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FEDERAL REPORTER, VOLUME 280 



JUDGES 



OF THE UNITED STATES CIRCUIT COURTS OF APPEALS AND DISTRICT COURTS 
AND COURT OF APPEALS OF THE DISTRICT OF COLUMBIA 



FIRST CIRCUIT 

Hon. OLIVER WEXDELL HOLMES, Circuit Justice Washington, D. C. 

non. GEOROT-î HîiTCHTXa ItlNGHAM, Circuit Judge Manctiester, N. H. 

Hon. CHARLES P. JOHNSON, Circuit Judge Portland, Me. 

fïon. GEORGE W. ANDERSON. Circuit Judge Boston. Mass. 

Hon. CLARENCB HALE, District Judge. Maine* Portland. Me. 

Hon. JOHN A. PETBRS, District Judge Bangor, Me. 

Hon. JAMES M. MORTON, Jr., District Judge. Massacliusetts Boston, Mass. 

Hon. GEORGE P. MORRIS, District Judge, New Hampahire ... .Littleton, N. H. 

Hon. ARTHUR L. BROWN, District Judge, RUode Island Providence, R. I. 

SECOND CIRCUIT 

Hon. LOUIS D. BRANDEIS, Circuit Justice Washington, D. C. 

Hon. HENRY G. WARD, Circuit Judge» New York, N. Y. 

Hon. HENRY WADB ROGEKS, Circuit Judge New Haven, Conn. 

Hon. CHARLES M. HOUGH, Circuit Judge New York, N. Y. 

Hon. MARTIN T. MANTON, Circuit Judge New York, N. T. 

Hon. JULIUS M. MAYER, Circsit Judge New York, N. Y. 

Hon. EDWIN S. THOMAS, District Judge, Cotinectlcut Norwalk, Conn. 

Hon. THOMAS I, CIIATFIBLD, District Judge, B. D. New York Brooklyn, N. Y. 

Hon. EDWIN L. GARVIN, District Judge, B. V>. New York Brooklyn, N. 'Y. 

Hon. GEORGE W. RAY, District Judge, N. D. New York Norwich, N. Y. 

Hon. FRANK COOPER, District Judge, N. D. New York Albany, N. Y. 

Hon. LEARNBD HAND, District Judge, S. D. New York New York, N Y. 

Hon. AUGUSTUS N. HAND, District Judge, S. D. New York New York, N, Y. 

Hon. JOHN CLARK KNOX, District Judge, S. D. New York New York, N. Y. 

Hon. JOHN R. HAZEL, District Judge, W. D. New York Buffalo, N. Y. 

Hon. HARLAND B. HOWE, District Judge, Vermont Burlington, Vt. 

THIRD CIRCUIT 

Hon. MAHLON PITNEY, Circuit Justice Washington, D. C. 

Hon. JOSEPH BUPFINGTON, Circuit Judge Pittsburgh, Pa. 

Hon. VICTOR B. WOOLLBY, Circuit Judge Wilmington, Del. 

Hon. J. WARREN DAVIS, Circuit Judge Trenton, N. J. 

Hon. HUGH M. MORRIS, District Judge, Delaware Wilmington, Del. 

Hon. JOHN RELLSTAB, District Judge, New Jersey Trenton, N. J. 

Hon. CHARLES P. LYNCH, District Judge, New Jersey Newark, N. J. 

Hon. JOSEPH L. BODINE, District Judge, New Jersey Trenton, N. J. 

Hon. J. WHITAKER THOMPSON, District Judge, E. D. PennsyIvanla...Pliiladelphla, Pa. 

Hon. OLIVER B. DICKINSON, District Judge, E. D. Pennsylvanla Philadelphia, Pa. 

Hon. CHARLES B. WITMBR, District Judge, M. D. Pennsylvanla Sunbury, Pa. 

Hon. CHARLES P. ORR, District Judge, W. D. Pennsylvania» Pittsburgh, Pa. 

Hon. ROBERT M. GIBSON, District Judge, W. D. Pennsylvanla'^ Pittsburgh, Pa. 

Hon. W. H. SEWARD THOMSON. District Judge, W. D. Pennsylvanla.... Pittsburgh, Pa. 

•Retired under Act Feb. 25, 1919. > Died May 16, 1022. ' Appolnted Juiy 24, 1922. 
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FOURTH CIRCUIT 

Hon. WILLIAM HOWARD TAFT, Circuit Justice Washington, D. C. 

Hon. MARTIN A. KNAPP, Circuit Judge Wasbington, D. C. 

Hon. CHARLES A. WOODS, Circuit Judge Marion, S. C. 

Hon. EDMUND WADDILL, Jr., Circuit Judge Richmoud, Va. 

Hon. JOHN C. ROSE, District Judge, Maryland Baltimore, Md. 

Hon. HENRY G. CONNOR, District Judge, E. D. North Carollna Wilaon, N. C. 

Hon. JAMES B. BOYD, District Judge, W. D. North Carolina Greensboro, N. C. 

Hon. EDWIN Y. WEBB, District Judge, W. D. Nortli Carolina Cliarlotte, N. C. 

Hon. HENRY A. MIDDLBTON SMITH, District Judge, B. D. S. C Cliarleston, S. C. 

Hon. HENRY H. WATKINS, District Judge, W. D. S. C Andersen, S. C. 

Hon. D. LAWRENCE GRONER, District Judge, E. D. Virginia Norfolk, Va. 

Hon. HENRY CLAY McDOWELL, District Judge, W. D. Virginia Lynchburg, Va. 

Hon. BENJAMIN P. KBLLER, District Judge, S. D. West Virginia. ...Charleston, W. Va. 
Hon. GEORGE W. McCLINTIC, District Judge, S. D. West Virginia . .Charleston, W. Va. 
Hon. WILLIAM E. BAKER, District Judge, N. D. West Virginia Elkins, W. Va. 

FIFTH CIRCUIT 

Hon. JAMES CLARK McRBYNOLDS, Circuit Justice Washington, D. C. 

Hon. RICHARD W. WALKBR, Circuit Judge Huntsville, Ala, 

Hon. NATHAN P. BRYAN, Circuit Judge Jacksonvilie, Fia. 

Hon. ALEXANDER C. RING, Circuit Judge Atlanta, Ga. 

Hon. HENRY D, CLAYTON, District Judge, N. and M. D. Alabama Montgomery, Ala, 

Hon. WILLIAM I. GRUBB, District Judge, N. D. Alabama Birmingham, Ala, 

Hon. ROBERT T. ERVIN, District Judge, S. D. Alabama Mobile, Ala. 

Hon. WILLIAM B. SHEPPARD, District Judge, N. D. Plorida Pensacola, Fia. 

Hon. RHYDON M. CALL, District Judge, S. D. Florida Jacksonvilie, Fia. 

Hon. SAMUEL H. SIBLEY, District Judge, N. D. Georgia Atlanta, Ga. 

Hon. BEVERLY D. EVANS, District Judge, S. D. Georgia? Savannah, Ga. 

Hon. WILLIAM H. BARRBTT, District Judge, S. D. Georgia* Augusta, Ga. 

Hon. RUPUS B. POSTER, District Judge, B. D. Loutsiana New Orléans, La. 

Hon. GEORGE W. JACK, District Judge, W. D. Louisiana Shreveport, La. 

Hon. EDWIN H. HOLMES, District Judge, N. and S. D. Mississippi Yazoo, Miss. 

Hon. W. LBB ESTES, District Judge, B. D. Texas Texarkana, Tex. 

Hon. EDWARD R. MBEK, District Judge, N. D. Texas Dallas, Tex. 

Hon. JAMES CLIPTON WILSON, District Judge, N. D. Texas Fort Worth, Tex. 

Hon. DUVAL WEST, District Judge, W. D. Texas San Antonio, Tex. 

Hon. JOSEPH C. HUTCHBSON, Jr., District Judge, S. D. Texas Houston, Tex. 

Hôn. WILLIAM R. SMITH, District Judge, W. D. Texas El Paso, Tex. 

SIXTH CIRCUIT 

Hon. WILLIAM R. DAY, Circuit Justice Washington, D. C. 

Hon. LOYAL B. KNAPPEN, Circuit Judge Grand Rapids, Mich. 

Hon. ARTHUR C. DBNISON, Circuit Judge Grand Rapids, Mich. 

Hon. MAURICE H. DONAHUB, Circuit Judge Cokimbus, Ohio. 

Hon. AKDRBW m. J. COCHRAN, District Judge, E. D. Kentucky Maysville, Ky. 

Hon. WALTER EVANS, District Judge, W. D. Kentucky Louisvllle, Ky. 

Hon. ARTHUR J. TUTTLE, District Judge, E. D. Mlchigan Détroit, Mich. 

Hon. CLARENCE W. SESSIONS, District Judge, W. D. Michigan... .Grand Rapids, Mich. 

Hon. JOHN M. KILLITS, District Judge, N. D. Ohio Toledo, Ohio. 

Hon. D. C. WBSTENHAVER, District Judge, N. D. Ohio Cleveland, Ohio. 

Hon. JOHN E. SATER, District Judge, S. D. Ohio Columbus, Ohio. 

Hon. JOHN W. PECK, District Judge, S. D. Ohio Cincinnati, Ohio. 

Hon. EDWARD T. SANPORD, District Judge, E. and M. D. Tennessee. . Knoxvlile, Tenn. 
Hon. J. W. ROSS, District Judge, W. D. Tennessee Jackson, Tenn. 

SEVENTH CIRCUIT 

Hon. JOHN H. CLARKE, Circuit Justice Washington, D. C. 

Hon. FRANCIS B. BAKER, Circuit Judge Goshen, Ind. 

Hon. JULIAN W. MACK, Circuit Judge Chicago, Ili. 

Hon. SAMUEL ALSCHULER, Circuit Judge Chicago, 111. 

Hon. BVAN A. EVANS, Circuit Judge Baraboo, Wls. 

Hon. GEORGE T. PAGE, Circuit Judge Peoria, 111. 

•Died May 7, 1922. «Appointed June 22, 1922. 
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Hon. GEORGE A. CARPENTER, District Judge, N. D. Illinois Chicago, 111. 

Hon. JAMES H. WILKERSON, District Judge, N. D. Illinois Chicago, 111. 

Hon. LOUIS FITZHENRY, District Judge, S. D. Illmois Peoria, 111. 

Hon. GEORGE W. ENGLISII, District Judge, E. D. Illlnoia East St. Louis, 111. 

Hon. ALBERT B. ANDERSON, District Judge, Indiana Indianapollp, Ind. 

Hon. FERDINAND A. GEIGER, District Judge, E. D. Wiaconsin Milwaukee, Wis. 

Hon, CLAUDE Z. LUSB, District Judge, W. D. Wisconsin - Superior, Wis. 

EIGHTH CIRCUIT 

Hon. WILLIS VAN DEVANTER, Circuit Justice Washington, D. C. 

Hon. WALTER H. SANBORN, Circuit Judge St. Paul, Mlnn. 

Hon. JOHN B. CARLAND, Circuit Judge Washington, D, C. 

Hon. KIMBROUGH STONE, Circuit Judge Kansas City, Mo. 

Hon. ROBERT B. LEWIS, Circuit Judge Denver, Colo. 

Hon. WM. S. KENYON. Circuit Judge Ft. Dodge, lowa. 

Hon. JACOB TRIBBER, District Judge, E. D. Arlcansas Little Rock, Ark. 

Hon. FRANK A. YOUMANS, District Judge, W. D. Arkansas Ft. Smith, Ark. 

Hon. JOHN FOSTER SYMBS, District Judge, Colorado'' Denver, Colo. 

Hon. HENRY T. REED, District Judge, N. D. lowa* Cresco, lowa. 

Hon. GEORGE C. SCOTT, District Judge, N. D. lowa Sioux City, lowa. 

Hon. MARTIN J. WADE, District Judge, S. D. lowa Davenport, luwa. 

Hon. JOHN C. POLLOCK, District Judge, Kansas Kansas City, Kan. 

Hon. PAGE MORRIS, District Judge, Minnesota Duluth, Minn. 

Hon. WILBUR F. BOOTH, District Judge, Minnesota Minneapolia, Minn. 

Hon. DAVID P. DYER, District Judge, E, D. Missouri* St. Louis, Mo. 

Hon. CHARLES B. FARIS, District Judge, B. D. Missouri St. Louis, Mo. 

Hon. ARBA S. VAN VALKENBURGH, District Judge, W. D. Missouri. .Kansas City, Mo. 

Hon. THOMAS C. MUNGER, District Judge, Nebraska Lincoln, Neb, 

Hon. JOSEPH W. WOODROUGH, District Judge, Nebraska Omaha, Neb. 

Hon. COLIN NEBLETT, District Judge, New Mexico Santa Fé, N. M. 

Hon. CHARLES P. AMIDON, District Judge, Nortii Dakota Fargo, N. D. 

Hon. ANDREW MILLER. District Judge, North Dakota Bismarck, N. D. 

Hon. ROBERT L. WILLIAMS, District Judge, E. D. Okiahoma Muskogee, Okl. 

Hon. JOHN H. COTTERAL, District Judge, W. D. Okiahoma Guthrie, Okl. 

Hon. JAMES D. BLLIOTT, District Judge, South Dakota Sioux Fails, S. D. 

Hon. TILLMAN D. JOHNSON, District Judge, Utah Sait Lake City, Utah. 

Hon. JOHN A. RINBR, District Judge Wyomlng* Cheyenne, Wyo. 

Hon. T. BLAKE KENNEDY, District Judge, Wyoming Cheyenne, Wyo. 

NINTH CIRCUIT 

Hon. JOSEPH McKENNA, Circuit Justice Washington, D. C. 

Hon. WILLIAM B. GILBERT, Circuit Judge Portland, Or. 

Hon. ERSKINB M. ROSS, Circuit Judge Los Angeles, Cal. 

Hon. WILLIAM W. MORROW, Circuit Judge San Francisco, Cal. 

Hon. WILLIAM H. HUNT, Circuit Judge San Francisco, Cal. 

Hon. WILLIAM H. SAWTELLE, District Judge, Arizona Tucson, Ariz. 

Hon. BENJAMIN P. BLEDSOE, District Judge, S. D. Calitornia Los Angeles, Cal. 

Hon. OSCAR A. TRIPPBT, Di.strict Judge, S. D. California Los Angeles, Cal. 

Hon. WILLIAM C. VAN FLBET, District Judge, N. D. California San Francisco, Cal. 

Hon. MAURICE T. DOOLING, District Judge, N. D. California San Francisco, Cal. 

Hon. FRANK S. DIBTRICH, District Judge, Idaho Boise, Idaho. 

Hon. GEORGE M. BOURQUIN, District Judge, Montana Butte, Mont. 

Hon. EDWARD S. PARRINGTON, District Judge, Nevada Carson City, Nev. 

Hon. CHARLES E. WOLVBRTON, District Judge, Oregon Portland, Or. 

Hon. ROBERT S. BEAN, District Judge, Oregon Portland, Or. 

Hon. FRANK H. RUDKIN, District Judge, B. D, Washington Spokane, Wash. 

Hon. EIiWARD E. CUSHMAN, District Judge, W. D. Washington Tacoma, Wash. 

Hon. JBREMIAH NETERER, District Judge, W. D. Washington Seattle, Wash. 

COURT OP APPEALS OF DISTRICT OF COLUMBIA 

Hon. CONSTANTINE J. SMYTH, Chiet Justice Washington, D. C. 

Hon. CHARLES H. ROBB, Associate Justice Washington, D. C. 

Hon. JOSIAH A. VAN ORSDEL, Associate Justice Washington, D. C. 

•Retired under Act Feb. 25, 1919. ■ Appointcd May 16, 1922. 
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REYNOLDS v. UNITED STATES. ♦ 

(Circuit Court of Appeals, Sixth Circuit. AprU 4, 1922.) 
No. 3639. 

i. Criminal law ©=329— Separate and distinct offenses may be created out of the 
same transaction. 

It is compétent for Congress to create sépara te and distinct offenses 
growing out of the same transaction ; ttie test of identity of offenses 
being wliether the same évidence is required to sustain each. 

2. Criminal law <^)=3984 — Défendant cannot be punished for manufacturing 
intoxicating liquors and aiso for having Implements and materlals for manu- 
facture. 

Défendant could net be punished under each of two counts, one charg- 
Ing the manufacture and possession of intoxicating liquors, and the other 
the posscscion of implements and materlals designed for manufacture of 
such liquor, where the manufacture was the dominant feature of the 
flrst count, and though she did not asit that the govemment be required 
to elect, she was entitled to be relieved from punishment under the second 
count, on motions for a new trial and in arrest of judgment assertlng 
double punishment. 

8. Criminal law «=9l2l5— Both fine and Imprisonment not permlsslble punish- 
ment on flrst conviction for manufacture of liquor. 

Under National Prohibition Act, § 29, authorlzlng punishment by fine 
Or imprisonment on a first conviction for manufacturing liquor, both 
fine and imprisonment are not permisslble. 

In Error to the District Court of the United States for the Western 
District of Tennessee ; J. W. Ross, Judge. 

Mrs. Bessie Reynolds was convicted of offenses, and she brings 
error. Reversed in part, and affirmed in part, and remanded, with 
directions. 

John E. Bell, of Memphis, Tenn. (Bell, Phillips & Lyons, of Mem- 
phis, Tenn., on the briçf), for plaintiff in error. 

Geo. C. Taylor, U. S. Atty., of Greeneville, Tenn. (Thos. J. Walsh, 
Asst. U. S. Atty., of Humboldt, Tenn., and W. H. Fisher, Asst. U. S. 
Atty., of Jackson, Tenn., on the brief), for the United States. 

«mFor other cases ses same toplc & KBY-NUMBER in aU Key-Nainbwad DlgwU ft ladezM 
280 F. — ^1 'Rerersod on rehearing. See 282 Fed. 25». 
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Before KNAPPEN, DENISO^aud DONAHUE, Circuit Judges. 

PER CURIAM. Plaintiff in error was convicted upon eacli of two 
counts of an indictment under the l^ational Prohibition Act (41 Stat. 
305) ; the first count charging the unlawful manufacture and possession 
of intoxicating liquors, and the second charging the possession of cer- 
tain implements and materials designed for the manufacture of intoxi- 
cating lîquors for unlawful use. The judgment covered conviction 
under both counts. The charges contained in the respective counts 
grow out of sUbstantiàlly the same transaction. In each the charge is 
laid as on or about May 25th. 

[1] The testimony principally relied upon for conviction as to each 
count related to the finding in the basement of the résidence of plain- 
tiff in error, on May 25th, of certain manufactured liquors and certain 
utensils and materials for such manufacture. The sole contention of 
plaintift' in error made hère (although stated in two forms) is that she 
has been twice punished for a single offense, invoking in support of that 
contention divers holdings of state courts under what is called the 
"same transaction" rule. This broad rute, however, does not prevail 
in the courts of the United States, wherein it is well settled that it is 
compétent for Congress to create separate and distinct offenses grow- 
ing out of the same transaction; the test of identily of offense being 
whether the same évidence is required to sustain each. 
■ Iij Carter v. McClaughry, 183 U. S. 365, 22 Sup. Ct. 181, 46 L. Ed. 
236 (habeas corpus to review conviction by court-martial), it was held. 
that a charge of conspiracy to defraud and a charge of causing false 
and fraudulent claims to be made were separate and distinct offenses, 
and separately puhishable ; "one requiring certain évidence, which the 
other did not." The court said : 

"The tact that both charges related to niitl grew out of one transaction 
made no différence." 183 U. S. 394, 395, 22 Sup. Ct. 193, 46 L. Ed. 236. 

In Burton v. United States, 202 U: S. 344, 380. 381, 26 Sup. Ct. 
688, 698 (50 L. Ed. 1057, 6 Ann. Cas. 392), it was held that a plea of 
former jeopardy is bad "if the offenses charged in the two indictments' 
be perfectly distinct in point of law, however nearly they may be con- 
nected in fact," quoting with approval the statement in Bishop's 
Criminal Law that "the jeopardy is not the same when the two indict- 
ments are so diverse as to preclude the same évidence from sustaining 
both." It was held that an agreement to receive compensation, whether 
received.dr not, for prohibited services, and the receiving of such com- 
pensation whether in pursuance of a previous agreement or not, are 
separate and distinct offenses, and punishable accordinglv. 

In Gaviereg v. United States, 220 U. S. 338, 342, 31 Sup. Ct. 421, 
55 L. Ed. '489, it was again held that a single act may be an offense 
against two statUtes, and that, if each requ ires proof of an additJohal 
fact which the other does. not, an acquittai or conviction under. either 
statÏÏte does not exempt, the défendant from prosecution under the 
other. It. was accordingly held that one convicted and punished .under 
an ordinàhcè {)rohibîtihg drunkétiness and rude and boisterous language 
was not put in second jeopardy by being subsequently tried under an- 
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other drdiriancfe for Insulting- a public officer, although the.laiter charge. 
was based on the same conduct and language as the former, and for the 
reason that the two offenses were separate and required sepa.rate proof 
to convict. 

In Ebehng y. Morgan, 237 U. S. 625, 35 Sup. Çt. 710, 59 L. Ed. 1151, 
the rule that tfie same course of conduct and upon the same occasion 
may amount to separate offenses and be, separately punished was ap- 
plied in holding that successive, cuttings of différent mail bags with 
criminal intent, although parts of one continuons transaction, consti- 
tuted separate offenses, and for the reason that it was the intention 
of Congress to protect each mail bag from felonious injury and 
mutilation, and that the offense is complète when one mail bag is so eut 
or injured, and that, notwithstanding the "transaction of cutting the 
mail bags was in a sensé continuous, the complète statutory' offense 
was committed every time a mail bag was eut in the manner described, 
and with the intent charged." 

On the other hand, in the case of Nielsen, Petitioner, 131 Û. S. 176, 
9 Sup. Ct. 672, 33 L. Ed. 118, it was held that a conviction (under a 
fédéral statute for the suppression of polygamy in Utah) of unlawful 
cohabitation was a bar to prosecution for aduhery with the woman 
with whom such cohabitation was had, for the reason that the statute, as 
coiistrued by the Suprême Court, required, in order to conviction of 
unlawful cohabitation, that the parties should live together as husband 
and wife, and that such living together implied sexual intercourse, 
which was the adulterous conduct charged in the second prosecution. 
As there stated (131 U. S. 188, 9 Sup. Ct. 676, 33 L. Ed. 118) : 

"Where * * * a person lias been tried and convicted for a crime which 
has various incidents included in it, he cannot be a second time tried for 
one of those incidents without being twice put in jeopardy for the same 
offense." 

[2] In applying thèse principles to the case before us, vve think the 
first count should be treated as charging the manufacture of intoxi- 
cating liquor, and whether or not the words "and possess" should be 
regarded as surplusage. Manufacture is at least the dominant feature 
of that count. It was so treated by the court below ; it is so treated by 
■the govemment hère. Certainly the charge of manufacturing cannot 
be rejected as surplusage. The question of double punishment may 
not improperly be tested by imagining' the separate counts as separate 
■indictments, separately tried. It would seem cleâr that, had plaintifï 
in errer first been tried and convicted upon the charge contained in 
the second cotmt before us — that is to say, of having in her possession 
implements and supplies designed for the unlawful manufacture of 
intoxicating liquors — such conviction would not hâve been a bar to a 
subséquent prosecution for the offense of unlawfuUy manufacturing 
svtch liquor, and because the évidence required for conviction upon the 
charge of possessing implements and materials designed for manu- 
facture would not be sufficient to convict of the charge of actual man- 
ufacture. On the other hand, had she been first convicted under an 
indictment charging the unlawful manufacture of intoxicating liquor, 
it is difificult to escape the conclusion that such conviction would bar 
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prosecution under a later indictment for the offense of having in pos- 
session implements and materials designed for such manufacture. 

The évidence required for conviction of manufacturing would be 
sufficient to convict of having in possession implements and materials 
therefor, and for the reason that such manufacture would be impossible 
without implements and materials for the purpose. We do not under- 
stand it necessary to double punishment that each offense contain an 
élément not found in the other. To our minds there is nothing illogical 
in the fact that the question of double punishment, in the contingencies 
stated, is made to dépend upon the accidentai order of prosecution. 
Indeed, as a practical proposition, a court, in punishing under the later 
conviction, would naturally take into account the prior punishment for 
an offense which was but an incident of the subject of the later prose- 
cution. 

Where, as hère, trial is had simultaneously upon more than one count, 
the court has ample power, by requiring élection or otherwise, to pro- 
tect a défendant against double conviction. Although in the instant 
case it does not affirmatively appear that plaintiff in error asked that 
the government be required to elect between the two counts, we think 
she was entitled to be relieved f rom punishment under the second count 
under her motions for new trial and in arrest of judgment, each of 
which asserts double punishment. 

[3] The court, however, imposed punishment by both lîne and im- 
prisonment. The journal entry does not show which of thèse punish- 
ments was imposed upon the conviction under the first count, and coun- 
sel sharply disagree on that subject. Under the act (section 29) both 
fine cmd imprisonment were not permissible upon conviction for a first 
offense, as this was charged to be. The statute imposes fine or im- 
prisonment. Under the second count fine alone was imposable. 

It results, from thèse views, that the conviction under the second 
count should be reversed and set aside, the conviction under the first 
count affirmed, the entire sentence reversed and set aside, and the rec^ 
ord remanded to the District Court, with directions to enter appropriate 
judgment upon the conviction under the first count. Williams v. 
United States, 168 U. S. 382, 389, 18 Sup. Ct. 92, 42 L. Ed. 509; 
Wechsler v. United States (C. C. A. 2) 158 Fed. 579, 583, 86 C. C. 
A. 37; Johnson v. United States (C. C. A. 7) 215 Fed. 679, 687, 131 
C. C. A. 613, L. R. A. 1915A, 862 ; Ulmer v. United States (C. C. A. 
6) 219 Fed. 641, 647, 134 C. C. A. 127; Gray v. United States (C. C. 
A. 6) 276 Fed. 395, 397. 
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LEWIS V. UNITED STATES. 

(Circuit Court of Appeals, Slxth Circuit April 14, 1922.) 

No. 3589. 

Internai revenue <s=32— Statute as to forfeiture of conveyance used to avold tax 
repealed by Prohibition Act as to transportation of liquors. 

Eev. St. g 3450 (Comp. St. § 6352), providing for the forfeiture of any 
conveyance used in removing or concealing any goods in respect whereof 
any tax shall be imposed, witli Intent to defraud the United States, is 
impliedly repealed, so far as vehicles used in transporting or concealing 
Intoxicatlng liquor manufactured and intended for beverage purposes are 
concerned, by National Prohibition Act, § 26, providing for the condem- 
natiou of vehicles so used, and section 35 repealing inconsistent acts. 

In Error to the District Court for the Eastern District of Tennessee; 
E. T. Sanford, Judge. 

Proceeding by the United States to condemn one Buick automobile, 
claimed by D. A. Lewis. Judgment of condemnation, and claimant 
brings error. Reversed, and libel dismissed. 

S. G. Heiskell, of Knoxville, Tenn., for plaintiflf in error. 

Geo. C. Taylor, U. S. Atty., of Greeneville, Tenn. (Fred H. Parvin, 
Asst. U. S. Atty., of Rogersville, Tenn., on the brief), for the United 
States. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

DENISON, Circuit Judge. The United States filed a libel against 
one Buick automobile, and alleged that it was entitled to condemnation 
because the automobile had been seized by the deputy collecter of in- 
ternai revenue while it was being used for concealing or removing whis- 
ky upon which the internai revenue tax had not been paid and for the 
purpose of def rauding the United States of such tax ; such removal and 
concealing being a violation of R. S. § 3450 (Comp. Stat. § 6352). 
There was a judgment of condemnation, and the claimant brings error. 

Without discussing détails, we conclude that there was no réversible 
error upon the trial, save as to one question necessarily involved. It is 
claimed that the forfeiture of the statute (R. S. § 3450), under whidi 
law condemnation is sought to be supported, has been, so far as it is 
invoked in this particular case, impliedly repealed by the National 
Prohibition Act (4^ Stat. 305), and this question must be dedded. The 
argument in favor of the implied repeal rests upon the principles adopt- 
cd by the Suprême Court in U. S. v. Yuginovich, 256 U. S. 450, 41 
Sup. Ct. 551, 65 ly. Ed. 1043, and the controUing considération î» 
whether there is such inconsistency, between a forfeiture of this auto- 
mobile, under thèse circumstances, pursuant to section 3450 and that 
forfeiture which is provided for under section 26 of the National Pro- 
hibition Act, as to indicate that Congress did not intend a forfeiture 
under either section which the prosecutor might sélect. 

It is not necessary to repeat what is said in the Yuginovich Case. 
The act now charged again st Lewis was the transportation in his au- 

«5=>For otli«r cases ses same toplc & KEY-NUMBEli In ail Key-Numbered DIgests & Index** 
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tomobile of intoxicating liquor upon which no tax had been paid under 
the internai revenue lâw. Concededly this liquor had been manufac- 
tured for and was being concealed and transported for bevprage pur- 
poses. The primary act, the removing and concealing, was the same 
when involved under one statute as under the other. The punishment 
provided under section 3450, as it bas been construed (Goldsmith v. 
U. S., 254 U, S. 505, 41 Sup. Ct. 189, 65 h. Ed. 376), was the confisca- 
tion of the automobile wholly without regard to the question whether 
the owner or lienholder was in any degree at fault ; the punishment pro- 
vided by the National Prohibition Act (section 26) was a forfeiture of 
the machine to the extent only of the interests of those persons who 
were connected with the offense in some degree of responsibility, guilt 
or négligence. Hère, then, is, in its superficial aspect, a plain case of a 
later statute which provides another or lesser punishment for the same 
offense reached by the earlier statute and which theref ore impliedly re- 
peals the earlier statute, as far as necessary to prevent this inconsist- 
ency. It remains to consider those aspects of the matter which are 
alleged to take the case out of this gênerai principle. 

Obviously the repeal is not complète. Section 3450 extends to ail 
internai revenue laws and would reach a great vanety of condemnations 
which cannot be brought about under section 26. This is not a con- 
trolling considération. Since the repeal is only by implication there is 
no necessity that it should be complète. It will be effective to the ex- 
tent of the inconsistency, and the remainder of the earlier statute will 
remain in full force. Section 35 expressly so déclares. Wood v. U. 
S-, 16 Pet. 342, 363 ; 25 R. C. L. 916, note 15. For this reason a hold- 
ing that this libel cannot be maintained will not impair the efficiency of 
section 3450 with référence to articles smuggled to avoid import duty 
or to the varions other objects covered by it, including the concealing 
of nonbeverage liquor. 

An apparent difïerentiation between the statutes is found in the in- 
tent with which the act is donc. There is no violation of section 3450, 
unless the transportation is with intent to defraud the revenue law; 
there is complète violation of section 26 without any such intent. This 
difïerentiation cannot be accepted as vital. Confining the application 
of'the two statutes to this particular transaction, and under the prin- 
ciples discussed and afïirmed by us in our opinion in Reynolds v. U. 
SV, 280 Fed. î, filed April 4, 1922, it might be forcefully claimed that 
since the 'évidence which would show transportation with intent to de- 
fraud the revenue would necessarily ând always also show transporta- 
tion, a trial under the fîrst charge would bar a later trial under the sec- 
ond; and simultaneous prosecution would raise the question of double 
punishment, and analogy thereto might support the theory of implied 
•repeal. However that might be, the spécifie claim now presented, viz. 
that the présence in the one case and the absence in the other of the 
intent to defraud the revenue, as a necessary élément of the offense, 
prevents an implied repeal, is ruled by the Yuginovich Case. R. S. § 
3257 (Comp. Stat. §• 5993), was held to be repealed. That section pro- 
vided pitnishment for a distiller who attempted to defraud the revenue 
law. The comparable section of the National Prohibition Act punished 
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a distiller regaidless of his intent, and provided a lesser punishmenf. 
We see no possible distinction, in this respect, between the comparison 
ma de by the Suprême Court of a statute directed against those distillers 
who attempted to defraud tlie revenue law with a later statute against 
ail distillers, and the comparison hère to be made of a statute against 
those who transport with intent to defraud the revenue law and a 
later statute against ail who transport. This distinction, as to the in- 
tent to defraud the revenue law, did not préserve section 3257, and it 
cannot préserve section 3450, in that extent as to which 3450 is subject 
to the same fatal comparison. Gounsel for the United States now 
say, and with great plausibility : 

"Tho Vo]steîid Aet lias no forfeiture provision resting npon tlie ofEènse of 
attenipting to defrand tlie United States of taxes. Tlie case at bar is based 
upon that one offense. The act relied upon in the présent case was a con- 
cealnient of an untaxpaid commodity in an attonipt to defraud the United 
States of a tax. There Is no later enactment covering this offense." 

This argument might convince, but it proves too much. It equally 
applies to section 3257, and equally proves that this section was not 
repealed; but the Suprême Court says it was. 

It is next contended, in order to escape the rule of the Yuginovich 
Case, that section 3450 punishes by forfeiture in ail cases and section 26 
punishes only in case there is a spécifie arrest and conviction for an un- 
derlying offense. This is a distinction, but we think not a différence. 
The fact that a second statute covers the same act and provides a 
smaller penalty leads to the conclusion of an implied repeal ; so when 
the second statute covers the same act as a reason for confiscation, but 
provides some exemptions from the condemnation, we hâve complète 
analogy to a lesser penalty. Even if this reason were imperfect, the 
necessary scope of the Yuginovich décision includes this contention. 
Section 3450 forfeits ail automobiles (used with intent, etc.), and sec- 
tion 26 reaches only those in the possession of a man convicted ; but sec- 
tion 3257 punished ail distillers (with intent, etc.), and the Volstead Act 
only those who had no permit. In each case, the later act made excep- 
tions from the class. Again the analogy is perfect. 

We are not advised of any other supposed distinctions between the 
question now presented and that which has been decided by the 
Suprême Court, and our views concerning those which we hâve now 
considered make it necessary to hold that section 3450 is so far repeal- 
ed that there cannot be a forfeiture thereunder of the means used in 
transporting or concealing intoxicating liquor manufactured and in- 
tended for beverage purppses. However, this resuit would be sus- 
tained as well by the broader proposition that under the circumstances 
hère existing, there could not hâve been the intent — necessary under 
section 3450—to defraud the United States of the tax, and the validity 
of this broader proposition should be considered. The intent in that 
section specifièd is that to defraud of "such tax,". and this référence is 
to "any tax" which "is or shall be imposed" in respect of "any goods 
or commodities." By the system existing when section 3450 was 
adopted, it was contemplated that a specifièd tax was levied by the law 
upon ail distilled spirits and that this tax must be paid by attaching to 
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the container advance paid revenue stamps, with which it was the duty 
of every manufacturer to provide himself. This whole System, the 
automatic imposition of the tax and the advance or simultaneous pay- 
ment therefor, was abolished by the new law. Stamps were expressly 
forbidden and — so far as we observe — no other method of payment 
was provided, if the liquor was for beverage purposes. 

It is not easy to see how a duty to pay a tax can arise, if there is no 
way in which it can be paid and no officer authorized to receive it; 
nor how, lacking any law which makes it a duty to pay, there can be 
an intent to defraud the law by not paying, or by acts which would be 
in aid of an intent not to pay. The only tax which now is ever imposed 
against such Hquor, and is also made payable, is that double tax which 
the collecter specifically assesses in any case where évidence of an un- 
lawful manufacture cornes to his notice. The very provision that he 
shall assess a double tax may be said to imply that one-half of it is in 
place of that original tax which would hâve accrued under the old law, 
but which never had accrued under the new, and which therefore must 
be specifically levied. Of course, after such assessment, there could be 
an intent to defraud the United States out of such tax ; but that case is 
not before us. Without doubt the power to tax illicit liquor, in spite 
of the absolute prohibition against manufacture, continues unimpaired ; 
but the actual existence of any such tax until it is specifically assessed 
may well be thought to be inconsistent with the abolition of ail existing 
methods of payment and the substitution of no other method. 

This question, whether there can be the intent to defraud hère al- 
leged, has recently been decided by the Circuit Court of Appeals of 
the Second Circuit (U. S. v. Two Thousand Cases, etc., 277 Fed. 410), 
and it concluded that section 3453, R. S. (Comp. St. § 6355), relatmg 
to possession of liquor for the purpose of defraudîng the internai 
revenue laws and to avoid payment of the tax, was so far repealed that 
it could not be applied to the possession of liquor intended for beverage 
purposes. Its reasoning necessarily leads, we think, tO the same con- 
clusion as to section 3450. The court said : 

"Tlie Congre.ss, if it liad so flesired, could bave taxed prohiblted liquor, and 
tlie Suprême Court has so stated. • * * ïhe question liere, therefore, is 
not one of the power, but of législative intent. * * * \Ve are satisfled that 
the National Prohibition Act was not intended as a taxing measure in respect 
of intoxicating liquors for beverage purposes; but 'being a comprehensive 
statute intended to prevent the manufacture and sale of intoxicating liquors 
for beverage purposes,' it has erected its own machinéry (as illustrated in sec- 
tion 25, supra, and title 2, § 29) to accomplish the desired resuit." 

This was doubtless the view taken by the Circuit Court of Appeals 
of the Fifth Circuit in U. S. v. One Haynes Automobile, 274 Fed. 
926, when it said that it was évident that the tax which it was claimed 
had not been paid was the double tax and penalty directed by section 
35. This case involved precisely the same question now before us, and 
R. S. § 3450 was held to be pro tanto repealed. The court said : 

"It is not, therefore, to be assumed that Congress Intended to provide for 
the forfeiture of vehicles under section 26 of the Volstead Act, with its pro- 
visions for preserving the rights of third persons, and still leave them subject 
to be forfeited under the more drastic provisions of Revised Statutes, S 3450." 
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The Fourth Circuit Court of Appeals has taken the same gênerai 
position. In Reed v. Thurmond, 269 Fed. 252, that court held that R. 
S. § 3296 (Comp. St. § 6038), was repealed, and said (page 254) : 

"To our luinds the Volstead Act, in its entire seope and purpose, is plaiuly 
inconsistent with the schenie of revenue protection enibodiod iu the Revised 
Statutes and iu the section under review." 

The same substantial question, though not directly involving section 
3450, was decided at about the same time by the Circuit Courts of 
Appeals of the Eighth and Ninth Circuits. The latter was reported in 
Farley v. U. S., 269 Fed. 721. It held that the National Prohibition 
Act covered the whole field of acting as a retail liquor dealer, and 
therefore repealed the earlier internai revenue law, punishing for carry- 
ing on this business without paying the tax, and this in spite of the 
provisions of section 35. The substantial reason for this conclusion 
was that the entire subject-matter of criminal liabihty for manufacture 
or traffic in intoxicants was covered by a later statute, with penalties 
différent f rom those obtaining under the old statute. 

The décision in the Eighth Circuit was in Ketchum v. U. S. (C. C. 
A.) 270 Fed. 416. The same resuit was reached as to some of the 
same sections as by the Suprême Court in the Yuginovich Case; but 
the Eighth Circuit Court of Appeals plants its décision largely, if not 
mainly, upon the theory that the old taxes are no longer possible of 
payment, and hence there can be no intent to defraud by not paying 
them. Speaking of distillers, the court said (pages 417, 418) ; 

"As the Elghteentli Amendment and the act absolutely prohibited tlie manu- 
facture and sale of spirituous liquors, except for certain puiposes mentioned 
in the act, the procédure for which is provided for therein, there could liave 
been in force at the date oharged no law wliich would hâve permitted the 
défendants to be in possession of a distillery such as is described in the 
record in this case, whether registered or not. The défendants could hâve 
in no way obtained a résister of their dlstiUery for the purpose for which they 
were using it. They could not hâve cari-ied on the business of a distiller ôî 
spirituous liquors, even if they had given a bond, and there was no way by 
which they could give such bond. The laws in force alisolutely prohibited sud» 
business, t)ond or no bond. They could not Imve carried on the business of a 
(UfttUler in svirituous Unuont vnih intent to defraud the Vnlted States of the 
tan) on the smrits distilled hii them, for the reason that at the time the offense 
chargea iras commAtted it wonld hâve heen im-nosailjle for the défendants to 
pay, any tax, or to receive any protection evcn if it had heen paid. [Italics 
ours.] There was no tax to be paid. To absolutely prohibit the manufacture- 
and sale of spirituous liquors, and then to send persons engaged in such 
business to the penitentiary because they had not paid a tax on the spirits 
distilled. Involves such a contradiction of purpose that there would seera to be 
no escape from the conclusion that the law requlring the payment of a tax is 
inconsistent beyond ail reasonable doubt with the act." 

This comment is plainly applicable to section 3450, and in view of 
the consensus of opinion in ail the Circuit Courts of Appeal which hâve 
passed upon the question, and in view of the inhérent strength of the 
argument, we should be inclined to say that the underlying duty to pay 
the old tax did not so persist, after the Volstead Act became effective, 
as to furnish the necessary basis for an intent to defraud by not paying 
it. This inference would be f ortiiîed by a doser study of the "existing 
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laws" to which section 35 refers than has been made in the reported 
cases. R. S. § 3251 (Comp. St. §• 5985), said: 

"There shall be levled * * * on ail Ulstilled spirits * * * a tax 
* * * to be paid by the distiUer * » * before removal from the dis- 
tillei-y warehouse. * » * The tax shall be a flrst lien on the splrits dis- 
tilled * * * " froni the time suoh spirits are in existence until they are' 
paid. 

This was pro tanto superseded by section 48' of the Act of August 
27, 1894 (Comp. St. § 5986), providing that— 

"On and after the passage of this act there shall be levied and ooUected on 
ail dlstilled spirits * • * that may be * * * thereafter produeed, a 
tax," etc. "The tax herein imposed shall be paid by the distiller of the spir- 
its, on or before their removal," etc. 

Before January, 1920, this in turn, had been replaced by section 600 
of the Act of Kebruary 24, 1919 (Comp. St. Ann. Supp. 1919, §■ 5986e), 
in the language of the act of 1894, except that the tax of $6.40 per gal- 
lon is "in lieu of the internai revenue tax now imposed thereon by law," 
and the tax is "to be paid by the distiller * * * when withdrawn, 
and collected under the provisions of existing laws." R. S. § 3253 
(Cpmp. St. § 5988), also has a bearing. It is given in the margin.^ 

While it might be assumed that the lien given by section 3251 con- 
tinued under the act of 1919, which gave a tax "in lieu of" ail former 
ones, yet the tax which "shall be levied and collected" seems to be not so 
much a tax in rem upon the spirits as in personam against the distiller. 
No other person except the distiller is permitted to pay. Collection is 
to be made from him. It is not clear how a tax on beverage liquor 
that was created only as one to be levied against and paid by the distill- 
er can exist after payment has been prohibited as to beverage liquor. 

While thèse considérations are persuasive, we hesitate to rest our 
conclusion in this case upon thèse views. We say this because the opin- 
ion in the Yuginovich Case to some extent assumes that the liquor 
there involved was subject to the old taxes, without assessment under 
section 35. However, that question was not particularly considered 
and was not involved. The court was discussing and combating the 
broad claim that since the National Prohibition Act beverage liquor 
was not taxable. To this claim the inclusive language of the act, and 
the speciiîc provision in section 35 for assessment of taxes, formed a 
complète answer, and the new statute, providing a smaller penalty for 
what the court considered the same act, was held to repeal the former 
statute. This resuit would follow just the same whether or not the 
old tax still existed. The fact that under the new law it has become im- 
possible to pay the old tax was not considered by the Suprême Court, 

J Sec. 3253. (Tax on Spirits Bemoved Without Deposit in Warehouse.) 
The tax upon any distilled spirits, removed from the place where they were 
distilled and not deposited In bonded warehouse as required by law, shall at 
any time, when knowledge of sueh fact Is obtained by the Coinmissioner of 
Internai Revenue, be assessed by hlm upon the distiller of the same,, and re- 
tumed to the collector, who shall immediately demand payment of such 
tax, and, upon the neglect or refusai of payment by the distiller, shall proceed 
'to collect the same by distralnt. But this provision shall not exeiudé any 
oothér rémèdy or proceedtag prûvided by law. : 
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and its décision is not necessarily incônsistent with thë rèasoning' and 
conclusion of the Courts of Appeals of the Second and Eighth Circuits, 
above cited ; but, being satisfied that the f orf eiture of section 26 bas 
been substituted for that of section 3450, we find it unnecessary to dé- 
cide what we hâve called the broader question. 

x'Vnotlier élément in this case should be mentioned as âlso tending to 
support the conclusion which we reach : Lewis and his associâtes were 
neither manufacturers nor dealers. The tendency of the évidence is 
that they had bought the liquor from someone and were intending to 
drink it. Section 35 of the Volstead Act is the one which is relied upon 
to préserve or to create the untaxpaid status of the liquor ; but this sec- 
tion says : 

"This act sliall not relieve any one from paying any taxes or other chargés 
imposed upon the manufacture or trafflc in such liquor. No liquor revenue 
stamps or tax receipts for any illégal manufacture or sale shall be issued in 
advance, but upon évidence of such illégal manufacture or sale a tax shall 
be assessed against, and coUected from, the person responsible for such illégal 
manufacture or sale in double the amount," etc. 

The first sentence of this extract only purports to maintain a personal 
liability imposed upon the one who manufactures or trafRcs (even if 
"such" liquor is not defined so restrictivély as in the Second Circuit). 
The tax is to be assessed against and collected from the "person re- 
sponsible for * * * manufacture or sale." It is not clear in this 
State of the law how a mère purchaser can be guilty of an intent to de- 
fraud the revenue. 

The order of condemnation should be reversed, and the libel dis- 
missed. 



HERBRAND CO. v. LACKAWANNA STEEL CO. 

(Circuit Court of Appeal, Sixth Circuit. April 4, 1922.) 

No. 3612. 

\i Sales <©=>445 (6)— Action for breach of warranty not barred as matter of law 
by payment of priée. 

Ketention of gonds and payment of purchase priée, or sufEering judg- 
ment therefor without défense, and with knowledge of breach of war- 
ranty, does not as matter of law bar action for the breach ; the question 
of waiver being at the most one of fact. 

2. Sales ©=>288(6)— Payment for goods held not to bar action for breach of war- 

ranty under Ohio statute. 

Rétention of goods and payment of purchase priée with knowledge of 
breach of warranty did not bar an action for the breach, under the Uni- 
form Sales Act of Ohio (Gen. Code, § 8395), In view of Gen. Code, §§ 
8429, 8449. 

3. Sales ®:=3445(6)— Extension of time for payment does not show waiver of 

breach of warranty under Ohio statute. 

While the extension of time for payment for goods would fumish a good 
considération for the waiver of action for breach of warranty, an exten- 
sion does not as matter of law show such a waiver, under the Uniform 
Sales Act of Ohio (Gen. Code, 8 8395, subd. 1), in view of Gen. Code, §§ 
8429, 8449. 

®=3Far otber cases see eame toplc & KSY-NUMBER in ail Key-Numbered Dlgests ft Indexes 
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4. Sales <Ê=»445(6)— Waiver of action for breach of warranty held for jury under 

Ohio statute. 

In action for purchase price of steel, vvlierein défendant counterclaimed 
for damages for breach of implled warranty of fltness of steel prevl- 
ously purchased and paid for, whether défendant waived its right to dam- 
ages held for tlie jury, under the Uniform Sales Act of Ohio (Gen. Code, 
§ 8395, subd. 1) and Gen. Code, S§ 8429, 8449. 

5. Customs and usages (S=3l9(3)— Testimony as to custom held not confllctlng. 

Cross-examlnation of witness, testifying to custom of replacement of de- 
fective steel or crédit for its value, held not to create a conflict in the tes- 
timony, so that trial court would hâve been justifled in instnicting the 
jury that the custom was established by uncontradicted évidence; the 
cross-examlnation afifecting only the weight of the testimony of the wit- 
ness, other witnesses testifying to the eustoni. 

6. Customs and usages (@=97— Custom as to replacement of détective steel held 

not unreasonable. 

A custom in the steel trade, under which tlie buyer's only remedy for 
defective steel was replacement or crédit for its value, at the buyer's op- 
tion, the seller not being liable for cost of labor or other consequential 
damages, was not unreasonable. 

7. Customs and usages <^=3 10— Custom as to remédies of buyer held not to forbid 

recovery for failure to replace defective steel. 

A custom in the steel trade, under whieh buyer's only remedy for de- 
fective steel is replacement or crédit for its value, at the buyer's option, 
the seller not being liable for cost of labor or other consequential dam- 
ages, does not forbid recovery for failure to replace defective and unused 
steel, whose purchase price was greatly in excess of its scrap value ; 
buyer having asked replacement, and seller having failed to make replace- 
ment. 

In Error to the District Court of the United States for the Northern 
District of Ohio; John M. Killits, Judge. 

Action by the Lackawanna Steel Company against the Herbrand 
Company. Judgment for plaintifif, and défendant brings error. Af- 
firmed, on condition of remittitur. 

Gustav OhHnger and Alexander L. Smith, l)oth of Toledo, Ohio 
(Smith, Beckwith & Ohlinger, of Toledo, Ohio, on the brief), for plain- 
tif? in error. 

C. M. Horn, of Cleveland, Ohio (Dustin, McKeehan, Merrick, Arter 
& Stewart and W. B. Stewart, ail of Cleveland, Ohio, on the brief), 
for défendant in error. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

KNAPPEN, Circuit Judge. Plaintifif sued défendant for the price 
of a large quantity of steel bars sold to défendant in the year 1919. 
Défendant admitted liability therefor, but counterclaimed for alleged 
damages for an asserted breach of implied warranty of fitness of a large 
amount of steel bars purchased by défendant from plaintiff in the 
previous year (October 10, 1917) for use in the manufacture of elbow 
joints for Liberty motors. The damages claimed consisted of the dif- 
férence between the invoice value of the defective steel and its scrap 
value ($4,605.15), together with expenses incurred by plaintiff ($16,- 
927.50) in manufacturing the defective forgings. 

Plaintiff denied generally the merits of defendant's claim, asserting 

^ssFor other. cases eee same topic & KKT-NUMBBR in ail Key-Numbered Dlsests & Indese» 
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two affirmative défenses : First, payment by défendant in f uU for the 
Steel after it knew or should hâve known of the alleged def ects therein ; 
and, second, that under a gênerai custom existing in the steel trade, 
during and long prior to October, 1917, the manufacturer was not lia- 
ble for the cost of labor or other expense incurred by the buyer in 
working defective steel, but that the latter's remedy with respect to 
reimbursement was limited to the replacement of the steel; that this 
custom was known to both plaintiff and défendant, and that the con- 
tract was made pursuant thereto and in récognition thereof.^ At the 
close of the évidence verdict was directed for plaintifï. 

It appeared by defendant's testimony that not exceeding 2 per cent, 
of the steel used by it during January, February and March, 1918 (and 
which had been shipped by plaintiff in the previous November and De- 
cember to apply on the 1917 contract), was so seamy and unfit for de- 
fendant's purposes as to cause its discarding, either before or during 
the process of forging ; that during the latter part of April or the first 
of May, 1918, from 8 per cent, to 12 per cent, of the steel used was 
likewise found to be seamy and unfit, and was so discarded by défend- 
ant ; that in May as high as 30 per cent, to 40 per cent, was likewise 
found in the same unfit condition, and was likewise discarded by de- 
fendant, which used in the manufacture of its forgings steel not dis- 
closing such unfitness during the forging process; that in the early 
part of May, 1918, défendant notified plaintiflf that the steel was seamy 
and unfit for its purposes. It further appeared, without dispute, that 
after défendant discovered the seamy and unfit condition of the steel 
it paid plaintifif in full therefor, having during the latter part of May 
and early in June, 1918, asked plaintifï for an extension of time of 
payment for the steel received, on June 4, 1918, giving plaintiff trade 
acceptances for about three-quarters of the invoice value of the steel 
(which trade acceptances it later paid in full without complaint), and 
on or about June 21, 1918, paying in cash the remaining one-quarter of 
the price. 

Verdict was directed upon the sole ground that defendant's right 
to complain of the defective steel was barred by its voluntary payment 
of the purchase price in full, with knowledge of the defects. The 
learned trial judge based this conclusion largely upon the décision of 
this court in Marmet Coal Co. v. People's Coal Co., 226 Fed. 646, 651, 
141 C. C. A. 402, 407, wherein it was said : 

"It Is clear that défendant cannot be heard to complain of alleged mis- 
representations with respect to barges for which it has paid with full knowl- 
edge of the alleged breach." 

But the Marmet Case is not authority for the all-embracing propo- 
sition that, as matter of law, a purchaser waives right to complain of 
breach of warranty of fitness by the mère fact of payment with knowl- 
edge of the breach. The statement in the Marmet Case must be in- 

1 The statement of the second défense included an allégation that the con- 
tract containçd an express agreement to replace and an express rejection of 
liability to daim for labor or damage. The record does not show that this 
allégation was established. The contraot does not seem to hâve been produeed, 
and it may hâve been by correspondence. 
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terpreted in connection with the peculiar facts stated in the opinion, in- 
cluding the cohsiderations that until the suit was begun défendant had 
purposely refrkined from complaining to the plaintiff of the condition 
of the barges purchased, and that its failure to pay in full was due only 
to lack of funds therefor. The question of notice of breach of warran- 
ty within a reasonable time after knowledge thereof was involved gen- 
erally in the case. The headnote upon that subject manifestly relates 
to the concrète case. 

Nor are the other décisions of this court relied upon by plaintiff au- 
thority for the gênerai proposition invokéd. Taylor v. Bank, 212 Fed. 
898, 129C. C. A. 418, did not involve a breach of warranty. The dé- 
fense of failure of considération was held waived by a voluntary prom- 
ise to pay a purchase money note in considération of a given extension 
thereof. In Birds-Eye Veneer Co. y. Franck-Philipson Co., 259 Fed. 
266, 170 C. C. A. 334, a warranty of commercial utility was originally 
involved, but the pertinent holding was that such warranty was waived 
by the making of a new contract fixing the several rights of the parties. 
Lazarus v. Kessler (C. C. A.) 269 Fed. 520, involved no question of 
breach of warranty. The pertinent décision there was that a party who, 
undér contract for the purchase of whisky at a stated price, received 
and paid for, without protest, successive shipments made after an ad- 
difional war tax had been imposèd, with knowledge that such tax was 
added to the price, was estopped from recovering the amoùnt paid on 
the ground that the payments were compulsory. This holding wàs 
based on the familiar proposition that money voluntarily paid, with full 
knowledge of the facts cannot be recovered back. 

[1-3] The instant case, however, is one of implied warranty within 
the Uniform Sales Act of Ohio (General Code Ohio, § 8395, subd. 1). 
Section 8429 provides that, in the absence of express or implied agree- 
ment acceptance of goods by the buyer shâll not discharge the seller 
from liability in damages, or othér légal remedy, for breach of any 
promise or warranty in the contract of sale,° but that "if, after accept- 
ance of the goods, the buyer f ails to give notice to the seller of the 
breach of any promise or warranty within a reasonable time after the 
buyer knows, or ought to know, of such breach, the seller shall not be 
liable therefor." In the instant case no question of due notice of 
breach is involved, for previous to the giving of the acceptancés plain- 
tiff had been notified that the steel was seamy and unfit for defendant's 
purposes. Moreover, the act (section 8449) expressly gives to the buy- 
er, in case of breach of warranty, an élection of any one of four courses, 
two of which are pertinent hère, viz. : First, to accept or keep the 
goods and set up against the seller the breach of warranty by way of 
recoupment against action for the price; and, second, accept or keep 
the goods and maintain an action against the seller for damages for 
breach of warranty. At the common law, as recognized by this court, 
the choice of remédies in case of breach of warranty given a buyer 
who does not disaffirm and rescind the contract are substantially (if 
not identically) the same as under section 8449 of the Ohio Code (Dods- 

2 Such was the common-law nile, recognized by this court Carleton v. 
Jenks, 80 Fed. 937, 941, 26 C. C. A. 265. 



HERBRAND CO. V. LACKAWANNA STEEL CO 15 

(280 P.) 

worth V. Hercules Iron WorM, 66 Fed.:483, 488, 13 C. C. A,' 552) ; and 
previous to the çnaçtixient of tbe Uniform Sales Act it was the gênerai, 
and we think the betteir, rule that rétention of the goods and payment 
of the purchase price, or suffcring judgment therefor without défense, 
and with knowledge of bre^ch of; warranty, did not, as tnatter of law, 
bar action for the breach — the question of waiver beirtg, at the most, 
one of fact. ■ Mechem on Sales, § 1836; ' 24 R. C. L. § 515 ;* 35 Cyc. 
433.° Upon the subject of waiver generally, see WilHston on Sales, | 
488, pp. 850-853. Thèse propositions are amply supported by author- 
ities. We cite in the margin a few of the many illustrative cases.' No 
reason is apparent why the same construction should not be put upon 
the code provision in question. Indeed, there is even greater reason 
for applying the rule of nonwaiver by payment under a statute expressly 
declaring that the warranty survives acceptance, and in connection with 
section 8449, expressly giving right to accept after knowledge. 

We are cited to no controlling authority, and we know of none, 
which, as applied to the facts of this case, would forbid recovery from 
the mère fact of payment with knowledge of breach. While the exten- 
sion of time of payment would furnish a good considération for the 
waiver of action for breach of warranty, the record does not show, 
as matter of law, that such waiver was within the contemplation of ei- 
ther party. It would hâve 6een open to the jury to find the contrary. 
As already said, there was évidence that previous to giving the notes de- 
fendant had notified plaintiiï of the seamy and unfit condition of the 
Steel. It appears by plaintiff's évidence that on June 17, 1918 (which 
was subséquent to the giving by défendant of its trade acceptances, but 
prier to the payment in cash of the remainder of the purchase price), 
défendant, by letter to plaintifï's district sales manager, calîed at- 
tention to the seamy and unfit condition of portions of the steel, say- 
ing: 

"In view of the fact that this will eaiise a shortape of steel when we are 
noaring completion of thèse orders, trust you will take this matter up im- 
mediately with us, and see what can be donc in regard to replaclng same." 

This manager answered, asking for a statement as to when the steel 
was shipped, "so that this matter may be taken up and adjusted at 
once"; to which défendant replied, giving the numbers of the cars 
which contained the shipments in question.'' It further appeared that 

3 "So the fact that the huyer may hâve paid the priée, or glven his note for 
it, however much it may bear upon the eredibility of his complaints, does not 
débar him from recovering for a breach of warranty." 

* "According to the better view, the fact that the buyer pays the price 
after notice of defects in the goods, constituting a breach of the seller's war- 
ranty, does not constitute a waiver of the breach so as to preclude him from 
maintaining an action tlierefor." 

B "According to the weight of authority, payment, part payment, or the 
giving of notes for the purchase priée, is not a waiver of a breach of warranty 
iinless an intent to waive such breach Is proven. * * » " 

e Aultmon v. Whçeler, 49 lowa, 647, 649 : Taylor v. Cole, 111 Mass. 363. 
3G5 ; Gilmiore v. Williams, 162 Mass. 351, 352, 38 N. K. 976 ; Osbome v. Marks, 
33 Minn. 56, 60, 22 N. W. 1; Parlî v. Richardson, 81 Wis. 399, 403, 51 N. W. 
572 ; JOhnson V. Roy (O. O. A. 3) 112 Fed. 256, 257, 50 G. C. A. 237. ; : ' 

'Itie lastsbipment seems to hâve been made in May, , , , ,; 
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on July 1, 1918, the représentatives of plaintiff and défendant met at 
the latter's plant, where plaintiff was shown some bars which défendant 
claimed to be seamy, also a pile of rejected forgings, which, there was 
évidence tending to show, was the steel which défendant did not use 
because defective, after which plaintiff's représentative took up the 
matter with plaintiff, telling it that in his opinion some of the steel in 
question was seamy. There was also testimony tending to show that on 
or about that date plaintiff requested défendant to use such of the steel 
as it was able to use, and that défendant thereafter continued to do so. 
It also appeared, by defendant's testimony, that on August 21, 1918, 
défendant advised plaintiff that it had "some 20 tons of seamy bars, 
and 40 tons bf forgings that were seamy, and wanted to know what 
we were going to do about it, and said that the Herbrand Company 
Wanted it replaced" (there was testimony that this steel was the same 
shown plaintiff's représentative in July) ; that défendant "said nothing 
about any claim for damages," or that plaintiff ought to stand the ex- 
penses of labor on the rejected forgings ; that défendant was told (at 
what seems to hâve been the interview of August 21, 1918) that plain- 
tiff's représentative would take up the matter with his home office, 
which he at once did; that about September Ist thereafter défendant 
presented to plaintiff's représentative a statement claiming damages, 
including "cost of defective material, labor cost, etc."; that this rep- 
résentative took up the matter with plaintiff, and wrote défendant that, 
on being advised of the tonnage of steel on hand claimed to be seamy 
and nonusable, the subject would be again taken up with plaintiff 
"with the idea of securing, if possible, replacement of the steel, but 
nothing farther." 

[4] We think it clear that it was error to direct verdict for plaintiff 
because of defendant's payment of the purchase price. 

The défense of custom remains. Its considération by the trial judge 
became unnecessary, in view of the conclusion otherwise reached. 
Plaintiff presented testimony of the existence for the last 13 years of 
a custom in the steel trade under which the buyer's only remedy for 
defective steel is replacement or crédit for its value, at the buyer's op- 
tion ; the seller not being liable for cost of labor or other consequential 
damages. Défendant presented no testimony to the contrary. It ap- 
peared, however, upon cross-examination of plaintiff's agent and wit- 
ness that he leamed of the existence of the custom about 13 years be- 
fore "by getting around among the trade and from hearsay évidence 
in the steel business. I observed it; * * * it was in the air"; 
that it was always in the plaintiff's contracts; that his knowledge of 
this custom was not based solely on the fact that he always saw it in 
plaintiff's contracts, although that fact "would hâve something to do 
with it," although "not a very important part." Défendant insists that 
this cross-examination created a conflict of testimony, thus not leav- 
ing the testimony as to custom undispiited. 

[5, 6] In our opinion, however, this cross-examination did not créa te 
a conflict of testimony ; at the most it affected only the weight of the 
testimony of this one witness. It did not affect the testimony of other 
witnesses already referred to. Not only did plaintiff's agent testify 
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that the same custom prevailed, whether the contract of sale was writ- 
ten or verbal, but the record states, in that connection, that "other 
witnesses called by plaintiff testified that the same custom prevailed, 
whether or not the contract was written or verbal, or contained any 
provision limiting the buyer's remedy to replacement." In the absence 
of évidence contradicting the express, and presumably compétent, tes- 
timony offered by plaintiff (indeed, the competency of plaintiff's wit- 
nesses is not questioned), we think the trial judge would hâve been jus- 
tified in instructing the jury that the custom was established by uncon- 
tradicted évidence, even if référence thereto was not contained in the 
contract hère in question. 

We cannot say that such custom is unreasonable. See Sloan v. Wolf 
(C. C. A. 8) 124 Fed. 196, 59 C. C. A. 612. This conclusion is fortified, 
not only by defendant's failure to présent testimony disputing the as- 
serted custom, but by the fact, as indicated by the history already set 
out herein, that when the defective steel was first discovered défendant 
seems practically to hâve construed its remedy as limited to a replace- 
ment of the defective steel. So far as the record shows, it was not 
until about September 1, 1918, that défendant claimed damages for the 
cost of handling and working the defective steel. 

[7] But the custom in question did not forbid recovery for failure 
to replace defective and unused steel, whose purchase price was, ac- 
cording to the tendency of the testimony, $4,605.15 in excess of its 
scrap value. The record is express that no replacement of the steel 
was in fact ever made, nor was any crédit given défendant on that ac- 
count. It does not conclusively appear that plaintiff itself was willing 
to make replacement, or that défendant was in fault for failing to ob- 
tain it. It had distinctly asked replacement, and the record would sup- 
port a finding that plaintiff had at least unreasonably delayed making it. 
But for his conclusion that the entire action was barred by payment of 
the purchase price, presumably the trial judge would hâve allowed (as 
he should) whatever amendment of the cross-petition might be thought 
necessary to meet the proofs. 

For the error in directing verdict for plaintiff in full of its claim, 
the judgment of the District Court must be reversed, and a new trial 
had, unless plaintiff shall, within 30 days after the filing of this opin- 
ion (or within such further time as may be given by the district court), 
duly enter its remittitur of the judgment rendered to the extent of $4,- 
605.15, with interest thereon from the date of judgment, and within 
such time file iri this court due certificate of the fact of such remittitur. 
In case such action is taken, the judgment of the District Court, as so 
reduced, will be afiirmed. Plaintiff" in error will recover the costs of 
this court. 

280 F.— 2 
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MUTUAL LIFE INS. CO. OF NEW YORK v. HURNI PACKING CO. 

(Circuit Court of Appeals, Eighth Circuit. April 4, 1922.) 
No. 5790. 

1. Insurance <g=»400—Death within time specified in incontestable clause does not 

fix right to contest. 

Under a provision of a life policy tliat it siiall be incontestable, ex- 
oept for nonpayrnent of premiums after two years from its date of issue, 
insured's death witiiin tlie two years does uot fix tlie right to contest 
the policy. 

2. Insurance iS=s400 — Right ^o contest within two years may be wàived. 

Under a provision of a life policy that it sliall be incontestal>le after 
two years from its date of issue, tûe right resen'ed to contest it within 
two years may be waived. 

3. Insurance <gs»400'— Affirmative action necessary under incontestable clause. 

Under a provision of a life policy that it shall be incontestable after 
two years from its date of is.sue, affirmative action is necessary to con- 
summation of the inchoate right to contest within the two years. 
4v Insurance (S=>400— Letter refusing to pay held sufflclent contest within Incon- 
testable clause. 

Under a provision of a life policy that it should be incontestable after 
two years from its date of issue, a letter written by tlie insurer to the 
beneflciary's attorney deelining to pay on the ground of misrepresenta- 
tion wàs a sutticient act of contest. 

5. Insurance i®=3400— Provisions as to deiivery while in good heaith, etc., did not 

make date of deiivery "date of issue," within incontestable clause. 

Provisions of a life policy that it should not take effect until the flrst 
premiurn should be paid, and the policy should be delivered during in- 
sured's continuance in good heaith, did not malce the date of deiivery the 
"date of issue" within a provision making the policy incontestable after 
two years from the date of issue. 

fEd. Note. — For other définitions, see Words and Phrases, ITirst and 
Second Séries, Date.] 

6. Insurance (@=:>400— Date of antedated policy held "date of issue" within Incon- 

testable clause. 

Whero a life policy provided that the applicnnt might hâve the policy 
antedated for a period not exceeding six months and it was dated August 
2.'î, though not executed until September 7, and not delivered until Septem- 
ber 13, August 23 was the conventional date of exécution, and hence of 
i.ssue, within the provision making tlie policy incontestable after two years 
from the "date of issue." 

7. Insurance <s=7l75— Date agreed on must be taken as date of policy for ail pur- 

poses. 

Whcre a policy provides that it may be antedated for a period not ex- 
ceeding six months on the applicant's request, without any restriction 
of the effect of auch date, the date agreed on must be taken as the date of 
the policy for ail purposes thereby affected. 

Sanhorn, Circuit Judgè, dissenting. 

In Error to the District Court of the United States for the North- 
ern District of lowa; Henry T. Reed, Judge. 

Action by the Hurni Packing Company against the Mutual Life In- 
surance Company of New York. Judgment for plaintiff, and défend- 
ant brings error. Affîrmed. 

<S=For otlier cases see same topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 



MUTUAL LIFE INS. CO. V. HURNI PACKING CO. lÔ 

(280 P.) 

G. T. Struble, of Sioux City, lowa, and Ralph L. Read, bf Des 
Moines, lowa (Sârgent, Gamble & Read, of Des Moines, lowa, and 
Jepson, Struble & Anderson, of Sioux City, lowa, on the brief, and 
Frederick L. Allen, of New York City, of counsel), for plaintifï in 
error. 

Edwin J. Stason, of Sioux City, lowa (Charles M. Stilwill, of Sioux 
City, lowa, on the brief), for défendant in error. 

Before SANBORN and LEWlS, Circuit Judges, and VAN VAL- 
KENBURGH, District Judge. 

VAN VALKENBÛRGH, District Judge.' This case cornes before 
this. court for the second time. 260 Fed. 641, 171 C. C. A. 405. On 
the first appeal the judgment of the trial court, which was in favor of 
défendant in error herein, was reversed, and the case was remanded for 
a new trial, for the 'reason that the statement made by the insured, in 
his application for life Insurance, that he had not consulted nor been 
treated by a physician during the previous five years, when in fact he 
had been treated or prescribed for each year for supposedly temporary 
ailments, was held to be a material misrepresentation, which under the 
terms of his contract, invalidated the policy. In the opinion of the ap- 
pellate court the trial court should hâve directed a verdict for the de- 
fendant. 

In the court below, after the case had been redocketed, and after a 
second trial, the plaintiflf, by leave of court, amended its reply as fol' 
lows: 

"The plaintiff states that the défendant failed to eontest the policy of life 
Insurance payable to the plaintiff, by the teiider of the return of the pretni- 
nms paid or :othei-wise within the two year period in which the policy mijîht be 
contested as provided by the terms thereof, and it is now barred from settrng 
up or urging any of the défense» set forth in Its answer." 

At the close of the évidence below, both parties submitted motions 
for a directed verdict ; that of défendant in error Avas sustained, a ver- 
dict was directed accordingly, and judgment for défendant in error re- 
sulted. 

It is already the law of the case, as held by this court on the former 
appeal, that the false statement complaincd of was made, and consti- 
tutes a sufficient défense to the collection of this insurance, in the ab- 
sence of countervailing circumstances. The contention now presented 
is that the insurance company, under the terms of its policy, has inter- 
posed that défense too late for légal effectiveness. This is the only 
question in the case. 

The policy, by the construction of which, coupled with the steps 
taken by the défendant company to avail himself of its provisions, this 
case must be decided, was in fact executed in the city of New York 
by the signatures of the président and secretary on the 7th day of 
September, 1915. It was then sent by mail to the office of the défend- 
ant company in Des Moines, lowa, for delivery under the terms and 
conditions of the policy. Said policy was received by defendant's 
agent on or about September 12, 1915, and was delivered by him to the 
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insured on orabout the 13th day of September, 1915. The policy upoii 
its face contains the permission that "the applicant, upon request, may 
hâve policy antedated for a period not to exceed six months." In con- 
nection therewith no other qualification, limitation or explanatory mat- 
ter appears. Interlined betvveen the heading and the body of the appli- 
cation appear thèse words: "Date policy, August 23, 1915; âge 47." 
This is taken to évidence the request of the applicant referred to, and in 
accordance therewith the insurance policy contains the following testi- 
monium : 

"In witness wbereof, the company has caused this policy to be executed this 
23d day of August, 1915. W. J. Kastman, Secretary. Charles A. Peabody, 
Président." 

It clearly appears, therefore, that the date of exécution and of the 
policy, by contract and agreement, was fixed as the 23d day of August, 
1915. It was further provided that the annual premium should be paid 
upon each 23d day of August thereafter until the death of the insured. 
In the body of the policy this clause occurs : 

"Incontestability: This policy shnll be incontestable except for nonpayment 
of premiums, provided two years shall hâve elapsed froni its date of issue." 

The insured died on the 4th day of July, 1917, less than two years 
from the time the policy was issued under any theory of the case. 
Proofs of death were duly submitted. Replying to the claim thereby 
made, on the 24th day of August the attorney for the insurance com- 
pany, conceded by stipulation to hâve been clothed with full authority 
to act in that behalf, wrote to the attorney for the beneficiary, conceded 
to hâve like authority, that the company declined to pay the policy upon 
the ground of the misrepresentation hereinabove referred to. This was 
the first action of any nature taken by the company to avail itself of the 
défense reserved in the two-year clause above quoted. 

[1-4] It is contended by the insurance company that the policy must 
hâve been in effect two years during the lif e of the insured ; otherwise, 
the right of the insurance company to contest became fixed by death 
within the period of limitation. We cannot agrée with this view. The 
réservation for the benefit of the company was one that might be waiv- 
ed. Affirmative action was necessary to the consummation of the in- 
choate right created by the terms of the policy. We are equally of 
opinion that a répudiation of the claim of défendant in error, such as 
that made in the letter of August 24th, was a sufficient act of contest, 
and that court proceedings were not essential to the assertion of the 
right, as counsel for défendant in error contend. 

[5, 6] This being true, there remains only to consider whether the 
défendant company acted in time. We do not think it did. It is con- 
ceded that its letter of répudiation was not written nor mailed until the 
date it bears, which is August 24th, one full day beyond the two-year 
period, as evidenced by the date of the policy ; but plaintiff in error in- 
sists that the date of application, the actual date of exécution, the date 
of delivery, and a provision in the application that the proposed policy 
shall not take effect "unless and until the first premium shall hâve been 
paid during my continuance in good health, and unless also the policy 
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shall hâve been delivered to and received by me during my continuance 
in good health," extend the two-year period of contestability at least 
to the 7th day of September, if not to the 13th day of September, and 
that, therefore, its said affirmative act of contest was in good time. 

The clause last quoted cannot aid the insurer. Its objective vk^as the 
good health of the insured at the time of paying the first premium and 
the delivery of the policy. Conceding that the first premium may not 
hâve been paid until the policy was delivered, there is nothing in the 
record to indicate that the insured was not in good health within the 
meaning of the instrument on that date. He was f ound by the examin- 
er for the insurance Company to be in good health on the date the exam- 
ination in connection with the application was made, and there is no 
intimation that his physical condition had changed in the meantime; 
but, more than this, the period of contestability was not made to dépend 
upon the payment of the premium nor the delivery of the poHcy. The 
language is "two years f rom its date of issue" ; and by agreement the 
conventional date of exécution, and hence of issue, was the 23d day 
of August, 1915. In the absence of any qualifying language, the date 
of a policy is always taken to mean the date of its issue ; and the lan- 
guage of an insurance policy, when uncertain and ambiguous, has al- 
ways been construed in favor of the insured and more strongly against 
the insurance company. So the courts hâve uniformly held. Mass. 
Benefit Life Ins. Co. v. Robinson. 104 Ga. 256, 30 S. E. 918, 42 L. R. 
A. 261-269; 14 Ruling Case Law, 1201-1233, Andersen v. Mutual 
Life Ins. Co., 164 Cal. 712, 130 Pac. 726, Ann. Cas. 1914B, 903 ; Har- 
rington v. Mutual Life Ins. Co., 21 N. D. 447, 131 N. W. 246, 34 L. 
R. A. (N. S.) 373; Wood v American Yeomen, 148 lowa, 402-404, 
126 N. W. 949; Monahan v, Pidelity Mut. Life Ins. Co., 242 111. 488, 
90 N. E. 213, 134 Am St. Rep. 337. 

[7] It was stated in argument, based upon the testimony of the wit- 
ness Spencer for the company, that this concession that the policy 
might be antedated had référence only to the payment of premiums and 
to the privilèges attaching to âge. While this may hâve been the chief 
object in the mind of the company, nothing appears which restricts the 
effect of the date of the policy to thèse spécial objects. We must take 
the date agreed upon as the date of the policy for ail purposes afïected 
thereby. 

It is a matter of common knowledge that no policy bears a date iden- 
tical with that of its delivery, or of conditions and happenings govem- 
ing the time when it becomes effective. Thèse incidents are rarely 
regarded as conditioning the date of the issue or exécution, as evi- 
denced by the date appearing upon the face of the poHcy. If it had 
been the purpose of the insurer to départ from the customary rule of 
construction and interprétation in this respect, it could, and would, 
haye adopted language expressive of that purpose. Instead of "date 
of issue," it would naturally hâve provided that the two years should 
elapse "from date of delivery," or "from the date the policy becomes 
effective," or from the "time," instead of "date," of issue. It may be 
further noted that the language used is its date of issue, thereby refer- 
ring more obviously to the date borne by the policy itself . 



22 280 FEDERAL KEPORTEB 

We do not feel at liberty to read into thiscontfact terms which it 
does not contain, nor to vary the natural and customary meaning of 
the terms employed. In the absence of any qualifying and binding 
language to the contrary, it may be conceded that an insurance poHcy 
would not be conceived to exist prior to the date of the application up- 
on which, in part, it is based ; but it was entirely within the contract- 
ing power of the parties to stipulate that the issuance of the policy, for 
ail purposes contingent upon such issue, should antedate the actual 
physical fact, and this, in our opinion, is what they did. 

For the reasons above stated, the judgment should be affirmed; and 
it is so ordered. 

■SANBORN, Circuit Judge (dissenting). The real question in this 
case is whether the parties to the insurance policy in controversy agreed 
thereby that it should be contestable for 2 years from the date of the 
policy, or for 2 years from the date of the issue of the policy. The 
clause of contestability, which contains the answer to this question, 
reads : 

"This policy shall be inContestalile, except for nonpayment of premiums, 
provided two years sliall hâve elapsed from its date of issue." 

It cannptbe suceessfully denied that this clause in itself expresses 
an unamtiguous agreement that the policy shall be contestable by the 
Company for 2 years from its date of issue. The date of a policy is 
not generally the date of its issue. Normally and usually the date of 
a policy is the date of the signature theretô of the'officers of the cor- 
poration, and that date is almost univérsally, as it was in this case, a 
différent date from the date of thç issue of the policy. 

Issue means "To deliver for use." A policy is not issued when it is 
dated and signed by the officers of the company, nor until it has been 
delivered to and accepted by the insured. The application for it is a 
request for a policy ; the policy is a proposai of the company to insure 
on the terms specified therein; the receipt and acceptance of such a 
policy by the insured fîrst closes the contract. Until that acceptance 
there may be negotiations, but no contract. Upon such receipt and 
acceptance on September 13, 1915, andnot before, was there a contract 
in this case, and theh, and not until then, was this policy issued. Then 
was it first "delivered for use," 4 Words and Phrases, First Séries, p. 
3780; Jefferson Standard Life Ins. Co. v. Wilson, 260 Fed. 593, 171 
C. C. A. 357; Logsdon v. Suprême Lodge of Fraternal Union of Amer- 
ica, 34 Wash. 666, 76 Pac. 292, 293 ; Paine v. Pacific Mutual Life Ins. 
Co., 51 Fed. 689, 693, 2 C. C. A. 459; Equitable Life Assurance Co. 
V. McElroy,_83 Fed. 631, 642, 28 C. C. A. 365. The date of this policy, 
therefore, differed from the date of its issue. The former was August 
23, 1915, and the latter was September 13, 1915. 

Not only this, but the parties to this policy expressly agreed, when 
this policy was issued, that the date of the policy and its date of issue 
should be at différent times. They agreed that the policy should not 
take efïect, and that was an agreement that its date of issue should not 
be, until it was delivered to and received by the insured during his con- 
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tinuânce in goôd héalth, and that Was not until.the 13th day of Sep- 
tember, 1915. • 

Nor was this ail of their clear agreement upon this subject. They 
further expressly agreed that the date of the policy should be a date 
différent from and earlier than the date of its issue. They agreed that 
"the applicant, upon request, may hâve policy antedated for a period 
not to exceed 6 months." Pursuant to that provision the applicant re- 
quested, and the insurance company granted, its request to antedate the 
policy to August 23, 1915. Hère was an agreement that the date of 
the policy should be anterior to — that it should be before — sorne date. 
What date was the date of the policy to be before ? The unavoidable 
answer is that it was to be before, to be anterior to "its date of issue." 
So it is that the incontestability clause without ambiguity provides that 
the policy shall be contestable, not for 2 years from its date, but for 2 
years frorti "its date of issue." Its date was August 23, 1915. Its date 
of issue was September 13, 1915. The clear purpose and intention of 
the parties to this policy by the use of this incontestability clause was to 
give to the company 2 full years from the closing of the contract to 
contest the policy. It could not contest it before the policy contract 
was closed, before there was a contract. By the clear terms of the 
policy this term of contestability extends 2 years from the date the 
policy contract came into existence — 2 years "from its date of issue." 

If that clause be interpreted and enforced as it reads in the policy, 
the antedating clause is perfectly consistent with it, leaves the con- 
testability clause unmodified, and the company's 2 years of contestabil- 
ity intact. But if, by construction, a substitution in the incointesta- 
bility clause of the term "from the date of the policy" for the term 
"from its date of issue" be made, then the antedating clause which 
permits tlie insured to hâve the policy dated back not more than 6 
months anterior to the date of its issue, gives to the insured the option 
to reduce the company's period of contestability not exceeding 6 
months, to make it 18 months, instead of two years, and the antedating 
clause thus conflicts with the incontestability clause as the latter is 
written in the policy, modifies the latter, and cuts down the 2 years of 
contestability 6 months at the option of the insured. In this state of 
the case, since the clauses as they read are rational, effective, and con- 
sistent, a modification of the incontestability clause by the substitution 
of "from the date of the policy" for "from its date of issue," does not 
seem to be required or permissible, nor am I able to believe that the 
parties to this contract ever intended to make the contract which such 
a modification would create. 

General rules of construction are that ail the words and terms of a 
contract should hâve effect, if possible, and none should perish by con- 
struction, and that where a contract is susceptible of two construc- 
tions — one of which makes the différent parts of it accordant and 
another which makes them discordant — the former should be prefer- 
red, because it cannot be assumed that the parties intended to insert 
inconsistent provisions. Burdon Central Stigar Refining Co. v. Payne, 
167 U. S. 127, 142, 17 Sup. Ct. 754, 42 L. Ed. 105; Miller et al. v. 
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Hannibal & St. Joe R. Co., 90 N. Y. 430, 433, 43 Am. Rep. 179; Bar- 
hydt V. Ellis, 45 N. Y. 107, 110. If the contestability clause and the 
antedating clause be enforced as the parties wrote them, without the 
change ùf the former "from its date of issue" to "from the date of the 
policy," that clause and the antedating clause are consistent. Every 
word of eàch of the clauses has its normal efïect, without impairing or 
modifying any of the terms of the other, and none of the words or 
terms of either perish by construction. If, by construction, the term 
"from its date of issue" be changed to "from the date of the policy," 
the two clauses conflict, the two years of contestability the parties un- 
doubtedly intended to secure to the company are reduced to 23 months 
and 10 days, and some of the clear terms of the contestability clause 
perish by construction. 

Again, when the parties to this policy came to make this contract 
they had the perfect right to agrée that the 2 years of contestability 
should run from the date of the policy or from "its date of issue." 
The two dates were not the same, they knew thèse facts, the insurance 
company had adopted a policy which permitted the insured to hâve 
that policy dated not exceeding 6 months earlier than "its date of is- 
sue," and had expressly agreed that the company should hâve the right 
to contest its policy for fraud for 2 years after "its date of issue." The 
permission to date back the policy, by the clear terms of the contract as 
it then read, did not and could not modify or impair the right of the 
company to the full 2 years of contestability from the date of the is- 
sue of the policy, from the time when the contract was first made. The 
insured accepted the policy contract so reading, and in my opinion the 
parties to that contract are legally bound by, and should be held to, its 
terms. 

For the reasons which hâve now been stated, the contract and the 
facts of this case hâve failed to satisfy my mind that this court should 
substitute by construction, for the words "from its date of issue" in 
this policy, the words "from the date of the policy," reduce the 2 years 
of contestability from the date of the making of the contract which the 
policy seems to me to hâve been intended to secure, and which. it seems 
to me, it did secure to the company to 23 months and 10 days, and 
thereby deprive the company of the défense of fraud in the procure- 
ment of this policy, which it has if its period of contestability under the 
policy was 2 years from "its date of issue," which was the date the 
contract was made. 
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MAYES, Colleotor of Internai Revenue, v. UNITED STATES TRUST CO. 

(Circuit Court of Appeals, Sixth Circuit. April 4, 1922.) 
No. 3549. 

1. Appeal and error <g:»997(3)— Trial <©=» 177— Motion by both parties for direct- 

ed verdict submits détermination of tacts to court, and its conclusion must 
stand, if supported by substantial évidence. 

Where eacli party moved for a directed verdict, and ttie motion of tlie 
party against wliom verdict was directed was unaccompanied by a request 
for spécifie instructions in case tbe request was denied, the parties therel)y 
submitted to tlie judge tlie détermination of the inferences to be drawn 
from the facts, and his conclusion of f act must stand, if supported by any 
substantial évidence. 

2. Internai revenue <s=39 — That amount equal to capital, surplus, and undivided 

profits invested in building and securities does not show capital wholly with- 
drawn from banking business. 

Under War Revenue Act Oct. 22, 1914, § 3, subd. 1, imposing a tax on 
bankers, measured by the capital used or empioyed, the fact that an 
amount equal to a trust company's capital, surplus, and undivided profits 
was permanently invested in its office building and public securities had 
no tendency to show that its c-apital was wholly withdrawn from its 
banliing business, as such permanent investments secured its creditors in 
its trust business and banking business. 

3. Internai revenue (g=39— Capital empioyed in banking business properly mea- 

sured by ratio of banking assets to total assets. 

In the absence of proof of a more satisfactory method, the capital em- 
pioyed by a trust company in its banking business was properly measured 
for the purpose of determining the tax under War Revenue Act Oct. 22, 
1914, § 3, subd. 1, by the rallo which the assets in the banking business 
bore to the assets empioyed in the aggregate business. 

4. Internai revenue. (g=338— Evidence held to warrant inference that not more 

than one-half of trust company's capital was empioyed in banking business. 
In a trust company's action to recover a tax paid under protest, under 
War Revenue Act Oct. 22, 1914, § .1, subd. 1, évidence as to the amount of 
its average capital, surplus, and undivided profits, the average amount 
of its tnist funds and the average deposits, loans, R.nd discounts, etc., held 
to warrant the inference by the court, on motion by each party for a di- 
rected verdict, that not more than one-half of its capital was empioyed 
in its banking business. 

In Error to the District Court of the United States for the Western 
District of Kentucky ; Walter Evans, Judge. 

Action by the United States Trust Company against T. Scott Mayes, 
Collecter of Internai Revenue. Judgment for plaintifï, and défendant 
brings error. Affirmed. 

W. V. Gregory, U. S. Atty., of Louisville, Ky. (Gordon Auchincloss, 
Sp. Asst. Atty. Gen., on the brief), for plaintifï in error. 

Percy N. Booth, of I^ouisville, Ky. (Booth, McDowell & Conner, of 
Louisville, Ky., on the brief), for défendant in error. 

Before KNAPPEN, DENISON, and DONAHUË, Circuit Judges. 

KNAPPEN, Circuit Judge. Subdivision 1 of section 3 of the War 
Revenue Act of October 22, 1914 (38 Stat. c. 331, p. 750), imposed up- 
on bankers an annual tax of $1 for each $1,000 of capital used or em- 

^saFor other cases see samc topic & KBY-NUMBER tn aU Key-Numbered Blgests & Indexe* 
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ployed, Jncliiding_ surplus and undivided profits. The term "banker" 
was'madè tb 'incrude'"every persôn,'firin, or Company-' * * *' hav- 
ing a place of business where crédits are opened by the deposit or col- 
lection of money or currency, subject to,be paid * * * upon draft, 
check, or order, or where money is * * * loaned on * * * 
bonds, * * * bills of exchange, of "promissory "notes. * * *" 
Plaintiff was incdrporated in the year 1902 under the laws of Kentucky, 
with authority, not only to carry on a "gênerai trust and finance busi- 
ness," but also (among other things) to receive money on deposit and 
pay interest thereon, and to loan money upon such securities as it may 
approve. The trust company, which was plaintiff bélow, not only car- 
ried on a gênerai trust business, but received deposits subject to check, 
as well as- on certificates, and made loans secured by collatéral or mort- 
gage. For the fiscal year 1915 plaintiff was assessed $312, being two- 
thirds of what would be the annual tax upon its entire capital, surplus, 
and undivided profits.^ Vox the first half of the fiscal' year 1916 it was 
assessed $230.50, being one-half of the annual tax. , This suit against 
the collector is to recover (with interest) the amount of thèse taxes, paid 
under protest. At the close of the testimony each party moyed for a 
directed verdict in its favor. Verdict was thereupon rendered for 
plaintiff, under the direction of the court, for one-half the amount sued 
for, and judgment was entered accordingly. 

[1] Défendant alone seeks review. The record indicates that its mo- 
tion for directed verdict was unaccompanied by request for spécifie in- 
structions in case the request for directed verdict was denied. By 
thèse mutual requests for directed verdict the parties submitted to the 
trial judge the détermination of the inferences proper to be drawn 
f rom the facts submitted, and upon this review the court's conclusion of 
fact must stand, if the record discloses any substantial évidence to sup- 
port it. Williams v. Vreeland, 250 U. S. 295, 298, 39 Sup. Ct. 438, 63 
L. Ed. 989, 3 A. L. R. 1038, and ca-ses there cited, including American 
National Bank v. Miller (C. C. A. 6) 185 Fed. 338, 341, 342, 107 C. C. 
A. 456. And see Moore v. Fain (C. C. A. 6) 251 Fed. 573, 574, 163 C. 
C. A. 567; and La Crosse Co. v. Pagenstecher (C. C. A. 8) 253 Fed. 
46,2 165 c. C. A. 644. 

[2, 3] It clearly appears from what has already been said that plain- 
tiff was engaged in banking, and so was subject to the tax upon its 
capital empIo)-ed in that business. (VVe shall use the term "capital" 

1 Ohl.v two-tliircls of a fiscal year reiiiainod àftor November 1, 1014, when 
liability to tax accrued. 

2 Aft«r verdH-t had been directod for plaintiff, but before the jui;.y hâd 
l'ctired. défendant prcseiited further rociuests to eborge, which were denied, 
as coniing too late. Tliis rulins? was iiroppr. .\fter the court, upon a valid 
sub}ni.s.sion foi the piirpose, had niuionnced its conclusion upon tlie tacts, 
it was too late to insist npon suliniission to tlie .l'ury. Ilad défendant ae- 
c<impanipd. its motion to direct verdict W'ith request for spécifie instructions 
in case its motion to direct were denlefl, or had plaintiff not also slmul^ 
taneously presented motion to direct verdict in its favor, the situation would 
hâve been <lifferent. Brealcwater <.^o. v. Donovan (C. 0. A. tî) 218 Fed. 340, 
343.-134 C. C. A. 14S; Michigan Co. v. Chicago Co. (O. C. A. G) 269 Fed. 502. 
304. ■ 
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as including surplus and undivided profita.) That plaititiff had some 
amount of capital employed in banking is equally clear. The fact, as 
asserted by plaintiff, that an amount equal to its capital, surplus, and 
undivided profits was permanently invested in its office building and in 
public securities bas no tendency to show that its capital was wholly 
withdrawn from the banking business. Thèse permanent investments 
■equally secure plaintiff's cieditors in the trust business and the banking 
business. Plaintifl:" was thus liable to taxation on the amount of capi- 
tal employed in the banking business ; and, at least in the absence of 
proof of a more satisfactory method, the capital so employed was 
properly measûred by the ratio which the assets employed in the bank- 
ing business bore to the assets employed in the aggregate business. 
Andersen v. Farmers' Loan & Trust Co. (C. C. A. 2) 241 Fed. 322, 327, 
328, 154 C. C. A. 202; Real Estate, etc., Co. v. Lederer (C. C. A. 3) 
263 Fed. 667 ; Germantown Co. v. Lederer (C. C. A. 3) 263 Fed. 672. 
The difficulty lies in apportioning the assets between the trust and the 
banking businesses. The assessment was presumptive évidence of its 
correctness. It was open to the plaintiiîf, however, to show the con- 
trary; but the burden rested upon it to do so, and, if it failed, it was 
not entitled to recover. 

[4] Upon this record, it is obvions that less than plaintiff's entire 
capital was employed in banking. To show with absolute mathematical 
exactness the amount so employed is manifestly difficult, if not prac- 
tically impossible ; but it should, we think, be reasonably possible to 
show facts from which reasonable inferences may fairly be drawn. 
We are disposed to think that plaintiff has presented such data. It 
appeared that during the first taxation period plaintiff's average capital 
(which includes surplus and undivided profits, and of course is the 
différence between its assets and liabiHties) was $486,000,^ and during 
the second period, $461,000; that during both the first and second 
periods the average amount of trust funds was upwards of $4,000,- 
000; that during the first taxation period the average deposifs were 
$692,000, and during the second, $675,000 ; that its loans and discounts, 
which were made from deposits, averaged during the first period, 
$389,000 and during the second, $365,000 ; that during the first period 
the trust cash amounted to $203,000, and during the second, to nearly 
$109,000. The amount of the trust funds was thus between six and 
seven times the amount of the deposits. A portion at least of the of- 
fice building was used for both the trust and the banking business, and 
it does not definitely appear what proportion of the office space was de- 
voted to banking alone. But plaintiff's président (who was the only wit- 
ness in the. case), replying to a request to give (based on the figures he 
liad submitted) the amount of the trust business during the two fiscal 
years as compared with the amount of the banking business, stated that 
the trust business was about six-sevenths and the banking end ône- 
seventh. 

This estimate was appaiently based largely, if not entirely, upon the 
moneys employed in the respective branches of the business; btit, in 

, s Throughout thèse figures we use only round numbers. 
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the absence of a better method of determining the ratio of capital eui- 
ployed in each business, we are unable to say that the testimony had 
no substantial tendency in that direction, having in mind the knowledge 
presumably possessed by the président of the relative earnings in the 
two departments and of their relative importance, and having in mind 
that apportionment of overhead expenses (such as rental use, upkeep, 
supervision, and perhaps to some extent clerk hire) would be largely 
a matter of estimate, and perhaps in some respects more or less arbi- 
trary, unlèss 6n the basis of business transacted. We therefore think 
the évidence would fairly enable an inference to be drawn, within rea- 
sonable limitations, of the amount of capital employed in banking. If 
it would support an inference by the jury, it would equally support an 
inference by the judge upon a submission such as vvas made hère. The 
trial judge, for some reason which is not apparent, determined that 
one-half plaintiff's capital was employed in the banking business. We 
need not détermine whether that conclusion would be sustainable 
against complaint by plaintiff. It seems enough to say that, in our 
opinion, there was substantial évidence tending to support the conclu- 
sion that not more than one-half plaintiff's capital was employed in 
banking, and thus that défendant is not prejudiced by the finding. 
This being so, the judgment should be affirmed. 



GIBSON COAL &. COKE CO. et al. v. ALLEN et al. 

(Circuit Court of Appeals, Sixth Circuit. Aprll 4, 1922.) 

No. 3622. 

I. Removal of causes (©=3114 — In a suit to vacate purchase under otate decree 
subsequently reversed, fédéral court cannot restore decree. 

In a suit, removed to the fédéral court, to vacate a sale by guardian of 
plalntiffs to défendants, where order for sale had ))een reversed by tlne 
State court on appeal by tbe minors, but tbe .sale was not then vacated, 
because it did not appear that the défendants were not bona fide pur- 
chasers, the fédéral court cannot restore the decree for sale after elimi- 
nating from the decree and from the contraet of sale the provisions whleh 
made it erroneous. 

7. Infants @=j| 1 1— Plea held not to ralse issue that suit to attack judgment con- 
firming saie was not brought wiinin time limitation by spécial statute. 

An answer alleglng that the pétition vi'as not flled within 5 years after a 
sale of infants' property was conflrmed, and pleading "the statute of 
limitations in siuch cases made and provided," does not raise the issue 
that the suit to attacii the judgment contirming the sale was not insti- 
tuted within 12 months after they attained their majority, as required bv 
Civ. Code Prae. Ky. § 391. 

3. Time j@=>5— Suit held instituted within 12 months after minority. 

Where the blrtbday of twin sisters was on January 8, an action com- 
menced January 7 in the year they would be 22 was brought within 12 
months after they attained the âge of 21, as required by Civ. Code Prac. 
Ky. § 391, in Tiew of the décisions of the Court of Appeals of thak state, 
construing section 681 and holding that, when the compiitation la to be 
made from the day itself, and not from the act done, then the day in which 

^ssFor other case* see same topic & KEY-NUMBER In ail Key-Numbered DlgesU & Indexes 
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the act was done must be excluded, notwithstanding tlie rule established in 
that State that a mlnor attains majority on the day before the twenty-first 
birthday. 

4. Infants (g=::>l I i— Where giris marry within time limited by statute after ma- 

jority for attacking judgment, exception as to a married woman does not ap- 
ply. 

Under Civ. Code Prac. Ky. § 3Ô1, providing that an infant other than a 
married woman may, within 12 months after attaining majority, show 
cause against a judgment, the exception as to married woraen was evi- 
dently based on the presumption their husbands would protect their 
rights, and does not apply where the marriage oceurred after girls attuined 
tbeir majority, but within the 12 months allowed for instituting the pro- 
ceedings. 

5. Guardian and ward <s=:3l08 — Evidence held to show subséquent purchaser had 

notice of facts and did not purchase In usual course of business. 

Evidence that the corporation wliich made an original contract for the 
purchase of lands of a minor, the corporation which purchased such lands 
at the sale after order of the court, and the corporation to which the 
lands were subsequently transferred were ail under the same ofticers, the 
ultimate purchaser haviug caused the formation of the other corporations 
to acquire the lands, held to sustain a flnding that the ultimate pur- 
chaser had notice of ail facts known to its predecessors, and that the 
purchase was not for value without notice iu the ordinary course of 
business, but was a transaction in the nature of a merger or consolida- 
tion, so that the ultimate purchaser took only the rights which the prede- 
cessor had in the land. 

6. Guardian and ward <@=3 108— Evidence held to show purchaser at guardian sale 

was not bona flde. 

Evidence that a corporation affiliated with the purchaser at guardian 
sale had made a contract for the purchase of minerai rights in the land of 
minors with the mother of the minors before she was appointed guardian, 
that an attomey representing the two corporations conducted the pro- 
ceedings for the appointment of the guardian and the sale of the rights, 
and that the officers of the companies informed the guardian, when she 
attempted to wlthdraw from her bargain, that she could be held to it and 
could not sell to another, and made an additional payment to her to 
permit tbe sale to go on, held to show that the purchaser at the sale was 
not a bona fide purchaser, entitled to retain the property after the deeree 
for sale was reversed on appeal by the minors. 

7. Guardian and ward <@=:3l08— Purchaser cannot make written contract before 

appointment of guardian for purchase of infants' lands. 

Though a prospective purchaser may make a proposition to a guardian 
to buy the lands of the infants, and may oft'er f air arguments to show the 
advisability of the sale, a bona flde purchaser may not enter into a writ- 
ten contract for the sale of the property with tbe mother of the minors be- 
fore she is appointed guardian to take charge of the proceedings, and pay 
to guardian a sum of money for her own use to induce her to consent to 
the sale. 

8. Courts ©=^365— Dictum of state court, followed by later state décisions as de- 

termining the question, is accepted by the fédéral court. 

Even though a déclaration by the state court was a dlctum in the case 
in which it was made, it must be accepted by the fédéral court as final, 
where it was cited and approved by subséquent décisions of the state 
court as dispositive of the question in that state. 

9. Guardian and ward <s=»l05(l)— Fraud unnecessary to authorize setting aside 

guardian's sale under erroneous deeree to purchaser not bona fide. 

Where the land of minors was sold, under a deeree which was subse- 
quently reversed for error, to a purchaser who was not bona flde, It is 
unnecessary to show actual fraud by the purchaser to justify setting aside 
the sale. 

« — , — — ^™^^— ^— ^^.^^_^_^_^_^_^.^_^___^_^__-__.^__^ 

iS=»For other cases see same toplc & KBT-NUMBEà in ail Key-Numbered Digests & Indexe» 
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10. Guardian and ward «ssslOS— Purchaser under erroneous decree, which he had 
secured by controlling proceedings therefor, !s not bona fide. 

A purchaser of tji£^land of ininors, who had procnred the erroneous de- 
cree under which the lands were sold hy intermeddling in tlie proceed- 
ings and taking charge thereof, is not a bona flde purchaser. 

Appeal f rom the District Court of the United States for the Eastern 
District of Kentucky, at Catlettsburg ; Andrew M. J. Cochran, Judge. 

Suit by Maggie Allen and others against the Gibson Coal & Coke 
Company and another, to vacate a sale made by plaintiffs' guardian to 
défendants. Decree for plaintiffs, and défendants appeal. Affirmed. 

On July 11, 1906, A. P. Webb died intestate, seized in fee simple of the land 
■deseribed in the plaintiffs' pétition, leavïng a widow and six miner children 
surv'iving him. The name and date of the birth of each of thèse children are 
as foIlovTs: Oliver Webb, born Xovember 15, 1891 ; Mary and Magsçie Webb. 
born .TfiuTiary 8, 1890; Troy Webb, born Mav 10, 1899; Londa Webb, born 
Juno 24, 1901; and Willie Webb, born November 3, 1903. 

In the spring of 1909 Lizzie Webb, the widow of A. P. Webb and mother of 
thèse children, entered into a written contràet with the Laclede Coal Com- 
pany for the sale of the minerais tinderlying thèse promises and certain min- 
ing rights in the surface, at an agreed price of $10 per acre, and at that time 
the Lacledç Coal Company paid to Lizzie Webb $500 on the purchase priée. 
On jùly 26, 1909, Lizzie Webb was appointed guardian of her nainor children, 
and on Aufrust 25th of that year brongbt an action in the circuit court of 
Floyd county, Ky., to sell the minerais and mining rights which she had be- 
fore her appointment contra eted to sell to the Laclede Coal Company, aver- 
ring in her pétition, filed in that action, that the proceeds of this sale were 
riecessary for the maintenance and éducation of her children. On November 
10, 1909, a judgraent was entered by the Floyd circuit court, ordering and 
(llrecting the sale of thesie minerais and mining rights, and in pursuanee of 
this judgment, a sale of the same was made in due form of law to the Gibson 
Coal & Coke Company. This sale was confirmed on Jlarth 17, 1910. In April, 
1913, thè Gibson Coal & Coke Company sold and eonveyed thèse minerais and 
tnining rights to the Beaver Creek Consolidated Coal Company for stock in 
that coiilpany, two for one, which stock was distributed by the Gibson Coal 
& Coke Company among Its stockholders. 

Evidence was offei-ed tending to prove that W. F. Hite and his associâtes 
incorporated, or caused to be ineorporated, ail of thèse companies, the two 
last named belng Incorporated on the same date ; that thèse companies were 
incorporated and controlied by the same Interests, for the purpose of purchas- 
ing coal and mining rights in this locality, and that the Beaver Creek Consoli- 
dated Coal Company was incorporated for the further purpose of taking over 
ail the properties purchased and owned by the I.iaelede and the Gibson Coal 
& Coke Companies; that after thèse properties were taken over by the Con- 
solidated Conipany, and stock in that company issned in payment therefor, 
that this stock was distributed to the stockholders of the I^aclede and Gibson 
Coal & Coke Companies, and thereupon thèse corporations were dissolved. It 
fUTtlier appears from the évidence that W. F. Hite was gênerai manager, direc- 
tor, secretary, and treasurer of both the JiJiclede Coal Company and the Gibson 
Coal '& Coke Company from the time of their organization until their di.ssolu- 
tion, and that during this time he personally supetTised and managed the buy- 
iiig of land, minerais, and mining rights by thèse companies, and particularly 
the minerais and mining rights in question ; thîit W. F. Hite has also been the 
i-'eneral manager, director, secretary, afld treasurer of the Beaver Creek Conr 
solidated Çoal Comjiany from thQ,date of its organisation, and that he still 
retajned such officiai, relation to that company at the time of the trial of this 
cause in the district court. Tbere is alsp évidence tending to prove that W. 
J. Hite and his associâtes I)romoted and incorporated, or caused tobe in- 
corporated, other companies for the pnrpose of buying coal and coke lands in 
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fhis territory, ail of which were eventiially taken o.ver by the Boaifer Creek 
Consolidated Cbal Company in îmrsiiance of the original plan, purpose, and 
intention, in furthérance of wliich the corporation last above named was 
created; . ' > 

Early' in 1917 tbe rliildren above named of A. P. Webb, défendants în tlie 
action brought by their j^iiardian in tlie Floyd circuit court, perfected an ap- 
peal in accordanco with the statuteg of Kentucky from the judgment, orders, 
and decrees entered by the circuit court of Tloyd couuty in that action, in 
référence to tract 776, containing .'i77.40 acres to the Court of Appeals of 
Kentuckyi which court disniissed that appeal as to Oliver Wobb for the reason 
that it had not been taken within 12 inonths next after he had reacbed the 
âge of 21 years, and reversed, as to the other appellants, the decree of the 
circuit court ordering and dlrecting the sale of thèse minerais and mining 
rights, but refused to reverse the decree conflrming the sale of same to the 
Gibson Ooal & Coke Company, for the reason that the record did not disclose 
that that company was not a bona flde purchaser, and further held, by a ma- 
jority of the court, that the decree reversing the judgment ordering and direct- 
ing the sale of thèse minerais and mining rights did not ipso facto reverse the 
judgment confimilng the sale. 

Thereupon the cliildrcn of A. P. Webb on the 7th day of January, 1018, fllcft 
the pétition în thls action in the circuit court of Floyd county, for the purpose 
of reversing the order and judgment of the circuit court of that county, con- 
flrming the sale entered in the original action brought by thcir guardian, and 
to set âsidé that sale, for the reason that tlie Gibson Coal & Coke Company 
was not a bona fide purchaser for value, but, on the contrary had unlaw- 
fuUy, wrongfully, and fraudulently procured, by fraudulent collusion with 
their guardian, the institution of the suit by her to sell thèse minerais and 
mining rights, and conspired to bring about a sale of the infants' property at 
less than its fair value, when there was not the necessity for it, as required 
by such statute, as a prereauisite to such suit, and that after having procured 
their mother, before she was appointed guardian, to enter into a written con- 
tract to sell thls property for $10 per acre, and having induced her to be ap- 
pointed guardian and file a pétition as guardian to obtaln an order for the 
sale thereof, the said Gibson Ooal & Coke Company, through its agents and 
attorney, took absolute control and management of said cause, to tbe exclu- 
sion of said guardian, and fraudulently procured the erroneous order of sale 
to be entered, that was reversed by the Kentucky Court of Appeals, and pro- 
cured said sale to be made to Itself and confirmed by the court at a whoUy 
Inadéquate and unfair price. 

Upon pétition of the Gibson Coal & Coke Company this cause was removed 
to the United States District Court for the Eastern District of Kentucky, in 
which court the Beaver Creek Consolidated Coal Company was made a party 
défendant. Issues were joined by separate answers of the Gibson Coal & 
Coke Company and the Beaver Creek Consolidated Coal Coinpahy, denying 
ail the material allégations of plaintiffi's pétition and amendment thereto. 
The Gibson Coal & Coke Company also pleadcd the 5-year statute of limita- 
tion and lâches of the plaintifEs in failing and neglecting to bring this suit 
for more than 8 years after the date of the decree confirming the sale, and 
until the propçrty had largely Increased in value and other parties had be- 
come interested tliereln. 

Upon the issues so joined, the District Court found for the plalntiffs other 
than Oliver Webb, and entered a judgment and decree setting aside the order 
of confirmation and the sale of their Interest in the minerais and mining 
rights, and further oi-dering and directing that the portion of the purchase 
price pald by the coal company for the five-sixths interests tliereln be returned 
to it, with Interest froro' the date of its receipt, suijject, however, to an ac- 
counting, upon a royalty basis, for the coal mined therefrom by the défendant 
coal companies, or either of them. 

B. F. Çombs, of Prestotisburç, Ky., ,and Edward C. G'Rear, of 
.Frankfort, Ky. (W. T. Fowler, -of Frankfort, Ky., on the brief), for 
appellants.,- ; ■ ; : 
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Geo. B. Martin, of Catlettsburg, Ky., and A. J. May, of Prestons- 
burg, Ky. ( J. P. Hobson, of Frankfort, Ky., on the brief), for appellees. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

DONAHUE, Circuit Judge (after stating the facts as above). [1] 
It appears from the certified copy of the opinion of the Kentucky Court 
of Appeals'in Webb v. Webb's Gdn., 178 Ky. 152, 198 S. W. 736, in- 
troduced in évidence upon the trial of this case in the District Court, 
that the Kentucky Court of Appeals reversed as erroneous the decree 
of the Floyd circuit court, ordering the sale of the minerais and mining 
rights belonging to the infant children of A. P. Webb, deceased, in and 
underlying the 377.40 acres described in the pétition as tract No. 776, 
for the reason that "the provisions attached to the minerais and rights 
adjudged to be sold are unreasonable, and are calculated to greatly im- 
pair the value of the surface of the land for any purpose which the 
infant or any one to whom he might sell it, could subject it," citing 
in support of its judgment Hays v. Wicker, 161 Ky. 706, 171 S. W. 
447. 

It is now insisted, however, that this court should permit the défend- 
ant coal companies to release and reconvey to plaintiiïs thèse excessive 
and unreasonable mining rights in the surface, so as to cure the error 
in the decree ordering the sale, and permit it to stand as to the minerais 
and reasonable mining rights in the surface. As the record cornes to 
this court, that judgment and decree was reversed in its entirety by the 
court of last resort in Kentucky. Before this action was commenced 
that decree had passed into the "limbo of things that were but are 
not." It was to ail intents and purposes the same as if no such judg- 
ment had ever been made or entered by the Floyd circuit court. This 
court has no power to reinstate or revive that decree, either in whole 
or in part. The judgment of reversai entered by the Kentucky Court 
of Appeals is conclusive, not only upon the parties to that appeal, but 
also upon this court, and the rights of the respective parties to this 
action must be determined in accordance therewith and in obédience to 
the statute of Kentucky under favor of which this action is brought. 

[2j It is also claimed by the appellants that this action was not 
brought by the twin sisters Maggie and Mary Webb within 12 months 
after they had attained the âge of 21 years. No such statute of limita- 
tion is pleaded by either of thèse défendants in bar of the right of 
thèse plaintififs to maintain this suit. It is true that the answer of the 
Gibson Coal & Coke Company does aver that this pétition was not filed 
within 5 years after the making and entering of the decree confirm- 
ing the sale, and "pleads and relies upon the statute of limitations in 
such cases made and provided in bar of plaintiffs' right to recover here- 
in"; but "the statute of limitations in such cases made and provided" 
has no application whatever to the commencement of a suit by infants 
under section 391 of the Qivil Code of Kentucky to reverse, vacate, or 
modify a judgment of the circuit court vrithin 12 months after they 
hâve reached the âge of 21 years. Section 391 is a separate and dis- 
tinct statute of limitation, or rather a statute exempting infants from 
other statutes of limitations that would bar an action by a person of 
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full âge at the time the judgment or decree was entered, and granting 
to infants a full 12 nnonths after reaching their majority in which to 
attack a judgment prejudicial to their interests and secured during their 
minority. 

[3] If. however, the défendants, or either of them, had pleaded this 
statute of limitation as to infants in bar of this action, there is no évi- 
dence in this record that would sustain such an averment. Thèse twin 
sisters were born January 8, 1896; this action was commenced Janu- 
ary 7, 1918. Under the décision of the Court of Appeals of Kentucky, 
in Erwin v. Benton, 120 Ky. 536, 87 S. W. 291, 9 Ann. Cas. 264, thèse 
twin sisters became 21 years of âge on the day preceding their twenty- 
first birthday. The statute provides that they shall hâve 12 months 
after that time in which to bring this action. Certainly it would do 
violence to the language of this statute if this 12 monhs were reckoned 
from the 6th of January, 1917, for they had not arrived at 21 years of 
âge until the 7th of Januaiy of that year, and by the express terms of 
the statute the time must be reckoned after the time they arrive at the 
âge of 21 years. 

The usual rule for the computation of time is to exclude the first day 
and count the last. Section 681 of the Kentucky Civil Code would 
seem to déclare the same rule in that state. However, since that stat- 
ute was passed the Kentucky Court of Appeals has decided in several 
cases that, when the computation is to be made from the act done, the 
day in which the act is done must be included, but when the computa- 
tion is to be from the day itself, and not from the act done, then the 
day in which the act was done must be excluded. Chiles v. Smith's 
Heirs, 13 B. Mon. (Ky.) 460; Board of Councilmen v. Farmers' Bank, 
105 Ky. 811, 49 S. W. 811; Mooar v. Covington City National Bank, 
80 Ky. 305. 

Arriving at the âge of 21 years was not an act done or performed by 
thèse infants or by any one else, like the entering of a decree or the 
serving of a notice, but, on the contrary, was a day or date in their lives, 
which without action on the part of any one, and by opération of law 
only, marked their transition from infancy to adult and responsible âge. 
Applyine, then, the rule as above stated to the facts in this case, it 
necessarily follows that the 12 months allowed by this statute for the 
commencement of this suit must be reckoned after the day or date upon 
which thèse infants became 21 years of âge. 

[4] It is also insisted that. notwithstanding they were infants and 
unmarried at the time this decree confirming the sale was entered 
against them. thèse two plaintifïs cannot maintain this action under the 
provisions of section 391. because they are now married women. That 
section in part reads as follows: 

"An Int'nnt — other than a married woman— may, wlthin twelve months after 
attaining the âge of twenty-one years, show cause against a judgment." 

This record conclusively establishes the fact that they did perfect 
an appeal to the Kentucky Court of Appeals and procure a reversai 
of the judgment and decree ordering the sale of their property ; that 
court, however, refused to set aside the sale to the Gibson Coal & Coke 
Company, for the reason that it did not affirmatively appear from the 
280 F.— 3 
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record of that case, which was ail that was before the Court of Ap- 
peals, that the Gibson Coal & Coke Company was not a bona fide pur- 
chaser. It is doubtful, therefore, if it is necessary to hâve recourse to 
this statute in order to sustain the right of thèse plaintififs to bring and 
maintain this action. However that may be, this section is not subject 
to the construction contended for by counsel for appellant. It is clear 
that the statute has référence to a particular status existing at the time 
the judgment is rendered. 

In the case of Eversole v. First Nat. Bank, 136 Ky. 362, 124 S. W. 
360, the infant was a married woman at the time she signed the mort- 
gage upon which the suit was brought and was also a married woman 
at the time the judgment was rendered upon that mortgage. There- 
fore that case has no application to the facts in this case. Maggie and 
Mary Webb were infants at the time this judgment, confirming the sale 
of their lands, was obtained against them. They were not married 
until perhaps 6 months before they arrived at 21 years of âge. The 
purpose and intent of this statute was to protect the rights of infants, 
other than married women. Married women were no doubt excluded 
from the provision of the statute upon the theory that their husbands 
coufd and would protect their rights, by preventing the obtaining of 
unjust judgment, or by appealing therefrom ; but if the rights of an 
infant under this statute cease the moment of her marriage, then her 
husband would hâve no opportunity whatever to protect the rights of 
his wife, and the purpose of the exception would wholly fail. To 
construe this statute as meaning that the marriage of the infant ipso 
facto deprives her of its benefit and protection, without affording her 
a day in court after she arrives at majority, or affording her husband 
a day in court, after the marriage, for the protection of her rights, 
would not only do violence to the language of the statute itself, but 
would ignore the basic reason for the exception therein as to married 
women, 

[5] It is not contended in this court that the Beaver Creek Consoli- 
dated Coal Company is an innocent purchaser for value from the Gib- 
son Coal & Coke Company, without knowledge of the defect, if any, 
in its title, although that issue is presented in the pleadings. It appears 
from the évidence, however, that the Gibson Coal & Coke Company 
and the Laclede Coal Company were but the agents or instrumentalities 
employed by the Beaver Creek Consolidated Coal Company for the pur- 
pose of purchasing thèse minerais and mining rights; that the same 
individuals in control of the Beaver Creek Consolidated Coal Company 
controlled and mahaged the affairs of the Laclede Coal Company and 
the Gibson Coal & Coke Company, and in fact negotiated this purchase. 
The Beaver Creek Consolidated Coal Company, its officers and agents, 
were therefore fully advised of ail facts in relation thereto. It also 
fully appears from the record of the proceedings in the circuit court 
upon which the title of the Gibson Coal & Coke Company was based, 
that thèse plaintiffs were infants at the time that company purchased 
this property, and also at the time the Beaver Creek Consolidated Coal 
Company obtained titlè from thé Gibson Coal Company. Therefore 
thé Beaver Creek. Consolidated Company took this title with construe- 
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tive, if not actual, notice of the right of thesé infants to attack thèse 
judgments at any time during their minority or within 12 monthsthere- 
after. The District Court also properly held upon the évidence in this 
case that the Beaver Creek Consohdated Coal Company was not a bona 
fide purchaser for value without notice in the ordinary course of busi- 
ness, but, on the contrary, accjuired ,the title by a transaction ; in' the 
nature of a merger or a consohdation, and therefore it took just what 
interest the Gibson Coal & Coke Company had in thèse mining rights, 
and no more. 

[6] In support of their claim that the Gibson Coal & Coke Company 
was not a bona fide purchaser of this property at judiçial sale, the 
plaintiffs offered évidence tending to prove that the agents of the L,a- 
clede Coal Company entered into a written contract of sale with their 
mother before she Was appointed their guardian for the purchase of 
thèse minerai attd mining rights at an agreed price of $10 per acre, and 
paid to her at that time the sum of $500 upon the purchase price; that 
shortly thereaftef that company procured their mother's appointment 
as guardian, caused a survey to be made of this 370 acres vk^ithout cost 
to her, furnished counsel in its regular employ, and also in the employ 
of the Gibson Coal & Coke Company, a copy of this survey, together 
with an enumeration of the mining rights and privilèges desired in the 
surface, which enumeration of rights and privilèges was carried into 
the pétition of the guardian, into the decree ordering the sale, and into 
the deed made in pursuance thereof . 

The évidence ofïered by the plaintifiE also tends to prove that counsel 

for the Laclede Coal Company and the Gibson Coal & Coke Company 

prepared this pétition for the guardian, caused the same to be filed in 

the circuit court of Floyd county, Ky., and conducted and controlled 

ail the proceedings in that court resulting in the erroneous order of 

sale and the confirmation thereof ; that pending that proceeding the 

guardian informed the agent ol thèse alîied companies that she was 

dissatisfied with the arrangement ; that she had concluded she had made 

a mistake ; that she did not want to sell, and that she thought she would 

stop it, if she could, and not allow the sale. Thereupon she was told 

by the agent of thèse companies that the matter was in court, and she 

would hâve to let it be sold ; that they held the contract, and would not 

give it up, and she could not sell to another company, and that she 

could do nothing with it about selling, and that it would be just tied 

up in court-, and then this agent suggested to her that he might be able 

to get her some more money ; that she then said to him she would not let 

the suit go ahead for less ithan $1,000, for she was not satisfied to sell. 

Thereupon the agent said to her that he "would see. the company — 

Mr. Hite" ; that he did see Mr. Hite, and shortly thereafter told her 

they would give her $1,000 if she would let the. suit go ahead; that in 

pursuance of this arrangement the company. paid her $500, and permit- 

ted, her to keep for herself the first $500 paid on the purchase price, 

in ail $1,000, in addition to the contract price, taking a receipt from her 

for the amount so paid^ which receipt further recites that this $1,000 

was paid to hçr in full of her dower.in thèse premises, although dower 

had not been assigned, no mines ,were openeo upon this property, and 
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no référence to dower had been made in the original contract of pur- 
chase at $10 per acre for the entire property. 

From this évidence it would appear that the infants never had the 
benefit of the personal judgment of their guardian in référence to the 
need or advisabihty of seUing this property or the price that should be 
paid theref or. It is apparent, perhaps, from her évidence, that her 
judgment might not hâve been particularly advantageous to thèse in- 
fants; but, regardless of her business ability, they were entitled, at 
least, to hâve their guardian exercise a free, unbiased, and unin- 
fluenced judgment in their behalf, wholly apart from any money or 
other benefits she might receive therefrom, and regardless of the un- 
authorized and void contract she had made prior to her appointment 
as guardian. 

[7] It is true that a prospective purchaser may approach a guardian 
with a proposition to buy, and may ofïer fair and legitimate arguments 
tending to show the advisability of the guardian making such sale for 
the benefit of his vi^ard ; but it is not true that a bona fide purchaser 
may enter into a written contract for the sale of the property of infants 
with the mother of such infant children, before she is appointed guard- 
iap, and in furtherance of that contract, cause her to be appointed 
guardian, prépare and file a pétition for her to obtain an order of court 
authorizing and directing such sale to be made on the tenus named in 
the contract, and then misrepresent the binding force and effect of that 
contract upon her as guardian to prevent or affect individual judg- 
ment on her part after she has been appointed guardian, Neither 
would it seem to be fair to the infants to permit the prospective pur- 
chaser to pay, or the guardian to receive for her own use and benefit, 
upon any pretense whatever, the sum of $1,000 to influence her in de- 
termining the question of permitting the action for the sale of her 
wards' property to proceed to final judçment and sale, and especially 
after the guardian had reached the conclusion that the sale oiiffht not 
to be made and the suit should be dismissed. At ail events, the évi- 
dence in this case fully demonstrates the fact that this coal company, 
throueh its agents and attorneys, were in as full and complète control 
of this case as if they had been the actual plaintiflfs therein, and there- 
fore responsible for the erroneous judgment ordering the sale of this 
property, which erroneous judgment was the basis of the sale to it- 
self upon the terms named in the original contract with the mother 
before she was appointed guardian. 

It is insisted that the iudgment of the Kentucky Court of Appeals in 
this case, holding that the reversai of the iudgment ordering the sale 
did not ipso facto set aside a sale to a bona fide purchaser, is the law of 
this case, regardless of what that court may hâve held at other times in 
other casps. A décision of this question is unnecessary to the disposi- 
tion of this case. If, however, ît be conceded that the law as declared 
bv the Kentucky Court of Appeals in Webb v. Webb's Guardian is 
the law of this case, then we need inauire no further as to the law of 
that State in référence to wfio is. and who is not, a bona fide purchaser. 
Upon that subiect that court said in that case: 

"The adjudlcated cases deallng with sales of Infants' real property hâve 
gone to the estent only of holding that a party to the suit, or an attorney In 



GIBSON COAL & COKE CO. V. ALLEN 37 

(280 FJ 

the case, or the plaiutiff procuring the judgment, or au assignée of sueh 
plaintlff, are not bona fide purehasers. We do not, however, mean to hold that 
only such persows as hold such relations to the record as a plalntiff wlio pro- 
cures the judgment, or liis assignée, or a party to the suit before the reuditiou 
of the judgment, or an attorney in the case, are not boua fide purehasers, as 
other facts and circumstances may exist or arise whicli will show that a pur- 
chaser is not a boua fide one, other than the relations above inentioned." 

Upon this proposition there seems to be no conflict in the Kentucky 
cases. Cavanaugh v. Wilson, 108 Ky. 759, 57 S. W. 620; Eversole v. 
First Nat. Bank, 136 Ky. 362, 124 S. W. 360; Turner v. Hamlin, 152 
Ky. 469, 153 S. W. 778; District of Clifton v. Pfirman (Ky.) 110 S. 
W. 406; Turner v. City of Middlesboro (Ky.) 117 S. W. 422. 

[8] It is the claim of counsel for appellants that thèse cases are not 
in point ; that in District of Clifton v. Pfirman, supra, the infants did 
not enter their appearance and were not served in the first suit, and 
the doctrine announced by the court in that case was merely obiter. 
Nevertheless this was cited and approved by the Kentucky Court of 
Appeals in subséquent cases as dispositive of this question in that state, 
and therefore must be accepted by this court as final, even though the 
same doctrine declared in Webb v. Webb's Guardian is not to be ac- 
cepted as the law of this particular case. 

[9] It is further insisted on behalf of the appellant that the District 
Court erred in setting aside this sale and the decree confirming the 
same, for the reason that it did not find the Gibson Coal & Coke Com- 
pany, or the guardian, or either of them, guilty of any fraud or fraudu- 
lent collusion in procuring the sale to be made. The question whether 
the Gibson Coal & Coke Company was or was not a bona fide purchaser 
does not necessarily dépend upon whether it or the guardian were 
guilty of any actual fraud whatever. A party to a suit, an attorney in 
the case, or a plaintiff procuring a judgment, or an assignée of such 
plaintifï is not a bona fide purchaser, regardless of whether they were 
or were not guilty of any actual fraud. The Kentucky Court of Ap- 
peals lias also held that : 

"Other facts and circumstances may exist or nrise which show that a pur- 
chaser is not a bona fide owner other than the relations above mentloned." 

flO] In commenting upon this statement by the Court of Appeals 
in Webb v. Webb's Gdn., supra, counsel for appellants say in their 
brief : 

"It is submltted, It was meant one who acts in an honest belief, who is 
Ignorant in fnct of the error afterwards developed, who pays fuU market 
value, and who is innocent of fraud in the tnatter." 

This statement of counsel would seem to be a fair interprétation and 
construction of the language used by the Kentucky Court of Appeals 
in Webb v. Webb's Guardian, and this court does not hesitate to accept 
it as such. Certainly, under the facts in this case, the individual or 
Company who is in the absolute control of the guardian's case, to the 
practical exclusion of the guardian, who is responsible for the prépara- 
tion of the pétition, the erroneous judgment ordering the sale, and the 
decree confirming the sale, cannot be any less ignorant "of the error 
afterwards developed" than a party to the suit, or even the plaintifï in 
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that action. Under this state of facts, the coal company would be, 
regardless of the question of fraud, an "officious intermeddler, who had 
by its voluntary officiousness * * * brought about the erroneous 
judgment." Schmidt v. L. C. & L. Ry., 99 Ky. 143, 35 S. W. 135. 

It is therefore unnecessary to détermine vvhether the acts and con- 
duct of the Laclede Coal Company or the Gibson Coal & Coke Com- 
pany constituted actual fraud in the procuring of this judgment, or 
whether thèse companies and the guardian were guilty of fraudulent 
collusion in procuring the sale and the order confirming the same. 
They were to ail intents and purposes the moving force and effective 
cause which produced the erroneous judgment ordering the sale of the 
infants' land, and therefore just as responsible for the results as if 
they had appeared of record as parties plaintiff in that suit. 

For the reasons above stated, the judgment of the District Court is 
affirmed. 



P. R. WALSH TIE & TIMBER CO. et al. v. MISSOURI PAC. RY. 00. et al. 
ABELES et al. v. ST. LOUIS, I. M. &. S. RY. CO. et al.» 

(Circuit Court of Appeals, Eighth Circuit. March 29, 1922.) 

Nos. 5041, 5042. 

I. Rïilroads (gssSO— Reorganized corporatlon's report to state Public Service 
Commission held not to show gênerai oreditors could hâve been paid in cash. 

Where the court found, in proceedings to foreclose a mortgage on 
railway properties, that the railway companies were insolvent, and were 
unable to raise funcJs to pay tlieir current indebtedness and continue in 
opération, a statement to the state Public Service Commission by the re- 
organlzed corporation that its assets exceeded the amount of securlties 
to be issued under the reorganizatlon plan, was made on the belief that 
the contlnued opération of the railroads as reorganized would enable them 
to discharge their obligations, and does not show that the claims of the 
gênerai creditors could hâve been paid in cash. 

2 Railroads <s=330— Offer of preferred stock in reorganized corporation to gênerai 
creditors heid fair. 

A plan for reorganization of railroads in the hands of receiver, whereby 
the gênerai creditors were to receive preferred stock and the former 
stockholders of the corporation common stock, where It appeared that, if 
the mortgage had been forclosed, the gênerai creditors would not hâve 
been paid, and that the common stock iss<ied to the stockholders had a 
market value, which would indicate the i)rGferred stock was worth par, 
less a discount because of restriction on dividends, was fair to the gênerai 
creditors, and not unduly preferential to the common stockholders. 

Appeal from the District Court of the United States for the Eastern 
District of Missouri; WilHam C. Hook, Judge. 

Separate suits by the Commonwealth Steel Company against the 
Missouri Pacific Railway Company and against the St. Louis, Iron 
Mountain & Southern Railway Company, each of which was Consoli- 
dated with a suit by the Guaranty Trust Company of New York and 
another against the respective défendants, and in which a receiver was 
appointed for the défendant corporation. From orders approving the 
plan of reorganization, whereby a new corporation acquired the prop- 

®=>For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Digests & Indeies 
•Rehearlng denied July 7, 1922. 
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erty of both défendants, P. R. Walsli Tie & Timber Company and oth- 
ers, as gênerai creditors of the défendant Railvvay Company in the fîrst 
suit, and Robert y\beles and others, as gênerai creditors of the rail- 
way Company in the second suit, appeal. Affirmed. 

Clifford B. Allen, of St. Louis, Mo., for appellants. 

Edward J. Wliite, of St. Louis, Mo. (E. G. Merriam, of St. Louis, 
Mo., on t!ie brief), for appellees Missouri Pac. Ry. Co., St. Louis, L M. 
& S. Ry. Co., and Bush. 

Robert IL Neihon, of New York City (Cari A. De Gersdorfif and 
Cravath & Plenderson, ail of New York City, on the brief), for ap- 
pellees Holmes, Neilson, and Missouri Pac. Ry. Co. 

Allen C. Orrick, of St. Louis, Mo. (Stetson, Jennings & Russell, of 
New York City, Nagel & Kirby, of St. Louis, Mo., and Edwin S. S. 
Sunderland, of New York City, on, the brief), for appellees Guaranty 
Trust Co. and Edwards. 

Miller, King, Lane & Trafford, of New York City, for appellees 
Union Trust Co. and Edwards. 

Before SANBORN and LEWIS, Circuit Judges, and VAN VALK- 
ENBURGH, District Judge. 

LEWIS, Circuit Judge. Thèse cases présent the same questions, 
were argued and briefed as one, and will be disposed of together. 

Commonwealth Steel Company, a creditor, for roUing stock material 
and supplies sold to the Missouri Pacific Railway Company, to the 
amount of $145,000 fîled its bill against that company on August 16, 
1915, alleging that the defendant's lines of railway and equipment were 
subject to mortgage and other liens in a very large amount, that the 
net income from opération had not been sufificient in the two preceding 
years to pay the interest on those fixed obligations, and that there was 
immédiate danger of the holders of those securities declaring a default 
and taking immédiate possession of the defendant's railroad, that de- 
fendant was in need of funds for capital expenditures, that suits had 
been brought against it to recover excess charges for transportation of 
freight and passengers, and that claims of that character were asserted 
for more than $1,000,000 and the défendant was unable to pay them, 
that défendant was indebted for materials and supplies furnished to 
it, and for trafhc balances and other operating liabilities in an amount 
exceeding $5,000,000, and was without funds to pay the same, that ail 
of its assets were mortgaged or pledged and it was without collatéral 
security or other means available to eiïect loans with which to meet 
its current liabilities, that there was grave danger of other creditors 
bringing suits and levying exécutions on the defendant's properties, 
or some part thereof, and in that manner the défendant would be great- 
ly crippled in the opération of its lines of railroad and would not be 
able to operate it as a single System, and that in this way its railroad 
property would be dismembered and sacrificed, that the only means 
whereby the company could be able to pay its floating indebtedness 
and discharge its current obligations was by the continued maintenance 
and opération of its lines as a whole and uninterruptedly, that the de- 
fendant had made diligent efforts to obtain funds to meet said liabili- 



40 280 FEDERAL REPORTER 

ties and those efforts had proven unsuccessful, that unless action was 
taken on behalf of ail creditors so that the opération of the railroad 
and its branches would be kept intact great and severe loss would be 
inflicted on the public and on a large majority in number and amount 
of the defendant's creditors, that owing to the aforesaid condition the 
market value of the securities issued by the défendant had greatly de- 
creased in value, that the European war then prevailing, which had 
brought about disturbed financial conditions, further rendered it diffi- 
cult for the défendant to meet and provide for its financial require- 
ments, that in the preceding month the défendant promulgated a plan 
for the readjustment of its capital and indebtedness and that this had 
caused its stock issue to depreciate from $14 per share to $3 per share 
in the market, that said plan was opposed by the holders of various 
classes of defendant's securities and was not likely to be carried out 
and perfected, and that unless the court took custody of the defendant's 
railways and properties for the protection of every interest therein 
there was grave danger that individual creditors would assert their 
rights and seek différent remédies in différent courts, there would 
resuit a multiplicity of suits and a race of diligence, and that levies 
would be made upon rolling stock materials and supplies indispensable 
to the opération of the road. It was alleged that the intervention of a 
court of equity for the protection of the complainant's rights and the 
rights of others, and of the public, was immediately required and that 
a receiver should be appointed for that purpose. The bill prayed for 
a receiver to hold and operate the property, that the court fix and ad- 
judicate the rights of ail creditors, including the holders of mortgages, 
bonds and secured obligations, that the entire property and the assets 
of the défendant be marshaled and that the rights of ail creditors be 
enforced against those assets, and for other appropriate relief. On 
the next day the railway company filed its answer admitting ail alléga- 
tions of the bill and joined in the prayer; and on the 19th of August 
the court appointed a receiver of ail of its assets with power and direc- 
tion to continue the opération of the road. On September 18th follow- 
ing, the Guaranty Trust Company of New York and B. F. Edwards, 
trustées in a mortgage covering the railway Unes and branches, given 
and delivered to them in 1910, to secure the railway company's obli- 
gations known as First and Refunding Mortgage Fifty-Year Gold 
Bonds, filed their bill against the Missouri Pacific Railway Company, 
the mortgagor, in which they alleged that $31,778,000 of said first and 
refunding mortgage bonds were then outstanding, that default had 
been made in the payment of interest on said bonds, that demand had 
been made for the payment of the same and payment refused, that un- 
der the terms of said mortgage the complainants had a right of entry 
and foreclosure of said mortgage, that the income and revenues of 
the railway company were wholly insufficient to pay and discharge its 
indebtedness then due and owing, and that it had no resources with 
which to provide for the payment thereof and was insolvent, that the 
complainants were unable to exécute their trust without the aid of thç 
court, and the rights of ail parties interested therein could not be as- 
certaihed and protected otherwise than by judicial sale. They prayed 
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for a receiver, that the railway property be sold as an entirety and that 
the proceeds be applied to the payment of said first and refunding 
mortgage bonds and the interest thereon and other debts. On Octo- 
ber 8th the defeudant filed its answer admitting the allégations of the 
bill, and thereafter, on October 27th, the court by an order Consolidated 
the two causes and extended the receivership in the creditor's bill over 
the Consolidated cause. Appellants represented to the court that they 
had claims for overcharges in transportation, the respective amounts 
being ascertainable only by an accounting, and the court by an order 
referred them and ail other claims, other than claims of holders of 
bonds or other obligations secured by mortgage or pledge, to a spécial 
master, to hear and détermine them. The receiver held and operated 
the railroad under the direction of the court until it was sold and de- 
livered to the purchaser. 

On the same day the Commonv^realth Steel Company filed its bill of 
complaint against the Missouri Pacific Railvi^ay Company it also filed 
m the same court a like bill against St. Louis, Iron Mountain & South- 
ern Railway Company, alleging that it was a créditer of that company 
in the sum of $55,335 for rolling stock material and supplies sold to 
it. Its allégations need not be repeated ; they were like those in its 
bill against Missouri Pacific Railway Company. The défendant an- 
swered that bill on the next day admitting its allégations, and on August 
19th the court entered an order appointing as receiver for that com- 
pany the same person whom it appointed as receiver for the Missouri 
Pacific Railway Company. On August 8th following, the Union Trust 
Company and B. F. Edwards, as trustées in a mortgage given by the 
St. Louis, Iron Mountain & Southern Railway Company in July, 1912, 
to secure its issue of negotiable bonds, filed their bill against that com- 
pany, alleging that bonds to the amount of $31,331,500, payment of 
which was secured by that mortgage, had been issued and were then 
outstanding, that default had been made in the payment of interest 
thereon, that under the terms of the mortgage the principal was also 
due, and that the railway company was insolvent. They prayed for a. 
receiver, that the mortgage be f oreclosed, the railroad sold as an entire-, 
ty, and the mortgage indebtedness paid out of the proceeds. The Iron 
Mountain Company answered that bill on October 27th, admitting its 
allégations and joined in the prayer. On October 28 th the two causes 
against the Iron Mountain Company were Consolidated and the re- 
ceivership extended over the consolidated cause. Appellants' claims 
for overcharges, like those in the Missouri Pacific case, were referred 
to a spécial master appointed to hear and détermine the same. That 
road was also operated by the receiver until sale and delivery. Decrees 
of forclosure and sale were entered in each case on December 21, 1916, 
in Avhich the court found that each railway company was insolvent, 
that the amount due under the mortgage in suit in the Missouri Pacific 
case was $34,698,700, and in the Iron Mountain case $34,304,745, and 
ordered that the properties of the two railway companies be sold sub- 
ject as to each to liens and prior mortgages on main and branch lines 
for large amounts. A plan of reorganization of the two companies 
and their properties into one had been formulated and copies thereof 
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had been filed in the causes ; and the decrees, for the purpose of deal- 
ing with the contingency of acceptable bids being made to carry out that 
plan, set March 6th following as the time when objections to the plan 
would be heard by the court, and directed the clerk to give notice there- 
of by advertisements for four weeks in newspapers published in tovvns 
along the lines of both roads that objections to the plan of reorganiza- 
tion would be heard at that time. The notices as directed were given. 

The two railroads had been operated for a long time as one, and had 
become known and recognized as the Missouri Pacific-Iron Mountain 
System. Their interests, both in opération and obligations to the pub- 
lic, were in large part in common. The securities of one had been used 
for the other. In fact, the Iron Mountain belonged to the Missouri 
Pacific in stock ownership, the latter holding ail but $45,135 par of 
the issued stock of the former. Each road had branch lines on which 
there were underlying mortgages, and there were mortgages on each 
covering main and branch lines, ail senior to the two mortgages set 
out in the foreclosure suits. Each had more than 3000 miles of oper- 
ated lines in and through several States. 

The spécial masters appointed to make the sales advertised them as 
directed by the court, and the two sales came on for February 21, 1917. 
The successful bidders for both properties were Duncan À. Holmes 
and Robert H. Neilson. They notified the spécial masters that their 
bids were made in behalf of a new company to be organized to take over 
both railroads, pursuant to the plan and agreement of reorganization 
that had been agreed on between the bondholders and stockholders of 
the two companies, and caused the masters to so report the sales to 
the court. On March 6th appellants came into court through tlieir 
counsel and objected to the plan of reorganization. Their objection 
was two-f old ; first, their claims are, they say, entitled to a préférence 
and should be paid in full, and second, if they are only gênerai credi- 
tors, they say they hâve not been fairly and equitably treated as against 
old stockholders. Their claims in large part, if not in their entirety, 
are for alleged overcharges in transportation rates paid under compul- 
sion of an injunctive order again.st them which was vacated in Mis- 
souri Rate Cases, 230 U. S. 474, 33 Sup. Ct. 975, 57 !.. Ed. 1571. The 
first objection was met by an order made on March 6th that appellant- 
claimants should hâve the right to prosecute their claims to final dé- 
termination on the question as to whether they were entitled to préfér- 
ences, which should not préjudice their right to participate in the plan 
and accept preferred stock in the new company as gênerai creditors un- 
der the terms of the plan, if they failed to establish préférences and 
succeeded only in having their claims allowed as gênerai creditors. 
The court then approved the plan of reorganization and confirmed the 
sales of the properties of the two to a new company to be organized, 
over the objection of appellants that the plan was not fair and équitable 
to gênerai creditors ; which is the one issue presented by this appeal. 

Enough of the situation dealt with in the reorganization plan and 
the ofifers which it held out to the classes interested in and having 
claims against the two old companies and their railroads, material to a 
détermination of the one question presented hère, may be stated thus : 
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Spea king in round sums, the total f unded debt of the two old companies 
held by the public was $279,000,000. It was proposed to reduce that 
by $6X),000,000, thus increasing the available income balance annually 
$3,500,000. Forty million dollars was required to be used in part to 
take up Missouri Pacific Six Per Cent. Secured Gold Notes and Iron 
Mountain Equipaient Trust Obligations, the remainder to be applied 
on présent current obligations, new equipment, needed improvements 
and reorganization expenses. It was proposed to raise this sum by vol- 
untary assessment on 83,000,000 Missouri Pacific common stock in the 
hands of the public, at the rate of $50 per share, for which they were 
to receive new General Mortgage Four Per Cent. Bonds and also 
shares of common stock in the new company to be organized, equal 
to the shares they held in the old Missouri Pacific. The réduction in 
the funded debt was to be brought about by an issue of 77,000,000 Con- 
vertible Five Per Cent, preferred stock in the new company, in lieu of 
mortgage bonds then outstanding against its Unes and branches, includ- 
ing therein the 45,000 Iron Mountain common stock. The holders of 
preferred stock were entitled to receive five per cent, thereon each 
year bef ore any dividends are to be paid on the common stock, and be- 
ginning July 1, 1918, dividends on the preferred stock are cumulative, 
that is, if there be a deficiency in any year in those dividends, that de- 
ficiency must be niade up bef ore any dividends are paid on the common 
stock. The preferred shares are also given a préférence against the 
common to the new company's assets, in event of liquidation, together 
with ail accrued and unpaid dividends thereon from June 30, 1918, 
The preferred shares are also given an equal voting power with the 
common, and are convertible into common at the holder's option. The 
plan proposed to give gênerai creditors, estimated to hold claims for 
$1,000,000, shares of this new convertible five per cent, preferred stock 
equal in face value to their claims ; and this is the offer to them which 
appellants say is unfair and inéquitable as against the common stock- 
holders. 

[1, 2] They argue the point in two ways: First, they say that the 
new company, in its application to the Missouri Public Service Commis- 
sion for authority to issue its stocks and bonds under the reorganiza- 
tion plan, represented that the assets which it took over were worth 
approximately $400,000,000, and that inasmuch as the old companies 
were liable on mortgage bonds and equipment obligations for an amount 
not in excess of $280,000,000, there was an equity ample to pay ail 
gênerai creditors in full, that they were entitled to share in that equity 
before stockholders receive any part of it, and that they should be paid. 
But counsel lose sight of the f act that the two companies had been ad- 
judged insolvent, that they were unable to raise funds to pay their 
current indebtedness and continue in opération, that a foreclosure of 
the mortgages in suit and sales of the properties independently of 
the reorganization plan, was threatened, and that would hâve swept 
away and taken from them the chance and opportunity that they had 
under the plan of realizing something on their claims, and that the 
représentations made to the State Commission were on the belief and 
expectation that the railroads, as reorganized, would continue in op- 
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eration, receiving compensation for the services that they would render 
the public, and thus be enabled to ultimately meet and discharge their 
obligations to them as preferred stockholders. They further lose sight 
of the fact that the oflfer made to them in the plan preferred them over 
common stockholders, and that their relative rights as against the 
stockholders in the old companies were not changed by the plan, ex- 
cept as to 450 shares of the Iron Mountain, which was too small to seri- 
ously aiïect their interests as proposed by the plan. Their complaint 
is that they were not paid in full rather than being ofïered preferred 
stock ; but they did not point out to the court any way in which ready 
money could be raised for that purpose, and we are not advised that 
that could hâve been done. Secondly, they say that market quotations 
at about the time the plan was approved by the court, on bonds given to 
stockholders for the ready money which they voluntarily contributed, 
and on the common stock, as against market quotations on preferred 
stock, show that old stockholders were in a better position and were 
able to receive a greater percentage for their investments than gênerai 
creditors would receive on their claims. The quotations referred to 
were $30 per share for common stock. But no argument is needed to 
demonstrate that if the common shares were intrinsically worth any- 
thing, preferred shares were intrinsically worth par, less a possible 
small discount because of dividends thereon being restricted to five per 
cent. To require others accepting the plan to give assurance that the 
gênerai creditor could couvert at once the securities offered to him into 
money at their face value, is but restating the contention that he should 
be paid now the amount of his claim in full. The acceptance of the 
plan by holders of mortgage bonds in excess of $60,000,000 superior in 
right to the claims of gênerai creditors, and the surrender of those 
bonds for convertible fîve per cent, preferred stock, par for par, is a 
powerful réfutation of the contention that gênerai creditors were not 
fairly and equitably treated. The court gave full and careful considér- 
ation to the reorganization plan and appellants' objections, and in ap- 
proving the former and overruling the latter said : "The gênerai credi- 
.tor has been treated very, very fairly indeed." 

The purpose of the reorganization plan was to préserve the assets 
of the old companies for those who were entitled to share in them, to 
rehabilitate them and to put them on a financial basis that would enable 
the new company to continue the opération of the railroads ; and we 
also think the offer made in the plan to gênerai creditors was ail they 
were equitably entitled to receive. Northern Pacific Ry. Co. v. Bovd, 
228 U. S. 482, 33 Sup. Ct. 554, 57 L. Ed. 931 ; St. L. & S. F. Ry. Co. 
V McElvain (D. C.) 253 Fed. 123 : Guaranty Trust Co. v. Missouri 
Pacific Ry. Co. (D. C.) 238 Fed. 812. 

In making the orders appealed from, approving the plan and agree- 
ment of reorganization and overruling appellants' objections, the trial 
court did not err. 

Afiirmed. 
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CHAMBER OF COMMERCE OF MINNEAPOLIS et al. v. FEDERAL TRADE 
COMMISSION OF THE UNITED STATES et al. 

(Circuit Court of Appeals, Eighth Circuit. Marcli 27, 1922.) 

No. 222. 

1. Courts ©=s>404— Trade-marks and trade-names and unfair compétition <g=380i/2, 

New, vol. SA Key-No. Séries— Circuit Court of Appeals has no jurisdiction to 
issue certiorari to review preliminary orders of Trade Commission. 

A pétition for writ of certiorari to review preliminary ortiers ot the 
Trade Commission denying motions to dismiss the proeeedings before the 
bearing seeks certiorari as an original writ, which the Circuit Court of 
Appeals has no jurisdiction to issue in a case where it is not in aid of 
appellate jurisdiotion acquired or for the protection of appeUate juris- 
diction not yet acquired, but wbich otherwlse mi^t be defeated. and is 
not specifioally authorized by the Fédéral Trade Commission Act (Comp. 
St. S§ 8836a-8836k). 

2. Trade-marks and trade-names and unfair compétition (§=3801/2, New, vol. 8A 

Key-No. Séries — Jurisdiction of CIrcut Court ot Appeals over Trade Com- 
mission is limited to proeeedings specilted. 

The jurisdiction of Circuit Court of Appeals nnder the Trade Commis- 
sion Act (Comp. St. if 8836a-8836k) is llmlted to the enforcement or va- 
cation of the final orders of the commission as stated in section 5 of the 
act, In View of other clauses in that section, and of section 9 glvlng the 
District Court authority to enforce obédience to subpœnas and to issue 
maudamus on the application of the Attorney General at the request of 
the commission. 

8. Trade-marks and trade-names and unfair compétition «gs^SOi/j, New, vol. 8A 
Key-No. Séries— District Court cannot review preliminary orders of Trade 
Commission. 

Though the language of Trade Commission Act, | 9 (Comp. St. § 88361), 
glving the District Court jurisdiction to issue mandamus to compel com- 
pliance wlth the provisions of the act or any order of the commission made 
in pursuance thereof, is very broad, it was intended to refer only to or- 
ders of the nature involved in section 6, par. B (section 8836f), empowering 
the commission to require specified reports and answerg under oath or 
otherwlse, and does not give the District Court jurisdiction over orders 
of the commission denying motions to dismiss proeeedings before the 
bearing. 

4. Trade-marks and trade-names and unfair compétition «=380i/2> New, vol. 8A 

Key-No. Séries— Hearing before Trade Commission does not deny due process 
of law, there being a review before Circuit Court of Appeals. 

Slnce a hearing Is given before the Trade Commission before an order 
is entered, and ultimate review by the Circuit Court of Appeals i* pro- 
vlded, and the commission exercises administrative powers and imposes 
no penalty, nor has power to make more than a flnding «f facts, which 
requires confirmation by the Circuit Court of Appeals before any burden is 
cast on the parties, there is no déniai of due process of law. 

5. Trade-marks and trade-names and unfair compétition ig==>8(H^2) New, vol. 8A 

Key-No. Séries — Review of finding by administrative bedy is cenfined to ex- 
Istenes of subetantial évidence to support. 

The review of findings by an administrative body, such as the Fédéral 
Trade Commission, which has been given authority by Congrese to find 
facts and make orders, Is limited to détermination whether such flndlngs 
and orderg are supported by snbstantial légal évidence, in which case 
they are eeaduaive, and it cannot be presiuned the commission wUl pro- 
ceed arrencouBly and la exeess of Its powers, and tbereby impose upon a 
party u-naecessarily the expense incident to a bearing. 

'■ 't ... ~— * ■ ' ' 

^onFor «tbcr eum Me sam* tapie A KKT-NtTlraEiR In «11 K«r-NUKbCTea Dl(wts t Indexe* 
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Pétition to Review Order of the Fédéral Trade Commission of the 
United States of America. 

Original pétition for writ of certiorari by the Chamber of Commerce 
of Minneapolis and others against the Fédéral Trade Commission of 
the United States and others. Pétition dismissed for want of jurisdic- 
tion. 

David F. Simpson, of Minneapolis, Minn. (William A. Lancaster, 
John Junell, James E. Dorsey, Harold G. Simpson, and Leavitt R. 
Barker, ail of Minneapolis, Minn., on the brief), for petitioners. 

Adrien F. Bùsick and M. Markham Flannery, both of Washington, 
D. C. (W. H. Fuller, of Washington, D. C, on the brief), for respond- 
ents. 

Before SANBORN and LEWIS, Circuit Judges, and VAN VAL- 
KËNBURGH, District Judge. 

VAN VALKENBURGH, District Judge. This is a suit filed orig- 
inally in this court. The pleading is entitled "Pétition for Writ of 
Certiorari to the Fédéral Trade Commission, and for Order Setting 
Aside Order of Fédéral Trade Commission Denying Motions." On or 
about December 7, 1920, the commission filed a complaint against the 
Minneapolis Chamber of Commerce, its officers and board of directors, 
the Manager Publishing Company, John H. Adams, and John F. Flem- 
ming, who are the petitioners herein, alleging that the commission had 
reason to believe, from a preliminary investigation made by it, that 
thèse petitioners were using unfair methods of compétition in Inter- 
state commerce, in violation of the provisions of the act creating the 
Fédéral Trade Commission (Comp. St. §§ 8836a-8836k), and defining 
its powers and duties. In due time petitioners made and submitted a 
nuraber of motions which, upon hearing before the commission, were 
denied by interlocutory order duly made and entered. 

The preliminary motions referred to contained numerous spécifica- 
tions which, upon analysis, raise the following matters of substance: 
(1) The commission is without jurisdiction both of parties and of 
subject-matter. (2) The complaint states no cause of action. (3) 
The commission is biased and prejudiced against the petitioners. (4) 
The complaint is indefinite and uncertain in certain paragraphs. (5) 
The Fédéral Trade Commission Act is unconstitutional. Accordingly 
petitioners prayed that no issue of fact be joined or évidence received 
as to the allégations contained in certain paragraphs of the complaint 
and that the entire proceeding be dismissed. As an incident to this 
review they seek the issuance of a writ of certiorari requiring respond- 
ents to certify to this court, for review and détermination, the prelim- 
inary order of which they complain. 

[1] In our judgment certiorari, as such, will not lie, because this 
court has no power to issue the writ as original process, and because, 
further, we hâve not hère presented a case where the writ is desired, 
as in the nature of an auxiliary process in aid of jurisdiction acquired; 
nor is it necessary for the protection of appellate jurisdiction before 
such jurisdiction is actually obtained, which otherwise might be de- 
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fèated, nor to make the jurisdiction effectuai, nor because of the abr 
sence of any other remedy. The'wfit, as askçd, partakes largely of 
the nature of a writ of prohibition, but suth is not justified by the cir- 
cumstances in this case under any power conferred by statute upon 
Circuit Courts of Appeals. , 

What is really sought by petitioners is that this court should hait 
inquiry at the threshold, exercising, in efïect, the powers of a court 
of original jurisdiction, in which a cause is pending, to rule in limine 
upon the propriety of the action and whether it should proceed fur- 
ther. The procédure invoked is similar, in effect, to that prevailing in 
a court of original jurisdiction, which has control of the successive 
steps of pleading, practice, trial, and final judgment or decree. But 
it must be remeiiibered that this court has no original jurisdiction of 
this nature. Its functions, under the act before us, are confined to a 
review of certain acts of the Fédéral Trade Commission, which are 
specifically defined by the Congress. This act créâtes powers not other- 
wise conferred upon Circuit Courts of Appeals, and such courts are 
limited strictly to the powers thus specified. It was not intended that 
the Circuit Courts of Appeals should be drawn into original conduct 
of thèse investigations. If this court is to exercise plenary power and 
control in determining at the outset what party shall be dealt with, 
what investigation shall be made, and what recommeudation submitted, 
then it has, in efïect, been constituted an original trial tribunal of con- 
troversies of this nature. This was in no wise contemplated, nor would 
it comport with the legitimate practical functions of a court of this 
nature. 

[2] The act itself clearly spécifies when the jurisdiction of the Cir- 
cuit Courts of Appeals may attach and to what extent that jurisdiction 
may be exercised. The power of the court is limited to the enforce- 
ment of the final orders of the commission to cease and desist, upon the 
application of the commission, and to review of such orders at the re- 
quest of the party against whom such orders are made, and in such 
cases it has power to enforce, aiifirm, modify or set aside as it may 
deem proper. Immediately after thèse powers and duties are set forth 
in section 5 of the act this clause occurs : 

"The jurisdiction of the Circuit Court of Appeals of the United States to 
enforce, set aside, or modify orders of the Commission shall be exclusive." 

Manifestly this refers to the spécifie powers just previously recited, 
and this is made still more apparent by the clause which next foUows, 
wherein it is said : 

"Such proceedings In the Circuit Court of Appeals shall be given precedence 
over other cases pending therein, and shall be in every way expcdited." 

This provision is made still more obvions by subséquent provisions 
of the act, because in them it clearly appears that not ail orders of 
the commission are within the exclusive jurisdiction of the Circuit 
Courts of Appeals. In section 9 the District Court is given authority 
to enforce obédience to subpœnas, and it is f urther provided that : 

"Upon the application of the Attorney General of the United States, at the 
request of the commission, the District Courts of the United States shall hâve 
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jurisdlctlon to Issue wrlts of mandamus commanding any person or eorpora- 
tlon to comply wlth the proTlsions o£ thia act or any order of the commis' 
sion made in pursuance th«reof." 

[3] The final language of this clause is very broad, but we are con- 
vinced that it is intended to refer only to orders of the nature of such 
as are involved in paragraph B of section 6, which empowers the com- 
mission to require, by gênerai and spécifie orders, certain corporations 
to file specified reports and answers under oath or otherwise, We do 
not think this language was intended to give the District Court juris- 
diction over orders such as that now before us. It is our judgment 
that neither the District Court nor this court has power under the act 
to interfère with the investigation and inquiry of the Commission, in- 
volving the taking of testimony and the finding of facts essential to 
the makirig of such an order as shall ultimately be passed upon by the 
Circuit Court of Appeals for enforcement, affirmance, modification, or 
setting aside. 

[4] A hearing is granted before the Commission, and ultimate re- 
view by the Circuit Court of Appeals is provided; therefore there is 
no déniai of due process. The Fédéral Trade Commission exercises 
administrative, not judicial, powers. The act provides no penalties, nor 
has the commission power to make more than a finding of facts, which 
requires confirmation by this court before any burden is cast upon the 
parties subjected to inquiry. 

[5] Full provision for review is made, confined, of course, to the 
limited right of courts to review administrative or législative acts. In 
cases arising under this law, injunctions to hait the taking of testimony 
hâve been uniformly denied. The powers conferred upon this com- 
mission are similar to those conferred upon the Interstate Commerce 
Commission, with the exception that the powers of the latter are more 
pronounced and potential. In ail cases where Congress had lodged in 
administrative officers or boards power to find facts and make orders, 
such findings and orders are conclusive when supported by substantial 
légal évidence. The courts will not consider with nicety the weight of 
such évidence. Illustrations of this principle are to be found in many 
cases arising under the Land Department, the Post Office Department, 
and before the Interstate Commerce Commission. To hait this in- 
vestigation before testimony is taken would be an invasion of the pow- 
ers of the legislafive and executive branches of the govemment. 

The real gist of the complaint hère is that it is claimed, and with 
plausibility, that the chief petitioner is not subject to the jurisdiction 
of the Fédéral Trade Commission; that the commission is proceeding 
erroneously and in excess of its powers; that the taking of the testi- 
mony before a final order can be made will be very expensive ; and that 
a grievous burden is being inflicted upon petitioners, for which an ulti- 
mate setting aside of any order that may be made will not adequately 
compensate them. This is true in some degree of any order of the 
commission which may finally be set aside. The law does not contem- 
plate that commissions of this nature will act arbitrarily nor without 
probable cause. It is, of course, conceivable that they may do so ; but 
such a possibility cannot justify this court in exceeding its statutory 
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powers and authority. To do so would be to deny to the administrative 
and législative branches of the government the powers and authority 
which hâve been conferred upon them, and which hâve been uniformly 
upheld by the courts. It may be désirable that the law should provide 
for a preliminary review of questions of jurisdiction either by the Cir- 
cuit Courts of Appeals or by the District Courts ; but, in the absence 
of such provision, we cannot assume that power. 

The conclusion we hâve reached renders it both inappropriate and 
unnecessary to consider the other questions raised by petitioners. The 
pétition must be dismissed for want of jurisdiction in this court to 
entertain it ; and it is accordingly so ordered. 



FORE ELECTRICAL MFG. CO. et al. v. ST. LOUIS ELECTRICAL 

WORKS et al.* 

(Circuit Court of Appeals, Eighth Circuit. March 25, 1922.) 

No. 5948. 

1. Patents <s=3328— 1,239,249, for improvement In rectlflers of alternating cur- 

rent, not Infringed. 

The Ballman Patent, No. 1,239,249, for an improvement in rectiflers of 
an alternating electric current, held not infringed by the device covered 
by the Wehmeier patent. No. 1,247,759, the proof not showing that the 
means and manner of accomplishlng the resuit are équivalents, or the 
mode of opération the same. 

2. Patents <@=3ll2(3), 312(1)— Presumed valid, and burden on plaintiff to show 

invalidity of defendant's patent claimed to infringe. 

In a suit for infringement of a patent by a device manufactured under 
a subséquent patent, defendant's patent is presumptively valid and non- 
infringing, and the burden is on plaintiffs to overcome the presumption. 

Appeal from the District Court of the United States for the East- 
ern District of Missouri ; Charles B. Faris, Judge. 

Suit by the St. Louis Electrical Works and others against the Fore 
Electrical Manufacturing Company and others. From a decree for 
plaintiffs (267 Fed. 440), défendants appeal. Reversed, with direc- 
tions. 

Rodney Bedell and F. R. Cornwall, both of St. Louis, Mo., for appel- 
ants. 

John H. Bruninga, of St. Louis, Mo., for appellees. 

Before LEWIS, Circuit Judge, and TRIEBER and POLLOCK, 
District Judges. 

LEWIS, Circuit Judge. [1] Each of the parties held a patent for 
improvement in rectifiers of an alternating electric current. Ballman's 
1,239,249 belongs to appellees, plaintiff below, and is an earlier issue 
than Wehmeier's 1,247,759, which is owned by appellants, défendants 
below. Neither was a pioneer. The sélection and storage of a unî- 
directional current from an alternating current, called rectification, 
was old in the electrical art. Ballman's application was first, but Weh- 

^;=»For other CKsee tee «am« toptc tk KBT-NUMBER in ail KaT-Numbered Digests & Indexas 
280 F. — 1 «Rehearlng denled June 21. 1S2». 
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meier's hâd been pending and under considération ty.the examiner in 
the Patent Office for more than a year before Ballman's patent issued. 
The bénéficiai purpose of the structure is the chargi^g of a battery, 
and the like, but the patented improvement in each related only to 
means to be employed in closing and opening the contacts with a vibra- 
tory switch, so that the selected impulse would pass tlirough the bat- 
tery and the contrary impulse would be eut out. Each made and sold 
rectifiers liaving the improvement called for in the respective patents, 
but the appellees claim that the improvements in the two are équiva- 
lents structurally, mechanically, electrically and functionally, that they 
operate in the same way and achieve the same resuit, and the différ- 
ence between the two, if any, is only colorable. On this they sued for 
and obtained a decree for an injunction, on the ground of infringe- 
ment; from which this appeal. 

Points common to both, about which there is no coritroversy, are 
thèse : The means used by both to close the switch on the contacts, 
thus letting the selected impulse of the alternating current through the 
battery, is magnetism; and as this magnetic force is withdrawn or 
sufficiently reduced, the switch opens on its spring and the contacts 
through which the selected impulse passes through the battery are re- 
leased, thus excluding the opposite current impulse. The switch is 
pivoted at one end and car ries an armature intermediate its ends, posi- 
tioned to complète the magnetic circuit, thus raising the switch against 
the tension of its spring and closing the contacts at the open end, as 
desired. Also, the means used by each to close the switch requires 
both a permanent magnet and an electro-magnet. 

There is quite a différence between the patents in the physical rela- 
tion of the electro-magnet to the permanent magnet, and to the switch- 
ing armature. Another physical différence is in the shape of the 
permanent magnat. The différences are thèse — to make up Ballman's 
rectifier, take a magnet of the common horseshoe type, shorten one 
leg, bend the short leg at a right angle directly toward the long leg, 
leaving an air gap or open space betWeen the end of the bent leg and 
the long leg. This is Ballman's permanent magnet. Fasten a soft 
iron core, placed parallel to the long leg, to the bent leg immediately 
under the angle, and around the core an alternating current winding. 
This is Ballman's electro-magnet. To make up Wehmeier's rectifier, 
take a magnet of the common horseshoe type, its legs of equal length 
and unchanged in shape. This is Wehmeier's permanent magnet. 
Place a soft iron core between the legs of the permanent magnet, 
near their ends or pôles, and around the core an alternating current 
winding. This is Wehmeier's electro-magnet. 

We pass now from différences in structure to the question as to 
whether there be différence in opération or function of the two de- 
vices. Thèse accepted facts will be borne in mind. The alternating 
current winding around the soft iron core in each device sets up an 
impulse in the electro-magnet, first in one direction and then in the 
opposite, changing in impulse with thè, alternating current, and if both 
impulses are permitted to pass into the , permanent magnet the latter 
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will cease to function, becausemagnetic flux continues in one direc- 
tion, presumably from pôle to pôle and around the yoke of the magnet, 
thus closing the circuit. Ballman knew the field was narrow. He 
says so in his spécification, and states the problem which he was at- 
tempting to solve thus : 

"Vibrating rectiflers, as now constructed, utilize a magnet of constant polar- 
ity, and provided with an alternating current winding for superimposiug on 
the constant flux an alternating flux which is in step with the current to 
be rectified. There are two gênerai types of thèse rectiflers. In one of thèse 
types the constant flux is set up by a direct current winaiug in circuit with the 
battery to be charged, the magnet core being, in this case, of soft ir^on. This 
construction is, however, open to the ob.iection that, where the battery to be 
charged has not a sufflcient residual charge to efliect the alternating fliix suflR- 
ciently to produce synchronous opération in the proper direction the battery is 
liable to receive current in the wrong direction. In another type, the magnet 
Is a permanent magnet and the constant flux is set up by the permanent 
magnetism. Whlle this construction obviâtes the objection to the battery ex- 
eited magnet construction, the passage of that component of an alternating 
flux which is opposite to the permanent flux, through the entire magnetio 
circuit of the permanent magnet will tend to demagnetize this permanent mag- 
net and, therefore, vary the value of the constant flux and affect the perma- 
nency of the magnet. 

"Some of the objects of this invention therefore ai'e, to construct a rectifier 
System which is permanent and uniform in its action, which is arranged to be 
connected to the direct current load wîthout liability of a reversai of current, 
which has a wide range of f requency, and in which the sparklng is reduced ■ 
to a minimum. 

"Other objécts are, to provide a rectifier which is simple in construction, 
efEective in its opération, and cheap to manufacture." 

With this in mind he attempted to préserve his permanent magnet 
and operate the switch with a small part of the main magnetic flux, 
plus the alternating flux in the electro-magnet. So that the theory of 
his patent, confirmed and fortified by expert testimony, is that the 
main path of the permanent magnetic flux is around the yoke of his 
magnet, down the long leg to and across the air gap to the short leg, 
but that owing to the résistance of the air gap a small part of this 
flux continues down the long leg, through the armature and up the 
electro-magnet. This he denominates a leakage or shunt path of the 
magnetic flux of the permanent magnet. It is not of sufhcient at- 
tractive force to close the switch on the contacts until a flux passing 
in the same direction is set up in the electro-magnet, and thus with 
the alternating impulse of that flux the switch closes and then opens 
on its spring. It thus appears to us that the switch is chiefly operat- 
ed by the electro-magnet. Whereas, the theory of Wehmeier's pat- 
ent, confirmed and fortified by expert testimony, is that there is no 
shunt or leakage path in his device and that the switch is operated 
wholly by the flux of his permanent magnet, that the soft iron core 
between the legs of his magnet, and near their ends, is a bridge or 
path for the flux of the permanent magnet, although he concèdes 
that a part of that flux passes down to the end of the leg, through 
the armature and up the other leg, but claims that when an impulse 
is set up in the electro-magnet in opposition to the flux in the per- 
manent magnet, its résistance on the bridge to the flux of the per- 
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manent magnet causes the permanent magnetic flux to pass down 
the leg and through the armature, thus closing the switch with the 
flux of the permanent magnet, and that the electro-magnetic flux does 
not co-operate in attracting the switching armature, except as it is 
utiUzed to cause the permanent magnetic flux to perform that func- 
tion. On this point Wehmeier's claims call for means (electro-mag- 
net) for diverting the magnetic circuit of the permanent magnet or 
varying the path oî the magnetic field of the permanent magnet rela- 
tive to the vibratory switch. On the subject of équivalents and différ- 
ences that are merely colorable, this court, in James Heekin Co. v. 
Baker, 138 Fed. 63, 70 C. C. A. 559, said: 

"T'IpTitlty of rpsnlf Is. Iiowpvpr, not a sufltieient test of Infringement. There 
must also be substantial identity of the means and manner of its accomplish- 
ment. The appellant's invention belng obviously not a pioneer, but only an 
improvêment npon the prior art, its claims cannot be given a libéral inter- 
prétation ; but there is yet a right to a reasonable range of équivalents, 
measured by the character and estent of the Improvêment, and infringement 
cannot be avoided by mère Colombie modifications of some of its éléments, 
not essentially varying its principle or mode of opération." 

And again, this court held in Sander v. Rose, 121 Fed. 835, 58 C. 

C. A. 171 : 

"When two inventors hâve each adopted the substantial features or éléments 
of an earlier invention making, respectively, but slight changes in or im- 
provements upon the earlier de vice, each will be limited to his own specific- 
form of device; and, if there are différences therein, neither device will be 
held to be an infringement of the other." 

[2] Presumptively, appellants' patent is valid, and does not infringe, 
Boyd V. Tool Co., 158 U. S. 260, 15 Sup. Ct. 837, 39 L. Ed. 973, 
and the burden was on the appellees to overcome that presumption. 
Expert witnesses for the two parties seem equally compétent and well 
informed, — for appellees that the two devices are in every way équiva- 
lents, for appellants that they are not so in any respect. We are not 
convinced that the means and manner of accomplishing the resuit are 
équivalents, nor that the mode of opération of the two does not vary 
in principle, under the proof adduced ; but rather that there is material 
différence, structurally and functionally, in the two devices. 

Reversed with directions to dismiss the suit at appellees' costs. 



MAGNA OIL & REFINING CO. v. WHITE STAR REFINING CO. 

(Circuit Court of Appeals, Third Circuit. March 7, 1922.) 

No. 2749. 

I. Sales <s=>l73 — Under contract, delay in making connections with seller's cil 
wells held not breach, If buyer used best endeavor ta prevent delay. 

Under a contract for the sale of oil, deliverable at the seller's wells 
In approximately equal daily quantifies to a third person's pipe Une, which 
required the purchaser to make ail neeessary arrangements for receiving 
the oil and to use their utmost ende&vor to prevent delay, the purchaser 
was not absolutely bound to hâve pipe llne connections made by the pre- 

@S5Por other cases Bee same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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scrlbed tlme for commenelng delivery, and If It used its utmost endeavor 
to prevent delay in baving the pipe Une connected with the seller's tanks, 
such delay did not constitute a breach, but merely increaeed the dally de- 
liveries during the rest of the contract period. 

2. Sales <@=9 151— Seller held not ready and able to deliver oil. where Its cil was 

mingled wIth that of other persons. 

Under a contract for the sale of oil deliverable at the seller's wells to a 
third person's pipe Une, the seller waa not ready and able to deliver oil, 
where other persons owned parts of the oil in seller's tanks until the pipe 
Une Company or the bujer received authority from such other persons to 
take the oU, and if the buyer was ready, able, and willing to receive the 
oil the contract was broken by the seller. 

3. Sales <s=94l 8(2)— Damages for nondelivery based on market value reasonable 

time after seller's promises to denver overdue Installments. 

If a seller of oil which had failed to make delivery at times prescrlbed 
by the contract promlsed to make deliverles of overdue Installments, and 
the buyer waited for a reasonable time thereafter, it was entitled to hâve 
its damages for the nondelivery of the oil ascertained on the basis of the 
diuerence between the contract priée and market value of like oil on the 
expiration of such reasonable time. 

4. Sales ®=3384(l)— Buyer of oil held not llable for seller's loss of oil by seepage 

from new wells, etc. 

Though a buyer of oil was Informed that if it did not take the oil as re- 
qulred by the contract, the seller would lose oil through seepage, etc., 
buyer heli not liable for oil lost by seepage by reason of an increase m 
the number of wells in the vidnlty, or in the activity of new wells, or 
in the greater activity of old wells on adjoining propertles. 

5. Corporations ^=3514(1)— Averment of corporate existence means légal exist- 

ence. 

An averment In a pleading that a corporation exists under and by virtue 
of the laws of a state oy légal Intendment meang that it legally exists. 

6. Corporations <s=3634— Hâve no existence beyend llmits of state of création. 

A corporation, a l€«al entity or person which exists by force of law, ean 
hâve no existence beyond the limits of the state which créâtes it and 
endows it with faculties and powers, and it la a citizen of that state. 

7. Corporations ^;=3634 — May not migrate, but may carry on business in other 

States. 

A corporation created in one state raay not migrate from state to 
state, but may carry on business and exercise Its charter iwwers in an- 
other state, by complying with the laws of that state. 

8. Corporations «=3634 — Effeet of spécial onaMing act authortzhig forelgn cor- 

poration to do business statod. 

Where the purpose of the Législature in passing a spécial enabllng 
act authorizing a particular foreign coriwrmtton to do business in the 
state Is to make such corporation its own, it thereby créâtes a new cor- 
poration, with a new existence, and, though the two corporations may bave 
the same name and powers, each exists independently by virtue of the 
laws of its own state; but if the purpose is not to créa te, but simply to 
enable, permit, and control, the corporation is not a citizen of the enabllng 
state, but remains a foreign corporation. 

•• Courts <$=>322(3)— Allégation that corporation was created or exists under 
laws of particular state imports that it was bath created and existed. 

Continuance, as well as création, of corporate existence is essential te 
the jurisdiction of a fédéral court on the ground of diverse dtiiensiiip, aaâ 
the proper allégation is that the corporation is a corporation created and 
existlng under the laws of a particular state; but an aU^^tikm tbat it 
was created or that it exists under the laws of a particular state 
imports that it was created and is existlng under such laws. 

, 4hs>For other eaiM uc lun» toole & KKT-NTTMBER in ail Key-NnmlMrail DtKcsta k IndezM 
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10. Courts ©=»322(2)— SiifRcient that requisite citizenship or facts constituting 
citizenship are alleged anywhere in the record. 

Where jurlsdietion dépends on diverse citizenship, the whole record may 
be looked to for the purpose of eurlng a détective avennent of citizenship, 
and if requisite citizenship is anywhere expressly alleged, or if facts are 
stated which in légal intendment constitute sueh averment, it is sufficient. 

11. Courts (@:=}322 (3)— Admission of corporate existence as alleged held admis- 
sion that corporations were citizens created and existing under laws of states 
named. 

Where the déclaration alleged that plaintlfE was a corporation existing 
under the laws of Michigan, and défendant a corporation existing under 
the laws of Delaware, an admission at the trial of the corporate existence 
of the parties as alleged and their citizenship was an admission that they 
were corporations and were citizens created and existing under the laws 
of the states mentioned. 

12. Appeal and error (©=3273(5)— Exception to the charge, without pointing out 
matters obbjected to, held insufflcient. 

An "exception to the charge" is a gênerai exception, contrary to rule 10 
of the Circuit Court of Appeals for the Thlrd Circuit (224 Fed. vil, 137 
O. C. A. vil), which pro vides that the party excepting shall state dis- 
tinctly and separately the several matters in the charge to which he ex- 
cepts, and that only suèh matters shall be included in the Mil of excep- 
tions. 

13. Sales <s=342l— In buyer's action for seller's breach, charge held full and cor- 

rect. 

In a buyer's action for breach of a contract for the sale of oil to be de- 
livered at the seller's wells to a third person's pipe Une, in which the 
seller charged the buyer with breaking the contract and filed a recoup- 
ment in damages, the charge liMd to clearly analyze the facts, fuUy state 
the issues, and correctly expound the law. 

In Error to the District Court of the United States for the District 
of Delaware ; Hu^h M. Morris, Judge. 

Action by the White Star Refining Company against the Magna Oil 
& Refining Company. Judgment for plaintiff, and défendant brings 
error. Affirmed. 

The charge was as follows, the parts covered by the syllabus being 
the parts assigned as error: 

Gentlemen of the jury: The plaintiff, White Star Refining Company, a 
Micîiigan corporation, seeks by this action to recover from the défendant Mag- 
na Oil & Refining Company, a Delaware corporation, damages for an alleged 
breach of a contract made between the plaintiff and the défendant on the 
22d day of October, 1919, for the sale by the défendant and the purehase by 
the plaintiff of 100,000 barrels of Burkbumett crude oil, under the terms and 
conditions therein mentioned. That contract provides : . 

"That, for and in considération of one dollar (.SI. 00) In hand paid, each to 
the other, receipt of v,'hich is hereby acknowledged the seller hereby agrées to 
sell, and the purchaser hereby agrées to purehase one hundred thousand (100,- 
000) barrels of fresh Burkburnett crude oil for delivery at the seller's wells 
to the gathering Une of the Empire Pipe Line Company, in approxiraately 
equal daily quantities durlng the period of ninety (90) days beginnlng Novem- 
ber 1, 1919, and ending January 28, 1920, the price for said Burkburnett crude 
oil to be one dollar and slxty cents ($1.60) per barrel of forty-two (42) gallons 
each at the seller's w-ells. It being understood that this is a flat price and 
not based upon the fluctuations of the crude oil market. It being further 
understood Ôiat the terms of payment for such crude oil are cash upon prés- 
entation of signed delivery recelpts, and tlme being the essence hereof, the 
seller may at its option, on failure of the purchaser to make prompt payment, 

@=3For other cases see same toptc & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes^ 
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termiiiate tbis contract fortliwith. Eefore this contraot shall bepome binding, 
as security for the prompt payment of ail amounts due the seller from the 
purcliaser, tlie purçhafser will deposit, in escrow, with the First National Bank 
in St. Louis, of St. Ix)uis, Missouri, tlie suiu of sixteeu tbousand ($16,000.00) 
dollars, subject to tlie terms of this contract, and wiU cause written notifica- 
tion by United Statos mail tb be given by the escrow holder to the seller of 
sucb deposit for such pnipose; it being understood that ail current payments 
are to be made by the purchaser without recourse to the escrow fund, leav- 
ing the escrow fund intact for the payment of any delinquency. 

"The purchaser is to make ail necessary arrangements for i-eceiving said 
crude oil during the period mentioned and to use their utmost endeavor to 
prevent delay. The seller agrées to dellver ail oil proinptly, but the seller 
shall not be liable for failur«s to make deliveries where such failures arise 
on aceount of tires, strikes, or any other causes beyond its control, and the 
purchaser agrées to accept sald crude oil promptly and without delay, bût 
wlU not be liable for not accepting sarne when inability to do so is the resuit 
of Ares, strikes, or other cause beyond Its reasonable control." 

The making and exécution of the contract Is admitted, as is also the ful- 
flUment by the plaintiff of the provision therein touching the deposit of $1(!,- 
000 in the First National Bank in St. Louis, Mo. It is also admitted that of 
the 100,000 barrels of oil specified in the contract the plaiutilï dld not receive 
97,972 barrels thereof. Consequently the main question for your détermina- 
tion is whether the faet that the plaintiff did not get the full quantity of oil 
to which it was entitled under the contract was due in whole or in part to its 
failure to observe the ternis and conditions of the contract, or was, on the 
other hand, due to the failure of the défendant to observe in whole or in part 
such terms and conditions. This is the crucial question for your détermina- 
tion. But inasniuch as the contract provides, not only for the delivery and 
acceptance of 100,000 barrels of oil, but nlso for delivery thereof, "at the 
seller's wells to the gathering Une of the Kuipire Pipe I-,ine Company in ap- 
proximately equal daily quantifies during the period of 90 days beginning 
November 1, 1919, and ending January 28, 1920," and further that "the pur- 
chaser is to make ail necessary arrangements for receiving said crude oil 
during the period mentioned, and to use their utmost endeavor to prevent de- 
lay," and as it is conceded by the plaintiff that the gathering lines of the 
Empire Pivje Line Company were not connected with any storage tanks at the 
defendant's wells nntil a few days after November 1, 1919, and that they were 
then connected. not with the tanks on each of the leases of the défendant 
Company, but only with the tanks ou lease No. 2, otherwise designated as the 
Taylor tract, or lot No. 12, in block 98, and as no further pipe line connec- 
tions were made until on or about the 2d day of December when connections 
were made with the woodeii t«nks on lease No. 1, otherwise known as the 
Lanier tract, and as no oil was leceived by the pipe line compauy from the 
défendant for many days after the original pipe line connections had been 
made, the problem, Who broke the contract? becomes and is, even without 
référence to contentions of the parties not supported by admitted facts, a 
complex one, the solution of which dépends in large measure upon the déter- 
mination of sulxirdinate problems of both law and fact. 

[1] Let us flrst consider the effect of the nonconnection of the pipe line 
with the tanks of the défendant company until souie days after the Ist day 
of November. The plaintiff asserts that the only effect thereof was to In- 
crease the amount of the daily deliveries of oil during the unexpired portion 
of the contract period, and bases its assertion upon that clause of the con- 
tract which provides that the "purchaser is to make ail necessary arrange- 
ments for receiving said crude oil during the period mentioned, and to use 
their utmost endeavor to prevent delay," and upon its contention that tbe 
évidence discloses that it, the plaintiff, did use its utmost endeavors to prevent 
delay in the installation and connection of the pipe lines, and that such de- 
lay "as did occur was beyond Its reasonable control. The défendant, on the 
ptiier hand, contends that each day's delay after November 1 in making 
the pipe line connection with the tanks of the défendant had the effect of 
striking a day's installment of oil out of the contract and flnally discharglng 
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the défendant from îts obligation to that extent. Thèse contentions make It 
neeessary that the meanlng ot the clause of the contract relied upon by the 
plaintiff in thls partleular be stated to you for your guldance. 

While It is true that the contract provides that the plalntltt should make ail 
neeessary arrangements for reeelving the oU durlng the contract period, yet 
as it also provided that the plaintiff was to use Its utmost endeavor to pre- 
vent delay, and as It further deslgnated the particular pipe Une to be con- 
nected and to which dellvery of the oil was to be made, namely, the gathering 
Une of the Empire Pipe Une Company, and as the Empire Pipe Llne Company 
Is an Independent company, not owned or controUed by elther of the parties 
to the contract, the plaintiff was not bound absolutely and at ail events to 
hâve the connections made on the Ist day of November, but was obligated 
merely to use Its utmost endeavor to prevent delay in the maklng of the pipe 
Une connections. Any other construction would deprlve the words of the 
contract "to use their utmost endeavor to prevent delay" of any meeting, a 
construction to be avoided. Consequently, If you flnd from the évidence that 
the plaintiff did use Its utmost endeavor to prevent delay in having the Em- 
pire Pipe Line Company connect Its Unes wlth the tanks at the defendant's 
wells, you must flnd that the delay in maklng the pipe line connection dld not 
constitute a breach of the contract by the plaintiff. 

In such event the only effect of such delay was to Increase the dally quan- 
titles of oll dellverable under the contract during the period of the contract 
remalning after the making of such connections. But, if you should flnd from 
the évidence that the plaintiff did not use its utmost endeavor to prevent de- 
lay in thls respect, then you must flnd that there was a breach — a partial 
breach — by the plaintiff of the contract on each of the days of the contract 
period that elapsed before the flrst pipe llne connection was made. The effect 
of such breach or breaches on the part of the plaintiff, if any there were, was 
to discharge the défendant from its obligation under the contract to make 
dellvery of the oU that would hâve been dellverable during the period In ques- 
tion had the pipe Unes been connected on the Ist day of November. 

The remalning question touchlng the installation of the gathering Unes of 
the pipe line company is whether adéquate or sufflcient connections were 
made wlth the defendant's tanks at its wells. The contract Is silent as to the 
number of leases or the number of tanks wlth which the gathering Unes of 
the Empire Llne Company should be connected. Consequently, it was not 
Incumbent upon the plaintiff to hâve a connection made wlth each tank on 
each of defendant's leases ; but It was incumbent upon the plaintiff to hâve 
connections made only wlth such number of tanks upon any one or more of 
defendant's leases as would enable the défendant to dellver through its tanks 
to those Unes, in the usual course of business and without unreasonable In- 
convenience to it, oll in the quantity and manner called for by the contract. 
Hence, If you flnd that the défendant could hâve made dellvery of the contract 
quantity of oil through the tanks with which connections were In fact made, 
and could hâve made such delivery in the usual course of business without un- 
reasonable Inconvenience to it, you must also flnd that the connections made 
were proper and adéquate under the contract, and that the plaintiff was with- 
out fault In thls particular. 

[2] It is conceded that, although the pipe Unes were connected wlth the 
tanks of the défendant on the Taylor tract on or about the 6th, 7th, or 8th 
day of November no oil was run until on or about the 23d day of November. 
The plaintiff contends that it was ready, able, and willing during aU of this 
period to receive the oil, and that its failure to recelve the oll during this 
period was due solely to the fault of the défendant; that the fault of the 
défendant consisted in Its failure to put Itself in a position to deliver the 
oil, in that the oil in its tanks was to the knowledge of the plaintiff the com- 
mingled oil of the défendant and of the defendant's lessors; and that the 
pipe line company and the plaintiff were not justlfled in recelvlng such com- 
mingled oil without the consent in writlng of those persons other than the 
défendant having a légal Interest in such oil. If you flnd from the évidence 
that persons other than the défendant were the owners of a part of the 
oil in the tanks of the défendant, and that the oll of the défendant and of 
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8uch other peraons was commlngled, then you must find that the défendant 
was not ready and able to dellver oil under the contraet until the pipe Une 
Company or the plalntlff received authorlty from such other persons to take 
such oil. If you so flnd, and if you also flnd that the plaintiff was durlng that 
period ready, able, and willing to receive the oil, then you must find that 
during each of the days that the défendant was not so ready and able to 
dellver the oil there was a breach of the contraet on the part of the défendant. 

Af ter you shall hâve disposed of the issues of f act hereinbefore pointed out, 
touching the period from the Ist day of November to the date upon which the 
flrst pipe line connections were made, namely, on or about November 6th, 7tli 
or 8th, and shall hâve disposed of the issues of fact touching the period be- 
glnning on the latter day and ending on the day on which the substitute for 
the divisiOB order was delivered to the plaintiff, or to the pipe line company, 
you will then consider the issues of fact now to be pointed out touching the 
rematnlng period of the contraet. Concededly during this period the contraet 
was broken, The plaintiff contends that it was then broken only by the de- 
fendant, while the défendant, on the other hand, contends that it was broken 
only by the plaintiff. Who broke the contraet Is a question that must be de- 
termined by you. As the contraet hère involved calls for delivery of the oil, 
not in one lot and at one time, but by daily installraents, the question — by 
whom was the contraet broken — must be determined by you as to each in- 
stallment, for, though the contraet Is an entire contraet for the whole quan- 
tlty of oil, yet it is divisible in performance.i 

When one party agrées to dellver an article at a certain time and place 
and another agrées then and there to receive it. In an action by the purchaser 
against the seller for the nonperformanee of the contraet, where, as in this 
case, the question of payment is not involved, it is sufficient for the purchaser 
to allège and prove that he was ready and willing, at the time and place apj 
iwinted, to receive the article. In such cases the buyer's duty is to be présent 
or hâve some one présent at the time and place appoint(>d, ready, and willing 
there to perform the contraet on his part, i. e., to receive the article purchased ; 
and, if the seller does nothing, the purchaser's right of action is thereupon 
complète. On the other hand, if the seller bas the article ready for delivery 
at the time and place appointed, the buyer must show that he, or his représen- 
tative, was there ready and able to receive it, before he can maintain an ac- 
tion for the nondelivery. But, if either party would enforee this contraet 
against the other, he must do more than show the default of such other ; he 
must show a performance or a roadiness and willingness to perform on his 
part at the time and place appointed. 2 

The défendant contends that on or about the 8th, 9th, or lOth of December 
It elected to terminate the contraet and so notified the plaintiff. If you flnd 
from the évidence in this case, when considered in the light of the prineiples of 
law governing this mattpr, now to be stated, that the défendant was entitled 
to terminate the contraet, elected so to do, and notified the plaintiff of such 
élection, the effect of such action on the part of the défendant was to dis- 
charge it from any obligation to make further deliveries of oil under the con- 
traet. But, before you may flnd that the défendant effectively terminated the 
contraet, you must find that prior to the date of the alleged termination 
on the part of the défendant, the plaintiff had broken the contraet as to one 
or more installments of oil, that such breach or breaches on the part of the 
plaintiff had not been waived by the défendant, that the défendant elected 
to terminate the contraet. and that it notified the plaintiff of such élection. 
You need no further instructions upon prineiples of law to enable you to 
détermine whether before the 8th, 9th or lOth of December the plaintiff had 
broken the contraet. If you flnd that the plaintiff had not theretofore broken 
the contraet, then you must flnd that there was no effective termination of 
the contraet on the part of the défendant ; but if, on the other hand, you 
flnd that the plaintiff had broken the contraet before the time at which the 

1 Ben.iamin on Sales, p. 816. 

2Nels v. Yocum (C. C.) 16 Fed. 168; Greenwood v. Watson, ITl Fed. 619, 
96 C. C. A. 421. 
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défendant elected to terminate, if it did so elect, you must then conslder 
whether the défendant had waived such breach or breaches of the plaintiff. 

Walver is the intentlonal relinqulshment of a known right. It niay be 
found in the conduct as well as in the words of the party not In default. If 
you find that the plaintiff broke the eontract, and that after such breaches 
were known to the défendant the défendant promised the plaintiff to mako 
further deliveries of oil under the eontract, or the défendant thereafter made 
subséquent unconditional deliveries of oil under the eontract, and that the 
plaintiff did not after such promises or delivery of oil by the défendant, and 
before the date of the alleged termlnation of the eontract commit a further 
breach or breaches of the eontract, you must ûnd that the breach or breaches- 
on the part of the plaintiff were waived by the défendant, and that the de- 
fendant was without right to terminate the eontract. If, on the other hand, 
you do not so flnd you must then find as a f act whether the défendant 
elected to rescind, and whether it gave notice to the défendant of its élection. 
A mère threat to terminate or to abandon a eontract is, of course, not a ter- 
mlnation. Notice of an élection to rescind, if givon to Mr. Oerteis, would be 
suffieient, without regard to whether either Mr. Gerteis or the défendant then 
or subsequently repeated such notice to any officer or director of the défend- 
ant Company. 

After you shall hâve dlsposed of the question as to the termination of the 
eontract by the défendant you should then Inquire whether the eontract was 
broken by the défendant as claimed by the plaintiff. If you find that the 
eontract was terminated by the défendant in conformity with the légal princi- 
ples above stated, the period of the présent inquiry will be restricted to the 
period beginning with the day the pi])e Hues were counected wlth the Taylor 
tract and ending on the day upoii wliich such termination was made by the 
défendant. If, on tlie other hand, you flnd that there was not an effective 
termination of the eontract by the défendant, the présent inquiry will be 
directed to the entire eontract period after tho date of the connection of the 
pipe Unes with the Taylor lease. You must conslder the question of defend- 
ant's breach as to each day du ring the period of tho tlme covered by your in- 
quiry. The principles of law by which you are to be guided in so dolng hâve 
been hereinbefore stated. If you find that the défendant was not ready, able, 
and wilUng to deliver an installment or installments of oil to the plaintiff 
upon any day or days upon which the plaintiff was ready, able, and willing 
to receive the same, you nmst then flnd that upon each of such days the 
défendant commltted a breach of the eontract. If you do so flnd, the défend- 
ant would be liablG in damages to the plaintiff therefor. 

[3] The measure of damages to which the plaintiff would be entltled under 
such circumstances would, if the market value of the oil exceeded the con- 
ti-act price, and except for the matter hereinafter to be stated, be the sum of 
the différences hetweeii the eontract price and the market value on the day or 
days upon which the breach or breadies by the défendant occurred;3 but if, 
upon any such day or days, the nuirket value did not exceed the eontract price 
the damages to which the plaintiff would be entltled for such day or days 
would be nominal damages only. The plaintiff contends, and bas offered évi- 
dence in support of its contention, that the défendant was frora time to time 
until some tlme in the month of December charged by the plaintiff with fail- 
ure to make delivery of installments of oil at the times appolnted therefor 
by the eontract, and that the défendant at such times promised the plaintiff 
to make delivery of the oil. If you flnd that such promise or promises were 
made by the défendant, and applied to installments of oil in arrear at the 
tlme of such promise or promises, and that the plaintiff walted for a renson- 
able time. after the last of such promises for the défendant to make delivery 
pf the oil .so promised, the plaintiff is entltled to liave its damages for the 
noiulelivery of the oil .so promised ascertained \ipon the basis of the différence 
betvveen the eontract price and the market value of like oil on the expiration 

3 Roper V. John.son, Jj. R. S C. V. 167; Brown v. MuUer, L. R. 8 Ex 319- 
24 A. & E. (2d Ed.) p. 1152. 
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of a reasonable time from tlie time of the last promise.* AVhat Is a reason- 
able time must be deteruimed by you after taking Into considération ail the 
faets and circumstances of thls case. . 

Market value means the fair value as between one who desires but is not 
tompelled to purchase, and one who is willing but is not eompelled to sell, 
not what could be obtained for llke cil under peculiar circumstances, when a 
priée greater than its fair value could be obtained, nor a spéculative value, 
nor a value obtained from the necessity of the seller to sell or the purchaser 
to buy, but its value at a sale which a prudent ovvner would make if he had 
the power of élection as to time and ternis, s In determining market value 
you are not restricted to the évidence of actual sales, but you are at liberty to 
conslder in this connection accredited price current Usts and market reports, 
if any, published in trade journals which hâve been admltted in évidence, if 
you believe from the évidence such trade journals to be trust worthy.« The 
market price must be determinéd as of the place of dellvery provided the 
goods hâve a market price at such place.? If there Is no market price at the 
place of dellvery the priée at the nearest available market, where the same 
or like goods could be procured should be taken.s In the latter instance the 
différence in cost of transportatlon should be adjusted. In the event that 
you flnd no direct évidence as to the market value on a day or days upon 
which such value Is to be ascertained by you, the price at which a sale of 
like oll was made within a reasonable time of the day or days upon which 
the market priée is to be ascertained may be considered by you as some évi- 
dence of the market price on such day or days. Whether or not the plaintiff 
is entitled by way of addltlonal damages to interest at the légal rate on the 
amount o£ damages. If any, found by you to be due the plaintiff, is for your 
détermination, after taking into considération ail the circumstances of the 
case. 

[4] After you shall hâve determinéd the aggregate of the damages, if any, 
to which the plaintiff is entitled under the évidence and the instructions al- 
ready given you, you wlll next conslder whether those damages should be re- 
duced by reason of the matters offered in évidence under the defendant's no- 
tice of recoupment. By its notice of recoupment the défendant allèges that at 
the time of the exécution of the contract in question the plaintiff wàs in- 
formed that the défendant made the contract for the purjiose of marketing 
the flush production of oïl from its wells, that is, the oll fiowing from the 
wells while impelled by pressure of natural gas or other natural farces; that 
the plaintiff was then Informed that if it did not take from the défendant the 
oll referred to in the contract as thereby required the défendant would be 
damaged by Inability to mine, produce, and dispose of the flush production 
«il, whereby said oll and the value thereof would be entirely lost to the de- 
fendant; that by reason of the fallure of the plaintiff to aecept and reeelve 
the oll covered by the contract the defendant's wells were Injured, and the 
défendant lost, by inability to market said oil and by seepage from defendant's 
wells into wells of adjoining owners, a large quantity of oil. 

If you flnd that the plaintiff did not break the contract, or that the con- 
tract was broken only by the plaintiff, or if you flnd that the défendant did 
not give to the plaintiff the notice that it allèges in the recflupment that it 
gave, then the notice of recoupment is of no value in this case, and may be 
wholly disregarded by you; but, if you flnd that the contract wqs broken by 
both the plaintiff and the défendant, then you will détermine whether as a 
resuit of such breach or breaches on the part of the plaintiff the defendant's 
wells were injured, and, If so, to what extent, and whether the défendant lost 

* Hickman v. Uaynes, L. R. 10 C. P. 607 ; Ogle v. Lord Vane, L. R. 2 Q. 
B. 275. in error 2 Q. B. 272 ; In re IJansmalet Tin Plate Co., L. R. 10 Eq. 
15ô ; Tyres v. Rosedale Iroii Co., U R. 8 Ex. 305. 

« Madisonvllle, II. & E. R. Co. v. Ross, 1.3 U R. 2 N. S. 430. 

8 Virginia v. West A'irginia, 238 U. S. 202. 212, 35 Sup. Ct. 795, 59 L. Ed. 
1272. 

7 35 Cye. 638. 

« Grand Tower Min., etc., Co. v. Phillips, 23 Wall. 471, 23 L. Ed. 71, 
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any oll by inabillty to market such oil and by seepage from defendant's wells 
Into wells of adjoining owners. If you so flnd, you must ascertain the amount 
of oil the défendant lost In this manner solely by reason of plaintiff's breach. 
In ascertaining the amount of oll so lost by the défendant, If any, you may 
not charge the plaintllï wlth losses to the défendant of oll by seepage or 
otherwise, which the défendant may hâve sustalned by reason of the lu- 
crease In the number of wells in the northwest extension of the Burkburnett 
district, or in the activity of the new wells, or in the greater actlvity of the 
wells on the adjolning properties at the tlme of the exécution of the contraot, 
if there was any increased actlvity In such wells. 

Nor may you charge the plaintiff with losses of oil, if any, sustained by the 
défendant by reason of the cessation of the flush production of oil iu the 
Burkburnett district, if the breach or breaches of the plaintifC had no appré- 
ciable effect in bringlng about such cessation. If, after taking into considéra- 
tion the foregoing matters and the other évidence in the case, you flnd that, 
due solely to the default of plaintiff, the wells of the défendant were injured. 
or the défendant lost certain oil from the so-called subterraneau réservoir, by 
drainage from Its lands to wells of adjoining lands, which, but for the default, 
it would itself hâve mined and saved, the défendant would be entitled to 
hâve the damages of the plaintiff, if any, reduced by you by the amount to 
which the défendant was Injured thereby. The amount of defendant's dam- 
ages in such event would be ascertained by multiplying the number of bar- 
rels of oil so lost, by the contraot prlce less the cost of production, If any, 
with interest thereon should you détermine to allow such Interest by way of 
additional damage. If you flnd that the défendant sustained damage as al- 
légea In its notice of recoupment, the resuit obtained by subtractlng the ag- 
gregate of the damages so sustained by the défendant l'rom the aggregate of 
the damages so sustained by the plaintiff should be the amount of your ver- 
dict for the plaintiff, in the event that the damages sustained by the plaintiff 
exceed the damages sustained by the défendant ; but should you flnd from the 
évidence that no breaches of the contract were made by the défendant, or it 
you find that the damages sustained by the défendant equal or exceed those 
sustalned by the plaintiff, your verdict should be for the défendant.» If, on 
the other hand, you find that the contract was broken in whole or In part by 
the défendant, and not broken in whole or in part by the plaintiff, your ver- 
dict should be for the plaintiff, and for the fuU amount at which you may 
ascertain its damages under the évidence and the principles of law heretofore 
iStated to you. 

You hâve heard the testimony. It is fresh in your recollection, and I shall 
not comment upon or summarize it. ïhe burden of proving the allégations 
and matters essentlal to sustaln plaintiff's clalm to damages as to any install- 
ment or installments of oil rests upon the plaintiff, while the burden of prov- 
ing the matters essential to sustain defendant's claim to damages by way of 
recoupment as set up in its notice of recoupment rests upon the défendant. 

You are the sole Judges of the facts, and of the weight and value of the 
testimony of the witnesses, aand where there is conflict In the évidence you 
are flrst to reconcile that conflict, if you can. If you cannot, you are to give 
crédit to those witnesses whom, from ail the circumstances^the appearanee 
of the witnesses, their apparent fairness, their manner on the stand, their 
abillty to testify, and their knowledge of the things to which they testlfy — 
you deem most worthy of crédit, and reject that part of the testimony which 
you deem to be not worthy of crédit. 

Your verdict should be based upon the prépondérance or greater weight 
of the évidence, and not necessarily upon the greater number of witnesses. 

The court bas been requested to give you instructions on a number of 
points of law in the language employed by counsel. The charge of the court 
embraces in substance ail of the propositions suggested by counsel, in so far 
as those propositions are, in my opinion, properly applicable to the case. 

» 24 B. O. L. 8S4 ; 25 A. & E. (2d IM.) 561. 
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Louis Marshall, of New York City, and Caleb S. L,ayton, of Wil- 
mington, Del., for plaintiff in error. 

Rowland M. Connor, of 'Détroit, Mich., and William S. Hilles, of 
Wilmington, Del., for défendant in error. 

Before WOOLLEY and DAVIS, Circuit Judges, and ORR, Dis- 
trict Judge. 

DAVIS, Circuit Judge. The plaintiff below, a Michigan corpora- 
tion, brought suit against the défendant below, a Delaware corporation, 
to recover damages for breach of a contract dated October 22, 1919, 
wherein défendant agreed to sell and plaintiff to purchase 100,000 bar- 
rels of crude oil in approximately equal daily quantities during the 
period of 90 days beginning November 1, 1919, and ending January 28, 
1920, at $1.60 per barrel, "time being the essence" of the contract. The 
plaintiff was to make ail necessary arrangements to receive the oil at 
the wells of the seller during the period, and "to use their utmost en- 
deavor to prevent delay." The défendant agreed "to deliver ail oil 
promptly," and the plaintiff to accept it promptly and without delay, 
but was not to be "liable for not accepting same when inability to do so 
is the resuit of fires, strikes, or other causes beyond its reasonable con- 
trol." 

The oil was to be delivered at the defendant's wells to the Empire 
Pipe Line Company, an independent common carrier, which had to 
lay its pipes a distance of about two miles, and connect them with the 
wells of the défendant company. The plaintiff made arrangements 
with the Pipe L,ine Company on October 22, 1919, the same day the 
agreement was executed, to lay the pipes and make connections with 
the wells of the défendant company. The Pipe L,ine Company, how- 
ever, did not connect its pipes with the wells until on or about Novem- 
ber 7 or 8, 1919, although urged to do so. 

In November, 1919, défendant delivered 803.84 and in December 
1,223.92 barrels, making a total of 2,027.76 barrels. On or about Jan- 
uary 31, 1920, défendant definitely and orally informed plaintiff that it 
would not make "any further deliveries on the contract." From the 
time the pipe connections were made until January 31st, the plaintiff al- 
lèges it constantly urged the défendant to make deliveries in accordance 
with the terms of the contract, and suggests as a reason for its fail- 
ure and refusai to do so that oil advanced in price almost daily from 
about the contract price, of $1 .60, to $3 per barrel on January 6, 1920, 
and continued to advance until on February 27, 1920, it was $3.25, and 
in March following $3.50, per barrel. On the other hand, the défend- 
ant allèges that it was ready and willing to deliver, but the plaintiff 
could or would not receive, though urged to do so, and so on or about 
December 6, 1919, it repudiated the contract, but did as a mère matter 
of accommodation deliver 803.40 barrels afterward. It contends that 
it was anxious to deliver, because it was daily losing oil through seep- 
age from its lands into adjoining lands, from which oil was being ab- 
stracted. It theref ore filed a recoupment in damages against the plain- 
tiflF. 
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The défendant seems to' rely mainly on its contention that the al- 
légations in the déclaration as to diverse citizenship o£ the corporations 
were jnsufficient to confer jurisdiction on a fédéral court. This point 
was stressed in the brief, and, notwithstanding that it was not raised 
below, it will be fully considered hère, because it is a jurisdictional 
question. The plaintiff alleged in the' introductory pàragraph of the 
déclaration that it was "a corporation existing under the laws of the 
State of Michigan," and the défendant was "a corporation existing un- 
der the laws of the state of Delaware." It further appears in each of 
the three counts that the plaintiff is "a corporation existing under and 
by virtue of the laws of the state of Michigan," and the défendant is 
"a. corporation existing under and by virtue of the laws of the state of 
Delaware." 

[5-7] Thèse allégations are insufficient, défendant says, because "a 
corporation may exist under the laws of several states" at the same 
time. The averment in a formai pleading that a corporation exists un- 
der and by virtue of the laws of a state, by légal intendment, means 
that it legally exists. A corporation, the légal entity or person which 
exists by force of law, can hâve no existence beyond the liniits of the 
state which créâtes it and endues it with faculties and powers. Ohio 
& Mississippi Railroad Co. v. Wheeler, 66 U. S. (1 Black) 286, 17 L. 
Ed. 130. It is a citizen of the state under whose laws it was created; 
and is deemed a person, but may do only what is àuthorized by its char- 
ter, while natural persons may do whatever is not forbidden by law. 
Railroad Co. v. Harris, 79 U. S. (12 Wall.) 65, 81, 20 h. Ed. 354: A 
corporation created in one state may not migrate from state to state, 
liut may carry on business and exercise its charter powers in another 
state hy complying with the laws of that state, without becoming a 
citizen thereof . 

[8] Authority of a corporation to carry on business in another state 
is most frequently given by gênerai statutes applicable alike to ail for- 
eign corporations, but sometimes a spécial enabling statute is passed 
for a particular corporation. This statute may confer practically the 
same powers upon a foreign corporation as it possesses in; its home 
state. If the purpose of the Législature in passing the statut^ for a 
particular corporation is to make the corporation of another state its 
own, it thereby créâtes a new corporation with a new, existence. Each 
corporation, it may be, with the same name and powers in each state, 
exists independently under and by virtue of the laws of its own state. 
This results in two separate, légal entities, alike in name and powers, 
but each existing under the laws of its own state quoad hoc any property 
within its territorial jurisdiction. If the purpose is not to créa te, but 
simply to enable, permit, and control, the corporation is not a citizen 
■of the enabling state, but remains a foreign corporation. Ohip & 
Mississippi Railroad Co. v. Wheeler, supra; Railroad Co. v. Alabama, 
107 U. S. 581, 584, 2 Sup. Ct. 432, 27 L. Ed. 518. 

[9| The création of a corporation is the beginning of its existence, 
but for the purpose of jurisdiction in a fédéral court on the ground of 
diverse citizenship, the beginning of existence is not enough. Contin- 
uance is necessary. The full allégation, in pleading the citizenship of 
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a corporation, is that it is a corporation created and existing under the 
laws of the state in question. This is illustrated in the case of the Sun 
Printing & Pubhshing Association v. Edwards, 194 U. S. 377, 24 
Sup. Ct. 696, 48 L. Ed. 1027. It was alleged in the déclaration that 
the association was a corporation "duly organized and existing under 
the laws of New York." The averment, however, is often made and 
held sufficient that the corporation was simply "created" — a past act 
■ — under the laws of the state, but the presumption and légal intendment 
are that the corporation was not only created, but continues to exist, 
under the laws of the state. Likewise the statement that a corpora- 
tion "exists" under and by virtue of the laws of a state intends to im- 
port the fact that it not only exists, but also began its existence — was 
created — under and by virtue of the laws of that state, and so, in légal 
intendment, "created by, organized under, or existing under" the laws 
of a state are équivalent phrases. Mathieson Alkali Works v. Mathie- 
son, 150 Fed. 241, 80 C. C. A. 129. "If the déclaration sets forth facts 
f rom which the citizenship of the parties may be presumed or legally 
inferred, it is sufficient." Marshall v. Baltimore & Ohio Railroad Co., 
57 U. S. (16 How.) 314, 14 L. Ed. 953. 

[10] Where jurisdiction in a fédéral court dépends upon diverse 
citizenship, the wHole record may be looked to for the purpose of cur- 
ing a defective averment of citizenship, and if the requisite citizen- 
ship is anywhere expressly alleged, or facts stated which in légal in- 
tendment constitute such averment, it is sufficient. Sun Printing & 
Publishing Association v. Edwards, supra. 

[11] At the beginning of the trial the following admission was 
made: 

"Mr. HlUes : If your honor please, tlie plaintiff nncl défendant, respectively, 
are willing to admit the corporate existence of the parties as alleged in the 
déclaration and their citizenship. 

"The Court: Is it so undorstood, Mr. Laytonî 

"Mr. Layton : Yes, sir." 

This was, in our opinion, an intended admission that the parties 
were corporations and citizens created and existing under the laws of 
the respective states mentioned in the déclaration. The truth of their 
citizenship as such has been nowhere challenged, and if the question of 
the sufificiency of the averment had been raised in the District Court, 
an amendment could and doubtless would hâve heen made. We there- 
fore conclude that on this branch of the case there is nothing to dis- 
turb the judgment of the District Court. 

[12] The other assignments refer to alleged errors in charging the 
jury and in refusing to charge requests. At the close of the charge 
the judge stated that: 

"The charge of the court embraces in substance ail of the propositions sug- 
gested by counsel, In so far as those propositions are, in my opinion, properly 
applicable to the case." 

Counsel for défendant neither noted an exception to the refusai to 
charge requests, nor did he note an exception to any particular part oî 
-the charge, but simply noted an "exception to the charge of the court."^ 
This waè a 'gênerai exception, which is contrary to rule 10 of this court 
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(224 Fed. vii, 137 C. C. A. vii). It provides that the party cxcepting 
shall State distinctly and separately the several matters in the charge to 
which he excepts, and only such matters shall be included in the bill o£ 
exceptions. Expérience has confirmed the wisdom of this rule, and 
assignments of error not based upon such exceptions, this court has 
held, will not be considered. Barnes & Tucker Coal Co. v. Vozar, 227 
Fed. 25, 141 C. C. A. 579; Pennsylvania Railroad Co. v. Repine, 272 
Fed. 898. 

[13] In this case, however, the learned trial judge in a most care- 
fully prepared and comprehensive charge clearly analyzed the facts, 
fully stated the issues, and correctly expounded the law. The verdict 
of the jury settles the facts, and the judgment of the District Court 
is affirmed. 
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(Circuit Court of Appeals, Eighth Circuit February 17, 1922.) 

No. 5582. 

Attorney and client <g=3l55— Fee allowable to attorney from fund recovered for 
corporation by intervening stockholders. 

Wlien, tlirough breaeh of (iuty h.v the offlcers or attomeys of a corpora- 
tion, its rights were imperiled and stockholders were justified in inter- 
vening for their protection, a reasonable fee is properly allowable to their 
attorney from funds recovered for the corporation. 

Appeal from District Court of the United States for the Western 
District of Missouri ; Arba S. Van Valkenburgh, Judge. 

Suit in equity by Edward A. Shedd and others against the Guardian 
Trust Company and others, in which Henry C. Flowér was appointed 
receiver. From an order allowing in part only his claim against the 
Trust Company, Harry S. Mecartney appeals. Modified. 

James A. Reed and J. G. L. Harvey, both of Kansas City, Mo., for 
appellant. 

Justin D. Bowersock and C. W. German, both of Kansas City, Mo., 
for appellees. 

Before HOOK, Circuit Judge, and COTTERAL and JOHNSON, 
District Judges. 

JOHNSON, District Judge. On the 29th day of August, 1916, 
Henry C. Flower viras appointed by the court below receiver of the 
property of the Guardian Trust Company in a suit pending in said 
court in which Edward A. Shedd and others were plaintiiïs and the 
Guardian Trust Company and others were défendants. 

On May 12, 1919, the appellant, an attorney at law, filed in said 
cause a claim against the Guardian Trust Company for the sum of 
$75,000 and interest thereon from the 15th day of April, 1916. He 
claimed this amount as the reasonable value of légal services rendered 
by him and associate counsel in behalf of the Trust Company, In his 
claim he averred, among other things: 

«ss>For otiMr omm m* Mun« tople A KXT-NUUBBR !■ «11 Kcr-NnmlMrad DlfWrta A Inisxta 
•Rahearinc daniwl Aucust IS, 1922. 
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"That his clalm herein asserted is for légal services * * ♦ rendered 
* * * In a certain cause formerly pending in the United States Circuit 
Court of Appeals for the Eighth Circuit, entitled 'Central Improvement Com- 
pany, Appellant, v. Cambria Steel Company, Guardian Trust Company et al., 
Appellees, No. 3489, and Guardian Trust Company, Appellant, v. Cambria 
Steel Company, Kansas City Southern Railway Company et al., Appellees. 
No. 3490, Consolidated Cause.' That such cause involved a review of the 
record in case No. 2468 of this District Court in which latter cause the Cam- 
bria Steel Company was complainant, the receivers of the Kansas City Subur- 
ban Belt Railroad Company— herein called the 'Belt Company' — et al. were 
ancillary complainants, and the Kansas City Southern Railway Company, in- 
tervener, and to whleh the Guardian Trust Company, the Central Improve- 
ment Company, and varions other companies were défendants. 

"That the said services * * * were rendered * * * more particu- 
larly in and about the issues raised upon and occasioned by two différent in- 
tervening pétitions flled in said cause in the said Court of Appeals by and In the 
name of Edward A. and Charles B. Shedd and Robert H. Law, stockholdérs 
of said Guardian Trust Company on behalf of said Trust Company, and hâve 
resulted in a large flnancial beneflt to said Guardian Trust Company and ail 
its stockholdérs. * * * 

"That the said légal services for which compensation is hère asked were 
rendered and turnished by this clalmant and by associate counsel who were 
employed and paid by this claimant. * * • " 

The trial court found that the sum of $15,000 was the reasonable 
value of the services rendered by claimant in behalf of the Trust Com- 
pany and entered judgment in his favor for said sum. Claimant has 
appealed the case to this court and urges that, under the uncontradicted 
évidence in the case, he was entitled to the whole of the sum claimed 

by him. 
' The Consolidated cause above mentioned was argued and taken un- 
der advisement on the 26th day of May, 1911, by the court which will 
be referred to hereafter when necessary for clearness as the Circuit 
Court of Appeals. 

The status of the litigation at the time the cause was submitted ^yill 
be seen from the following statement which we quote from the opin- 
ion subsequently filed in the case and reported in 201 Fed. pp. 816, 
817, 120 C. C. A. 126, 127: 

"On September 6, 1900, the Cambria Company flled a creditor's bill against 
the Belt Company, Trust Company, and other companies, the object and 
purpose of which was to recover certain seeurities belonging to the Belt Com- 
pany, which had been deposited with the Trust Company and security for 
the Belt Company's indebtedness to the Trust Company, claiming in its bill 
that the Belt Company was not in fact indebted to the Trust Company, and 
made an application for the appointment of a receiver, and on that day re- 
ceivers were appointed for the Belt Company upon the joint application of the 
Canibria Company and the Provident Company complainant in the foreclosure 
suit' against the Belt Company. 

"In the suit brought by the Cambria Company Issues were joined, the re- 
ceivers appointed for the Belt Company filed a*cross-bill against the Trust 
Company, denying indebtedness upon the part of the Belt Company to the 
Trust Company, but claiming that the Trust Company vras in fact a debtor of 
the Belt Company. The case was, in November, 1900, referred to Hon. Shan- 
non C. Douglass, as spécial master, to take the testimony, etc. The hearing 
proceeded before the master, and after much testimony had been taken an 
order was made by the court in February, 1905, pursuant to a stipulation of 
parties, admitting the Southern Company as a party and giving it leave to 
file a pétition of intervention, and the Southern Company flled Its pétition 
of intervention on the 27th day of that month, claiming that the varipus 
280 F.— 5 
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securîties held by the Trust Company to securé its Indebtedness against the 
Belt Company were covered by the mortgage which was foret'losed against the 
Belt Company, and sDught to recover siich property by its Ijill of intervention. 

"The hearing before the ' master extended over several years, upwards of 
34,000 pages of testimony was taken, and the master, on the 21st of May, 
1910, filed his repoi-t, which comprises 381 pages of the printed record. The 
évidence has not been brought to thls court ; henee ail questions of f act as 
found by the master are conclusive upon the parties on this apiieal. 

"The master found that the évidence did not support the daim of the Cam- 
bria Company and recommended that its blll be dismissed for want of equity. 
The master found upon the accountiiig that thcre was due from the Belt 
Company to the Trust Company the sum of $639,658.86. 

"The master found fuUy the facts as to the reorganization plan [referred to 
in the precediug pages of the opinion], the aequiring by the Southern Com- 
pany of the stock and bonds of the Gulf Company, Dock Company, and Belt 
Company, the issuing of its new stock and bonds to the holders of the bonds 
and stock of those companies, in exchange for the bonds and stock of the 
respective companies held by them. * * * 

"The master found, as a matter of law, that the Southern Company was 
not liable for the debts of the Belt Company. 

"The Trust Company filed exceptions to the report of the master, among 
olher things to the findlng that the Southern Company was not liable for the 
floating indebtedness of the Belt Company, giving as reasons therefor that 
that was not an issue in the case, and no finding thereon should hâve been 
made by the master. * • * 

"Subsequently, a hearing was had by the court upon the report of the 
master and the exceptions tbereto, the exceptions were overruled, and the re- 
port of the spécial master was in ail things approved and contirmed, and a 
decree entered in accordance with the flnding.s and recommendations of the 
master, from which the Trust Company and the Central Improvement Com- 
pany hâve prosecuted their appeal. * * * 

"The assignments of error relied upon in this court are: (1) That the court 
erred in includlng in said decree the finding that the Southern Company did 
not assume or agrée to pay or become liable for the indebtedness owing by the 
Belt Company to the Trust Company," etc. 

The. case was submitted in behalf of the appellant Guardian Trust 
Company upon the assignaient of error above quoted. 

On the lêth day of June foUowing, claimant throiigh associate coun- 
sel presented to the Circuit Court of Appeals the 'first of the two in- 
tervening pétitions above mentioned and asked leave to file the same. 
In the pétition the attention of the court was called to the finding in 
the decree of the lower court that the Southern Company was not Hable 
for the debts of the Belt Company, and the suggestion was made that 
this finding was not supported by the facts found by the master appear- 
ing in the record. It was also called to the attention of the court that 
in the briefs filed hy the Trust Company the only question argued was 
the right of the lower court to make a finding in respect to the liabiHty 
of the Southern Company for the indebtedness of the Belt Company to 
the Trust Company, and the suggestion was made, if the court should 
hold that the lower court had the right to make a finding in respect to 
the liabiHty of the Southern Company for this indebtedness of the Belt 
Company, it would foUow, if the merits bf the ruling of the trial court 
were not gone into, the Trust Company would lose its right to a decree 
against the SoutTfiern Company for the amount due from the Belt Com- 
pany. 

On the rettim day counsel for the, Trust Company joined hands with 
c&ùnsel for the Southern Company in opposing the application of the 
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stockholders to intervene and présent the issue raised by them in their 
pétition. Amortg other things, he said : 

"The law covering that application is in our judgment qulte fuUy and abîy 
présentée! by tlie counsel opposed to us. We are, counseï on both sldes of 
this case, of the opinion that the petitioii bf thèse stockholders should not be 
grante<l. Both sides are desii'ous of the speedy détermination of the case; 
both sides are désirons of the judgment pf the court on the issue of the case. 

"We believe, for the reasons already stated, that the application is not 
proper. It cornes untimely and fi-pm persons not entitled to be heard by this 
court. * « * We désire to say turf lier in respect to our personal conduct 
in this litigation, that not only did we prépare the caSe, but as to pollcy to be 
adopted and the manner of présentation to this court, and the subject-matter 
of this appeal, but the matter was taken up before the appeal was taken with 
the members of the executive conimittee of the Guardian Trust Company, and 
the whole matter laid before ttiem. The policy of this appeal recommended by 
us was foi-mally and expressly adopted by resolution of the executive com- 
mlttee. Furthermore, as soon as the flling of this pétition, reflecting at least 
upon the intelligence and by Implication upon the integrity of counsel and 
members of the executive cominittee of the Guardian Trust Company, the matr 
ter has been laid before the nia.1ority of the executive committee, those of 
the committee who réside in Kansas City, and the policy pursued by counsel 
In taking tliis appeal has met with the approval of the members who could be 
reached. * * * 

"Now the e.ssence of the application is such that we feel constrained to go 
a bit eut of the record. It will not be denied, I présume, that the whole péti- 
tion, the whole construction of this pétition, is that of former counsel for the 
Trust Company (elaiinant). * * * The former counsel for the Guardian 
Trust Company is now suing the Trust Company for services rendered in this 
case. The notice which he gave to counsel representing the Trust Company 
of the danger which he conceives in this matter was given under oath during 
his cross-examination in this case. *** 

■ "We refrained from saying on argument what we now say, that the case 
had assumed the form whereby in the national court it was impossible for the 
Guardian Trust Company to recover any substantial suni, or any substantial 
benefit in any way. • * * Jir. Mecartney bruught the Kansas Çity South- 
ern into this case by stipulation^ * * * " He filed the answer * * * 
which has raised ail of this trouble, ne never asked for any relief against 
that Company, and had it fixed in such form that if the décision of the na- 
tional court was [not] in favor of the Guardian Trust Company it could re- 
celve not one dollar from the Kansas City Southern, but if it was against the 
Guardian Trust Company it might * » * be res adjudicata. * * * '^ 

"(Of) the stockholders who come in hère now as petitioners one is not a 
stockholder of record and the other two hâve been clients of Mr. Mecartney's 
for many years, and their légal policy is entirely shaped by him. They are 
no longer oflScers of the company, and there seems to be a désire upon his 
part to hamper the présent cwmsel and to .show them how niuch more law he 
knows than they do. That we bt'lieve to be tlie dominating motive and the 
real subject-matter of this i)etition which is made bere." 

The determined opposition of counsel for the Trust Company to 
granting the application of the stockholders to intervene and présent 
the issue raised by them continued until Judge Sanborn, in the course 
of the proceeding, made the f ollowing f rank statement : 

"We think perhaps it H wise to say to you gentlemen that we bave con- 
.sidered the arguments made on the former hearing, and hâve examined the 
authorities and reached a unanimous conclusion upon the question as to wheth- 
er or not that flnding and décision of the master that there was no liablllty 
ot the Southern Company is properiy in the decree. That is the main propo- 
sition upon which Messrs. Gates and Engli.sh rely. The opinion is not writtéfi, 
and is subject to review again when the opinion comes up; but ys-e think it 
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is proper to state to you that In considération of this that af ter a consultation, 
and havlng examlned the authoritles, we (hâve) come to the conclusion, a 
tentative conclusion, which we do not hold ourselves (bound) by, that that 
question was properly submitted by the master, and his décision properly in- 
serted in the decree. We think It our duty * * * to say this to you now, 
because It may make some différence in your arguments and présentation of 
this question, and, if we wlthheld it from you, it may be that we would deprive 
you of some bpportunities that you may désire to take advantage of." 

After this statement by the court, counsel for the Trust Company 
receded from his previous position and asked leave to présent a brief 
upon the question of the liabiHty of the Southern Company for the 
indebtedness of the Belt Company to the Trust Company. The stock- 
holders were permitted to intervene and file their pétition and brief. 
Later the cl aimant suggested to counsel for the Trust Company the 
propriety of moving for a final judgment against the Southern Com- 
pany for the amount due it in case the court should hold the Southern 
Company liable for the indebtedness due from the Belt Company to 
the Trust Company, Counsel for the Trust Company, however, ig- 
nored the suggestion. Thereafter claimant in behalf of the three stock- 
holders above named prepared and was permitted to file the second 
intervening pétition, in which it was suggested that, in case the court 
should hold the Southern Company liable for the debt of the Belt 
Company, a final judgment for the amount due should be given in said 
cause in favor of the Trust Company against the Southern Company. 

On October 22, 1912, this court handed down the opinion reported 
in 201 Fed. 811, 120 C. C. A. 121, in which it upheld ail of the con- 
tentions made by claimant in the first pétition. In respect to the sec- 
ond pétition above referred to, the court said: 

"Three of the stockholders of the Trust Company, at whose Instance the 
question of the liability of the Southern Company was pressed to a décision in 
this court by the Trust Company and its counsel, hâve filed a pétition for 
leave to présent the suggestion that, in case this court flnds, as it has found, 
that the Southern Company owes this debt, a decree should be rendered 
against It in this suit to the effect that the Trust Company reeover this 
amount from the Southern Company and hâve exécution therefor. • * * 
The three stockholders are accordingly permitted to flle their suggestion, and 
ïeave is granted to the Trust Company, the Southern Company, and to any 
other party to this suit, to make such motions and présent such arguments 
and authoritles, elther orally or In wrlting, to this court at St. Louis on 
January 10, 1913, regarding this suggestion, as to them shall seem meet The 
issue presented by this suggestion is reserved for later considération." 

On December 2, 1913, the court filed its final opinion in said cause, 
reported in 210 Fed. 696, 127 C. C. A. 184, reversing the decree of the 
court below and directing that judgment be entered against the South- 
ern Company and in favor of the Trust Company for the indebtedness 
due the Trust Company from the Belt Company, as suggested in the 
second intervening pétition. 

The contentions of claimant in behalf of the three stockholders of 
the Trust Company were sustained in every particular in the two opin- 
ions of the court above referred to. 

It is apparent from the remarks of counsel for the Trust Company 
abbve quoted that the opposition of counsel and of the officers of the 
Trust Company in charge of the litigation to the application of the 
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stockholders to intervene and présent the issue raised in their pétition 
was due to ill will towards claimant and préjudice against any sug- 
gestion which he might make. It is not necessary to go far to find the 
cause. Counsel stated it in his remarks above quoted when he said: 
"The former counsel for tlie (iiianliaii Trust Coinpiiiiy (claiiriaiit) is now suing 
the Trust Company l'or services rftndereil in this case. The notice which he 
gave to counsel repre.sentins the Trust Company of tlie danger which he con- 
ceives in this matter wa.s given under oath during his eross-exaniination in this 
case. * * * We reli'ained t'rom saying on argument wliat \ve now say, 
that the case had assuuicd tlie form whereby in the national court it was im- 
])ossil>le for the (juardiau Trust t'onipany to recover any substantial ■ sum, 
or any substantial benefit in any way. * * * Mr. Mecartney brought the 
Kansas City Southern into this case l)y stipulation, * * * He flled the 
answer * * * which lias raised ail of this trouble. He never asked for 
any relief against that company, and had it fixed in such form tliat If the déci- 
sion of the national court was [notl in favor of the Guardian Trust Company 
it could receive not one dollar from tlie Kansas City Southern, but if it was 
against the Guardian Trust Company it might * ♦ * be res adjudicata. 
* * * There seenis to be a désire upon his part to hamper the présent 
counsel and to show thern how much more law he knows than they do. That 
we believe to be the dorainatiug motive and the real subject-matter ôf this 
Iietition which is made hère." 

The outcome of the lawsuit of claimant against the Trust Company 
mentioned in the above quotation is reported in 274 Mo. 224, 202 S. 
W. 1135. 

The opinion of the judge who tried the cause is made a part of the 
record in the case beïore us. 

As tending to explain the attitude of counsel and the officers of the 
Trust Company towards claimant and towards any suggestion made 
by him, we quote the following from the opinion of the trial court : 

"Not content with depriving the plaintiff of a .iustly earned reward for his 
services and wlth putting hini to a lawsuit for liis fées, the défendant in its 
answer and in the course of the hearing before the référée and in this court 
has made an assault upon the plaintift's professional ability and skill and 
even upon his i>ersonal integrity. It charges him with négligence in the con- 
duct of its business, with l)eing a bungling and uuskillful lawyer. Not only 
are thèse charges utterly without warrant on the évidence, but on the contrary, 
it shows that he coiiducted his client's business with the highest degree of ef- 
ficieney, and so far as his personal integrity is concerned, there Is not a 
syllable in the évidence which would warrant such a charge. • * ♦ 

"In the meantime. in October, 1905, Prescott (one of the executive committee 
referred to in the remarks of counsel above quoted) and his associâtes had 
succeeded in olitaiuiiig voting control of the Trust Company. Prescott prompt- 
ly proceeded to elimiiiate from the directory and management of the Com- 
pany tho.se who had opposed him. He became secretary of the company and 
he and his frlends coustituted a majority of the executive committee. Al- 
though outwardly and osteoslbly giving support to the plaintiff (claimant) in 
his représentation of the Trust Comiiany, there is niucli évidence that Prescott 
was in seci'et symijathy with its ad^■ersaries. His flrst overt step was an 
effort to engineer a compromise with the Southern Company of the Trust 
Company's claims for !)!200,000, and it was his )ilan that he, who had come 
into the directory as the sigeiit and représentative of the (Jates interests, 
.should act as the représentative of the Trust Company in its negotiations 
with the Southern Company for the compromise. The impropriety of this was 
S'Uggested to him by plaintiff in a i>ersonal letter, as a resuit of which Prescott 
found it expédient not to act as the iiegotiator. Others aeted in his stead 
and the negotiations came to nothlng. Prescott resented plaintlfPs interven- 
tion in the matter and it is very plaln tliat lie harbored ill will against him. 
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His next step was to endeavor to displace the plaintlff as the company'a 
attorney and he made overtures to plalntiffs assistlng counsel looking to that 
end, but thèse overtures were rejected. Later, plaintiffi discovered that Pres- 
c'ott without plaintiflf's Knowledge had caused certain orders to be made hy 
the fédéral court whereby valuable lands, the title of which was involved in 
the litigation, were transferred to the Southern Company without adéquate 
considération to the Trust Company. Thèse lands were owned by the Central 
Iinprovement Company, which was a party to the litigation, and of whose 
outstanding and total stock the Trust Company held substantially ail, sald 
stock having been pledged with it as collatéral security for the debt of the 
Belt Company. The transfer of thèse lands greatly impaii-ed the value of the 
collatéral security held by the Trust Company. PlaintifiC (had) been put by 
the défendant in complète charge of its sald litigation so far as it concerned 
said lands and thèse conveyances thus made without the knowledge or consent 
of the plaintlff greatly embarrassed the plaintiff in his représentation of the 
Trust Company. He accordlngly called upon Prescott for some explanation 
ot thèse conveyances and while he was pressing his inquiries, Prescott, on 
March 25, 1908, called together the executive committee, which passed a reso- 
lution dlspensing with plaintifFs further services. It is suggested by the 
réferee's report and is contended by the défendant that the reason for plain- 
tiff's discharge was beeause défendant had lost confidence In plalntiff's abllity 
and juâgment, and beeause of alleged unfounded attacks of the plaintifC upon 
the judge or judges of the court in which Its litigation was pending and be- 
eause the oflficers of the Trust Company feared that they would be punlshed 
for contempt of court. In my opinion thèse are mère dlsingenuous prétexta 
for the plaintlfC's discharge and Prescott and his frlends on the committee 
had quite a différent motive in dlspensing with the plalntiff's services. * * * 
"The Trust Company in taking its appeal (decided in 201 and 210 I^ederal, 
supra) and in assigning error did not complain that the court below had erred 
in exempting the Southern Company from liability, but claimed that such li- 
ability was not in issue and should not hâve been decided one way or the other. 
With the Trust Company's appeal in this posture and while the plaintifC In 
this suit was on the witness stand testifylng in his own behalf, and was under 
cross-examination, he was severely eross-examined and eriticlzed by défend- 
ant (through counsel making the remarks above quoted) for having allowed, 
through his framing of the issue, the case to get into such posture as to hâve 
brought about the adverse ruling touehing the liability of the Southern Com- 
pany, and throughout this case in the examination of witnesses and In the 
arguments of counsel the plaintlff bas been charged with having mismanaged 
the case and with belng responsible for the adverse flnding of the spécial 
master and of the United States Circuit Court. It was charged against the 
plaintiff that he had bungled the pleadlngs, that he had made a colossal error 
in bringing the Southern Company into the litigation, that he had erred in 
failing to file a cross-bill against the Southern Company after it was in the 
litigation, and the like. In his testimony the plaintiff defended himself, and 
to my mind, successfully and unanswerably against thèse charges." 

Upon the record, the salient features of which we hâve set out in 
the foregoing quotations, we think the case well within the rule per- 
mitting the stockholders of a corporation to bring suit or intervene for 
the protection of the rights of the corporation where through breach of 
duty the officers of the corporation hâve failed to protect its rights. 
Farmers' Loan & Trust Co. v. Toledo, etc., Co. (C. C.) 67 Fed. 
53; General Electric Co. v. West Asheville Imp. Co. (C. C.) 73 Fed. 
386; Dodge v. Woolsey, 18 How. 345, 15 !.. Ed. 401; Del. & Hud. 
Co. v. Albany & Susquehanna, 213 U. S. 435, 29 Sup. Ct. 540, 53 E. 
Ed. 862. 

We also think the case within the rule permitting the allowance of 
reasonable attorney's fées from funds recovered for the corporation. 
McCourt v. Singers-Bigger, 145 Fed. 103, 76 C. C. A. 72,, 7 Ann. Cas. 



MECARTNEY- V. GUARDIAN TRUST CO. 71 

(280 F.) 

287: Trustées v. Grcenough, 105 U. S. 527, 26 L. Ed. 1157; Central. 
Raijroad v. PctUis, 113 U. S. 116, 5 Sup. Ct. 387, 28 L. Ed. 915. 

The failure of the officers and attorneys of the Trust Company to 
])resent tte issue raised by claimant after their attention had been call- 
cd lo ir was not a simple error of judgment but was so palpably the 
resuit of préjudice against claimant and a désire to, depreciate him 
and the value of his services while counsel for the Trust Company 
that in our judgment it amounted to a breach of duty. 

It is highly probable that the Southern Company would hâve es- 
caped liability altogether if the is'sue had not been raised by claimant 
in behalf of the intervening stockholders at the time and in the man- 
ner it was raised. 

After the décision of the case by the Circuit Court of Appeals, thi,; 
Southern Company appealed to the Suprême Court of the United 
States. Claimant in the name of his clients was permitted to appear 
in that court, make an oral argument, and file a brief in behalf of the 
Trust Company. The opinion of the Suprême Court affirming the 
judgment of the Circuit Court of Aopeals is reported in 240 U. S. 166, 
36 Sup. Ct. 334, 60 L. Ed. 579. 

The Southern Company in satisfaction of the claim against it paid 
the Trust Company in round numbers $900,000. The value of the se- 
curities held by the Trust Company was about $200,000. The direct 
resuit of the successful termination of the litigation was the recovery 
of about $700,000 which in ail probability would, except for the inter- 
vention of the stockholders represented by claimant, hâve been lost. 
Indirectl}', the successful termination of the litigation made it possible, 
for the Trust Company to collect an additional $75.000 on obligations, 
held by it for which the Southern Company was liable. 

Eminent lawyers testified in the case in behalf of claimanf and ex- 
pressed opinions as to the value of the services rendered by him in 
the Circuit Court ôî Appeals and in the Suprême Court of the United 
States. Their estimâtes ranged from $75,000 to $200,000. 

The services rendered in the Suprême Court do not fall within the 
rule which permits an allowance of fées for services rendered in be- 
half of a corporatron at the instance of a stockholdcr. Claimant had 
fully accomplished his purpose when he intervened and presented the 
issues in the Circuit Court of Appeals upon which the case was won. 
The Trust Company employed additional and eminent counsel who 
appeared for it in the Suprême Court and who by brief and oral argu- 
ment sought to sustain the décisions of the Circuit Court of Appeals. 
We are unable to see how it can be fairly claimed that the services of 
claimant in the Suprême Court were necessary or of any benefit to 
the Trust Company. 

The fee allowed claimant should not be estimated upon a contingent 
basis. Graham v. Dubuque Specialty Mach. Works, 138 lowa, 456, 
114 N. W. 619, 15 L. R. A. (N. S.) 729. 

On the other hand, the amount recovered by claimant in his suit 
against the Trust Company, reported in 274 Mo., supra, should not 
be taken into considération in determining the amount to be allowed 
him in this suit. Both the trial court and the Suprême Court in that 
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case say that claimant earned prior to his discharge in Mardi, 1908, 
ail that he was allowed in the case. 

When we remember the state of the case in the Circuit Court of 
Appeals and the circumstances under which claimant forced the is- 
sues raised by him upon the attention of the court in the face of the 
opposition of counsel for the Trust Company, we think the learned 
court below fell into error when it found that $15,000 was the reason- 
able value of the services rendered by claimant in behalf of the Trust 
Company, and the fact that additional counsel was employed by the 
Trust Company in the Circuit Court of Appeals after claimant had 
pressed upon the attention of the court the vital issue in the case does 
not in our judgment affect the value of the services rendered by him. 

Spécial counsel who was employed by the Trust Company to pré- 
sent the case in the Suprême Court of the United States and whose 
only duty it was to maintain the correctness of the décisions of the 
Circuit Court of Appeals, was paid the sum of $16,000. 

While we are persuaded that the sum allowed claimant by the learn- 
ed court below is inadéquate compensation for the service rendered 
by him in behalf of the Trust Company, it has been a somewhat diffi- 
cult matter to arrive aï and agrée upon a sum which is alike f air and 
just to the estate of the Trust Company and to those beneficially in- 
terested in its assets, and to claimant. Since the fee of claimant 
should not be estimated upon a contingent basis, and since nothing can 
be allowed for his service in the Suprême Court of the United States, 
it is apparent that the estimâtes of the expert witnesses testifying in the 
case afford little aid in arriving at a conclusion. The situation, at the 
time the services were rendered in the Circuit Court of Appeals, was 
critical ; the circumstances, exceptional — requiring décision, courage 
and persistence. 

After a careful considération of the case, we hâve reached the con- 
clusion that claimant should be allowed the sum of $22,500 in addi- 
tion to the sum allowed him by the District Court, that is, the sum of 
$37,500. Although this sum is only one-half of the lowest estimate 
of any of the witnesses called by claimant, it is about 5 per cent, of the 
amount recovered by the Trust Company as the resuit of the claim- 
ant's efforts, and under the circumstances of the case we believe it to 
be a reasonable fee to be paid claimant from said amount. 

The judgment of the court below is modified by the allowance of 
the said sum of $37,500, with légal interest thereon from the date of 
the filing of the claim, and the judgment as thus modified is affirmed. 

HOOK, Circuit Judge, participated in the hearing of this cause but 
died before a conclusion was reached and the opinion prepared. 
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McGOVERN et al. v. UNITED STATES (two casas). 

(Circuit Court of Appeals, SeventU Circuit. January 24, 1922.) 

Nos. 2924, 2925. 

1. Appeal and error <g=3333— Contempt proceedings abate on death of défendant 

aiter judgment. 

A judgment convicting a défendant of contempt for vlolating an order 
abatlng a liquor nuisance abates on the death of the défendant subséquent 
to the en^ry of the judgment, and a writ of error to review the judgment 
will be dismissed as to such défendant, 

2. lA^toxIcating llquors 1^=3279— Proceedings ta enforce injunction against liquor 

nulsa.ace are criminal. 

Proceedings for contempt to enforce an order abating a liquor nuisance, 
under National Prohibition Act, tit. 2, § 22, are criminal contempt pro- 
ceedings. 

3. Contempt <S=338— Failure to plead pendency of another suit In same court 

does not authorize double Judgment. 

The failjire, in criminal contempt proceedings to enforce an Injunction 
against a liquor nuisance, to plead the pendency of other proceedings in 
the same court against the same parties and based upon the same facts, 
which were establish^d in the second proceedings by the évidence re- 
eelved in the first, is not fatal to defendant's right to insist that he 
shall only be punished once for that offense, and does not authorize a 
judgment committing him for contempt in both proceedings. 

4. Judgment <s=>550— Order abatlng liquor nuisance bars subséquent order on 

same facts. 

An order entered In proceedings by the United States brought by the 
United States district attomey enjoining a liquor nuisance is a bar to a 
Bimilar order lu a suit subsequently Instituted on behalf of the United 
States by the Attorney General of the state against the same défendants 
for the same relief and based on the same facts, so that a judgment in the 
second proceeding is void and does not sustaln a commitment for con- 
tempt. 

In Error to the District Court of the United States for the Eastem 
Division of the Northern District of Illinois. 

Separate proceedings by the United States against John McGovern 
and William McGovern to punish défendants for contempt for violat- 
ing orders abating a liquor nuisance. From judgments in each proceed- 
ing, convicting of contempt, défendants bring error. Proceedings 
dismissed as to William McGovern, who died subséquent to the judg- 
ment, and judgment as to John McGovern affirmed in the first proceed-^ 
ing and reversed in the second. 

Certiorari denied 257 U. S. , 42 Sup. Ct. 464, 66 L. Ed. . 

Seymour Stedman, of Chicago, 111., for plaintiffs in error. 

C. W. Middlekaufif and Jacob I. Grossman, both of Chicago, 111., for 
défendant in error. 

Before BAKER, ALSCHULER, and EVANS, Circuit Judges. 

EVAN A. EVANS, Circuit Judge. Two writs of error are hère 
prosecuted to revievi^ judgments punishing plaintiffs in error for con- 
tempt of court. Though prosecuted separately, they were presented 
and argued together and will be disposed of in a single opinion. 

e=»For other cases see sane toplo & KEY-NUMBER in ail Kej -Numbered DlgesU & Indexe» 
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John and William McGovern were convicted of contempt for vîolat- 
iiig two orderS made in certain pending equity proceedings instituted 
under and by virtue of title 2, § 22, of the National Prohibition Act (41 
Stat. 314). Each vvas fined $1,000 and sentenced to imprisonment for 
one year in each contempt proceeding. 

The first proceeding, known hère as No. 2924, was instituted in the 
name of the United States and by the United States district attorney ; 
the second suit, known hère as No. 2925, was begun in the name of the 
United States by the Attorney General of the state of Illinois. Each 
suit was prosecuted separately, and the contempt proceedings were 
separately instituted and separately prosecuted to judgment. 

[1 j Subséquent to the entry of the judgment in the contempt pro- 
ceedings in the District Court, and prior to the hearing in this court, 
William McGovern died. As to him, therefore, the judgments abated, 
and the #rîts of error must be dismissed, in accordance with the prac- 
tice announced in the case of Csesar Dal Pino v. U, S., 278 Fed. 479, 
recently decided by this court. 

As to John McGovern, two judgments are outstanding, each impos- 
ing a fine of $1,000 and a prison sentence of 'one year. Examination 
of the pleadings, orders, subpœnas, etc., as they appear in the record, 
discloses that the equity suit wherein the contempt proceedings arose 
and hère known as No. 2924 was first instituted (November 24, 1920). 
Upon the same day an order was made, abating the nuisance and re- 
straining the défendants from "selling, keeping, or bartering any in- 
toxicating liquor" on the premises therein described. This order was 
served upon John McGovern December 3, 1920. The other equity suit 
instituted by the Attorney General of the state of Illinois, to abate the 
same nuisance and to restrain the same défendants from selling or 
disposing of liquor on the same described premises, was also filed No- 
vember 24, 1920, but the injunctional order was signed November 2âth. 

Proceedings for the punishment of the défendant for contempt of 
court in No. 2924 were instituted on the 15th day of December, 1920, 
and hearing had on January 15, 1921. Contempt proceedings were 
begun in No. 2925 on the llth day of January, 1921, and hearing had 
on the 15th day of the same month, immediately following the hearing 
in the contempt proceedings in No. 2924. The judgment was pro- 
nounced in No. 2924 first, and the trial in No. 2925 was then imme- 
diately begun. 

The institution of the two similar proceedings was most «nfortunate. 
The fact that in one suit counsel for the moving party was the United 
States district attorney, and in the other the Attorney General of the 
state of Illinois, does not change the character of the proceedings or 
the interest of the parties to the suit. In each equity proceeding the 
United States was the petitioner, and the plaintififs in error the défend- 
ants. In each suit the relief sought was that designated by section 22 
of the National Prohibition Act, the abatement of a nuisance main- 
tained on the first or ground floor of the building located at 661 North 
Clark Street. The évidence in each of the two contempt proceedings 
tried on January I5th was very similar. In fact, counsel on the second 
trial ofïered the évidence which the district attorney had a few minutes 
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before offered in the contempt proceedings arisirig iiï No. 2924. The 
two judgments entered were similar. 

[2,3] Both contempt proceedings were, judged by the test appHed 
in Lewinsohn v. U. S. (C. C. A.) 278 Fed. 421, criminal contempt pro- 
ceedings. No reason is now urged by the government why the two 
judgments were entered, other than that plaintiff in error failed to plead 
the pendency of another suit. 

While it may be the proper, and undoubtedly the better practice, to 
plead the pendency of other suits, if the facts warrant such a plëa, it 
by no means foUovvs that a court should, in the absence of such a plea 
in abatement, enter two decrees in the two separately pending but sub- 
stantially similar suits. Certainly, in proceedings so similar to crim- 
inal actions as criminal contempt, failure to plead the pendency of 
another contempt proceeding in the same court, between the same par- 
ties, and before the same judge, should not be fatal to defendant's right 
to insist upon not more than a single punishment fbr the commission 
of a single offense. That the two proceedings were substantially one 
and the same is shown, not alone by the title, the allégations in the 
pétition, and the prayer for relief, but also by the fact that the évi- 
dence ofïered in No. 2924 was ofïered and received in No, 2925. U. 
S. V. Nickerson, 17 How. 204, 15 L. Ed. 219. 

[4] Whatever may be the rule respecting the necessity and advisa- 
biHty of pleading in abatement the pendency of another suit, the bar into 
which the plea ripens when a decree is entered forbids the entry of a 
second judgment. In other words, when two suits of like nature, for 
the same purpose, and between the same parties, are pending at the 
same time, défendants in the second suit may plead the pendency of 
the fîrst suit as a plea in abatement. But when the first suit bas pro- 
ceeded to judgment, it is no longer simply a matter in abatement, but 
a bar, a complète défense to the proseculion of the second suit. 

True, the bar thus created is dépendent ordinarily upon the entry of 
a final decree or a final judgment, and does not exist where a tem- 
porary order is granted. But, while the distinction thus based upon 
the temporary or final character of the order may be the basis for grant- 
ing modified relief in the second case, such proposed change in the or- 
der could be expected only where the two similar suits were pending in 
différent courts. If the two similar applications were copending in 
the same court, the order first entered would be presumed to be a dis- 
position of both applications. 

In the instant proceedings complaints for the same purpose, alleging 
the same material facts, between the same parties, in the same court 
were filed on the same day by the United States district attorney and by 
the Attomey General. The one we recognize as No. 2924 first received 
the attention of the court, and an order was therein entered abating 
the premises as a nuisance and enjoining plaintiflfs in error from sell- 
ing liquor therein. The second pétition was presented a f ew hours later 
and a similar order was (inadvertently, we assume) signed in such suit 
(No. 2925). It is worthy of note that both injunctional orders were en- 
tered ex parte and the défendants had no opportunity to enter, any 
plea. 
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We conclude that the first order was a bar to the entry of the second 
order, 23 Cyc. 1118, 1119. Counsel hâve cited no case wherein such 
an order was upheld and we hâve f ound none. Vigilance by the law en- 
forcement officers may well be commended, but it can hardly afford 
justification for double prosecution of the same offense, or the im- 
position of double punishment for one offending against the order thus 
twice pronounced. The second injunctional order is void, and the judg- 
ment entered in the second contempt proceedings (2925) must be va- 
cated. 

The judgment in No. 2924 is assailed for various reasons. No as- 
signment of errors, othe>" than those already considered and decided 
by this court in Lewinsohn v. U. S., bas been suggested, except it is 
urged that the évidence does not support the judgment. It would serve 
no useful purpose to restate the questions disposed of in the Lewinsohn 
Case, nor is it necessary to discuss the évidence upon which this judg- 
ment is predicated. It is sufficient to say that the évidence clearly es- 
tablished the sale of béer and whisky upon the premises described in the 
injunctional order, and that the two plaintiffs in error were both be- 
hind the bar in the saloon known as "Liberty Inn," selling intoxicating 
liquor at a date later than November 26th, 1920. 

As to William McGovern, the writs of error in both No. 2924 and 
No. 2925 are disniissed. As to John McGovern, the judgment in No. 
2925 is reversed, and in No. 2924 judgment is affirmed. 



UNITED STATES et al. v. BENEDICT. 

(Circuit Court of Appeals, Sooond Circuit. January 18, 1022.) 

No. 94. 

1. Courts <s=>405 (3)— Circuit Court of Appeals has jurisdiction to review Judg- 

ment in action for compensation for properly requisitloned. 

Ttie judgment of a District Court in an action against tlie Uniterl 
States, under Act Aug. 10, 1917, § 10 (Comp. St. 191S, Comp. St. Ann. 
Supp. 1910, § 3115%ii), to recover additional compensation for propert.v 
requisitîoned by tlie govemment, held reviewalilc by the Circuit Court of 
Appeals, under" Judicial Code, § 128 (Comp. St. § 1120). 

2. Evidence <©=524— Expert testimony as to value of real estate lield admissible. 

On the question of tlie value of a considérable tract of land abutting on 
the waters of New York Harbor. in tho absence of sales of other lilse 
property in the vicinity and near the time, testimony of experts held ad- 
missible. 

3. Appeal and error <g=>l 008(2)— Findings of trial court hâve force of verdict. 

Findings of a trial court, where a jury has been duly waived, hâve the 
force of a verdict. 

4. War ig=3l4 — Interest is recoverable on value of property requisitîoned hy 

ttie govemment; "just compensation." 

In an action agalnst the United States, under Act Aug. 10, 1917, § 10 
(Comp. St. 1918, Comp. St. Ann. Supp. 1910, § .•5115%ii), to recover just 
compensation for property requisitîoned by the govemment, "just com- 
pensation" is the fair value of the property when taken, with interest at 
the légal rate of the state from that time. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Just Compensation.] 



<£fc3Por other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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5. Trusts <^=i\9\ (3)— Power in will to sell held to authorize conveyance of streets 

to City. 

Trustées uiider tlie will of a testator, who left a large tract of land 
fronting on New York Harbor and valuable for harbor, given by the 
will broad powers to sell ail or any part of the land, held to bave au- 
thority to convey streets through the tract, extending to the shore, to ttie 
City in considération of exemption of the remaining land from taxation, 
tor extension of the streets, where such streets were uecessary to the 
development and use of the remaining land, and would inerease its value 
for maritime purposes, which was the évident intention of the testator. 

6. Municipal corporations ©=3224 — "Biocl(," as uscd in cliarter providing for con- 

veyancecs to city by owners of blocli, defined. 

The Word "block," as used in New York City Clifirter, § 992, pro- 
viding that "the owiiers of land * * * vvithin the Unes of any street 
* * * and comprising ail the land witliin said Unes in an entire block 
In extent," may convey the same to the city on terms therein stated, held 
to include within its meaning the distance between an established street 
and the harbor front. 

[kd. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Block.] 

7. Eminent domain <&=:> 157— Distribution of compensation for iand taken. 

Where the tlnited States refluisitioned a tract of shore land in Brook- 
lyn, including strips across it which had been conveyed by the owner to 
the city for streets, but which had net been opened as streets, and eom- 
l^ensation was awarded 6n a valuation per square foot of the entire tract, 
the city held entitled to the part of the award represented by the street 
area. 

8. Appeal and error €=3! 140(4)— Judgment erroneous in amount only may be 

corrected. 

Where a judgment is erroneous only as to amount, and is capable of cor- 
rection by computation only, a remittitur or its équivalent may be dl- 
rected by the appellate court. 

In Error to the District Court of the United States for the Eastern 
District of New York. 

Action at law by George F. Benedict, sole surviving trustée under 
the will of William C. Langley, deceased, against the United States 
and the City of New York. From the judgment, défendants bring 
error. Modified and affirmed, on filing of assignment by plaintiff of 
part of judgment to défendant City. 

For opinion below, see 270 Fed. 267. See, also, 271 Fed. 714. 

Writs of error to a judgment entered after trial with jury waived. Défend- 
ant in error (who will be hereafter referred to as the Ijangley Estate) owned 
in 1918 a considérable body of land, consisting both of upland and land under 
waler, in the county of Kings and city of New York, and extending, accordlng 
to the Langley contention, from First avenue, Brooklyn, to the pierhead Une 
in the waters of New York Harbor, It was separated into two parts, one 
extending from the center Une of Fifty-Kighth street to the eorresponding Une 
of Fifty-Ninth street, and the other from the southerly Une of Sixty-Third 
street to a point 118 feet north of the center Une of Sixty-First street. The 
area of the whole property was, as found by the court below, 1,714,322 square 
feet. 

The property had been in the Langley family for many years, but défendant 
in error held title by virtue of the will of William C. I4ingley, deceased, which 
conferred a power upon this défendant in error and his predecessors in office 
in the foUowing' words : "I hei-eby authorize and empower my said executors 
and trustées and thelr successor and successors to sell at their discrétion as 
to the time and terms, and at public or private sale, ail and eyery part of 

©ssFor other cases see same tople & KBY-NUMBER In ail Key-Numbered Dlgests & Indexe» 
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my real esta fe, and toexecute and deliver ail necessnry and proper assurances 
and conveyances for the same to the respective purchasers thereof." 

In assumed compliance with this power the trustées of the Langley Estate 
for the time being conveyed on April 25, 1899, to the'city of New York as 
much land as was necpssary to continue (through the Langley property) Sixty- 
First, Sixty-Second, and Sixty-Third streets to (as the deed stated) "the New 
York Bay." Such conveyanee was executed, not only in pursuanee of the 
testamentary power aforesaid, but of section 992 of the Charter of the city 
of New York (Laws 1901, c. 466), which provides in substance that "the owners 
of land » * * within the Unes of any street * * * on the • * * 
plan of the city of New York, and comprising ail the land within said Unes in 
an entire block in extent, may" convey the same free of encumbrances to the 
city. If the city âCcepts silch conveyanee it "shall become vested with the title 
to said lands to the same eflfeet and extent as if they had been acquired" in a 
condemnation proceeding for street purposes. After such conveyanee "the 
lands fronting on that portion of the streets so conveyed, and extending to the 
center of the block on either sidé of such portion of said street as conveyed" 
shaU not be ehargeable (in efCect) with any assessments conseauent upon the 
"opcning the residue or any portion of the residue of such street." 

From 1899 to 1918 the streets in question remained unopened, in the sensé 
that they were not used as highways. The entire property was not improved 
as a water front; some flUing was done by which the area of land above 
water was sojnewhat increased. but whether by 1918 the process of fiUing had 
been extended to the bulkhead Une as then authorîzJed is a matter not speçriflc- 
ally found by the lower court. On April 6, 1918, the United States acquired 
title to one of the above-stated parcels of Langley realty, smd at a sUghtly 
later date to the other pareel ; such acquisition being by virtue of what is 
known as the Lever Act of 1917 (40 Stat. 276 [Comp. St 1918, Comp. St. Ann. 
Supp. 1919, §§ 3li5y«e-;;il5VRkk, .^llSi'gî-SïlSi^r]), whereof the important sec- 
tion is the tenth (section 3115%il), as foUows: 

"That the Président is authorized, from time to time, to réquisition foods, 
feeds, fuels, and other supplies necessary to the support of the array or the 
maintenance of the navy, or any other public use conneeted with the eonimon 
défense, and to réquisition, or otherwise provide, storage faeilities for such 
supplies ; and he shall ascertalri and pay a just compensation therefor. If 
the compensation so determined be not satisfactory to the person entitled to 
receive the same, such person shall be paid , seventy-Uve per çentum of the 
amount so determined by the Président, and shall be entitled to sue the United 
States to recover stich further sum as, added to said seventy-flve per centum, 
will make up such amount as will be just compensation for such necessaries 
or storage space, and jurisdiction is hereby confori-ed on the United States 
District Courts to hear and détermine ail such controversies." 

Pursuant to that statute the Executive appointed a commission for the pur- 
pose of ascertaining and paying a ".iust compensation for what had been taken 
or r.equisitioned," which included ail that the Langley Estate had conveyed to 
the city of New York in 1899. The governmental commission determined that 
just compensation was $1,796,522.20, with interest at 5 per cent, from May 1, 
1918. This was in effect a détermination that the property was worth $1.10 
per square foot, and that the Langley Estate was entitled to be paid at that 
rate for ail of the land except so much as lay within the limits of Slxty-First, 
SIxty-Second, and Sixty-Third streets "if projected between the westerly Une 
of First avenue and the high-water Une" as shown on the plan attached to 
the city's deed. The area of thèse street beds as above described was found 
to be 81,120 square feet. 

This award was not satisfactory to the Langley Estate, in that (1) $1.10 
per square foot was not enough; and (2) the city's title to the street beds 
was recognized in réduction of its acreage. Tberefore this suit was brought, 
pursuant to the act of Congress above set forth. 

The United States was originally the sole défendant, and on its motion the 
court below ordered that the city be "brought in as a party défendant" and 
that a supplementary summons issue accordingly. Such summons issued; an 
amended complaint was flled, in which It was alleged that the city, "by reason 
ot the alleged deed" above referred to, claimed an "interest either substantial 
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or nominal In the streets herelnbefore referred to adverse to that of the plain- 
tift." The City appeared and answered, assertlng title In Itself in said atréets 
ànd In an area of 81,120 square feet, and prayed for the dismissal of the com- 
plaiut, and for "sucli other and further relief as to tlie court may seem just 
and proper." 

ïhe trial court (270 Fed. 267) determlned (by formai flndings of fact and 
conclusions of law) that the fair and reasonable value, and tberefore just 
compensation, for what the United States had talien, was $3,428,644, or at the 
rate of $2 per square foot. It further found that the value was the same, 
"whether or not the city of New ïorli held title to the lands withln" the 
streets heretofore mentloned, but that the above referred to conveyance of 
April 25, 18i)9, was void, wherefore the title to the entlre property taken was 
in Langley Estate, and to It should be awarded the entlre recovery. To judg- 
ment accordingly both the United States and the city of New York tooli writs 
of error. 

Wallace E. J. Collins, U. S. Atty., of Jamaica, N. Y., and Henry 
J. Walsh, Asst. U. S. Atty., of Brooklyn, N. Y. (Howard W. Ameli, 
Asst. Atty. Gen., of counsel), for the United States. 

John F. O'Brien, Asst. Corp. Counsel, of New York City (Charles 
J. Nehrbas and Edward J. Kennedy, Jr., bdth of New York City, of 
counsel), for City of New York. 

Seibert & Riggs, of New York City (William H. Seibert and Royal 
E. T. Riggs, both of New York City, of counsel), for Langley Estate. 

Before HOUGH, MANTON, and MAYER, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). Défend- 
ant in error suggests rather than asserts that this court has no juris- 
diction, because the statute intended, when it gave to the District Court 
power to "hear and détermine," that the détermination of that tribunal 
should be final. We do not so read United States v. Pfitsch, 256 U. S. 
547, 41 Sup. Ct. 569, 65 L. Ed. 1084 (Sup. Ct., June 1, 1921).^ On the 
contrary, we think it was there plainly held that Congress intended, 
in section 10, to préserve the right to a jury and to create a cause of 
action governed by the "usual procédure of a District Court in ac- 
tions at law for money compensation." That such usual procédure 
gives rise to a final décision, over which (under Judicial Code, § 128 
[Comp. St. § 1120]) this court "shall exercise appellate jurisdiction" 
seems especially plain. 

[2] The writ taken by the United States — under guise of object- 
ing (1) to certain évidence; and (2) to the allowance of interest — 
really complains of the size of the award. It is not denied that, since 
the only contest between the Langley Estate and the nation was the 
value of what the latter had taken, the one thing incumbent upon the 
plaintifï to prove was the fair and reasonable market value of this 
land. Further, it is admitted that there were no actual sales of similar 
property within reasonable limitations of time and contiguity upon 
which to base décision. The only possible évidence was that of ex- 
perts ; i. e., persons who had studied the pecuniary possibilities of large 
lots of land abutting upon the waters of New York Harbor. 

[3] As matter of law, expert testimony under even far less extrême 
circumstances than those just stated is admissible, as we held in 
Shields V. Norton, 143 Fed, 802, 74 C. C. A. 254. Under law too 
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well settled to requîre citation, the finding of the court below in an 
action at law, where a jury has been duly waived, bas ail the force of 
a verdict, and it is sufficient on this point to say that none of the opinion 
évidence ofïered by the experts on both sides was unlawfully received. 
There was beyond ail question some évidence upon which to base a 
finding of value in the sum of $2 per square foot. 

[4] As to interest, it is to be noted that the acquisition of property 
under the Lever Act is only a summary species of what are commonly 
called condemnation proceedings. The justification for any condem- 
nation is the necessity of taking something from a private person for 
a public use; and the justification for the summary procédure of the 
act under considération is the overwhelming necessity for speed under 
the dreadful pressure of war. But, whether the taking be by the 
familiar condemnation of peace or by the strong arm of a nation at 
war, the obligation upon the taker is always that recognized in this 
very statute, viz. to make "just compensation" to the owner. Monon- 
gahela, etc., Co. v. United States, 148 U. S. 312, 13 Sup. Ct. 622, 37 
L,. Ed. 463. And see a gênerai considération of the matter in National 
City Bank v. United States (D. C.) 275 Fed. 855. 

It is certain that the national immunity from payment of interest 
does not extend to condemnation proceedings. United States v. Rog- 
ers, 257 Fed. 397, 168 C. C. A. 437; United States v. Highsmith, 257 
Fed. 401, 168 C. C. A. 441, affirmed 255 U. S. 170, 41 Sup. Ct. 282, 
65 L. Ed. 569, Feb. 28, 1921. Since, therefore, just compensation by 
définition includes interest (cf. Agency, etc., Co. v. American, etc., Co., 
258 Fed. 363, 369, 169 C. C. A. 379, 6 A. L. R. 1182) and this statutory 
method of arriving at compensation is analogous to condemnation pro- 
ceedings, we are of opinion that the statutory rate prevailing in New 
York was rightfully allowed. No error is discovered upon the writ 
of the United States. 

The citVs writ raises questions which may be stated as they are 
put by défendant in error : The Langley Estate deed to the city con- 
veyed nothing, . because (1) the trustées had no power to convey and 
(2) the city had no power to receive; and, if both thèse propositions 
be swept aside, then (3) the city's ownership is of such a nature as to 
make no différence in the award to plaintiff below. 

[ 5 ] The alleged inability of the Langley trustées to convey is based 
upon the terms of their power to Bell as embodied in the will which 
created them plus the Real Property Law of New York (Consol. 
Laws, c. 50, § 105, subd. 1), which provides that: 

"If the trust Is expressed in the Instrument creating the estate, every sale, 
conveyance or other act of the trustée, in contravention of the trust • • • 
shall be » • • vold." 

But it will not do to stop with any narrow définition of the word 
"sell," which in its ordinary sensé means a transfer of property for 
a fixed price in money or its équivalent. The Five Per Cent. Cases, 
110 U. S. 471, at page 478, 4 Sup. Ct. 210, 28 L. Ed. 198. That im- 
munity from assessments for street openings might be the équivalent 
of the définition is assuredly an arguable point with those acquaintcd 
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with the certain weight of that burden in the city of New York. But 
the broader view is to consider the history of this land as revealed 
by the record and the disposition thereof made by Langley the testa- 
tor. It was plainly his intent to make as easy as possible the carry- 
ing of this land until the time came for its development. It was to 
that end that he gave to his trustées such extensive powers, and it 
must be assumed, in construing his will (including the quoted power), 
that it was the testator's désire that the authority he gave should be 
used in furtherance of his gênerai purpose. 

This property had corne to be a most valuable water front ; harbor 
development had caught up to it, défendant in error's argument rath- 
er broadly asserts that it was the last large frontage left unimproved 
and on the bay. To such a property streets are a necessity; access 
to the water front is a necessity of any development, in which respect 
property of this kind does not dififer from other unimproved urban 
holdings. 

It is pressed upon us that the state décisions, viz. Russell v. Rus- 
sell, 36 N. Y. 581, 93 Am. Dec. 540, Scholle v. SchoUe, 113 N. Y. 
261, 21 N. E. 84, Turco v. Trimboli, 152 App. Div. 431, 137 N. Y. 
Supp. 343, and Wellbrock v. Roddy, 169 App. Div. 251, 154 N. Y. 
Supp. 830, compel the conclusion that nothing but a cash sale will 
satisfy the terms of the will. An examination of thèse authorities will 
show that in each instance décision was rested upon the facts of the 
case in hand, and no such absolute rule as is hère contended for was 
laid down, while in Thomas v. Evans, 105 N. Y. 601, 12 N. E. 571, 
59 Am. Rep. 519, is presented a litigation far more nearly resembling 
the présent, and in that case the court stated the point hère made, and 
proceeded to décide the cause on other grounds. 

On the other hand, the Matter of Sixty-Seventh Street, 60 How. 
Prac. (N. Y.) 264, is, in the reasoning of Judge Daniels, perfectly 
applicable to this case. That learned justice, arguing from the ob- 
vions purpose and intent of a testator who left a large unimproved 
tract of urban property and gave to his personal représentatives a 
power of sale substantially like the one at bar, found in that testator's 
executors a capacity so completely to divest themselves of title by 
merely selling lots as abutting upon unopened streets as to debar the 
estate they represented from receiving any compensation for the taking 
of their land when the streets were actually opened. If executors or 
trustées who never in terms exercised a power of sale in the prem- 
ises could in efifect merely surrender that which they had power only 
to sell (as this défendant in error would argue), it would seem plain 
that executors who wished to do exactly the same thing could arrive 
at the desired resuit for a valuable considération. 

The Sixty-Seventh Street Case was largely rested upon Earle v. 
Mayor, 38 N. J. Law, 47, and both the décisions last cited were spe- 
cifically approved in Simmons v. Crisfield, 197 N. Y. 365, 90 N. E. 
956, 26 L. R. A. (N. S.) 663. We therefore hold that the Langley 
trustées had authority to do what they did in 1899, and (as pointed 
eut by Daniels, J.) it is not necessary to inquire whether the convey- 
280 F.— 6 
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ançe in question was raerely in fulfillment of a power or the act of a 
trustée as such. 

[6] The second proposition, viz. tha,t the city had no power to take 
the property is based upon that portion of section 992 of the City 
Charter which requires such conveyances to be by the owners of land 
■'an entire block in extent," and it is said that the distance from that 
Street which was nearest the shore Une to the shore was not a "block 
long." The exact number of feet from this Street to the shore line is 
not specifically found, and we do not think any such finding material; 
for it is admitted that, however long or short was that distance, it 
measured the space between a street and navigable water. 

The meaning given by lexicons of authority to the word "block" 
lias often been judicially recognized, to wit, "the portion of a city in- 
dosed by streets, whether occupied by buildings or not. Harrison 
v.People, 195 111. 466, 63 N. E. 191. But we must recognize obvi- 
ous facts in a city like New York, delimited or marked ofif, not al- 
ways by streets, but by water, and navigable water, which is as much 
a highway as any street; indeed, it bas been held, and in respect of 
New York City, that "the gênerai public has a right of passage over 
the places where land highways and navigable waters meet." Knick- 
erbocker, etc., Co, v. 42d Street, etc., Co., 176 N. Y. 408, at page 417, 
68 N. E. 864, at page 866. Wie therefore do not hesitate in holding 
that a block, within the meaning of the quoted section of the charter, 
covers the distance between an existing street and the navigable wa- 
ters of New York Harbor. 

[7] By the conveyance of 1899 the city became vested with title 
to a portion of the land taken by the United States, for which the 
défendant in error has been awarded compensation, and the extent 
of that land is proven and found to be 81,120 square feet, and it was 
worth $2 a square foot on April 6, 1918. Although it owned this land, 
it held it "in trust for the public use." Knickerbocker, etc., Co. v. 42d 
Street, etc., Co., supra. 

It is now argued that, with a title of this kind and on évidence prov- 
ing that "whether or not the city held title to" the 81,120 square feet 
the value of the entire property was just the same, and the award to 
the Langley Estate should not be disturbed in amount. But, if the 
record be examined to ascertain why the expert witnesses substantial- 
ly agreed that the value of the land was unchanged by the conveyance 
for street purposes, it is found that they ail said in efifect that the street 
value (i. e., land value of the streets) was "reflected" in the value of 
the land as bouijded or limited by the proposed streets. 

This means that, if and when the streets were opened, the abutting 
property wovtld, by reason of the streets, be worth at least as much 
more as was the value of the land appropriated for highway purposes. 
But no streets hâve been opened in the physical sensé, and the city 
owns the surface to be devoted to streets. That it is held in trust for 
a public purpose does not in any way change its market value, and 
the city has been as much deprived of what it owned as was the Lang- 
ley Estate. To put it another way, the Eangley Estate has been award- 
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ed ail that thè land is worth, strëets and ail, because, when streets are 
opened, the land they hâve left will be worth the amourtt of the award. 
This will not do. The govern,nient is called upon to make just com- 
pensation for things as they are, not as they may be hereafter, and 
the compensation must flcw to those who were actually deprived of 
what they own. 

[8] Since thç valuation of this property on the testiraony adopted 
by the court below is a mer'e matter of computation, and since the 
Street land was taken on April 6, 1918, it follows that the record be- 
fore us shows that the city has been deprived bf and is entitled to 
compensation for 81,120 square feet of land, worth $2 per foot, or 
$162,240, with interest thereon at 6 per cent, from April 6, 1918. 

The judgment is therefore excessive so far as the Langley Estate 
is concerned, but under such circumstances, where the error is capable 
of correction by cemputation only, a reversai is not necessary; a re- 
mittitur or its équivalent may be directed by the appellate court. Van 
Boskerck V. Torbert, 184 Fed. 419, 107 C. C. A. 383, Ann. Cas. 191_5E, 
171. Usually èie remittitur ordered merely reduces the recovery against 
the défendants ge'nerally, but in this instance the remittitur should be 
in effect an assignment to the défendant the city of New York of its 
just proportion of the judgrnent, to wit, $162,240, with interest thereon 
from April 6, 1918. Upon the flling of such assignment within 30 
days from the rendition of this décision, the judgment will be affirmed ; 
otherwise, judgment reversed, and a new trial awarded. 

The issuance of any mandate will be delayed for the above period 
of 30 days. 



LACLEDE-CHRISTY CLAY PRODUCTS CO. v. CITY OF ST. LOUIS.* 

(Circuit Court of Appeals, Eighth Circuit. April 24, 1922.) 
No. 5830. 

1. Patents <g=>328— 986,455, daims ( to 3, for furnaoe arch, held anticipated. 

Girtanner patent. No. 986,455, claims 1 to 3, for a furnace arch iiaving 
parallel I-bearas on whicla are bracl;ets from wliich tile are suspended by 
tongue and groove arrangement, held void for anticipation. 

2. Patonts €=924 — Ordinarlly séparation of parts is not invention. 

Ordinarily tlie malcing of two or more parts out of a tbing th.at had 
theretofore been used In one part, and using the separate parts to serre 
the purpose that had been served l)efore the division, is not Invention. 

3. Patents <g=>26(2)— New combination of old éléments, producing new resuit from 

new interaction, is Invention. 

A combination Involving old éléments, brougtit together In a way not 
theretofore known, and which produced by thelr Interaction a new and 
useful resuit, is patentable. 

Appeal from the District Court of the United States for the Eastern 
District of Missouri ; Charles B. Paris, Judge. 

Suit in equity for infringement of a patent by Laclede-Christy Clay 
Products Company against the City of St. Louis. From a decree dis- 
missing the bill (270 Fed. 338), çpmplainant appeals. Affirmed. 

^=3For oUier cases sae wiae topic t KEY-NUMBER tn «11 Kejr-Numbered Dlgeatt t lodexM 
*Rehearing denled Julr 7. 1922. 
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Thomas H. Sheridan and Thomas K. Sheridan, both of Chicago, 111. 
(Jesse McDonald, of St. Louis, Mo., on the brief), for appellant. 

James A. Carr, of St Louis, Mo. (Henry S. Caulfield and Joseph J. 
Gravely, both of St. Louis, Mo., on the brief), for appellee. 

Before SANBORN, STONE, and LEWIS, Circuit Judges. 

LEWIS, Circuit Judge. This suit is for infringement of rights al- 
leged to belong to appellant under Girtanner's Letters Patent 986,455, 
issued March 14, 1911, on application of January 8, 1910, for a furnace 
arch. On final hearing the District Judge, in a well-considered opinion, 
270 Eed. 338, sustained the défense of anticipation as to the involved 
claims 1, 2 and 3, and dismissed the complaint. The three claims are 
so nearly alike that we adopt the course of appellant in setting out 
only claim 3 as the most spécifie and best to consider: 

"In a furnace arch, the combination with a pair of I-beams extending across 
the furnace, of brackets supportée! by said I-beams ; each of said briRckets 
comprising a pair of separate end-pieces one extending at the front, the 
olher at the rear of said I-beams, and a separate center pièce extending be- 
tween said I-beams; flanges on the lower edges of both said end-pieces and 
said center pièce, and tiles provided with groovea to receive said flanges." 

[1] Broadly speaking, the claim contains three éléments separated 
above by semi-colons, as will be seen ; the first and third of which saem 
without doubt to hâve been embodied in prior patents set up in ^he 
answer. Stimmel's patent, 944,296, issued December, 1909, on appli- 
cation of March 18, 1909, for improvement in tops for furnaces, doës 
not call for I-beams but "main supporting éléments" in his claims, aiid 
his spécification and drawings show three I-beams extending acroâg 
the furnace, one at the front, rear and center as supports for the tile- 
carrying éléments ; Girtanner's earher patent, 910,809, issued January 
26, 1909, for arch for furnaces, bas one I-beam transverse the center, 
supporting intégral brackets extending both rearward and forward, 
• — both are of flat arch type. Further, Green and Gent's patent, 676,- 
606, issued June 18, 1909, for arch for furnaces, calls for "a plurality 
of transverse girders which rest at their ends on the side walls of the 
furnace," and Poppenhusen's patent, 783,132, issued February 21, 
1905, shows three transverse supporting girders. The purpose of the 
transverse I-beams or girders in ail cases is to give support to the 
burden of the underhanging firebrick or tile. Thus as to the first élé- 
ment, there was not only anticipation by Stimmel, Green and Gent and 
Poppenhusen in the use of more than one transverse support, but also 
we agrée with the trial court that the question whether two (or more) 
I-beams (or girders of other form) should be used, as called for in the 
three patents last-noted and in Girtanner's second, rather than one as 
called for in his first patent, is a question answered by mechanical sug- 
gestion when it is desired to make the arch longer. 

Again, as to the third élément, it se'ems to us there is nothing new in 
the patent in suit ; for Girtanner's first patent has the grooved tile fit- 
ting into latéral extensions of pendeht portions of the brackets, and 
Green and Gent call for — 
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"beams attached to the lower edges of the said girders and extending be- 
neath the same, said beams being provided with latéral flanges, and flrebrick 
provided with latéral grooves in their side faces near their upper surfaces, 
adapted to engage said flanges of the beams, said flrebrick being suspended 
from said beams with their upper surfaces below and free from ail contact 
with said girders." 

This is identical barring choice of terms; one says I-beams and 
brackets, the other girders and beams, for the same thing. And Pop- 
penhusen shows — 

"beams (brackets) provided with flanges at their lower edges whlch engage 
prooves in the adjacent side faces of flrebrick." 

The obvions purpose in ail was to position the firebrick in the top 
of the furnace between the suspending members and direct beat con- 
tact, as a shield. 

The second élément opens the fîeld of contention. Along with it 
attention is called to the spécification : 

"It will be évident that with my construction a flat arch of any desired 
length can be readily supported, and at the same time the separate parts of 
tbe arch can be readily renewed in case of injury." 

[2] It is insisted that Girtanner's first patent called for one trans- 
verse I-beam which supported intégral brackets extending rearward 
and forward over the length of the arch, while the structure disclosed 
in his second patent, which calls for two I-beams spaced apart, with 
brackets in three separate pièces, one extending forward from the 
front I-beam, one extending rearward from the rear I-beam, and one 
between the two, demonstrates inventive genius in devising means for 
lengthening the arch. But a plurality of transverse supports was dis- 
closed, as noted, in prior patents, and Girtanner lengthened the arch 
in the same way by using two beams instead of one. That was antici- 
pated, if patentable ; though we think it wholly within mechanical sug- 
gestion. Ordinarily, the making of two or more parts out of a thing 
that had theretofore been used in one part, and using the separate parts 
to serve the purpose that had been served before the division is not 
invention. Howard v. Détroit Stove Works, 150 U. S. 164, 14 Sup. 
Ct. 68, 37 L. Ed. 1039; D'Arcy v. Staples & Hanford Co., 161 Fed. 
733, 88 C. C. A. 606; Mueller Mfg. Co. v. Mfg. Co. (D. C.) 164 Fed. 
991 ; Gen. Elec. Co. v. Heat & Motor Co. (D. C.) 205 Fed. 42. 

[3] However, where a discovery embodies co-acting éléments, al- 
though they be old, yet, if when brought together in a way not thereto- 
fore known, they produce by their interaction a new and useful resuit, 
the combination is patentable, Régent Mfg. Co. v. Penn, Elec. Mfg. 
Co., 121 Fed. 80, 83, 57 C. C. A. 334; and if one of the éléments in 
the combination be removed or changed so that their interaction is 
then in another way (in obédience to a différent co-operative law), there 
is nevertheless invention, although the same resuit is attained ; for in 
that case a différent idea of means expresses the discovery, and the 
new is not an équivalent of the old. 1 Robinson on Patents, § 254. 
But the inquiry in such a case is always one of fact, whether the change 
or rearrangement of those éléments bas, in their co-action, produced 
the old resuit in a différent way ; and hère we fail to find that it has 
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donc So. The three éléments in combination, whether the brackets be 
intégral or in three parts, were utilized for the same purpose, and per- 
form the same function sn the same way and produce the same resuit 
for which they were used in other prior patents. Whether intégral or 
in separate parts, the one useful purpose of a bracket, so-called, was 
to engage the tile and hold them suspended between the fîre and the 
supporting éléments. But in ail the patents that hâve been mentioned 
this purpose was successfully attained in the same way. 

The principal insistence is on the latter part of the quotation from 
the spécification. It is said that firebrick or tile at the rear end of the 
furnace are subject to the greatest beat, that they are liable to give 
way and the end of the bracket may become damaged or burned otï, 
and that repair is made easy by simply removing that part of the brack- 
et and putting in a new part, leaving undisturbed the remaining parts. 
We think the answer to this, and ail other claims based on a tile-sup- 
porting bracket of cantilever form, is McKenzie's patent, issued Au- 
gust 9, 1904, for fire arch for f urnaces, in which claim 1 reads : 

"In a fire arch of the class described, the combination of beam mechanism 
nrranjred transversely across the furnace, a plurality of brackets attached' 
thereto and extending inwardly therefrom, a phirality of beams longitudinally 
disposed and removably attaclied to the inwardly extending brackets and pro- 
vided with grooves in the lower portion thereof, and a plurality of fire brick 
or tile provlded with portions engaging the grooved mechanism of the longi- 
tudinal beams to permit the casy insertion or removal of said tile mechani.sni, 
substantially as described." 

The claimed purpose to be attained (easy repair and renewal of 
brackets) appears to be as readily attainable by the use of one as by the 
use of the other, that is, the means in the two patents are équivalents ; 
and McKenzie was first. 

Affirmed. 



SHARP et al. v. UNITED STATES. 

(Circuit Court of Appeals, Fifth Circuit. April 27, 1922.) 
No. 3808. 

1. Criminal law <@=3l 167(3)— Refusing to quash counts on which défendant was 

not convicted is not prejudicial. 

Where numerous défendants were charged with several offenses, by an 
indictment cohtaining flve counts, the oveiTuling of a motion made by one 
défendant to quash counts 4 and 5 of the indictment was not prejudicial, 
where he was convicted on!y on counts 1 and 2. 

2, Commerce <s=s33— Alcohoi consigned to another State is in "interstate ship- 

ment" in hands of switching carrier. 

A shipment of alcohol, which had been loaded into a car consigned to 
another state and was on the tracks of a belt Une, which performed only 
switching services in deliverlng the car to the carrier which was to hauf 
it to destination, was already in "interstate shipment," withln Act Feb. 
13, 1913 (Comp. St. § 8603), relating to larceny of goods in interstate com- 
merce. 

[Ed. Note. — For other définitions, see Words and Phrases, FUrst and 
Second Séries, Interstate Commerce.] 

(gssFar otber cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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3. Criminal law<S==>l 169(3)— Evidence as to fact admitted by abjectlng défend' 

ant is not prejudicial. 

Evidence of the flnding of whisky in tiie reai' of the résidence of one 
défendant when tlie otticers made searcli without a warrant was not 
prejudicial to that défendant, where he testified that he rented the shed 
to codefendant, and admitted that thé codefendant had stored whislsy 
therein, so that the admission of such évidence was not réversible error. 

4. Criminal law (§=3364(5)— Statement of one défendant after transaction is 

not res gestee. 

An extrajudicial statement by one of several defendg^nts, made some 
time after the larceny from an Interstate shipment, to a city détective, 
that tlie pay roll of the shipper showed that another défendant was at 
work at the shipper's factory on the night of the larceny, was a statement 
as to a past transaction, and not admissible on his behalf as part of the 
res gestœ. 

5. Intoxieating liquors <s=>224— Government neéd not prove défendants had no 

permit to transport. 

In a prosecntion for transportation of alcohol without the permit 
required by'the National Prohibition Act, it is not incumbent on the gov- 
ernment to prove that défendants had no permit, which, if it was issued, 
presumably was in défendants' possession or their control. 

6. Criminal law <®=3l 122(2)— Record must show refused request was applicable 

to évidence. 

A conviction will not be reversed for the refusai of a requested written 
charge, even if it stated coriect propositions of law, where the record 
does not show that those propositions were applicable to a state of facts 
which évidence adduced tended to prove. 

7. Criminal law ©=51 l22(3)^Rulinqs on sufflciency of évidence to support instruc- 

tions not reviewed, if record dOes not disclose ail the évidence. 

The rulings on the sufflciency of the évidence to support the charges 
canuot be reviewed, where the record does not purport to disclose ail the 
évidence or the substance thereof. 

In Error to the District Court of the United States for the Eastern 
District of Louisiana ; Rufus E. Poster, Judge. 

Randall Sharp and others were convicted, respectively, on various 
counts of an indictment, charging theft of alcohol from an interstate 
shipment and conspiracy to violate the National Prohibition Act (41 
Stat. 305), and they bring error. Affirmed. 

C. S. Hébert, H. L. Landfried, and Richard B. Otero, ail of New 
Orléans, La., for plaintiffs in error. 

L. H. Burns, U. S. Atty., and L. P. Bryant, Jr., Asst. U. S. Atty., 
both of New Orléans, La. 

Before WALKER, BRYAN, and KING, Circuit Judges. 

WALKER, Circuit Judge. The nine plaintiffs in error were joined 
with other persons in an indictment containing five counts, which, re- 
spectively, charged that they stole 80 drums of ethyl alcohol from a 
specified railroad car while the same was on the tracks of the New Or- 
léans Public Belt Railroad, said alcohol then and there moving as and 
constituting part of an interstate shipment of f reight, namely, a ship- 
ment of alcohol from a named shipper at New Orléans, La., to a named 
consignée at Kansas City, in the state of Missouri, via the Illinois Cen- 
tral Railroad Company; that they conspired to commit the offense 

®=3For other cases see same toplc & KKY-NUMBER In ail Key-Numbered Dlgesta & Indexes 
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charged in the first count; that they unlawfully, willfully, knowingly, 
and feloniously received and had in possession alcohol described as in 
the first count, then and there knowing that it was taken, stolen, and 
carried away while moving as an interstate shipment as aforesaid; that 
they conspired to willfully and knowingly, without first obtaining a per- 
mit from the United States prohibition director at New Orléans, trans- 
port alcohol as described in the first count; and that they conspired to 
willfully and unlawfully possess alcohol described as in the first count. 

[1] One of the plaintiffs in error, who was convicted only on counts 
1 and 2 of the indictment, complains of the overruling of a motion 
made by him alone to quash counts 4 and 5 of the indictment. The re- 
suit of the trial kept that action of the court, assuming that it involved 
error, from being prejudicial to him or a ground of reversai in his be- 
half. 

[2] At the time of the occurrences charged, the alcohol in question 
was in a car on a track of the New Orléans Public Belt Railroad, a 
public utility of the city of New Orléans, which had receipted for it, to 
be switched to the carrying Une. The fact that the alcohol was still 
in the possession of the carrier which was to render only a switching 
service did not keep it from being an interstate shipment, within the 
meaning of the Act of February 13, 1913 (U. S. Compiled Stat. § 8603), 
relating to larceny, etc., of goods in interstate commerce. The desti- 
nation of the alcohol was fixed and certain from the time the shipper 
parted with possession and control of it, and the car containing it was 
îaunched on its way to another state by being committed to the switch- 
ing line for delivery to the carrying line. The switching was the ini- 
tial step in an interstate carriage. The court was not in error in ruling 
to the efïect that there was an interstate shipment from the time the 
car containing the alcohol was receipted for by the Public Belt Rail- 
road. Coe V. Errol, 116 U. S. 528, 6 Sup. Ct. 475, 29 h. Ed. 715. 

[3] The défendants objected to testimony of one Ford to the fol- 
lowing effect: That on the night of the 17th day of September, 1920, 
after the arrest of several of the défendants, while on a truck where- 
on alcohol was being transported on a street in the city of New Orléans, 
the arresting officers, including the witness, who was a city détective 
and was working in conjunction with the prohibition enforcement of- 
ficers, without a search warrant, searched the rear of the résidence 
premises of the défendant Vinette and found five drums of alcohol in a 
shed therein. Vinette stated that he rented that shed to Sharp, a co- 
defendant, and admitted that Sharp stored the alcohol therein. Vi- 
nette could not hâve been prejudiced by the admission of other évidence 
of a fact which he admitted. In the circumstances disclosed, the ac- 
tion of the court in overruling the above-mentioned objection was not 
réversible error. 

[4] The court sustained an objection by the prosecution to testi- 
mony of a witness for the défendants to the efïect that Kokemor, one 
of the défendants, "some time after August 25, 1920," — the date on 
which the car was broken into and alcohol was taken therefrom while 
it was on the premises of the Southern Cooperage Company — after 
examining the pay roll of the Cooperage Company, stated to a city 
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détective that the pay roll showed that Fred Brown, another défendant, 
was at work at the cooperage plant on the night of August 25, 1920. 
The making of the statement which was se excluded was not part of 
the res gestae of the transaction in question. What was said was in 
référence to an incident of a past and concluded occurrence. Evidence 
as to what the défendants, or either of them, said "some time after 
August 25, 1920," as to what occurred on that date, was not admissible 
in their behalf. 

[5] In behalf of each of the défendants a motion was made to direct 
a verdict in his favor as to the fourth count of the indictment, for the 
reason that no proof was offered to sustain the averment of that count 
as to the défendants having no permit to transport alcohol. It was not 
incumbent on the prosecution to adduce évidence to support such a nég- 
ative averment, which, if untrue, readily could hâve been disproved by 
the défendants producing the permit, which, if it was issued;^ presum- 
ably was in their possession or under their control. Faraone v. United 
States, 259 Fed. 507, 170 C. C. A. 483. 

[6, 7] Complaint is made of the refusai of the court to give part of 
a requested written charge. Assuming the correctness of the proposi- 
tions stated in the refused instruction, that action of the court is not 
a ground of reversai, as the record does not show that those proposi- 
tions were applicable to a state of facts which évidence adduced tended 
to prove. As the record does not purport to disclose ail the évidence, 
or the substance of ail the évidence, the rulings of the court on the 
question of the sufficiency of the évidence adduced to support charges 
made are not properly presented for review. 

_ We do not think that the record shows any réversible error! The 
judgment is affirmed. 



GOLDBERG et al. v. UNITED STATES. 

(Circuit Court o£ Appeals, Fiftli Circuit. Aprii 3, 1922.) 
No. 8501. 

1. Internai revenue i@=32— Statute requiring "retail liquor dealers" to pay tax 

was not repealed by War-Time Prohibition Act. 

Kev. St. § 3244 (Comp. St. S§ 5971, 6176, 6187), imposing a spécial tax 
on "retail liquor dealers," who are deflned as those who sell distilled 
spirits in less quantities than five gallons at one time, and which required 
the tax to be paid, not only by persons engaged exclusively in the sale of 
liquor, but also by druggists and others who, in connection with their 
other business, sold liquor for médicinal, meobanical, or other purposes, 
was not repealed by the War-Time Prohibition Act (Comp. St. Ann. Supp. 
1919, §§ .SllSii/iaf-SllSii/iah), which prohibited the sale of distilled 
spirits for beverage purposes during the war. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Retail Liquor Dealer.J 

2. Criminal law (3=5l5— Punishment for failure to pay spécial tax is not released 

by subséquent enactment of national prohibition. 

One who had committed the offense of selling intoxicating liquors with- 
out having paid the spécial tax required of retail liquor dealers, prior to 

®s>Far other cases see ssme toplc & KEY-NUMBBR In ail Key-Numberad Dlgcsta St Indexas 
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the adoption of the Eighteenth Amendmcnt aud the enactraent of tlie Na- 
tional Prohibition Act, can be tried and punished for that offense after 
national prohibition took effect, under Rev. St. § 13 (Comp. St. § 14), pro- 
viding that the repeal of any statute shuU not hâve the effect to releaso 
aoy penalty unless the repealing act shall e.xpressly so déclare. 

3. Criminal law <s=»l035(2), ( 129(1 )—Error in consolidation of cases for trial 

not reviewable, where no objection nor assignments of error. 

Even if it was error to consolidate for trial a joint indictment au'iiiust 
two défendants for failure to pay the spécial retail liquor dealer s tax, 
witli separate indictments against each défendant chargiug a sale of U'i- 
uor contrary to the War-Time Prohibition Act (Conip. St. Aun. S'i|);i. 
. 1919, §§ 3115ii/i2f-3115iVi2h), the objection is not available tb défend- 
ants, where it was not made before trial, nor incliided in the original a.s- 
signments of error, but was sought to be raised for the tirst time iu the .ip- 
pellate court. 

4. Criminal law (@=9l038(l), 1036(1), 1 129(1)— Charge must be objected to, ex- 

ception saved, and assigned as error, to be reviewable. 

Charges of the court are not reviewable, wliere no objection was made 
to them when they were given, no exceptions were taken, and no assigii- 
ment of error was based upon them. 

In Error to the District Court of the United States for the Southern 
District of Georgia; Beverly D. Evans, Judge. 

Harry Goldberg and another were convicted of carrying on the busi- 
ness of a retail liquor dealer witliout having paid the spécial tax, and 
of unlawful sale of distilled spirits for beverage purposes, contrary 
to the War-Time Prohibition Act, and they bring error. Affirmed. 

Shelby Myrick and A. A. Lawrence, both of Savannah, Ga., and J. 
T. G. Crawford, of Jacksonville, Fia., for plaintiffs in error. 

Charles D. Russell, Asst. U. S. Atty., and John W. Bennett, U. S. 
Atty., both of Savannah, Ga. 

Before WALKER, BRYAN, and KING, Circuit Judges. 

BRYAN, Circuit Judge. The défendants, Harry Goldlîerg and Israël 
Goldberg, were convicted upon a joint indictment, charging that on 
July 29, 1919, they were carrying on the business of a retail liquor 
dealer without having paid the spécial tax required by Revised Statutes, 
§ 3244 (Comp. St. §§ 5971, 6176, 6187). lîach défendant was also 
convicted upon a separate indictment charging an unlawful sale, on 
July 31, 1919, of distilled spirits for beverage purposes. The joint 
indictment is based upon Revised Statutes, § 3242 (section 5965), and 
the separate indictments upon the provision of the War Prohibition 
Act, to the effect that after June 30, 1919, and until the conclusion 
of the War and demobilization, it should be unlawful to sell dis- 
tilled spirits for beverage purposes. 40 Stat. at L. 1046 (Comp. 
St. Ann. Supp. 1919, §§ 3115"/i2f-3115"/i2h). 

The indictments were found November 15, 1919, and consolidated 
for trial by order of court upon motion of the district attorney, and 
without objection by défendants, or either of them. A demurrer to 
the joint indictment, upon the ground that the payment of tax by a re- 
tail liquor dealer has not been required by law since June 30, 1919— 
the effective date of the War Prohibition Act — was overruled. 

There was sufifîcient évidence that liquor was being sold at retail at 

igssFor other cases see same topic & KBT-NUMBER in ail Key-Numbered Digests & Indexe» 
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a store in Savannah. Sales on at least three occasions were shown, and 
several thousand empty bottles and cartons with whisky labels on them 
w^re found there. 

The principal contention on the facts is that the place of business 
was being conducted, not by the défendants, but by several of their 
brothers. The défendant Harry Goldberg claims a case of mistaken 
identity. One witness seemed to be in some doubt as to the identity 
of this défendant, but other witnesses testified positively that he was 
présent while sales were being made and asserted the rights of an own- 
er of the place, by resisting a search by government officiais, and de- 
maqding to be shown their authority to make it. Besides, the défend- 
ants offered in évidence, without limitation as to its purpose or efifect, 
testimony taken at a preliminary hearing, from which it appeared that 
the doubtful witness was more positive just after the arrest of the de- 
fendants than hé was at the time of the trial, which occurred more than 
a year later. The défendant Israël Goldberg undertook to prove an 
alibi, but he was positively identifîed. 

[1] The order of the court overruling the demurrer to the joint in- 
dictment is assigned as error. It is contended that section 3244, which 
required a spécial tax of retail liquor dealers, was repealed by the 
War Prohibition Act, and that consequently no tax was required on 
the date when it is charged by the indictment that défendants engaged 
in the business of retail liquor dealers. Section 3244 defines a retail 
liquor dealer as a person who sells or offers for sale distilled spirits in 
less quantities than five wine gallons at the same time. Prior to the 
passage of the War Prohibition Act, no distinction was made between 
dealers engaged in the sale of distilled spirits for beverage purposes 
and dealers so engaged for any other purpose. Besides, the spécial 
tax was required to be paid, not only by persons engaged exclusively in 
the sale of liquor, but also by druggists and others who, in connection 
with their other business, sold liquor for médicinal, mechanical, or other 
purposes. United States v. Stafford (D. C.) 20 Fed. 720; United States 
V. White'(D. C.) 42 Fed. 138; United States v. Morfew (D. C.) 136 
Fed. 491. 

The joint indictment did not charge, and it was not necessary that it 
should charge, that the défendants were engaged in the business of sell- 
ing distilled spirits for beverage purposes. The War Prohibition Act 
was not intended to repeal the gênerai provisions of law for the collec- 
tion of internai revenue, and none of those provisions were intended to 
be or were repealed, superseded or supplanted until the Eighteenth 
Amendment and the National Prohibition Act (41 Stat. 305) became 
effective. 

[2] Inasmuch as the trial occurred after the effective date of the 
amendment and the National Prohibition Act, it is also contended that 
either the amendment or the last-mentioned act repealed the revenue 
provisions of the Revised Statutes and the War Prohibition Act, and 
that therefore, although it was a violation of the law to engage in the 
business of a retail liguor dealer at the time the indictment was found, 
punishment could not be imposed, because of the repeal before trial. 
This contention is untenable, in view of section 13, Revised Statutes 
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(Comp. St. § 14), which provides that the repeal of any statute shall not 
hâve the eiïect to release any penalty, forfeiture, or liabiHty unless the 
repeahng act shall expressly so déclare. There is no such déclaration 
in the National Prohibition Act. 

[3] The order of the court consolidating the indictments for trial 
is attacked as being erroneous. That objection was not made before 
trial ; it was not included in the original assignments of error, but is 
sought to be raised for the first time in this court. It may be assumed 
that, if timely objection had been made, the order consolidating the in- 
dictments would form the basis for réversible error. But parties 
should not sit idly by, and by their silence acquiesce in, or consent to, 
proceedings at a trial which are not in strict conformity to law, if they 
expect to complain of such proceedings in an appellate court. Im- 
portant rights, even in criminal cases, can be waived. Frank v. Man- 
gum, 237 U. S. 309, 35 Sup. 582, 59 h. Ed. 969. The principal case 
relied on is that of McElroy v. United States, 164 U. S. 76, 17 Sup. 
Ct. 31, 41 h. Ed. 355. But there the défendants objected and excepted 
to the order of consolidation. 

[4] Counsel argue in their brief and orally that the trial judge com- 
mitted error in several charges given by him to the jury, but no objec- 
tion was made to thèse charges when given, no exceptions taken, and 
no assignment of error is based upon them. Under thèse circum- 
stances, the charges of the court are not before us for review. 

The judgments are affirmed. 



CITY OF NEW ORLEANS et al. v. O'KEEFE et al. 

(Circuit Court of Appeals, Fifth Circuit. April 1, 1922.) 
No. 3735. 

1. Municipal corporations i@=3593—Louisiana Constitution does not permit city to 

make binding contract fixing street car fares. 

Const. La. 1921, art. 19, § 18, wliicli forbids an abridgment of the police 
power of the state, as construed by the courts of that state, prohibits a 
city from makiiig an irrévocable contract, which prevents it from' there- 
after regulating the rates of public utilities. 

2. Carriers (S=3l2(9)— Rate of fares not fixed by contract cannot be enforced as 

condition of exercising franchise after they became confiscatory. 

VVhere a city had no authority to inake an irrévocable contract fixin.? 
Street car fares, it could not enforce, as a condition précèdent lo tbe right 
to continue to use its streets, an ordinance fixing such fares, after the 
fare so fixed had become confiscatory. 

Appeal from the District Court of the United States for the Eastern 
District of Louisiana; Henry D. Clayton, Judge. 

Suit in equity by J. D. O'Keefe, as receiver of the New Orléans 
Railway & Light Company, and others, against the City of New Or- 
léans and others. From a decree granting an injunction pendente lite 
to restrain interférence with the receiver in charging an 8-cent street 
car fare (273 Fed. 560), défendants appeal. Affirmed. 

&=)Fot other cases see same topic & KEY-NUMBUR in ail Key-Numbered Dlgests & Indexe* 
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W. Catesby Jones and René Viosca, Asst. City Attys., and Ivy G. 
Kittredge, City Atty., ail of New Orléans, La., for appellants. 
H. Génères Dufour, of New Orléans, La., for appellees. 

Before WALKER, BRYAN, and KING, Circuit Judges. 

KING, Circuit Judge. This is an appeal from a decree of the Dis- 
trict Court granting an injunction pendente lite restraining the city of 
New Orléans, and its officiais named in said decree, from interfering 
with the receiver of the New Orléans Railway & Light Company in 
charging an eight-cent fare on said street railway System, until said 
order should be modified by said District Court, during the continuance 
of the suit pending in said District Court of the Empire Trust Com- 
pany, as trustée, against said New Orléans Railway & Light Company, 
in which said receiver was appointed, upon the ground alleged in said 
bill for injunction that a lower rate of fare would deprive the com- 
plainant and said Railway Company of their property without due 
process of law. 

The défendants did not oflfer any évidence contesting the allégations 
of the bill (which were supported by proof), but resisted the grant of 
the injunction upon the ground that the Railway & Light Company, 
and its subordinate companies, in securing their franchises had made 
irrévocable contracts with the city of New Orléans by which said rate 
was fixed at fîve cents, which rate could not be changed except by 
consent of the city, as one of the contracting parties, and that the five- 
cent rate was a condition to the grant of said franchises. 

The court, in a very careful and fuU opinion rendered by Hon. Henry 
D. Clayton, the judge presiding, found the facts to be as claimed by 
the complainant receiver, and found that under the Constitution and 
laws of Louisiana the city of New Orléans and the Railway Company 
could not make an irrévocable contract fixing street car f ares ; that 
the city of New Orléans was empowered to regulate the. rates of local 
public utilities in its borders, having ail the powers of the state dele- 
gated to it for that purpose ; and that where a rate prescribed, or con- 
tinued, by the city in the exercise of such power deprived the utility 
of its property without due process of law, as he found would be then 
donc by any rate for street car service of less than eight cents, the city 
could be enjoined from enforcing the same. O'Keefe, Receiver, v. City 
of New Orlea-ns (D. C.) 273 Fed. 560. This opinion sufficiently sets 
forth the facts and authorities supporting this conclusion and renders 
unnecessary any gênerai discussion thereof by this court. 

[ 1 ] It was insisted in this court on behalf of the city of New Or- 
léans that under the Constitution of Louisiana in. force at the time of 
the grant to the several railway companies of thé franchises to occupy 
the streets of the city, the city of New Orléans had the power to make 
irrévocable contracts with said railway companies as to a rate of fare 
to be charged, and that where such contracts were made they remained 
binding, even if the rate became confiscatory. Columbus Ry., Power & 
Light Co. V. City of Columbus, 249 U. S. 399, 39 Sup. Ct. 349, 6^ 
L. Ed. 669, 6 A. L. R. 1648. 
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The powers of the city of New Orléans to regulate îts public utili- 
ties hâve but Tecently beeh the subject of elaborate investigation by the 
Suprême Court of l/ouisiaha, the results of which are given in an il- 
luminating opinion in the case of State of Louisiana v. City of New 
Orléans (not yet [officially] reported) 91 South. 533, handed down on 
March 20, 1922. It is there held that the city of New Orléans possess- 
es the f ull power of the state to reg^ilate the local public utilities in its 
limits. It is further held that under the Constitution of lyouisiana, 
which forbids an abridgment oî the police power of the state, the Légis- 
lature cannot bargain away the authority to fîx or. contract rates for 
public utilities. This bas been a provision of the Constitution of Loui- 
siana since 1879. It is further held that a municipality, inyested with 
authority to grant franchises and iix rates for local public utilities, 
cannot irrevocably surrender, or barter away, its police power in that 
respect, even for a limited term, unless, perhaps, the municipality is 
specifically authorized to make such irrévocable contract by the Légis- 
lature of a state whose Constitution allows ît. Hère, as we hâve seen, 
the Constitution forbids it. 

It is therefore quite clear, from the foregoing opinion, that the Con- 
stitution of Louisiana would prohibit any attempt on the part of the 
Législature, or the city of New Orléans as its délegated agency, to 
make an irrévocable contract, preventiiig it at any'time from regulat- 
ing the rates .of a public utility. Such being the case, no contract ex- 
isted with the Railvvay Company binding it to continue a confiscatory 
rate. As was said by the Suprême Court of the United States : 

"The total want of power çf the mnnlelpalitles hère In question to con- 
tract for rntps. which Is thus estaWIsh^rl, and the stnte public polley iipon 
•whieh the prohitiltirm aKfiInst the existenoe of such authority rpsts, absohitely 
exdude. the existence of the rlght to enforce, a» the resuit of the Obtipatlon 
of a contract. the concededly confiscatory rates vhloh are Involved, and there- 
fore conclnslvely demonstrate the error commltted below In enforclnç such 
rates Bpon the theorv of the existence of contract." Southern lowa Kléc. Co. 
V. Charlton, 2,'55 V. S. 530, .546, 41 Siip. Ct. 400. (5.5 h. Kd, 70-1: City of San 
Antonio v. San Antonio Public Service Co., 255 V. S. 547, 41 Sup. Ct 428, 
«5 li. Ed. 777. 

[2] The argument is also advanced that the ntaintenance of the rate 
of five cents was a condition to the grant, and continued use, of 
the franchises to occupy the streets. Having decided that there is no 
existing contract fixing the rate, we cannot so construe the ordinances 
granting thèse franchises and fixing such rates. In a» récent case in 
which it was insisted, even if there was no contract binding both par- 
ties, that the maintenance of the rate originally named in the fran- 
chise ordinance would ,be oblige) torv on t.he"Railway Company as a con- 
dition to thei exercise pf -its franchise, in deciding against the daim, the 
Suprême Court çf the,, United States, speaking by the late Chief Justice 
White, said : ; , • 

"(The dwty of »in owner of prlvate propp'rty used for the public service to 
charge onl.r fl réasonahle rate and thn« rospect the authority of goyernnient 
to régulai* In the public Intf^rest. and of govcrnraent to roinilate It by Sxlng 
such a reasonable rate as will safeçusvd the rlghts of prlvate bwnèrship, ar» 
Interdependent and rcclprocal. • • • •• 
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Tli ère fore where the regulatory power was uncontrolled by contract 

it is held : 

"It vvonifl follow that that power would be requlred to be exerted. and 
hence the supposed condition, operating upon tlie private owner, would be 
nugntory. Siich a case really présents no question of a condition, since it 
résolves itself Into a mère issue of the exercise by govemment of Its regula- 
tory power." San Antonio v. San Antonio Public Service Ce, 255 U. S. 547, 
556, 41 Sup. et. 428, 65 L. Ed. T77. 

The decree of the District Court is therefore affirmed. 

BRYAN, Circuit Judge (concurring). I base my conclusion, that 
the decree of thé court below should be affirmed, solely upon the efïect 
of the décision of the Suprême Court of Louisiana, rendered March 20, 
1922, in State v. City of New Orléans, 91 South. 533. 



McNEE V. WILLIAMS, District Judge. 

(Circtiit Court of Appeals, Eighth Circuit. March 29, 1922.) 

No. 212. 

Appeal and error <s=>l 192— Mandate to proceed in conformity with opinion héld 
not to require Judgment for défendant. 

Where the briefs of the parties on writ of error to revlew a judgment 
for plaintifC agreed that the only question for décision was whether the 
lands in controversy, whlch défendant claimed uhder a tax deed, were 
subject to taxation, though the pleadings In that case presented other^ob- 
Jectlons to the validity of the tax deed, a mandate, after reversai of that 
Judgment, directing the trial court to proceed In conformity with the 
opinion, did not require it to enter a judgment in favor of défendant, but 
only requlred further proceedlngs to be had In accordance with the dé- 
termination that the land was subject to taxation. 

Rule by George A. McNee against Hon. R. L. Williams, as Judge 
of the District Court of the United States for the Eastem District of 
Oklahoma, to show cause why respondent should not be required by 
mandamus to render a final judgment in favor of petitioner as défend- 
ant in a causé pending in that court, wherein James E. Whitehead wa» 
plaintiff and George A. McNee défendant. Rule discharged, and pé- 
tition dismissed. 

James S. Twyford, of Oklahoma City, Okl. (Solon W. Smith, of 
Oklahoma City, 0kl., on the brief), for petitioner. 

F. E. Riddle, of Tulsa,' Ôkl. (Conn X,inn, of Tulsa, Okl, on the 
brief), for respondent. 

Before SANBORN and LEWIS, Circuit Judges, and VÀN VAI/- 
KENBURGH, District Judge. 

IjEWIS, Circuit Judge. The petitioner, McNee, caused a rule to is- 
sue out of this court on Hon. R. L. WilUams, as District Judge for the 
Eastem District oof Oklahoma, to show cause why he should not be 
required by writ of mandamus to entei?, final judgment in favor of the 

■ifBsPoT stiier caTOB see iame toplc & KBY-NUMBBR In oïl Ker-KuœlMred Digeste * InOezM 
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défendant in a cause pending in that court entitled "James E. White- 
head, Plaintiff, v. George A. McNee, Défendant." The rule issued on 
McNee's pétition, which charged that respondent had refused to com- 
ply with the mandate of this court in cause No. 5126, entitled "George 
A. McNee, Plaintiflf in Errer, v. James A. Whitehead, Défendant in 
Error," 253 Fed. 546, 165 C. C. A. 216, which is the same cause as 
that now pending in the District Court ; that it was tried on its merits 
in the District Court in November, 1917, resulting in a judgment in 
favor of Whitehead; that it was then brought hère by McNee as 
plaintiff in error, resulting in reversai, that the mandate that went 
down contained this : 

"On considération whereof, it is now hereby ordered and adjudged by this 
court, that the .ludgment of the said District Court, in this cause be, and 
the same is hereby, reversed with costs ; It is f iirther ordered that this cause 
be, and the same is hereby, remanded to the said District Court with directions 
for further proceedings in conformity with the opinion of this court." 

The return to tlie rule, taVen with the recitations in the pétition ad- 
mitted by respondent, shows that petitioner's motion for judgment in 
his favor was presented to and denied by the judge who tried the case 
and who, on denying the motion, granted leave to Whitehead to file 
an amended complaint, that no demand was ever made on respondent to 
cause the judgment to be entered for défendant, and that the only 
action which he was asked -to take in the cause was to rule on defend- 
ant's motion to strike the amended cor—plaint, which he overruled. 

The pétition for the writ sets up in ..ill the substance of the plead- 
ings at the time of the trial, from which it appears that the complaint 
stated two causes of action, one at law, i. e., ejectment, and the other 
in equity, i. e., a bill to remove as a cloud on plaintiff's title to the 
lands described in the first count a tax deed held by défendant and 
alleged to be void because the lands were exempt from the taxes for 
which they were sold. The answer did not respond separately to each 
count. It denied that plaintiff owned the lands, it denied the exécution 
and delivery of one of the deeds set up by plaintiff in his chain of 
title, it admitted that défendant was in possession, it denied that the 
lands were exempt from taxes, and set up defendant's tax deed as 
vesting title in him ; and then pleaded by way of cross-petition that, by 
virtue of his tax deed and possession, he is entitled to hâve the deed 
declared valid and perfect and to hâve his title quieted as against the 
plaintiff, and that plaintiff's alleged title be declared to be null and 
void, and prayed accordingly. To the answer thus Consolidated to the 
two counts the plaintiff filed a reply, in which he alleged that the tax 
deed was "void because no notice was given to this plaintiff or to 
any of his grantees (grantors) or to his tenant of the application for 
said tax deeds or either of them as is required by law." It further 
appears from the pétition for the writ that when the défendant offered 
in évidence his tax deed, yirhich was a correction deed of a prior tax 
deed covering the premises in controversy, the plaintiff objected on the 
ground that the lands were exempt from taxation at the time of the 
tax levy under which they were sold and the deed issued to défendant, 
that the trial judge sustained the objection and announced that judg- 
ment would be entered for the plaintiff. The pétition further shows 
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that when the case came on to be heard on writ of error the brief for 
plaintiff in error contained this : 

"Ail thèse spécifications of error may properly be argued together. The 
question is this: 'Are the inherlted lands of miner Choctaw Indian heirs of 
the quarter blood, before sale through the proper county court of Oklahoma, 
subject to taxation?' If this question is answered in the affirmative the 
plaintiff in error must prevail and the judgraent of the trial court reversed 
iind juQgment rendered for défendant as prayed by his ansvver and cross- 
l)etition. Otherwise the judgment of the lower court should be afflrmed with 
costs" 

— and to that the brief for défendant in error responded: 

"We agrée with plaintiff in error in his brief that if such lands are taxable 
by the state, the judgment should be reversed, and if such lands are not 
taxable, the judgment should be afiirmed. Therefore, the one and whole ques- 
tion is — Are thèse lands taxable?" 

Taking counsel at their word, the opinion rendered in the case 
(McNee v. Whitehead, 253 Fed. 546, 165 C. C. A. 216) went no fur- 
ther than to answer that question in the affirmative. There were other 
issues raised hy the reply not noticed hère, because counsel agreed that 
this court need pass only on the one question of law. 

The mandate did not in terms require the court to act in the man- 
ner which petitioner now asks to hâve it do under compulsion of the 
writ. It required the trial ce art to take "further proceedings in con- 
formity with the opinion of this court," and reading it in the Hght 
of the opinion, we think there is no room to claim that it directed, or 
intended to direct the District Court to enter a final judgment in favor 
of the défendant. Insurance Co. v. Hill, 193 U. S. 551, 24 Sup. Ct. 
538, 48 h. Ed. 788; In re Sanford Fork & Tool Co., 160 U. S. 247, 16 
Sup. Ct. 291, 40 L. Ed. 414; Hawkins v. Ry. Co., 99 Fed. 322, 39 
C. C. A. 538; Mulqueen v. Cordage Co. (C. C.) 108 Fed. 931; Ex 
parte Union Steainboat Co., 178 U. S. 317, 20 Sup. Ct. 904, 44 L. Ed. 
1084. The direction of the mandate to proceed in conformity to the 
opinion made the opinion a part of the mandate, and it is to be "inter- 
preted according to the subject-matter to which it has been applied." 
Metropolitan Co. v. Drainage District, 223 U. S. 519, 523, 32 Sup. Ct. 
246, 56 L. Ed. 533 ; Baltimore Building & L. Ass'n v. Alderson, 99 
Fed. 489, 492, 39 C. C. A. 609. This court did not décide that défend- 
ant had the better title. It expressed no opinion as to whether his tax 
deed vested in him a better title than that claimed by plaintiff, or any 
title. It only settled a question of law on assumed facts. The court 
was not asked to consider the whole record for judgment de novo, as 
on the second count, or on the cross-petition ; and as to the first count 
it was not within judicial power to take away Whitehead's right to 
the verdict of a jury on that count. The seventh amendment forbids. 
Slocum V. Insurance Co., 228 U. S. 364, 33 Sup. Ct. 523, 57 h. Ed. 
879, Ann. Cas. 1914D, 1029. When the cause was reversed and re- 
manded to the District Court with directions for further proceedings 
in conformity with the opinion of this court, the only command which 
it carried to respondent was to apply the principle of law established 
by this court, in its final disposition. 

Rule discharged and pétition dismissed at petitioner's costs, 
280 F.— 7 
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CANAL CONST. CO. v. HENSON. 

(Circuit Court of Appeals, Eighth Circuit. April 14, 1922.) 
No. 5901. 

1. Appeal and error <@=;9 1002— Verdict on conflicting évidence conclu$ive. 

Finding of jury ou a question on wliicli tlxc évidence was conflicting, 
and in regard to wliich reasonable meu might differ, was conclusive ou 
appeal. 

2. Master and servant <s=>204(3)— Rislt of négligence of fellow servant lieid 

net assumed linder Arkansas statute. 

Under Crawford & Moses' Dig. Arlc. § 7137, a workman employed by a 
corporation engagea in construction work did not assume tïie risk of nég- 
ligence of a fellow servant, fellin^ a tree without a warning required by 
a rule of the corporation and a custom adopted by its employés. 

3. Evidence <s=:9546— Qualification of physician a question for trial court. 

Qualification of physician to testify as to customary results attending 
fractures was a question for the trial court. 

4. Trial tg=>76— Not compétent for counsel to objeot until cross-examination con- 

cerning Icnowledge of witness. 

Where physician testitied tliat he had seen the X-ray of plaintifC's in- 
juries taken by another physician, and that he knew that it was the same 
X-ray, it was not compétent for counsel to object to question as to what 
witness found from the X-ray, because the witness did not show how he 
knew it was the same X-ray, until he had by cross-examination, or some 
kind of an examination, shown that the witness did not hâve knowledge 
based on reasonable grounds that the X-ray was the same. 

5. Appeal and error <3=>274(5) — Exception insufficient to raise error in instruc- 

tions. 

An exception: "Just one more exception; that Is, the first instructions 
of négligence. I wish to enter my exceptions to the opinion of the court" 
— could not raise any error as to charge on contributory négligence. 

In Error to the District Court of the United States for the Eastern 
District of Arkansas ; Jacob Trieber, Judge. 

Action at law by G. C. Henson against the Canal Construction Com- 
pany. Judgment for plaintiflf, and défendant brings error. Affirmed. 

H. M. Cooley and Arthur L. Adanis, both of Jonesboro, Ark., for 
plaintiff in error. 

J. H. Hawthorne, of Jonesboro, Ark., and L. C. Going, of Memphis, 
Tenn., for défendant in error. 

, Before SANBORN, GARLAND, and STONE, Circuit Judges. 

CARLAND, Circuit Judge. Henson, hereafter called plaintiff, sued 
the construction company, hereafter called défendant, to recover dam- 
ages for Personal injuries received, as he alleged, by reason of the 
négligence of défendant. Plaintiflf recovered a verdict, and the de- 
fendant assigns five errors as causes for reversai : 

[1, 2] 1. The refusai of the court to direct a verdict for défendant 
because (a) testimony showed clearly and conclusively that plaintiff 
àssumed the risk of the conditions of opération resulting in his in- 
'juries; (b) plaintiflf himself was guilty of contributory négligence. 

It may be stated generally that the défendant, at the time of the 
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injuries compkined of, was engaged in digging what was known as 
Gum Slough ditch, in Green and Craighead counties, Ark. Plaintiff 
was oneof its employées, engaged in thework of felling trees for the 
purpose of cutting a right of way, in order ta congtruct the ditch. The 
évidence showed that it was a rule estabhshed by the défendant, and a 
well-known custom adopted by its, employées, to holloa "timber" just 
as a tree was being felled, for the pvirpose of warning the coworkers on 
the job of the danger incident to the;falling of a tree, so that they might 
protect themselves. The négligence complained of, and upon which 
the case was tried, was the alleged négligence of the fellow servants of 
plaintifif in permitting a tree to be felled, without due and timely warn- 
ing to the plaintifï, in the direction of and near the place where plain- 
tiff was engaged in felling a tree. Whether this warning was giyen in 
time for plaintiff to hâve avoided the .dangers incident to the falling 
tree was a question upon which the évidence was conflicting, and in 
regard to which reasonable men might differ. The jury, upon the 
évidence submitted, f ound for the plaintiff, and their finding is con- 
clusive. 

The plaintiff did not assume the risk of négligence on the part of a 
fellow servant. St. Louis Southwestern Ry. Co. v. Burdg, 93 Ark. 
88, 124 S. W. 239, construing section 7137, C. & M. Digest of Ark. 
(Act March 8, 1907) ; Chapman & Dewey v. Woodruff, 116 Ark. 197, 
173 S. W. 188; Caddo River Lumber Co. v. Grover, 126 Ark. 449, 
190 S. W. 560. The contention that plaintiff assumed the risk, and also 
was guilty of contributory négligence, is based upon the erroneous 
theory that plaintiff was seeking to recover damages for the négli- 
gence of défendant and its employées in failing to remove a lodged 
tree from a position where it might unexpectedly fall. The plaintiff 
raade no claim that the défendant was négligent in regard to the lodged 
tree. There was no error in our opinion in the refusai of the court to 
direct a verdict. 

2. The request to charge set forth in assignment of error No. 2 
was probably correct in the abstract, but was inapplicable to the is- 
sues being tried. 

[3] 3. This assignment of error is based upon an objection made by 
counsel for défendant that Dr. Horner, a witness for plaintiff, was not 
qualified to testify as to the usual or customary results attending frac- 
tures such as the witness had described. The qualification of the wit- 
ness was a question for the trial court, and we see no error in its rul- 
ing, and the record barely shows that there would hâve been no objec- 
tion at ail, had not the trial judge suggested that perhaps some of the 
évidence was inadmissible. In any event the record does not show that 
the défendant was prejudiced by the ruling. 

[4] 4. Dr. R. H. Willett was a witness for the plaintiff. He testi- 
fied that he had seen the X-ray of plaintiff's injuries taken by Dr. Mc- 
Cracken and that he knew that it was the same X-ray. The witness 
was then asked by counsel for plaintiff : "State what you found from 
that X-ray." Counsel for défendant objected, because the witness did 
not show how he knew. 
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We suppose that the question meant that the witness had not shown 
how he knew that the X-ray he saw was the same X-ray that Dr. Mc- 
Cracken took of the plaintiff. The court overruled this objection. 
Counsel had not asked the court for the privilège of examining the wit- 
ness as to his qualifications, and as the record stood the witness had 
testified that he knew the X-ray was the same. It was not compétent 
for counsel to object to the question asked the witness until he had. 
by cross-examination or some kind of an examination, shown that the 
witness did not hâve knowledge based upon reasonable grounds that 
the X-ray was the same. As the record stood, it appeared that the wit- 
ness did hâve such knowledge. We cannot see that any préjudice re- 
sulted to the défendant, assuming for any reason that the court was in 
error. 

[5] S. The only exception to the charge of the court as given is as 
f ollows : 

"Just one more exception ; that Is, the flrst instructions Of négligence. 1 
wlsh to enter my exceptions to the opinion of tlie court." 

Under this exception error is assigned to the charge of the court 
upon the question of contributory négligence. Fairness to the trial 
court compels us to hold that such an exception could not raise the 
error, if any, complained of. Counsel for défendant did not request 
the court to charge upon the question of contributory négligence. 

Finding no merit in the errors assigned, it results that the judgment 
below must be aArmed; and it is so ordered. 



REEVES V. McWILLIAMS CO., Inc., et al.* 

In re HUNT. 

(Circuit Court of Appeals, Eighth Circuit. AprU 24, 1922.) 

No. 5834. 

Drains <s=349— Contractor, who advanced funds to subcontractor under agrée» 
ment for reltnbursement from parcentages retained by district, hald equitably 
entitled thereto. 

Urainage contractor, who advanced suiKX)ntraetor funds under suiKion- 
tractor's agreement tl>at reimbursemeiit was to be made out of percentages 
retained by drainage district, hel4 invested with an équitable right and 
flrst claim to Uie fuad 80 retained for reimburaemeiit for amount ao ad- 
Tanced. 

Appeal from the District Court of the United States for the Eastem 
District of Arkansas ; Jacob Trieber, Judge. 

Suit by the McWlilliams Company, Inc., and others, against J. H. 
Reeves, trustée of the estaté of T. D, Hunt, bankrupt. Judgment for 
plaintiffs, and défendant appeals. Afïirmed. 

F. C. Mullinix, of Jonesboro, Ark., and F. G. Taylor, of Corning, 
Ai-k., for appellant. 

Donald B. Craig, of Mattoon, 111., and L. C. Going, of Memphis, 
Tenn. (Edward C. Craig, James W. Craig, Jr., James Craig Van Meter, 
and Fred H. Kelly, ail of Mattoon, 111., on the brief), for appellees. 

ir «Uiw easas sm (an* topic * K&Ï-NVMBER In «Il Kejr-Numbm-ed DigMÙ ft latexw 
*ReliearlQC danied August ÏS, 1922. 
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Before SANBORN, STONE, and I.EWIS, Circuit Judges. 

LEWIS, Circuit Judge. In August, 1915, R. H. and G. A. McWil- 
liams (later incorporated as McWilliams Company), contracted with the 
commissioners of Drainage District No. 2 of Crittenden County, Ar- 
kansas, to excavate ditches and make certain improvements for said dis- 
trict. In February, 1916, a part of the work was sublet to T. D. Hunt. 
The contract with the district provided that 20% of the amount to be 
paid McWilliams Company on estimâtes f rom time to time should be re- 
tained until the work was ail completed, and the rétention of that 
percentage applied also to the two sub-contracts with Hunt for the 
work that he agreed to do. In May, 1917, Hunt was adjudged a bank- 
rupt and the trustée of his estate, with the approval of the référée in 
bankruptcy, determined to adopt and perform the contracts in behalf 
of the bankrupt estate. Prior to Hunt's failure, McWilliams Company 
advanced to him from time to time différent sums for the payment of 
bills incurred by Hunt in performance of his dredging opérations, and 
in the settlements that McWilliams Company made with the district 
from month to month for the work that had been performed, thèse 
advances were deducted from the 80% received and the balance paid 
over to Hunt. The opérations of the trustée did not prove successful, 
and from time to time McWilliams Company, at the request of the trus- 
tée and référée, paid many items of indebtedness incurred by the trus- 
tée, with the understanding that it should be reimbursed out of the 
sums turned over to the company monthly by the district, as had been 
the practice between the company and Hunt. The 80% of the earned 
amount for the work done by the trustée did not, however, prove suf- 
ficient to reimburse the McWilliams Company, and the balance in its 
favor was increased from month to month ; so that McWilliams Com- 
pany determined in the early part of 1919 that it would not advance 
further sums to the trustée as against the 80% without additional se- 
curity. 

This brought about negotiations between the trustée and McWilliams 
Company and resulted in a written agreement of date April 24, 1919, 
between them, which was approved by the référée, wherein it was récit- 
ed that the trustée had become indebted to McWilliams Company and 
would reqnire further advances in order to operate and complète the 
contracts, and it was agreed that upon the completion of the contracts, 
if the trustée should still be indebted to McWilliams Company after 
taking up the completed estimâtes, he would procure the assignment to 
McWilliams Company of the retained percentage held back by the 
commissioners of said district, subject only to the prior rights of cer- 
tain named credltors. Thereupon McWilliams Company advanced 
$400.C0 to the trustée to meet his payroll and credited him with $1,- 
000.00 more. The right to hâve the retained percentages, as given to 
McWilliams Company by this contract, was re])èated in a contract be- 
tween the same parties on August 6, 1919; and it was expressly agreed 
that any and ail necessary assignments, or other instruments necessary 
to effectuate the agreement, would be executed by either party. Me- 
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Williams Company continued to make advances, and the trustée con- 
tinued to operate. At the time he quit or finished there was $5,727.00 
in the hands of the commissioners to be applied on the work perform- 
ed by the trustée, and there being dispute as to whom it should be paid, 
it was deposited in court to be held until its proper distribution might 
be determined. 

Thereupon McWilliams Company brought this suit, and asked that 
it be adjudged entitled to it. After the pleadings were made up a mas- 
ter was appointed to ,take proof and make report. He found that the 
trustée was indebted for labor and supplies in an amount exceeding 
$20,000.00; but it was not ail incurred in the trustee's efforts to per- 
form Hunt's contracts with McWilliams Company. At the time Hunt 
became bankrupt he had a similar contract with another drainage dis- 
trict in that locality, and the trustée, with the approval of the référée, 
elected to adopt and perform that contract also. He did not keep sep- 
arate accounts for the work done under the différent contracts. The 
master reçommended that the $5,727.00 be applied on the payment of 
the trustee's indebtedness. On exceptions to his report, which were 
sustained, the court below entered a decree that the $5,727.00 be paid 
over to McWilliams Company after deducting a certain specified 
amount due others, about which there is no dispute, and costs. This 
appeal is from that decree. 

We think there can be no doubt that appellee is equitably entitled to 
the fund and that the decree was right. The sums advanced by Mc- 
Williams Company to the trustée were made on the express agreement 
that reimbursement was to be made out of the retained percentages, 
and that the retained percentages would be assigned to McWilliams 
Company for that purpose. The trustée, with the approval of the 
référée, undertook to repudiate that agreement and refused to make 
the assignment. He was unable to go on with the work unless he could 
obtain funds from some source to meet his payroll and purchase neces- 
sary supplies. McWilliams Company had made advances to Hunt, and 
later to the trustée, and by agreement had reimbursed itself out of the 
80% received from the commissioners on monthly settlements, but that 
percentage did not meet the amounts that the McWilliams Company 
had advanced to the trustée, and it refused to proceed further on that 
basis. Then it was that the trustée and référée agreed that if McWil- 
liams Company would continue to make the necessary advancements, ail 
sums in the hands of the commissioners applicable to the Hunt sub- 
contracts would be assigned to McWilliams Company, so far as needed 
to reimburse it. They put that agreement in writing, and under well 
settled principles of equity it gave to McWilliams Company an équi- 
table right and first claim to the fund. When the sums specified in the 
decree are first deducted from the fund in court, the remainder will be 
far less than the amount of the unpaid advancements made by Mc- 
Williams Company to the trustée. In fact, the whole of the fund is 
not sufficient to reimburse McWilliams Company. The facts appear 
to us to bring the case clearly within the principle announced in the 
following: Greif Bros. Cooperage Co. v. Mullinix (C. C. A.) 264 
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Fcd. 391 ; Sieg v. Greene, 225 Fed. 955, 141 G. C. A. 79, Ann. Cas'. 
1917C, 1006; Root Mfg. Co. v. Johnson, 219 Fed, 397, 135 C. C. A. 
139; and cnses therein cited. 
The decrçe is aflfîrmed. 



UNITED STATES v. McCURDY, County Treasurer, et al.* 

(Cirtuit Court of Appeals, Eighth Circuit. April 14, 1922.) 
No, 59-11. 

(. Taxation ©=35— Lands held by United States in trust not taxable. 

Lanrts juircliiiKeil hy tlie United States from the Clierokee Nation for 
t!ie Osage and Ivansas Indlans, and allotted under Act June 28, 1906, 
were not taxable so long as the.v were held in trust hy tlie United States, 
especially in view of OUlahoraa Enabling Act June 16, 1906. 

2- Taxation ©=>I8I— Lands not taxable on death of allottee before delivery of 
deod. 

Under Aet .Tune 2S, 1900, § 2, .snbd. 7, and section 8, aud the provision 
for dcods to lands allotted to Osage Indians, it reipiiréd a decd executed 
and aiiprovetl to pass title, and lands did not becorae ta.xal)le on tlie 
tioa'.h of an allottee prior to the exécution and deliver.v of a deed. 

3. Taxation <s=3!8l— Deed held not to relate back to allotments, so as to mal<e 

lands taxable. 

needs to lands allotted to tbe Osage Indians under Act June 28, 1006, 
execnted in May aud June, 1909. and approved by the Secretary of the 
Interior July 30, 1909, did not relate back to the time of the approval of 
the allotments, so as to make the land subjeet to a tax imposed as of 
March 1, 1009, as the doctrine of relation is a légal Action, adopted for 
purposes of justice, and not to Impose a hurden. 

4. Taxation <s=:37IO— IMoneys paid to redeom from Illégal taxes may be recovcred. 

Moneys paid to redeem lands sold for taxes illegally assessed on In- 
dian lands may be reeovered. 

Appeal from the District Court of the United States for the Western 
District of Oklahoma; John H. Cotteral, Judge. 

Suit by the United States against Eneas J. McCurdy, County Treas- 
urer of Osage County, 0kl., and others. From a judgment dismissing 
the action, plaintifï appeals. Reversed and retnanded, with instruc- 
tions. 

S. W. Williams, Sp. Asst. Atty. Gen. (J. W. Howell, Sp. Asst. Atty. 
Gen., on the brief), for appellant. 

E. E. Grinstead, of Pawhuska, Okl. (C. K. Templeton, E. F. Scott, 
and Frank T. McCoy, ail of Pawhuska, Okl., on the brief), for appel- 
lees. 

Before CARLAND, Circuit Judge, and TRIEBER and POLLOCK, 
District Judges. 

CARLAND, Circuit Judge. The United States brought this action 
against apficllees to enjoin the sale for taxes for the year 1909 of the 
lands describcd in the complaint. to set aside sales already made of 
such lands on account of taxes alleged to hâve become due and delin- 
qucnt for said 3'ear, and to recover certain money paid by certain In- 

<3z3-l'"»r othcr cases sec dame topic & KEY-NUMBBR.ln ail Key-Numbered Digesta & Indexes 
•Rehearlng denied AuguBt 24, 1922. 
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dians to redeem their lands so sold, The lands were allotted to non- 
competent members of the Osage Tribe of Indians. The case was 
heard on the complaint, answer and stipulation of the parties. The 
trial court dismissed the action, and its ruling is assigned as error. 

Reduced to its lowest ternis, the question for décision is: Werc 
the Indians named in the complaint the owners of the lands in ques- 
tion on March 1, 1909, that being the date on which real esta te in the 
State of Oklahomafor the year 1909 became taxable? The lands in 
controversy were originally purchased by the 'United States from the 
Cherokee Nation of Indians on June 4, 1883, for the benefit of the 
Osage and Kansas Indians, and were allotted under the Act of June 
28, 1906 (34 Stat. 539). The allotments were completed November 
19, 1908. AH the allottees died prior to the date last mentioned. The 
lands were sold November 5, 1917, for the taxes of 1909. Although 
the allotments were approved by the Secretary of the Interior on or 
prior to November 19, 1908, deeds for the lands were not signed by 
the principal chief of the Osage Tribe until in May and June, 1ÎX39, 
and were not approved by the Secretary of the Interior until July 30, 
1909. 

[1, 2] As long as the lands were held in trust by the United States, 
they were not taxable. This would necessarily be so, and the Suprême 
Court in U. S. v. Rickert, 188 U. S. 432, 23 Sup. Ct. 478, 47 L. Ed. 
532, and Kansas Indians, 5 Wall. 737, 18 L. Ed. 667, has so decided. 
See, also, the Enabling Act of June 16, 1906 (34 Stat. 267), under 
which Oklahoma and the Indian Territory were admitted to the Union. 
Under the Act of June 28, 1906, the lands embraced in other than 
homestead allotments, which were called surplus lands, were made in- 
aliénable for a period of 25 years and nontaxable for 3 years after the 
approval of the act, subject to the action of Congress. The lands in 
controversy were surplus lands. Subdivision 7 of section 2 of the Act 
of June 28, 1906, contains the following provision : 

"Provided, tliat the surplus lands sliall be nontaxable for the period of thrce 
j-ears from the approval of this act, excei)t where certifieates of competcncy 
are Issued or In the case of the death of the allottee, unless otherwise provid- 
ed by Congress." 

It is contended by appellees that as the lands in controversy were 
allotted in the name and right of the Osage members who died prior to 
November 19, 1908, and as section 8 of the act of 1906, provides that 
the lands of deceased members shall descend according to the laws of 
Oklahoma that the owners of thèse lands on March 1, 1909, had re- 
ceived the title to the same by descent, and not by allotment; but, if 
this is true, the heir would only get such title as the ancestor had. This 
contention also assumes that title to the lands in controversy passed 
from the United States by reason of the allotment. To so hold would 
render that portion of the act of 1906 in regard to deeds of no use. The 
language referred to reads as f ollows : 

"AU deeds to said Osage lands or any part thereof ahall.be executed by the 
principal chief for the Osages, but no such deeds shall be valid until ap- 
proved by the Secretary of the Interior." 
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We are clearly of the opinion that it required a deed executed and 
approved as provided in the act to pass the title. U. S. v. Reynolds, 
250 U. S. 104, 39 Sup. Ct. 409, 63 L. Ed. 873. The lands did not be- 
come taxable on the death of the allottee prior to the exécution and de- 
livery of the deed that the law declared should convey the title. 

[3] Counsel for the appellees, however, urge that, if it is true that 
the title did not pass until the deeds were executed and approved, that 
title would relate back to and take effect as of the time of the approval 
of the allotments. The doctrine of relation, however, is a légal fiction, 
adopted by the courts for the purposes of justice, and not to impose 
a burden. Gibson v. Chouteau, 13 Wall. 92, 20 L. Ed. 534; Lykins 
V. McGrath, 184 U. S. 169, 22 Sup. Ct. 4S0, 46 L. Ed. 485. 

[4] Moreover, the doctrine of relation could not be applicable in 
this case as there was no basis for it on March 1, 1909. The deeds 
had not then been executed and approved. That the money paid for 
illégal taxes may be recovered in this case is established by Ward v. 
Love County, 253 U. S. 18, 40 Sup. Ct. 419, 64 E. Ed. 751. 

The judgment below is rêver sed, and the case remanded, with in- 
structions to grant the relief prayed for. 



CROSLAND V. DYSON, United States Marshal. 

(Circuit Court of Appeals, Fifth Circuit. April 27, 1922.) 

No. 3843. 

1. Critninal iaw (S=>242(7)— Evidence of indictment and identity of défendant held 

to authorize order of removal to another district for trial. 

In a proceeding for the removal of défendant to anotlier district, in 
whlcli lie had been indlcted, for trial, where the indictment was pro- 
duced and testiniony of defendant's identity offered, there was sufficient 
évidence to sustain the order of removal. 

2. Courts <g=»337 — Sufficient that state procédure followed, se far as it applied to 

proceedings for removal of défendant to another jurisdiction. 

An order for defendant's commitment for removal to another district, 
where he had been indlcted, for trial, was not invalid because the state 
laws relating to prelimlnary hcariugs and proceedings thereon were not 
followed, where they were followed so far as they applied to proceedings 
for removal under an indictment found in another .lurisdietion. 

3. Intoxicating liquors (@=>I7— Volstead Act is constitutlonal. 

The Volstead Aet is constitutional. 

4. Criminal law <s=242(4)— Whether indictment open to motion to quash, or rfc- 

fective in form, not open in proceeding to remove to another district for trial. 
Where an indictment found against défendant in another district sub- 
stantially charges a crime against the United States, the questions 
whether it is open to a motion to quash, or to demurrer for defects In 
form, are for the court where the Indictment is pending, and not for the 
court ordering defendant's removal to such other district for trial. 

5. Habeas corpus <g=34 — Matters of défense not determined in proceeding by one 

ordored removed to another district for trial. 

While, on appeal in a habeas corpus proceeding by one committed for 
removal to another district in whieh he had been indlcted, greater lioer- 
ality is exercised than in the usual case of habeas corpus, the writ is 
not a substitute for a writ of error, and the petitioner cannot hâve his 
matters of défense determined thereon. 

C=For other cases see same toplc & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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Appeal from the District Court of theUnited States for the Southern 
District of Fiorida; Rhydon M. Call, Judge. 

Habeas corpus by John G. Crosland against Benjamin E. Dyson, 
United States Marshal for the Southern District of Florida. From a 
judgmeiit denying the writ, petitioner appeals. Affirmed. 

Redmond B. Gautier, of Miami, Fia., for appellant. 

Wm. M. Gober, U. S. Atty.,'of Lakeland, Fia., Damon G. Yerkes 
and Maynard Ra'msey, Asst. U. S. Attys., both of Jacksonville, Fia., 
and Frédéric M. P. JPearse, Asst. U. S. Atty., of Newark, N. J., for 
appellee. 

Before WALKER, BRYAN, and KING, Circuit Judges. 

KING> Circuit Judge. The appellant, Crosland, a résident of Flor- 
ida, had been indicted in the United States District Court for New 
Jersey, and, not being found in said district, an affidavit was made 
before J. M. G.raham, a United States commissioner for the Southern 
district of Florida, for his conimitment for removal from Florida to 
New Jersey for trial. After a hearing an order committing Crosland 
was made, and on further hearing before the United States District 
Judge a warrant for removal was ordered and signed by said judge. 
After the commitment by the commissioner, Crosland file'd his pétition 
to the United States District Court for the Southern District of Florida 
for a writ of habeas corpus, alleging that he was unlawfully restrained 
of his liberty by said order of commitment. On a hearing the writ was 
denied. Crosland has prosecuted an appeal from this order to this 
court. 

While a number of assignments of error are made, the décision of 
ihe points involved requires a ruling on only a few questions. The 
entire proceedings before the commissioner are in the record, and show 
a number of exceptions made before him to the affidavit flled, on the 
ground that it failed to comply with the laws of Florida relating to 
affidavits, warrants, and proceedings on preliminary hearings of per- 
sons accused of crime. 

[1] In this case the affidavit, while informai, alleged that a viola- 
tion of certain criminal laws of the United States had taken place at 
Atlantic City, N. ]., upon which an indictment had been found in the 
District Court of New Jersey. Upon the hearing before the commis- 
sioner, such an indictment was produced, and testimony of the identity 
of the défendant ofïered. The record shows no testimony was offered 
at said hearing by the défendant, Crosland. We think the évidence 
offered before the commissioner was sufficient to sustain the order 
rendered by the commissioner. Flaas v. Henkel, 216 U. S. 462, 481, 
30 Sup. Ct. 249, 54 L. Ed. 569, 17 Ann. Cas. 1112. 

[2] The objections that the proceedings failed to follow certain re- 
quirements of the Florida laws relating to preliminary hearings of per- 
sons accused of crime and the proceedings had thereon présent no suffi- 
cient reason' for holding the commitment invalid in the présent case. 
We think that, so far as the committal procédure of Florida applied 
to proceedings for removal under an indictment found in another ju- 
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risdiction, they were foUowed. In a case where the entire proceediugs 
were had before a District Judge, it was held : 

" * * * That part of section 1014 of the Revised Statutes of the United 
States which say.s tbat the prooeedings are to be condncted 'agreeably to the 
usual mode of process against offenders in siich states,' has no relation to the 
inquirv on application for removal." Tinsley v. Treat, 205 U. S. 20, 27, 27 
Sup. et. 430, 4;}1 (51 U Ed. 689). 

[3] The objection that the Volstead Act (41 Stat. 305) is unconstitu- 
tional is without merit. National Prohibition Cases, 253 U. S. 350, 
40 Sup. Ct. 486, 588, 64 L. Ed. 946. 

[4] As to the allégation that the indictment is defective, we think 
that it charges substantially the commission of a crime against the 
United States. That it might be open to motion to quash, or to de- 
murrer for defects in form, would not be sufficient. Such questions are 
for the court where the indictment is pending. Greene v. Henkel, 183 
U. S. 249, 261, 22 Sup. Ct. 218, 46 L. Ed. 177; Benson v. Henkel, 
198 U. S. 1, 10, 25 Sup. Ct. 569, 49 L. Ed. 919; Hyde v. Shine, 199 
U. S. 62, 83, 25 Sup. Ct. 760, 50 h. Ed. 90. 

[5] In this case the appeal is from the order of the District Court 
refusing to grant the writ of habeas corpus, and, while greater liberal- 
ity has been exercised in cases of this character than in the usual case 
of habeas corpus, the writ of habeas corpus is not a substitute for a 
writ of error, and the petitioner cannot hâve determined thereon his 
matters of défense to the charge made. They are for décision by the 
trial court. Henry v. Henkel, 235 U. S. 219, 229, 35 Sup. Ct. 54, 59 L. 
Ed. 203. 

We hâve carefully considered the assignments of error, and fînd 
none of them require a reversai of the judgment complained of. 

Judgment affirmed. 



STASO LAMINATED SLATE CO. v. STOWELL MFG. CO. 

(Circuit Court of Appeals, Third Circuit. February 28, 1922. Rehearing De- 

nled May 10, 1922.) 

No. 274.3. 

1. Patents (@=::>35— Commercial success not always indicative of Invention. 

Commercial success, though often indicative of invention, is not ahvays 
so, as it may be due to other causes. 

2. Patents <@=3328— 1,007,146, for prepared roofing, held anticipated. 

The Schroder patent No. 1,007,146. for a prepared rooting with a pro- 
tective coating of crushed slate applied by rolling, held invalid, because 
anticipated. 

Appeal from the District Court of the United States for the District 
of New Jersey ; Charles F. Lynch, Judge. 

Suit by the Staso Eaminated Slate Company against the Stowell 
Manufacturing Company. From a decree for défendant, plaintif! ap- 
peals. Affirmed. 

^^For other cases see same topio & KEY-NUMBER In aU Key-Numbered DigesU & Indexes 
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Charles Neave and Charles C. Gillson, both of New York City, for 
appellant. 

}'. Edgar Bull and George F. Seuil, both of New York City, for ap- 
pellee. « 

Before WOOLLEY and DAVIS, Circuit Judges, and TIÎOMP- 
SON, District Judge. 

DAVIS, Circuit Judge. This is an appeal from the District Court, 
holding patent No. 1,007,146, issued to Edward J. Schroder, October 
31, 1911, and owned by the complainant, invalid. The patent is for a 
prepared roofing, which consista of a body portion having a coating 
of adhesive waterproofing material, such as asphalt, and an outer 
protective coating of crushed slate. The alleged novelty in this patent 
is two-fold : Material and method of application — crushed slate, ap- 
plied by rolling in contact with an adhesive coating of asphalt. Ground 
slate had been used in the John's patent ( 1872) No. 125,574. Crushed 
slate is superior to other kinds of slate and material, it is claimed, be- 
cause slate laminâtes wlien crushed and the laminae when rolled and 
presséd together match and overlap one another so as completely to 
cover the asphalt coating and give a smooth surface and uniform color 
which cannot be obtained with a gravel, sand or other crystalline cov- 
ering. This resuit cannot be secured, it is contended, by the use of 
ground or powdered slate because it bas no laminae to match and over- 
lap one another. 

[1] The enterprise of the patentée and his assignée was commercial- 
ly successful. The roofing has been appHed in large quantities, both in 
the form of sheets or roll roofing and shingles. Commercial success is 
often indicative of invention, but it is not always so for it may be due 
to other causes. The disclosures of the patent, however, seem patent- 
able and the patent is valid unless anticipated. 

[2] The défendant in its answer allèges that the patent is invalid 
^because Edward J. Schroder was not the original and first inventor; 
that A. C. Hall was the inventor of substantially the construction de- 
■scribed and claimed in the patent which had been in public use or on 
:sale in the United States more than two years before the application 
for the Schroder patent. 

The défendant refers to the roofing called "slateoid," manufactured 
by ttie Trinidad Asphalt Manufacturing Company of St. Louis. This 
Word was regisfered as a trade-mark by the company July 27, 1906. 
It appears by undisputed évidence that Mr. A. C. Hall was employed 
by the Staso Mills, or Staso Milling Company, of Boston. Mass., as its 
superintendent from March, 1906, until some time in 1913. That com- 
pany in March, 1906, was manufacturing slate dust which was used in 
making paint and linoléum. This dust had to be screened, and it oc- 
curred to Hall that the larger screenings would make a good material 
for roofing. He sent samples to various roof manufacturers, among 
whom was the Trinidad Asphalt Manufacturing Company. It ap- 
proved the material and ordered two carloads. 

The factory of the Staso Company was thereupon equipped for 
crushing slate ordered by the Trinidad Company. Eight carloads were 
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s'hipped to that company. The Staso Company called the material "tor- 
pédo slate." The Trinidad Company made and sent samples. of "slate- 
oid" to the Staso Company, and thèse samples were, Hall testified, like 
the material manufactured by the complainant and submitted to him 
at the trial. By original records the Trinidad Company showed that it 
manufactured and sold 9,394 squares of "slateoid" before September 
9, 1908, which was two years before the application for the Schroder 
patent. A "square" is 100 square feet. This was enough, according to 
the uncontradicted testimony, to cover 1,657 average sized houses. 

On March 21, 1907, Frank W. Torpening, secretary and treasurer 
of the Trinidad Company, filed an application for a patent on the 
"slateoid" roofing made by that company. In his spécification he said : 

"After the bond layers hâve been applied to the body sheet I apply to ttie 
bond layer which is to be at the upper side of the roofing sheet when in use, 
for instance, the bond layer 2, a surfacing /f of crushed slate which is im- 
bedded into the bond layer and packed flrmly therein by a roUing opération." 

Claim 2 contains: 

"A roofing sheet comprlslng a pliable body, a nonhardening bond applied to 
Baid body, and a layer of crushed slate imbedded in said compound, sub- 
stantially as set forth." 

This application was rejected by the Patent Office on the ground 
that the substitution of crushed slate for other material did not con- 
stitute invention. We hâve in this application, îiled 31/2 years before 
the Schroder application, the identical material, crushed slate, applied 
in identically the same way, by roUing. Thèse facts are undisputed and 
seem to be undisputable. 

Complainant disposes of the Trinidad Roofing by saying that it was 
only an experiment and a complète f ailure ; that its manufacture was 
abandoned, and therefore it should not be held as an anticipation. We 
think that thèse conclusions are not a reasonable interprétation of the 
évidence. Substantially the same roofi.ng was successfully manufac- 
tured, out of the same material, by the same method as described in the 
Schroder patent, more than two years before his application. We 
agrée with the conclusion of the learned judge of the District Court 
that the patent was anticipated and is invalid. 

The decree of that court is accordingly affirmed. 



HURWrTZ V. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit. April 14, 1922.) 

No. 5917. 

\. Poisons <s=32— Ruie of Commissioner of Internai Revenue, delining when phy- 
siclan is In Personal attendance upon patients, held void. 

Rule promulscatert by the Commissioner of Internai Revenue imder 
Ilarrison Anti-Narcotlc Act, § 1, as amended by Act Feb. 24, 1919, § 100(5 
(Ooiiip. St. Ann. Supp. 1919, § 6287g), reauiring a physician to be in Per- 
sonal attendance on patient "away from his office" to corne within section 
2a, requlring a physician, dentist, or veterinary surgeon to keep record of 

<|=>For other cases see same toplc & KKY-NUMBEÏl In ail Key-Numberëd Dlgests & Inflexeè 
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drugs dlspeni^ed ot dlstributed, "eJEcept such as may be dispensed or dl»- 
tributed to a patient upou whom such physician, dentist, or veterinary 
; surgeon shall personally attend," held void ; such ruie being contrary ta 
the unambiguous language of the act, and not being necessary to the en- 
forcement of the act. 
2. Constitutional law (S=»62— Congress cannot delegate législative power to an 
executive officer. 
Congress cannot delegate législative power to an executive offlcer. 

In Error to the District Court of the United States for the Western 
District of Missouri ; Arba S. Van Valkenburgh, Judge. 

/Léon Hurwitz was convicted of selling opium without having regis- 
tered as a dealer therein, and he brings error. Reversed, and new trial 
granted. 

R, H. Davis, of Joplin, Mo. (Owen & EXavis, of Joplin, Mo., on the 
brief), for plaintiff in error. 

W. H. HaUett, Sp. Asst. U. S. Atty., of Nevada, Mo. (Charles C. 
Madison, U. S. Atty., of Kansas City, Mo., on the brief), for the 
United States. 

Before CARLAND and STONE, Circuit Judges, and TRIEBER, 
District Judge. 

CARLAND, Circuit Judge. PlaintifiF in error, hereafter called de- 
fendant, was convicted upon the third count of an indictment which 
reads as foUows : 

"And the grand Jurors aforesald, on thelr oaths aforesald, do further pre- 
seat and diar^re that on or abont the 24th day of July, 1920, at Joplin, Jasper 
county, Missouri, in the «ald division and district and withln the jurisdiction 
ot this court one Léon Hurwitz^ being then and there a dealer In opium and 
its derlvatives and coca leaves and thelr derivatlves, and being a person re- 
qulred by th« Ulxts of the United States of America to regiater as such dealer 
in the: Sixth internai revenue collection district of Missouri, did then and 
âiere, pnlawfuUy, wlllfnlly, knowingly, and feloniously sell to one Elenor Zede- 
ker, a certain auantlty of a derivative of opium, to wit, about one ounce of 
morphlpe wlthont having reglstered ap a dealer In such derivativeo of opium 
and coca leaves his name or style and place of business with sald collector 
of Internai revenue of the United States for the Sixth internai revenue col- 
lection district of Missouri, and without having paid to said «rflector the 
spécial tax as such dealer in said derivatlves of opium and coca leaves as 
reqaired by the laws of the United States of America, contrary to the form 
of the statute in such case made and provided, and agalnst the peace and 
dignity of the United States of America." 

The défendant claimed as a défense to the charge against him that 
he had a right to do what he testified he did do as a practicing physi- 
cian. The évidence showed that he was a practicing physician and 
duly licensed to dispense opium, etc., by the United States revenue col- 
lector for the district in which he resided. Section 2a of the Harrison 
Anti-Narcotic Act (Comp. St. § 6287h) reads as f ollows : 

"Nothing contained in this section shall apply — (a) To the dispensing or dis- 
tribution of any of the aforeeaid drugs to a patient by a physician, dentist, or 
veterinary surgeon registered under this act in the course of hls professional 
l^ractice only: Provided, that sudi physician, dentist, or veterinary surgeon 
shall keep a record of ail such dnigs dispensed or distributed sbowing the 
amount dispensed or distributed, the date, and the name and address of tba 

^ssFor otber cas» me same tople t KBT-NVMBKR In aU K*7-Numbered DlgesU A iBdrafw 
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patient to whom such drugs are dispensed or distributed, exeept sueh as may 
be dispensed or distributed to a patient iij)on wbom such physiclan, dentist 
or veterinary surgeon sliall personally attend." 

Under the authority conferred by section 1 of the act, as amended 
February 24, 1919 (section 6287g, Comp. St. Ann. Supp. 1919), the 
Commissioner of Internai Revenue promulgated the following rule : ' ' 

"Diitpensing hy Practitioners. — Practitioners are perniitted to dispense nar- 
cotic drugs to bona fide patients, pursuant to tlie legitimate practlce of ttieir 
professions, without prescriptions or order forms. However, a record of drugs 
so dispensed mufit be kept, exeept when the practitioner is in personal at- 
tendance upon the patient. A practitioner is not regarded as in personal at- 
tendauce upon a patient, witl)in the intent of the statute, unless he is in ijer- 
sonal attendanee upon such patient away from his office." 

The trial court in its charge to the jury said : 

"A physician is not in personal attendanee unless he is In personal attend- 
anee upon such patient away from his office." 

[1/2] The évidence showed that what the défendant did was at his 
office. We présume the court took the language used from the rule 
above mentioned. This language of the court was excepted to by.the 
défendant before the jury retired, and we are of the opinion that error 
was committed by the court in giving such language. The power of the 
Commissioner of Internai Revenue, with the approval of the Secretary 
of the Treasury, to make ail needful rules and régulations for carry- 
ing the provisions of the Narcotic Act into efïect, did not confer the 
power to say that a physician could not personally attend a patient at 
his office. The enforcement of the act did not require any such rule, 
and it is contrary to the language of the act itself, which is plain and 
unambiguous, and says nothing about where the patient shall be when 
personally attended. U. S. v. Alger, 152 U. S. loc. cit. 397, 14 Sup. 
Ct. 635, 38 L. Ed. 488; Swift v. U. S., 105 U. S. 691, loc. cit. 697, 26 
L. Ed. 1108; U. S. v. Graham, 110 U. S. 219, 3 Sup. Ct. 582, 28 L. 
Ed. 126; U. S. v. Tanner, 147 U. S. 661, 13 Sup. Ct. 436, 37 h. Ed. 
321. If Congress had intended to exclude personal attendanee at of- 
fice, it would hâve said so. U. S. v. Eaton, 144 U. S. 677, 12 Sup. Ct. 
764, 36 L. Ed. 591 ; U. S. v. Wilson (D. C.) 225 Eed. 82. Compare 
U. S. V. Grimaud, 220 U. S. 506, 31 Sup. Ct. 480, 55 L. Ed. 563. The 
fact of omission is strong évidence that it did not intend to say so. U. 
S. V. Railroad Co„ 157 Fed. 321, 85 C. C. A. 27, 15 L. R. A. (N. S.) 
167, 13 Ann. Cas. 893. Congress cannot delegate législative power to 
an executive officer. Field v. Clark, 143 U. S. 649, 12 Sup. Ct. 495, 36 
L. Ed. 294; Morrill v. Jones, 106 U. S. 466, 1 Sup. Ct. 423, 27 L. Ed. 
267 ; U. S. V. Eaton, supra. 

In regard to the issues before the jury, the trial court also said in 
its charge : 

"If there is any misapprehension on the part of the .iury, the court will 
say that what is meant is that the défense is that he had a right to do what 
he did as a physician. If he did not hâve a right to do what he did as a physi- 
cdan, then he cornes in the category of dealer, anû sells without licenae or 
authority, beeause he is not registered as such." 

Judgment reversed, and a new trial granted. 
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WING et al. v. UNITED STATES. 

(Circuit Court ot Appeals, Kfth Circuit. May 2, 1922.) 
No. 3837. 

1. Conspiracy <3=>43(i)— Indictment may be as gênerai as osnsplracy. 

An indictment for conspiracy may be as gênerai as tlie conspiracy It 
seeks to punish. 

2. Indictment and information €s>l 1 1 (1)— Indictment for conspiracy to bring in 

Chinese need not allège tiiey did not beiong to exoepted classes. 

An indictment for conspiracy to bring into the United States Ohinese 
peraons, contrary to the Ohinese Exclusion Act (Comp. St. § 4290 et seq.), 
need not allège that tbe Chinamen Intended to be brought in did not be- 
long to the classes excepted from that act. 

3. Criminai iaw (@=3ll3— Need not be formed within district of prosecutlon, If 

overt act Is committed therein. 

It is not essential that the conspiracy be formed within the district 
where the indictment was found, if an overt act in pursuance of the con- 
spiracy was committed within that district. 

4. Conspiracy (@=s>47— Evidence heid to sustain conviction for conspiracy to land 

Chinese. 

Evidence in a prosecution for conspiracy to bring in Chinese persons, 
contrary to the. Ohinese Exclusion Act (Comp. St. f 4290 et seq.), showing 
it was the intention of défendants to bring the Chinese to a point outside 
tiie territorial jurisdiction of the United States, where they were to l>e 
met by another vessel, whlch would attempt to land them, and that when 
the latter vessel failed to meet them the défendants came ashore, held 
to warrant the jury in flnding that the défendants voluntarily came ashore 
notwithstanding their claim they were drlven into the jurisdiction against 
thelr will by stress of weather. 

In Error to the District Court of the United States for the Northern 
District of Florida ; William B. Sheppard, Judge. 

Chester Wing and others were convicted of conspiracy to bring into 
the United States certain Chinamen, in violation of the Chinese Ex- 
clusion Act, and they bring error. Affirmed. 

Walter Kehoe, of Pensacola, Fia., for plaintiffs in error. 

Fred Cubberly, U. S. Atty., of Gaînesville, Fia., and George E. Hoff- 
man, Asst. U. S. Atty., of Pensacola, Fia. 

Before WAIvKER, BRYAN, and KING, Circuit Judges. 

BRYAN, Circuit Judge. Chester Wing and several other défend- 
ants were convicted upon an indictment, under section 37 of the Crim- 
inai Code (Comp. St. § 10201), charging a conspiracy to bring info 
and to land in the United States certain Chinamen not lawfully entitled 
to enter, in violation of the Chinese Exclusion Act (Comp. St. § 4290 
et seq.). The overt act alleged was the navigation of a vessel called 
the Viola within the waters of the Northern district of Florida. A 
demurrer, for failure of the indictment to allège that the Chinamen 
intended to be landed in the United States did not belong to the class- 
es excepted from the provisions of the Chinese Exclusion Act, was 
overruled. 

The évidence shows that the persons indicted, including the défend- 
ant, sailed from Havana, Ciiba, on board the Viola, and brought with 

©ssFor other cases eee same toplc & KEY-NUMBER In ail Key-Numbered Digests & Indexe» 
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them on board that vessel 30 or 40 Chinamen who were not lawfully 
entitled to enter the United States ; that it was the intention and agree- 
ment of the persons indicted to proceed to a point in the Gulf about 
20 miles from Pensacola, Fia., and outside the jurisdiction of the 
United States, and that there the Chinamen not entitled to enter would 
be transferred to another vessel, which would then land them in the 
vicinity of Pensacola ; that the second vessel failed to meet them as plan- 
ned, and that while waiting the Viola became disabled, and v/as driv- 
en vvithin the wafers of the United States by stress of weather, after 
which she was beached, and ail on board came ashore. Within a few 
hours the vessel was destroyed hy fire, the origin of which is not ex- 
plained by the évidence. 

Defendant's motion for a directed verdict because of insufficient évi- 
dence was denied. The court refused to charge that it was necessary 
for the government to prove that the conspiracy was formed within the 
Northern district of Florida. 

[1,2] An indictment may be as gênerai as the conspiracy it seeks to 
punish. It was not necessary to allège that the Chinamen intended to 
be imported did not belong to a class excepted by law, and the demur- 
rer was properly overruled. Dealy v. United States, 152 U. S. 539, 14 
Sup. Ct. 680, 38 Sup. Ct. 545 ; Mark Yick Hee v. United States, 223 
Fed. 732, 139 C. C. A. 262; Lew Moy v. Uinited States, 237 Fed. 50, 
150 C. C. A. 252. 

[3] It was not essential to prove that the conspiracy was formed 
within the district where the indictment was found. It was enough if 
an overt act in pursuance of the conspiracy, wherever entered into, was 
committed within the jurisdiction of the court. There was, therefore, 
no error in refusing to give the charge requested by défendant. Hyde 
V. United States, 225 U. S. 347, 32 Sup. Ct. 793, 56 L. Ed. 1114, Ann.' 
Cas. 1914A, 614; Brown v. Elliott,-225 U. S. 392, 32 Sup! Ct. 812, 
56 L. Ed. 1136. 

[4] The contention that the évidence was insufficient proceeds upon 
the theory that the Viola was not brought intentionally, but was driven 
by stress of weather, into the waters of the United States, and into 
the jurisdiction of the trial court. But the jury might well hâve be- 
lieved that the conspirators on board the Viola became weary of wait- 
ing for their co-conspirators on land to corne for them, and that they 
voluntarily came ashore. 

The judgment is affirmed. 



JESSURUN V. PEERLESS LIGHT CO. 

(Circuit Court of Appeals, Seventh Circuit. February 7, 1922.) 

No. 3023. 

Patents <|=328— 907,770, for electric light switch, held not to disclose invention. 

The Fulton patent, No. 907,770, for an electric li^lit switch to be op- 
erated by a pull upon a pendent eord or chain, whi(.li differed from a de- 
vice patented 30 years beforé only in the shape of the clamp by which it 
was attached to the key, held void for failure to disclose invention. 

^=3For other cases see same toplc & KEY-NUMBER in £ll Key-Numbered Digests à Indelcea 
280 F.— 8 
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Appeal from the District CourtofAe United States, for the Eastern 
Division of the Northern District of IlUnois. 

Suit for infringement of letters patent N-o. 907,770 by Albert E. 
Jessurun against the Peerless Light Company. Erom a decree dis- 
missing the bill, plaintifit" appeals. Affirmed. 

William R. Rummler and Cyrus W. Rice, both of Chicago, 111., 
for appellant. 

Russell Wiles, of Chicago, 111., for appellee. 

Before AESCHUEER, EVANS, and PAGE, Circuit Judges. 

Evans, circuit Judge. Appellant, as the owner of a patent upon 
an electric light switch issued to Walter W. Fulton, sought to restrain 
appellee from further infringing claims 1 ând 3 of the patent. The 
District Court held the claims invalid and dismissed the bill. 

To borrow the language of patentée : 

"The Invention relates to such electrlcal switches as are operated by a pull 
upon a pendent coria or chain." 

Claim 1 reads as foUows : 

"In combination, a spring' clip having arms adaptcd to embrace the flat- 
tened T-head of an electrlcal switch key from end to end, eaeh arm of the 
clip being apertured to receive one eiul of the key head, a crank arm carried 
by the clip, and a pendent cord carried by the crank arm." 

Many prior patents were received in évidence, indicating that thç 
art was vvell filled with very narrow patents. Only one of them need 
be considered. 

Some 30 years before the issuance of the patent in suit, one Eewis 
obtained a patent upon an improvement : 

"The object being to provide .simple and eonvenient means for tnrnlng the 
( iirrent on and off a himp provideil with the usual flat key or thumbpiece, and 
primarily designed to be operated by hand. but hung or placed so as to be 
iiot readily accessible for such oiieratlon. With thèse ends in view my Inven- 
tion consists in a two-armed operating lever having its central portion or 
body adapted to fit over or embrace an ordinary flat key or thumbpiece." 

The single claim reads : 

"The combination, with an incandescent electric lamp having a flat key or 
thumbpiece for turning the currciit off and on, of a two-armed operating lever 
having a central body portion provided with an opening adapting It to be 
slipped over and secured to the thumbpiece or key, and operating ehain,s or 
cords attached to the outer ends of tlie arms of the lever and hauging down 
wlthin easy reach for turning on and ofC the current, substantially as de- 
scribed." 

If we were to restrict the language of the claim ("and secured to 
the thumbpiece or key") to the single form of structure shown in the 
drawings ; that is, to securement by the elasticity of the central body 
or portion (a construction which we do not believe we would be jus- 
tified in adopting) , even then the only advance which Fulton made was 
to provide for the securement of the spring clip to the flat T-head of 
the electric switch key by bending the clip so as to inclose the end of 
(he key head. 
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In other words, the patent deals, not with the electric switch as such, 
but with a very simple device attachable to the switch by a cUp. The 
hanging chains or cords long tised in such constructions make opéra- 
tion by people of short stature easy. The asserted novelty in Fulton's 
combination, that which distinguishes it from Lewis', is restricted to 
the means for securing the clip to the key head. As, Judge Carpenter 
appropriately said : 

"The clip adapta itself to the device to which It is attached, and certainly 
there is nothing novel in stamping a hole of any sliape in the sldes of the 
clip to enable it to fit." 

Counsel for appellant argues that, if we should characterize as me- 
chanical skill Fulton's contribution to the art, then numerous patents 
cited by défendant, including the Lewis patent, were improperly is- 
sued by the Patent Office, for none represents greater inventive genius 
than that manifested by Fulton. This hardly answers the court's posi- 
tion. Assuming that the Patent Office erred in granting other patents 
of narrow and simple construction, it would hardly justify the issu- 
ance of still another patent, dealing with the same art, no more entitled 
to récognition. But counsel, in making thèse comparisons, loses sight 
of the fact that each and every one of the prior patents narrowed the 
field open to Fulton, and were pertinent upon the only inquiry to which 
the court was addressing itself, viz. : Was Fulton's contribution in- 
vention ? 

Counsel for appellant has brought to our attention ail of the facts 
presented in this suit which support his contention that invention 
rather than mechanical skill was displayed by Fulton. We are, how- 
ever, unable to escape the conclusion, in view of the state of the art 
hère disclosed, that Fulton's device did not rise to the dignity of in- 
vention. In other words, we agrée with the District Judge in holding 
both claims invalid for want of invention. 

The decree is" àfïirmed. 



SWARTZ V. UNITED STATES. 
CHUNG V. UNITED STATES. 

(Circuit Court of Appeals, Fifth Circuit. April 3, 1922.) 

Nos. 3712, 3787. 

Poisons ®=»9 — Charge of possession of narcotics without registering must al- 
lège accused was required to register. 

Harrison Narcotic Act, § 8 (Coinp. St. § 6287n), maliing it an offense for 
a person not registered as required by section 1 (section 6287g) to hâve 
possession of narcotics, applies only to those who are required by section 
1 of the act to register, so that an indictment charging failure to register 
and possession is insufficient if it fails to allège that défendant was one 
who was required to register, though section 8 makes proof of possession 
without registration sufEcient to cast the burden of proof on the de- 
fendant. 

In Error to the District Court of the United States for the Southern 
District of Florida; Rhydon M. Call, Judge. 

'01 other cases see same toclc &. KBT-NUMBER in ail Key-Numbered DIgests & Indexes 
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S. Swartz and Charlie Chung were separately convicted of having 
possession of narcotics without having registered as provided by the 
Harrison Narcotic Law, and each défendant brings error. Judgment 
of the District Court in each case reversed. 

William K. Jackson and I. A. Zacharias, both of Jacksonville, Fia., 
for plaintiff in error Swartz. 

J. N. Morris and R. T. Dewell, both of Jacksonville, Fia., for plain- 
tiff in error Chung. 

William M. Gober, U. S. Atty., Maynard Ramsey, Asst. U. S. Atty., 
and Damon G. Yerkes,~Sp. Asst. U. S. Atty., ail of Jacksonville, Fia. 

Before WALKER, BRYAN, and KING, Circuit Judges. 

KING, Circuit Judge. The défendant Swartz was found guilty un- 
der two counts of an indictment ; the first charging a failure to register 
and having unlawfully in possession 25 grammes of morphine, and the 
second a like failure to register and an unlawful possession of a cer- 
tain amount of cocaine. The défendant Chung was found guilty under 
an indictment which charged him with not having registered as provid- 
ed by the Harrison Narcotic Act (Comp. St. §§■ 6287g-6287q), and not 
being authorized to produce, import, manufacture, compound, deal in, 
dispense, sell, or give away opium or their salts, and having unlawfully 
in his possession and under his control 10 grains of opium. Neither 
indictment charged either défendant with doing or intending to do any 
of the things specified in the act as requiring a license for their lawful 
performance. 

It is insisted in this court that neither indictment, nor count, states 
an offense against the United States ; that the Harrison Narcotic Act is 
a revenue statute, and the offense consists in the failure of those to 
register and pay the tax, who produce, import, manufacture, compound, 
deal in, dispense, sell, or give away opium, etc., as specified in the first 
section of the act (section 6287g) ; that the offense denounced in the 
eighth section is the possession by those who are required to register, 
and not possession generally by ail persons; and that an indictment 
which charges unlawful possession by one not registered, without al- 
leging that he was one of the class required to register, charges no 
offense against the United States. 

We think that the objection is good and that the indictments are 
fatally defective. The offense is not the possession of the morphine 
or cocaine, but the possession for some of the purposes for which regis- 
tration is required, without having registered and paid the tax ; and 
while proof of possession, under section 8 of the act (section 6287n), 
casts the burden of proof upon the défendant (Gee Woe v. United 
States, 250 Fed. 428, 162 C. C. A. 498), the indictment charges no 
violation of the act, unless it charges that the possession was for a 
purpose for which registration is required, and that the accused had 
not registered. This we understand to be the décision of the United 
States Suprême Court in the case of United States v. Jin Fuey Moy, 
241 U. S. 394, 36 Sup. Ct. 658, 60 h. Ed. 1061, Ann. Cas. 1917D, 854. 
To this effect are the f ollowing cases : United States v. Bernstein (D. 
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C.) 255 Fed. 339; United States v. Carney (D. C.) 228 Fed. 163 ; United 
States V. Woods (D. C.) 224 Fed. 278. 

The judgment of the District Court in each case is therefore re- 
versed. 



EBERLE et al. v. STIX, BAER & FULLER DRY GOODS CO. et al. 

(Circuit Court of Appeals, Elghth Circuit. Marcli 25, 1922.) 
No. 5788. 

Patents <s=>328— 1,304,951, for swing, held anticipated. 

Tlie Eberle patent, No. 1,304,951, for a child's swing, Ihcld anticipated; 
the patentée having combined old éléments in substantially tlie same way, 
for the same purpose, as was done by others, and having produced no 
greater or better or différent results. 

Appeal from the District Court of the United States for the Eastern 
District of Missouri; Jacob Trieber, Judge. 

Suit by John A. Eberle and others against the Stix, Baer & Fuller 
Dry Goods Company and others for infringement of patent No. 1,- 
304,951, issued May 27, 1919, to John A. Eberle, for an i:. provement in 
swings. From a judgment dismissing the bill, plaintifïs appeal. Af- 
firmed. 

Howard G. Cook, of St. Louis, Mo., for appellants. 
Samuel W. Banning, of Chicago, 111., for appellees. 

Before CARLAND and LEWIS, Circuit Judges, and POLLOCK, 
District Judge. 

LEWIS, Circuit Judge. This is a patent infringement case brought 
by Eberle, the patentée and his licensee, appellants. The défense of 
anticipation was sustained and the bill dismissed; and with this we 
fully agrée. The mechanical device is a child's swing, and the one 
and only claim runs thus : 

"A child's swing comprising a single rigid rectangular seat frame, a rec- 
tangular fabric pocket having its upper margins folded over and secured to 
said rigid rectangular seat frame, suspension members secured to the corners 
of said rigid rectangular seat frame, and a rigid rectangular spreader 
st-paratlng said suspension members at points above said rigid rectangular 
seat frame, the corners of said spreader corresponding to the corners of said 
rigid rectangular seat frame." 

But before Eberle, Thompson 58,510, Higham 472,351, Davidson 
736,826, Carley 1,063,956, and Blain 1,104,609, each shows a single rigid 
rectangular sçat frame, in suspended swinging baby jumpers or swings ; 
Hawk 1,055,975, Patten 1,057,360, Carley and Davidson each shows 
a fabric pocket seat attached to the seat frames, and in Davidson, Blain 
and Carley the pocket seats are rectangular, and in Patten the fabric 
is folded over and secured to the rigid seat frame; AU of the earlier 
patents jusf noted necessarily show suspension members, in most of 
them there are four of thèse members secured to the seat frame, ail 
btit Hawk which bas three, and in Carley, Blain, Thompson and Hig- 

iQssFor other cases see same topio & KEY-NUMBBR In ail Key-Numbered Digests & Indexes 
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ham rigid spreaders overhèad of the suspension members are shown. 
Nothing new or novel was brought in by Eberle. He used old éléments, 
combined in substantially the same way for the same purpose as was 
done by those who preceded hira, and the results from the use of his 
swing are no greater, or better, or différent, or more easily or cheaply 
obtained than were the results obtainable from the use of like devices 
of baby jumpers and child swings disclosed in prior patents above re- 
ferred to. 
Affirmed, 



In re HALLBAUER. 

(District Court, S. D. Flori^^. June, 1921.) 

1. Exemptions ®=>I9— Deserted wife cannot olaim beneflt of exemption to wldow. 

The provision of Const. Fia. art. 10, § 2, that ttie exemption to the head 
of a family, given by section 1, shall Inure to the widow of the party 
entitled thereto, does not entitle a deserted wife to claim tho exemption, 
sinee there can be no widow to à live man, though he is an absconder. 

2. Exemptions (©=3 19— Oeserted wife, witliout cliildren, cannot claim exemptioni 

allowed "head of a family." 

A wife, who had been deserted by her husband and was dépendent on 
her own eamings for her support, but who had no children dépendent on 
hèr, is not the "head of a family," entitled to the exemption of $1,000 In 
the Personal property of her husband, given by Const. Fia. art 10, § 1. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Head of a Fainily.j 

3. Banl^ruptcy <s=>l 51— Trustée hoids position of creditor with lien. 

The trustée in bankruptcy occupies the position of a creditor holding a 
lien by équitable or légal proceedings on the property coming into his 
hands. 

In Bankruptcy. In the matter of the estate of A. L. Hallbauer, bank- 
rupt. On pétition to review an order of the référée allowing a claim 
by the wife of bankrupt for the exemption of certain personal prop- 
erty. Pétition to review and revise granted. 

See, also, 275 Fed. 125, 126. 

Jackson & Withers, of Tampa, Fia., for petitioner. 
Phillips & Phipps, of Tampa, Fia., for respondent. 

CAL,Iv, District Judge. The parties stipulated among others the 
following pertinent f acts : Hallbauer and his wife constituted a family 
residing in Hillsborough county on and prior to April 22, 1920 ; Hall- 
bauer was the head of such family; that on said date Hallbauer left 
his home promising to return in a few days, since which time the wife 
had heard nothing from him or of his whereabouts except two tele- 
grams purporting to hâve been sent from Los Angeles ; that the wife is 
ignorant of any and what property belonged to said Hallbauer, and was 
left no mpney by said Hallbauer, except a few dollars, which were ex- 
pended in the payment of some of Hallbauer's debts, and is now dé- 
pendent upon her own efforts for a livelihood. Upon thèse facts the 
wife's pétition is based, to hâve the exemption in personal property 
set aside to her. 

^EsFor otber cases see same topic & KET-NX7MBBR in al) Key-Numbered Dlgesti & Indexa* 
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The trustée filed exceptions and deinùrrers to this pétition, both 
of which were overruled by the référée, and therefore the trustée set 
aside said exemption and reported samé te the référée, and filed on be- 
half of the creditors exceptions to such action, and on December 17, 
1920, an order was- made allowing such clàirti for exemption sp made 
by the wife and overruling the trustée exceptions. It is this order 
which is sought to be reviewed in this proceeding. 

The question to be decided on this review is whether the wife, with- 
out children, of an absconding debtor, can claim the exemption of 
$1,000 provided for the héad of a family residing in this state by sec- 
tion 1 of article 10 of the Constitution of Florida. If answered in the 
affirmative, the pétition to review should be dismissed ; if in the néga- 
tive, it should be granted. 

[1] Section 1, art, 10, of the Constitution, provides for the exemp- 
tion from forced levy and sale to the head of a family residing in 
this state of personal property to the value of $1,000. Section 2 of 
the same article provides that this exemption shall inure to the widow 
and heirs of the party entitled to such exemption. If it is upon this 
last section that the petitioner bases her claim, the answer is that there 
is no widow to a live man, although he is an absconder. 

[2] Nor do I think the case made by the petitioner is helped by 
the case of Jetton Lumber Co. v. Hall, 67 Fia. 61, 64 South. 440, 51 
L. R. A. (N. S.) 1121, in which case a deserted wife with children 
was allowed to claim the exemption in two automobiles which belonged 
to her or her husband, probably her husband, which constituted the 
combined property of both. Hère, as I understand the case and déci- 
sion of the court, the deserted wife stood in the place and stead of 
the husband, having two children dépendent upon her for support, and 
was viewed as the head of the family. 

In the instant case the wife constituted the entire family dépendent 
upon the absconding husband. She can in no sensé occupy the posi- 
tion of head of a family residing in this state, and it is to such head the 
Constitution grants this exemption. I recognize the rule that exempt- 
tion laws should be lîberally construed for the benefit of the family, 
but it seems to me that it would verge upon judicial législation for the 
courts to construe thèse constitutional provisions to mean that, in a con- 
test between creditors and the wife of an absconding debtor, the wife 
could come in ^nd take from such creditors $1,000 of the personal 
property in the hands of the trustée for administration, to be applied 
to her personal use, and this with no showing of how much property 
was taken by the absconding husband, or what he might possess in 
addition. 

[3] The Législature, under the mandate contained in section 6, ar- 
ticle 10, hâve passed laws providing for the setting apart of exemp- 
tions. None of the requirements, upon which such setting apart of 
such exemption is made, hâve been complied with in this case, and it 
must be remembered that the trustée occupies the position of a créd- 
iter holding a lien by équitable or légal proceedings upon the prop- 
erty coming to bis hands. 
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Nbne of the cases to which I hâve been referred sustain the conten- 
tion of petitioner. I am therefore of opinion that the référée erred 
in overruling the exceptions of the trustée and granting the pétition of 
petitioner. 

The pétition to review and revise will be granted. 



UNITED STATES v. SAN JUAN COUNTY, WASH., et al. 

(District Court, W. D. Washington, Northern Division. January, 1922.) 

No. 258. 

Internai revenue ©=>26— Taxes due from insolvent hâve priority over state taxes. 

Under Const. art. 6, providing that "this Constitution and the laws of 
the United States which shall be made in pursuance thereof * » • 
shall be the suprême law of the land," and Rev. St. § 3466 (Comp. St. § 
6372), enacted in 1797, providing that, "whenever any person indebted to 
the United States is Insolvent * * * the debts due to the United 
States shall be first satisfied," taxes due to the United States from an 
insolvent coi'poration bave priority over taxes due under the laws of 
the State. 

In Equity. Suit by the United States against San Juan County, 
Washington, John L,. Murray, County Treasurer, and C. E. Hackett, 
Sherifif, of said County. Decree for the United States. 

Thomas P, Revelle, U. S. Atty., and John A. Frater, both of Seattle, 
Wash., for the United States. 

Samuel R, Buck, of Friday Harbor, Wash., for défendants. 

NËTERER, District Judge. The San Jaun Canning Company, 
an insolvent corporation, is indebted to the United States by reason 
of income tax and penalties for year 1917. On the 28th of May, 1921, 
after demand and refusai to pay, a warrant of distraint was levied upon 
the Personal property of the Canning Company, located in San Jaun 
county, and sale advertised for June 15, 1921. Thereafter the sheriff 
of San Juan county levied upon the property to collect the state and 
county taxes for year 1918, 1919, 1920, and advertized the property for 
sale June 10, 1921. On application of plaintiff the restraining order 
was issued and served upon the sheriff. 

The issue now for détermination is the priority of the claims. The 
plaintiff claims that under section 3466, R. S. (section 6372, C. S. ; Act 
of March 3, 1797, the United States has priority. The county con- 
tends the contrary, and cites United States v. Nicholls, 4 Yeates (Pa.) 
251, at page 259, where the court says: 

"The rlghts of the gênerai government to priority of payment, and the 
rights of individual states, are contemplated as subsistlng at the same time, 
and as perîectly compatible with each other. This only can be effected by 
giving préférence to each existing lien, according to its due priority in point 
of time. r know of no other mode whereby the several conflicting claims 
can with justice be protected and secured." 

^z^jFor other cases see same topic & KEY-NUMBEK in ail Key-Numbered Digesta & ladexei 
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The Constitution of the United States (article 6) provides : 

"This Constitution and laws made in pursuànce thereof shall be the su- 
prême lavv of the land in every state, and the judges shall be bound thereby." 

Section 8, art. 1, of the Constitution empowers the Congress to Ust 
and collect taxes, duties, etc., which shall be uniform throughout the 
United States. The Suprême Court, in United States v. Snyder, 149 
U. S. 210, 2i4, 13 Sup. Ct. 846, 848 (37 L. Ed. 705), says : 

"The grant of the power and its limitation are wholly inconsistent wlth the 
proposition that the state can by législation interfère with the assessmeut of 
fédéral taxes." 

In Murray v. Hoboken Land & Improvement Co., 18 How. 281, 15 
L. Ed. 372 : 

"The power to collect and disburse revenue, and to make ail laws which 
shall be necessary and proper for carrying that power into elïect, incliides ail 
known and appropriate means of effectually coUecting and disbursing that 
revenue, unless sorae such means should be forbidden in some other part of 
the Constitution." 

Section 3186, R. S. (section 5908, Comp. St.), provides: 
"If any person liable to pay any tax neglects or refuses to pay same after 
demand, the amount shall be a lien in favor of the United States from the 
time it was due until paid, with the interest, penalties, * • * that may 
accrue in addition thereto, upon ail property and rights to property belong- 
Ing to such person." 

The lien, however, is not valid against the judgment creditors, mort- 
gagees, etc., unless notice is fîled in the clerk's office of such county. 
Neither the state nor county are judgment creditors, mortgagees, or 
purchasers, and hence are not affected by the provisions of section 
5908, Comp. St. (section 3186, R. S.). 

The power of taxation is an indispensable incident to sovereignty, 
and by the provisions of the Constitution and laws a grant in favor of 
the United States is paramount in the event of the insolvency of the 
debtor. Section 6372, Comp. St. ; section 3466, R. S. : 

"Wbenever any person indebted to the United States is insolvent, or when- 
ever the estate of any deceased debtor, in the hands of the executor.s or ad- 
ministrators, is insufficierit to pay ail the debts due from the deceased, the 
debts due to the United States shall be first satisfled; and the priority hereby 
establislied shall extend as well to cases in which a debtor, not having suffl- 
cient property to pay ail bis debts, makes a voluntary assignment thereof, 
or in which the estate and effeets of an absconding, concealed, or absent debt- 
or are attaehed by process of law, as to cases in which an act of bankruptcy 
is committed." 

The Suprême Court in United States v. Fisher, 2 Cranch (6 U. S.) 
358, 2 L. Ed. 304, Justice Marshall, writing for the court, said: 

"This claim of priority on the part of the United States will, It has been 
said. interfère with the right of the state soverelgnties respecting the dignity 
of debts, and will defeat the measui'es they hâve a right to adopt to secure 
themselves against delinquencies on the part of their own revenue offleers. 
But this is an objection to the Constitution itself. The mischief suggested, 
so far as it can really happen, Is the necessary conséquence of the supremacy 
of the laws of the T'nited States on ail subjects to which the législative power 
of Congress extends." 

The United States is entitled to a decree. 
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DOCK CONTRACTOR CO, v. NIAGARA FALLS PQWER CO. 

(District Court, W. D. New York. Febrtrary 14, 1922.) 
No. 1845. 

1. Pleading i@=>49— Cause of action on quantum meruit held nùt changed to action 

on contraot by allégations. 

ïhe e.s«ential cliaracter of the action under a cornplaiut seeking to re- 
cover 011 quantum meruit for work, lalior, and materials, and i;or tlie 
reasonable mouthly reiital for plant and use of tools aiid appliautes, was 
not clianged or converted into an action for re.scission of coutract or for 
recovery of profits and damages for breach of an express contract by alleg- 
ing the making of a contract in fornl wliich did not meet witb tlie assent 
of tlie plaintif!;, or by récitals of facts tending to show nialerial altéra- 
tions in the contract by défendants. 

2. Worl( and labor <s=>22— Allégations relating to mistake and' fraud not objec 

tionable in action in assumpsit. 

Allégations, in a complaint to recover on quantum meruit for reasonable 
value of work, labor, and materials furnished, of mistake, fraud, and 
misrepresentation, were not objectionable where they tended to explain 
the drcumstauces under which an assorted contract was exeeuted by the 
plaintiff part performance of work under it, and its nonfulfiUment, termi- 
nation, and discontiuuance. 

3. Courts (S=>347— Subordinate provision of state statutes not followed in fédéral 

court. 

Under Kev. St. g 934 (Conip. St. § IfiOl), a subordinate provision in a 
state Gode relating to pleading need not lie followed by the fédéral Dis- 
trict Court, where, if applied, it would deprive plaintifC from glvlug es- 
sential évidence at the trial. 

At Law. Action by the Dock Contracter Company against the Ni- 
agara Falls Power Company. On motion to require plaintiff to make 
complaint more definite and certain and to strike eut irrelevant alléga- 
tions. Motion denied. 

See, also, 274 Fed. 852. 

Griggs, Baldwin & Baldwin, of New York City (Adelbert Moot, of 
Buffalo, N. Y., and Peter F. McAllister, of New York City, of counsel), 
for p'aintiff. 

Cohn, Chormann & Franchot, of Niagara Falls, N. Y. (Edward F. 
Franchot, of Niagara Falls, N. Y., of counsel), for défendant. 

HAZEL,, District Jtidge. [11 1. The complaint allèges causes of 
action to recover on quantum meruit for the reasonable value of work, 
labor, and materials furnished to the predecessor of the défendant Com- 
pany, and for the reasonable monthly tentai for plant and for use of 
tools and applianccs. The essential character of the action is not chang- 
ed or converted into an action for i-escission of contract or for recovery 
of profits and damages for breach of an express contract by alleging 
the making of a contract in form — a contract which did not, as alleged, 
meet with the assent of the plaintiff Dock Contracter Company, or by 
any récital of facts tending to show material altérations in the contract 
by défendant, from which it may be determined that for the work 
parti y performed plaintiff is entitled to compensation on a basis of rea- 
sonable value. There are, it is thought, unnecessary récitals and sur- 

®=aFor other cases see same topic & KEY-NUMBER tn ail Key-Numbered Digesta & Indexes 
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plusage in the complaint; for example, pages 13 and 14, specifying the 
profits which the assignée of plaintiff would hâve made. But that is 
net believed sufficient ground for striking out, since it is net perceived 
that such matters are likely to interfère with the rights of the défend- 
ant, or preclude any évidence in opposition it may wish to ofïer at the 
trial. The récitals of facts apparently hâve substantial relation to the 
issues and therefore may be pleaded. Indeed, in view of the rather un- 
usual circumstances, it was perhaps necessary to set out the facts with 
more than ordinary détail in support of the theory of the pleader, to 
wit, that the written contract of June 29, 1918, between the parties as 
to the amount of work to be donc subsequently became a nullity be- 
cause of the acts of the défendant company and because of the taking 
of the plant, tools, and material, the basis of recovery sought is the 
reasonable value of the work donc and of the use of the instrumental- 
ities. 

[2] 2. Nor is the allégation relating to mistake, fraud, and misrep- 
resentation objectionable, since it' tends to explain the circumstances 
under which the asserted contract was executed by the plaintifï, the 
part performance of work under it, and its nonfulfillment, termination, 
and discontinuance. 

[3] 3. The second cause of action, properly interpreted, does not 
allège separate causes of action. Référence to the contract is made 
necessary by the facts disclosing the manner in which the défendant 
obtained the plant and tools and appliances for doing the work. De- 
fendant, to sustain its motion, relies on the Code of Civil Procédure 
and interprétative décisions; but the state law, conceding its applica- 
tion in the state court, need not it seems to me be followed by this 
court, since the rule relating to pleading is a subordinate provision 
which may, if applied hère, deprive plaintifï of giving essential évidence 
at the trial. See section 954, R. S. (Comp. St. § 1591), and Southern 
Oil Corp. v. Waggoner (C. C. A.) 276 Fed. 487. 

The motion of the défendant is denied. 



In re CATES et al. 

(District Court, S. D. Florida. Deceinber, 1921.) 

1. Bankruptcy <@==>1 14(1)— Receiver not appointed in Involuntary proceeding be- 

cause of pendency of conflicting proceedings. 

Where, peuaiug a proceeding by creditors to hâve flve persons, alleK(;d 
to be partners, adjudleated baulvnipts, two of such persons, olalming to be 
partnei-s under a somewhat similar name, were adjudicated banlcrupts 
on their voluntary pétition, a receiver will not be appointed in the involun- 
tary proceeding because of the alleged danger that the petitlonlng credi- 
tors may be estopped if they participate in the meeting of creditors called 
In the voluntary proceeding. 

2. Bankruptcy ®=35i— Adjudication on voluntary pétition not set aside because 

of pendency of involuntary proceeding. 

Where, pendlng a proceeding to hâve flve alleged partners adjudicated 
hankrupts, two of them, claiining to be partners under a somewhat 
similar name, Were adjudicated bankrupts on their voluntary pétition, 

^=»For other cases see same toplo & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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and it had not yet been established that the flve persons named In the 
involvmtary proceeding constituted the partuershlp, an adjudication oa 
the voluntary pétition will not be set aside. 

In Bankruptcy. In the matter of Clément D. Cates and others, al- 
leged bankrupts. On pétition for the appointment of a receiver and 
motion to set aside the adjudication. Pétitions denied without préj- 
udice. 

J. N. Morris, of Jacksonville, Fia., for petitioning creditor. 
George M, Powell, of Jacksonville, Fia., for bankrupts. 

CAIvL, District Judge. On December 1, 1921, an involuntary péti- 
tion was filed by certain creditors against C. D. Cates, Frederick S. 
Cates, Julian G. Cates, Edwin H. Cates, and Fred E. Thompson, in- 
dividually and as copartners doing business under the firm name and 
style of C. D. Cates & Co. On December Sth service of the pétition 
for the appointment of a receiver was made upon C. D. Cates. On 
December 5, 1921, Clément D. Cates and Julian G. Cates, as copartners 
as Clément D. Cates & Co. filed a voluntary pétition, and on December 
9th each of the parties filed his pétition to be adjudicated a bankrupt. 
Upon thèse last pétitions adjudications were had, without notice to the 
creditors filing the pétition first above noticed. On December 12th a 
motion was made by the creditors filing the first pétition to set aside the 
adjudication in bankruptcy of the copartnership made upon the volun- 
tary pétition filed December Sth and this motion was heard at the same 
time with the pétition for a receiver. 

[ 1 ] Clément D. Cates and Julian G. Cates answered the involuntary 
pétition and the pétition for a receiver, denying tliat Frederick S. and 
Edward H. Gates and Fred E. Thompson were associated with them in 
the copartnership of Clément D. Cates & Co., and affidavits were filed 
by the parties supporting their several contentions. It was made known 
to the court at the hearing that the first meeting of creditors of the firm 
of Clément D. Cates & Co. was called for the 17th prox. The movants 
contended that the receiver should be appointed, principally because of 
the danger of an estoppel being worked against them, should they 
participate in the meeting of creditors on the 17th. This contention 
does not impress me with much force. By the appointment of a trustée 
the assets of the partnership will be conserved to a better extent than 
by a receiver with his limited powers. The main contest in this matter 
will eventually be the membership of the firm. If this issue is deçided 
in favor of the petitioning creditors, it will then be time to appoint a 
receiver of such property as has not been brought into the bankruptcy 
court by the three voluntary pétitions, should such appointment be 
proper. 

[2] The pétition for a receiver will therefore be denied. The mo- 
tion to set aside the adjudication of the partnership of Clément D. 
Cates remains to be disposéd of. The Bankruptcv Act (Comp. St. §§ 
9S8S-96S6) provides for such an adjudication. Such an adjudication 
is sought in the involuntary pétition. While the creditors filing the 
pétition seek to hâve the copartnership of Cates & Co. declared bank- 
rupt, the entity, if such a word can be used in regard to a partnership. 
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is not the same. The petitioners contend that five persons constitute 
the copartnership, and this is a fact not yet established, as to which 
I as yet will not express any opinion. 

Under the condition I now find of the cases I am of opinion that the 
motion to set aside the adjudication should be denied. In denying the 
pétition for a receiver and to set aside the adjudication, the orders will 
be made without préjudice to the renewal of same, if at any time such 
motions should be proper. 



KIEREJEWSKI v. GREAT LAKES DREOGE & DOCK CO. 

(District Court, W. D. New York. November 26, 1921.) 
No. 2127. 

1. Death <s=^39— Right of action under fédéral act accrues on appointment of 

administrator. 

Under the provision of Employers' Liabllity Act, § 6 (Comp. St. | 
8662), requirlng an action thereunder to be commenced "withln two 
years from the day the cause of action accrued," a right o£ action for 
the death of an employé does not accrue until the appointment of an 
administrator who may maintaln the action. 

2. Seamen <s=>29(5)— Action, at law for death held maintainable under Seamcn's 

Act. 

An administratrix appointed in 1921 for the estate of a seaman who 
died in 1919 helâ entitled to maintain an action at law for his death un- 
der the provisions of Seamen's Ac-t, § 20 (Comp. St. § 8337a), as amended 
by Act June 5, 1920, § 33. 

At law. Action by Sophia Kierejewski, administratrix of the estate 
of Léo Kierejewski, against the Great Lakes Dredge & Dock Com- 
pany. On motion to amend complaint. Granted. 

Matthew W. Bennett, of Bufifalo, N. Y. (Irving W. Cole, of Buflfalo, 
N. Y., of counsel), for plaintiff. 
Ulysses S. Thomas, of Buflfalo, N. Y., for défendant. 

HAZEL, District Judge. [1] The plaintiff must show that her 
cause of action was brought within two years from the time of the ac- 
crual of the cause of action, and, under section 6 of the fédéral Em- 
ployers' lyiability Act (Comp. St. § 8662), an action does not accrue 
from the date of the death, but from the date of the appointment as 
administratrix. American R. Co, v. Coronas, 230 Fed. 545, 144 C. C. 
A. 599, E. R. A. 1916E, 1095. That décision is based upon the view 
that the right of action by the personal représentative of the deceased 
does not spring from the act of négligence by which the employée was 
killed, but arises from the pecuniary loss or damages sustained by the 
heneficiaries in conséquence of the death. It is not required in the stat- 
ute that such an action be brought within two years of the death, and 
manifestly there must first be appointed a représentative of the bene- 
fiçiaries before an action may properly be brought. Sanford v. San- 
ford, 62 N. Y. 553. 

'or other cases see same toplc & KEY-NUMBER In «Il Key-Numbered Dlgests & Indexe» 
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[2] Plaintiff's proposed amendment to the complaint is founded on 
the Act of Congress of June 5, 1920, c. 250, § 33 (41 Stat. 1007), 
which confers the right on seamen who suffer personal injury in the 
course of their employment, or their représentatives in case of death, 
to maintain an action at law, with the right of trial by jury, and the 
right to the personal représentative to hâve applied the Railway Fédéral 
Employers' Liability Act. 

Defendant's contention, that action under this provision is barred on 
the ground that the act is not rétrospective or rétroactive, is not main- 
tainable, since it appears that the intestate died on April 24, 1919, and 
plaintifï was not appointed administratrix until March 7, 1921 ; the 
action being begun on April 16 following. Hence it îs unnecessary to 
détermine whether the Merchant Seamen's Act in question was rétro- 
active or not. ITie action was commenced within the limited period 
and after the passage of the act estabHshing the remedy invoked by 
the proposed amendment to the complaint. It may, hovvever, turn out 
at the trial that the submission to the jury of defendant's liability 
should be on one of the two causes of action only, upon. either the 
c'ommon-law liability or exclusively under the statutory Seamen's Act 
(Coipp. St. § 8337a). 

The question wholly dépends upon the proofs as to whether the de- 
ceased was injured while employed jn the capacity of a seaman or 
not. It is even conceivable that the jury may be called upon to déter- 
mine the issues of both causes of action, but any questions with rela- 
tion to severing the causes of action or their submission to the jury 
are reserved to the trial. I think plaintifï has a right to amend her 
complaint by including the second cause of action. 

So ordered. 



UNITED STATES v. EVERSON. 

(District Court, S. D. Florida. Tebruary 27, 1922.) 

No. 8S3. 

Intoxicating.Jiquors (@=s2l I— information ctiarging uniawfui possession Iteld suf- 
ficient. 

An information cliarginK défendant witli "milawful" posses.sion of in- 
toxicating liquors hclcl suflicient to state an offense under National Pro- 
hibition Act, tit. 2, § 25. 

Criminal prosecution by the United States against T. W. Everson. 
On motion to quash information. Denied. 

William M. Gober, U. S. Dist. Atty., of Lakeland, Fia. 
W. K. Zewadski, Jr., of Tampa, Fia., for défendant. 

CALL, District Judge. In the above-entitled case the information 
çontains three counts. The first charges the possession of a distilling 
apparatus for the production of intoxicating liquor; the second, the 
manufacture of intoxicating, liquors ; and the third,.the possession of 
intoxicating liquors.' In each of said counts the charging part of the 
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count contains the word "unlawf ully" ; i. e., the possession of the 
distilling apparatiis, the manufacture and possession, in each instance 
is charged to be unlawful, and seems to me to be sufficient to rescue the 
information f rom attack by demurrer or motion tO' quash. 

Reading Judge Clayton'è opinion in the four cases heard in Jackson- 
ville, the différence in the question decided in those cases and in the 
case at bar is apparent. It is not a mère possession, as was charged 
in that case, but an unlawful possession. Under the provisions of the 
Volstead Act (41 Stat. 305) this in my judgment is sufficient, to place 
upon the défendant the omis of proving such possession lawful. 

There are a number of cases in which the same questions are raised, 
and orders denying the motions to quash and overruling the dèmurrers, 
where same bave béen filed, will be entered. 

Order. 

This cause coming on to be heard upon the motion to quash each 
count of the information filed herein, and the same having been ar- 
gued and submitted : It is considered by the court that said motion be 
and the same is hereby denied. 



In re TAYLOR. 

(District Court, D. Wyoming. May 6, 1922.) 

No. 478. 

1. Bankruptcy <S:s482(l )— Allowance of attorney's fées one of right, 

Under Bankruptcy Act, g 64a (3), being Comp. St. § 9648, the matter of 
an allowance to a liankrupt's attorney is one of rigtit; the amount only 
being left to the discrétion of the court. 

2. Bankruptcy <@==>3 17— Attorney's fee held not allowable as preferred daim. 

An item covering services rendered by bankrupt's attorney for the 
hankrupt in connection wlth a suit pending in the state court prior to 
the commencement of the bankruptcy proceeding was not allowable as a 
preferred claim. 

3. Bankruptcy ©=3327(1 )— Bankrupt's attorney's claim for prior services must 

be filed. 

A claim of a bankrupt's attorney for services rendered in a suit prior t» 
commencement of the bankruptcy proceeding should lie filed as a. claim 
against the estate either in the secured or preferred class, where the 
attorney claims a lien on some particular fund, and where it has not 
been so filed the validity of such lien eannot be passed on on certlttcate 
by référée in connection with such attorney's fee to be allowed as at- 
torney in bankruptcy proceeding. 

4. Bankruptcy (@=>482(l) — Claim df attorney for services to rpceiver and crediiers 

must set forth services rendered. 

On certiflcate of référée in connection with fee to be allowed attonioy 
for the hankrupt, an Item in the attorney's claim of a certain amount for 
making a trip in the interest of gênerai creditors in order to hâve a re- 
ceiver with authority to operate appointed by the court, and an item for 
services in acting as attorney for the receiver and, rendering ail service.s 
that the receiver required to be performed, without attempting to set forth 
\^hat thèse Services were, were Insùfficient. ' 

^ïoFor otber ^asee see same toptc & KElY-NUMBBR in ail Key-Numbered Dlgesta & Indexe» 
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5. Bankruptcy 4®=s482( I )— Services performed for receiver should be presented 

separately by bankrupt's attorney. 

Any elaim for services by bankrupt's attorney performed for a receiver 
should be presented separately from tlie attorney's claim for services as 
attorney in the bankruptcy proceeding. 

6. Bankruptcy i@=3482(l)— Compensation for légal services to bankrupt in iiav- 

Ing exemptions allowed not aliowabie. 

Inégal services to a bankrupt in having liis exemptions allowed is a 
matter between the bankrupt and his attomeys, and a claim therefor is 
not aliowabie. 

7. Bankruptcy <s=>482(2)— Attorney's fées aliowabie. 

Bankrupt's attorney is entitled to an allowance for preparing and flling 
the pétition and schedules of the bankrupt and for a trip to attend a 
meeting of creditors, includlng necessary expenses in making the trip. 

8. Bankruptcy @=3482(2) — Aliowances made for bankrupt's attorney. 

Attorney for a bankrupt with an estate of about $6,000 allowed $50 for 
preparing and filing schedules and $100 for other services, including a 
trip in attending a meeting of creditors, and expenses of the trip. 

9. Bankruptcy <@=3477^Time held opportune to flx fées of bankruptcy attorney. 

Where bankruptcy proceeding reached that stage where ît would be 
difficult to understand how any further services from attorney on be- 
half of the bankrupt would be bénéficiai to the estate, the time was op- 
portune for allowance of hls fées. 

10. Bankruptcy ®=>4S2(I)— Bankrupt's attorney entitled to retain only proper 
charge for services. 

Where bankrupt's attorney was paid money and assigned a claim, im- 
mediately precedlng his flling of the bankruptcy proceeding, to cover his 
services performed or to be performed in the proceeding in behalf of the 
bankrupt, the money riglitfuUy belonged to the bankrupt estate, and the 
attorney could only be permittcd to retain so much of it as was a legiti- 
mate and proper charge for the services performed. 

In Bankruptcy. In the matter of O. C. Taylor, bankrupt. Certifi- 
cate of référée in connection with attorney's fées. Amount fîxed. 

Walter T. More and J. M. Roushar, both of Torrington, Wyo., for 
objecting creditors. 

John L. Sawyer, of Torrington, Wyo., for bankrupt. 

KENNEDY, District Judge. The above-entitled cause is before the 
court at this time upon the certificate of the référée in connection with 
an attorney's fee to be allowed the attorney for the bankrupt in said 
matter. It may be said in passing that under a spécial order of the 
District Court in this district ail claims for attorney's fées must be 
presented to and allowed by the District Judge. 

The certificate of the référée and the record in the case disclose the 
following facts : Schedule B (4) annexed to the voluntary pétition 
recites, in the place designated for including sums paid to counsel for 
services rendered or to be rendered in the bankruptcy cause, that the 
attorney for the bankrupt had been paid the sum of $395 in cash and 
$200 by virtue of an assignment of an account due and owing to the 
bankrupt, which was assigned November 7, 1921. The pétition in 
bankruptcy, together with the schedules, appears to hâve been iîled in 
the office of the clerk on November 7, 1921. On November 25, 1921, 
after the proceeding had reached the référée in bankruptcy under the 
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customary order of référence, two creditors of the bankrupt, who had 
filed their vmsecured daims against the estate of the bankrupt, which 
claims had been allowed by the référée, filed with the référée a motion 
praying that an attorney's fee for the bankrupt's attorney be fixed by 
the référée upon the ground that the amount received by the said at- 
torney was unreasonable, considering the circumstances of the case. 

The referee's certificate discloses that on February 5, 1922, the at- 
torney for the bankrupt filed his answer to said motion, in which said 
attorney seeks to justify the amount received in advance for his serv- 
ices performed and to be performed in said proceeding. Said answer 
is submitted to the court in connection with the referee's certificate. 
It further appears that on April 24, 1922, the said bankrupt's attorney 
filed a plea in abatement to the motion aforesaid, by which plea said 
attorney claims that the time is not opportune for disposing of the mat- 
ter of attorney's fées, in that it is impossible at the time of the consid- 
ération of the motion to détermine with any degree of accuracy what 
services it will be necessary to perform as attorney for the bankrupt 
in the proceeding. To this plea is attached a statement purporting to 
set forth the items of service performed by the attorney, aggregating 
$850. 

The referee's certificate further discloses that the sum marshaled by 
the trustée in the bankrupt estate is $6,287.13, and that the estimated ag- 
gregate expense of administering the estate will amount to $2,220, that 
a dividend of 7 per cent, has already been paid the gênerai creditors, and 
that it is estimated there will be an additional dividend of approximate- 
ly 8 per cent, to thèse creditors. Under the rule before suggested as 
to the allowance of ail counsel fées by the judge, the référée has certi- 
fied the matter hère. 

[1] It might be well to examine briefly the matter of the allowance 
of counsel fées in bankruptcy cases, including the provisions of the 
bankrupt act, its theory and the policy of the courts in connection with 
the matter in hand. Allowances of attorney's fées are provided for 
by section 64a (3), Bankruptcy Act (Comp. St. § 9648). It has been 
generally held, in construing this provision of the act, that the matter 
of the allowance of an bankrupt's attorney is one of right ; the amount 
only being left to the discrétion of the court. While there are authori- 
ties to the contrary, it may be said generally that this has been the pol- 
icy of the courts in administering this portion of the law. 

As to the rule governing the class and kind of services to be per- 
formed which may be included in the claim of the bankrupt's attorney 
and allowed by the court, it may be said that courts hâve not been in 
complète harmony. Collier, one of the leading authorities on bank- 
ruptcy law, lays down the rule as foUows : 

"The safer rule is that the bankrupt's attorney is only entitled to compensa- 
tion eut of the estate for services which, altliough performed for the bankrupt, 
are really in aid of the estate and its administration." 

This view is supported by In re Brundin et al. (C. C.) 112 Fed. 
306, which case also cites In re Mayer (D. C.) 101 Fed. 695, and may 
be taken, therefore, as fairly expressing the views of this court upon 
that phase of the subject. 
280 F.— 9 
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As to wfiat sîiould be the policy of the courts in making allowancCs 
for services of attorneys in bankrupt cases, which in the case at bar 
would come within the limitation laid down in the foregoing paragraph, 
ColHer also lays down the rule as f oUows : 

"Bconomy in the administration of estâtes is tlie policy of the présent law 
and is to be strictly enforced. ïhis principle should be kept In mind in fixing 
compensation of attorneys." 

In support of this rule the author cites In re Frank Meis, 18 Am. 
Bankr. R. 104. This rule is discussed in the following language, as 
found in the case of In re Curtis et al., 100 Fed. 784, at page 792, 41 
C. C. A. 59, at page 68, a décision by the Circuit Court of Appeals of 
the Seventh Circuit, as f ollows : 

"The policy of the présent Bankruptcy Act, in contrast with the provisions 
of the previous law, distloses clearly the design of (îongress that the admin- 
istration of bankrupt estâtes should be had at the minimum of expense. Un- 
der the former law mtieh scandai had arisen because of the large cost of ad- 
ministering estâtes. The présent act, so far as it spécifies the amount of fées 
of officers whose services may be required in exécution of the law, fixes them 
at a low figure, possibly much lower than is compensation for the service ; 
but it is not for us, for that reason, to disregard the law, or seek to thwart 
the design of Congress, however inadéquate we may think the compensation 
allowed. This thought is well expressed by the court below in the opinion 
filed. It is there said: 'The présent Bankruptcy I-aw was evidently intended 
to reduce to the lowest minimum the costs of administration, as regards fées 
of oflîcers created by the act, as well as those of attorneys who may be called 
to assist the court In the préservation and distribution of the bankrupt es- 
tate.'" 

[2, S] Keeping thèse two rules, or rather policies, in mind we come 
to an examination, first, of the statement of services rendered by the 
attorney as attached to the so-called plea in abatement filed in the pro- 
ceeding. The first item of $100 appears to cover services rendered by 
the attorney for the bankrupt in connection with a suit pending in the 
State court prior to the commencement of the bankruptcy proceeding. 
This amount is clearly not allowable as a pfeferred claim for attorney's 
fées in the bankruptcy proceedings. In this item it appears that the at- 
torney claims a lien upon some particular fund. Whether or nOt such 
a hen is valid is not before the court, as in order to présent it properly 
it should hâve been filed as a claim against the estate, either in the 
secured or preferred class. 

[4] Another item in the claim is one for $250 for making a trip 
from Torrington to Cheyenne in the interest of gênerai creditors, in 
order to hâve a receiver with authority to opéra te appointed by the 
court, and also an item of $250 for services in acting as attorney for 
the receiver and rendering ail services that the receiver required to 
be performed. There has been no attempt to set forth what thèse 
services Were, which would render that portion of the claim insufïi- 
cient, even though it f Ound a proper place in the claim hère. 

[5] Any claim for services performed for a receiver should be pre- 
sented sépàrately, and therefore cannot be properly allowed as it at 
présent appears in the claim under considération. 

This brings up the question as to whether employment at the sartie 
time in one proceeding by the same attorney as an attorney for the 
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bankrupt; and aiso as attorney for the receiver, i& consistent or other- 
\yise. As it appears upon its face, however, in this case, that this por- 
tion of the claim cannot be allowed in its présent form, it will not be 
necessary to pass upon this phase of the attorney's employment. 

The item included in making trip from Torrington to Gheyenne in 
the interest of the gênerai creditors to hâve a receiver appointed also 
cornes within the same class, and therefore cannot be considered in 
passing upon this claim. 

[ B ] Another item of the attorney's account represents a charge made 
for the trip from Torrington to Cheyenne to represent the bankrupt at 
a hearing, at which a portion of the exemptions claimed by the bank- 
rupt was attacked. In regard to this, Collier lays down the rule as 
f ollows : 

"Inégal services to a bankrupt In having lus exemptions allowed is a matter 
between the bankrupt and hls attoi-neys and are not allowable." 

[7] Eliminating the above-described items, only two are left which 
represent services properly chargeable against the bankrupt estate. 
The first is the preparing and filing of the pétition and schedules of 
the bankrupt, for which a charge of $100 is made, and the second is 
a trip from Torrington to Cheyenne to attend the first meeting of credi- 
tors, for which a charge of $150 is made. Included in this trip, of 
course, would be the necessary expenses of disbursements of the at- 
torney in making the trip. 

[8] It is difficult for a court to fix with a degree of accuracy coun- 
sel fées in bankruptcy proceedings, as cases vary greatly in respect to 
the services to be performed. As attorney's fées hâve generally been 
allowed, however, in this district, since the enactment of the Bankrupt- 
cy Law, the charge of thèse two items is considerably in excess of the 
gênerai allowances of bankrupt's attorney's fées in similar cases. The 
court is disposed, however, to make as libéral allowances for thèse 
items as the circumstances and the condition of the estate would seem 
to justify. Under thèse circumstances, as viewed by the court, upon 
the meager record before it, taking into considération the well-defined 
rulcs of economy contemplated by the act and the size and condition 
of the estate, the court is of the opinion that an allowance of $50 for 
preparing and filing the schedules and $100 for the other services, in- 
cluding the trip in attending the first meeting of creditors, and an ad- 
ditional amount of $15 to cover the expenses of the attorney in making 
his trip to Cheyenne, making a total of $165, would be ample under the 
circumstances. 

[9] As to the contention of the attorney in his plea in abatement 
that the time is not opportune to fix his fées, it may be said that the 
point thereby raised is not well taken. The record clearly' discloses 
that the proceeding has reaçhed that stage where it would be difficull 
to understand hovv any further service from the attorney on behalf of 
the bankrupt would be bénéficiai to the estate, and this point cannot, 
therefore, be sustained. 

[10] The record shows that the attorney was paid the money and 
received the assigned claim immediately preceding his filing of the 
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banlcruptq^ proceeding, and to cover his services performed or to be 
performed in the proceeding on behalf of the bankrupt. This money, 
therefore, rightfully belongs to the bankrupt estate, and the attorney 
can only be permitted to retain so much of it as may be held to be a 
legitimate and proper charge for the services performed. 

The order of the court will therefore be that the trustée make prop- 
er demand of the said attorney for the return of the amount received 
in excess of the amount herein allowed, and pursue such remédies in se- 
curing the return of that portion of the estate into his hands as trus- 
tée as he may be advised. 

If the attorney may désire to file with the référée a claim for his 
services performed on behalf of the receiver, that matter will be taken 
up and passed upon in its proper order and place. 



MATHIESON ALKALI WORKS v. ARNOLD, HOFFMAN & CD., Ino. 

(District Court, D. Khode Island. May 3, 1922.) 
No. 129. 

1. Référence i®=350— When proceedings before mastcr will be Interrupted on In- 

terlocutory application. 

While It is the ordlnary rule not to Interrnpt proceedings before a 
master by interlocutory applications for review of his ruiings, yet this 
rule is subject to exception when the décision of some question of fact may 
be of practical assistance in limiting the scope of further proceedings be- 
fore the master; 

2. Corporations i@=>3l8— Presumptlons against validity of transactions between 

corporations conducted entirely through agency of officers acting for both. 

There is a strong présomption against the validity of transactions 
between corporations,, wbere conducted entirely through the agency of 
officers acting at the same time for both corporations, and the burden is 
on those who would malntain the transactions to show their entire falr- 
ness. 

3. Corporations <@=>3I8 — Settlement requires Independent représentation of party. 

A settlement or acoeptance of accounts rendered requires Independent 
représentation of the party to whom they are rendered, and there can 
be no aecount rendered as between corporations, whcre the transactions 
are conducted entirely through the agency of officers acting at the same 
time for both. 

4. Corporations (§=3519(1)— Corporation, seeking an accounting from buyer and 

sales agent, presumed to know disposition made of Its products. 

In a controversy between two corporations, wherein plaintlff corpora- 
tion sought an accounting from défendant corporation, which was both a 
buyer and an agent for sale, with a limited agency, plalntlfC Is presumed 
to know what disposition was made of its own product and what It 
received for it from défendant, both as buyer and as sales agent, It 
belng the duty of plaintlff, its officers and directors, to conduct Its busi- 
ness with ordlnary care, and the burden of explanatlon rests on It whIch 
cannot be sustalned by a mers gênerai claim that it confided Implicitly 
In défendant, so as to require défendant to assume the burden. 

5. Principal and agent igssTS— Principal charged witli Knowledge of reports of 

agent. 

When a business transaction Is closed by an agent and his report la 
made thereon, the principal is charged with knowledge of what Is re- 

ez^For other cases see same topic & KET-NUMBER tn hll Key-Numbered DlgesU & Indexa* 
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ported, and caiinot excuse himself from responsibility for action or in- 
action by contiuued reliauce on one who is no longer u fiiluciary as to 
completed transactions. 
6. Discovery ©=? 1 3— Défendant held entitled to protect self from discovery by 
showing matters ciosed. 

On apiilieation by plaintifî for production of documents covering long 
period of lime and nuiiierous transactions, défendant hcld entitled to pro- 
tect itself from disco\ery by provins, if able, tliat matters to wliicb it 
related were finally settled and ciosed, and uot opeu to re-examination. 

In Ëquity. Suit by the Mathieson Alkali Works against Arnold 
Hoffman & Ce, Inc. On application for instructions to the master. 
Master instructed to proceed on hearing of défense. 

Huddy, Emerson & Moulton, of Providence,. R. I., and Rushmore, 
Bisbee & Stem, of New York City, for plaintifî. 

Edwards & Angell, of Providence, R. I., and Hughes, Rounds, 
Schurnian & Dwight, of New York City, for défendant. 

BROWN, District Judge. [1] While it is the ordinary rule net to 
interrupt proceedings before a master by interlocutory applications for 
review of his rulings, for the reason that such a practice is likely to be 
productive of great delay, and because it is difficult for a judge to dé- 
cide an isolated point without examination of adarge part of the rec- 
ord (Union Sugar Refining Co. v. Mathiesson, 3 Cliflf. 146, 151, 153, 
154, Fed. Cas. No. 14,398), yet the ordinary rule is subject to exception 
when the décision of some question of fact or law may be of practical 
assistance in limiting the scope of further proceedings before the mas- 
ter. 

The plaintiflf has made application for a production of documents 
covering a very long period of time, and relating to the détails of trans- 
actions which the défendant contends are finally ciosed and not open 
to re-examination. 

The défendant asks that the master be instructed to try the défense 
of accounts stated and of acquiescence, claiming that a décision in its 
favor upon this question would dispose of the plaintiflf's claim to pro- 
duction of documents and further discovery. 

[2,3] From an examination of the extensive briefs, in which are 
discussed the authorities relating to discovery, as well as the évidence 
already before the master, it is apparent that a principal question in 
the case is whether, as matter of fact, the transactions between the 
plaintifî and défendant corporations were conducted entirely through 
the agency of officers acting at the same time for both corporations. If 
this is the fact there is a strong presumption against their validity, and 
the burden is upon those who wou'd maintain the transactions to show 
their entire fairness. Geddes v. Anaconda Mining Co., 254 U. S. 590, 
599, 41 Sup. Ct. 209, 65 L. Ed. 425; Corsicana National Bank v. 
Johnson, 251 U. S. 68, 90, 40 Sup. Ct. 82, 64 L. Ed. 141. If it appears 
that there was a dual agency, as alleged, this may open up a wide range 
of inquiry into the fairness of accounts that hâve been rendered. A set- 
tlement or acceptance of accounts rendered requires independent rep- 

®=»For other cases see same topic & KEY NUMBER in ail Key-Nuinbered Digests & Indexes 
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resentation of the party to whom they are rendered. On the other 
hand, if this is not the fact — if, in the deahngs between the two corpora- 
tions there was independent représentation and independent action of 
both — then the defendant's objections to discovery or production of 
documents, if now disposed of, may materially shorten the hearings 
before the master. 

As the plaintiff asserts a right to production on the ground that the 
relation of the parties was that of principal and agent, it becomes neces- 
sary to détermine, as matter of fact, the extent of this relation. 

The contracts, Exhibits A and B, which are not questioned, relate to 
two distinct topics : First, a sales agency ; and, second, the purchase 
by the défendant of products for the purpose of reselling the same for 
its own account. Hère are established two relations — buyer and seller, 
and principal and agent. Under Exhibits A and B the défendant was 
not authorized to fix priées either upon its sales as agent or upon pur- 
chases on its own account. 

The relation of buyer and seller is not a fiduciary relation. The scope 
of the defendant's sales agency is limited in subject-matter to the ex- 
tent of the defendant's purchases on its own account. While one may 
not unité the two opposite characters of buyer and seller (U. S. v. Car- 
ter, 217 U. S. 286, 308, 309, 30 Sup. Ct. 515, 54 L. Ed. 769, 19 Ann. 
Cas. 594), the présent is a case in which, under the express terms of 
the contract, the défendant is to be both a buyer and an agent for sale, 
but with a limited agency. 

The provision that ail priées shall be fixed by the plaintiff obviâtes 
the principal field of conflict between the positions of buyer and agent. 
If there was in fact independent représentation of the plaintiff, pur- 
chases hy the agent on its own account reduced the subject-matter of 
the agency, and gave the défendant, as purchaser, the right to make 
profits on its own account. In defining the scope and subject-matter 
of the agency the relations were not fiduciary. The parties must be 
assumed to be acting independently, each in its own interest. The plain- 
tiff seems to be proceeding on the theory that the défendant was a fidu- 
ciary both as purchaser and as selling agent. 

The plaintiff's contention that, as matter of fact, it did not, as pro- 
vided in the contract, fix the priées at which the défendant should buy 
for its own account, or at which it should sell as agent, but left this 
entirely to the défendant, which thereby became charged with the duty 
of acting as a fiduciary in buying for itself as well as in selling for the 
plaintiff, is at least an unusual contention. If accepted as a basis for 
an order for discovery, it would lead to an investigation of very wide 
extent. 

[4, 5] If the hearings before the master are to proceed upon the 
theory that the plaintiff reposed entire confidence in the défendant as to 
the entire selling end of the plaintiff's business, including the fixing of 
the amounts and priées at which the défendant should buy for itself, 
and that this confidence was betrayed by the défendant in ail its deal- 
ings with the plaintiff's product during a long period of years, this wili 
doubtless require a very extensive examination of documentary évi- 
dence and the disturbance of many matters which apparently hâve long 
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yince Leen treatcd as settled. It must not be forgotten that the plaintiff 
corporation, its officers and ditectors, were undef an obligation to con- 
duct its 'business with ordinary care at least ; that it had means of in- 
forniing itself, and is presiimed to know, what disposition was made of 
its own product, and what it received for its product from the défend- 
ant, both as biiyer and as sales agent. If, as défendant contends, 'ac- 
counts.have been rendered which, on their face, disclose what amount 
of goods the défendant had bought on its pwn account, and what 
amount of goods it had sold as agent, as well as the priées, this should 
put upon the plaintiff a biirden of explanation which hardly can be sus- 
tained by a mère' gênerai claim that it confidpd implicitly in the défend- 
ant. When a business ti-ansaction is closed by an agent, and his re- 
port is made thereon, the principal is charged with knowledge of what 
is reported, and cannot excuse himself from responsibility for action 
or inaction by continued reliance upon one who is no longer a fiduciary 
as tocompleted transactions. ■ 

I am of the opinion that the application to advance the trial of the 
question of accounts stated is not too late.' It seems to hâve been made 
seasonably after the application for extensive discovery. I can see 
no reason for an examination of ail the détails of sales which hâve 
been made on the plaintiff's account to assist in the trial of the question 
whether the two corporations were under à single control. In view of 
the long period of time which the plaintiff seems to cover in its re- 
quests for production of documents, and of the presumption arising 
from lapse of time, it seems highly probable that the défendant will 
be able to establish a défense of accounts stated, or of acquiescence, 
as to many of the transactions concerning which the plaintiff seeks 
discovery. It must be presumed that the directors of the plaintiff 
corporation exercised some supervision over the affairs of the company. 
Sun Printing & Publishing Ass'n v. Moore, 183 U. S. 642, 650, 651, 
653, 22 Sup. Ct. 240, 46 L. Ed. 366. 

[6] I am of the opinion that the défendant should hâve the right 
to protect itself from discovery by proving, if it is able, that the mat- 
ters to which it relates are finally closed, and not open to re-examina- 
tion. Further consideraiton of the question of discovery may be re- 
served until the détermination of the questions of accounts stated and 
of acquiescence. 

The defendant's request that the master be instructed to proceed to 
a hearing on the défense of accounts stated and of acquiescence is 
granted, and the défendant may présent a draft order accordingly. 
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In re DAVIS & TROUSDALE. 

(District Court, S. D. Texas, at Galveston. April 28, 1922.) 
No. 1449. 

1. Bankruptcy <@=>35') — Notes held to évidence "individual debt" of partners, wlth- 

in Bankruptcy Act. 

Notes reading, "I, we, or either of us promise to pay," two of wliieli 
were signed by both partners individually, and tlie other of which bore 
the name of the partnership by one of the partners, and ail of wnien 
represented debts incurred for the beneflt of the partnership, held to évi- 
dence the "individual debt" of the partners, within Bankruptcy Act, § 5f 
(Comp. St. § 9588), entitling the individual debts of the partners to be 
first pald out of the partners' individual property on bankruptcy of part- 
nership. 

[Ed. Note. — For other définitions, see Words and Phrases, Individual 
Debts.] 

2. Partnership <s=3217(l)— Burden is on flrm to show It is not liable on paper 

bearing partnership name. 

Whenever a partnership name apears on commercial paper, the flrm is 
presumably bound, and the burden is on the firm to show that it is not 
liable. 

3. Partnership <s=3 146(1)— Obligation signed or indorsed in flrm name, for bene- 

fils accruing to flrm, a partnership debt. 

Any note or other obligation, signed or indorsed in the firm name, tbe 
beneflts of which accrued to the fij-m, is a partnership debt. 

4. Partnership ©=:? 146(1)— Note or obligation for sole benefit of firm, though sign- 

ed or indorsed by individual partner, is a partnership debt. 

Where the note or obligation, though signed or indorsed by an individual 
partner, is for the sole beneflt of the flrm, it is a partnership debt. 

5. Evidence (S==>459(3)— Paroi évidence admissible to show notes signed by in- 

dividual partners to be partnership obligations. 

Paroi évidence is admissible to show that notes signed by individual 
members of a flrm are partnership obligations. 

In Bankruptcy. In the matter of Davis & Trousdale, bankrupts. 
On pétition to review certificate of référée. Question answered, and 
cause remanded to référée, with directions. 

Love, Wagner & Wagner and Wm. M. Nathan, ail of Houston, Tex., 
for Houston Nat. Exch. Bank. 

FIUTCHESON, District Judge. The certificate of the référée, W. 
B. Lockhart, is as foUows : 

"At Galveston, in said district, on the 4th day of April, A. D. 1922, before 
W. B. Lockhart, référée in bankruptcy: 

"I. W. B. Lockhart, one of the référées of said court in bankruptcy, do 
hereby certify that in the course of proceedings in said court before me, the 
following question arose pertinent to said proceedings: The Houston National 
Exchange Bank of Houston, Texas, flled its claim for $6,727.92, the considéra- 
tion for said debt being three certain promissory notes dated January 29, 1920, 
for the sum of ?.'5,000; February 18, 1920, for the sum. of $2,000, less a crédit 
of $500 ; DeCember 6, 1920, for the sum of $1,.380. The first two of said notes 
each bore the signature of A. B. Trousdale and .T. F. Davis, Jr., and the third 
of said notes bore the signature of A. B. Trousdale, by Davis, and J. F. Davis, 
Jr. ; the said notes on their face reading: 'For value received, I, we or either 
of us promise to pay,' etc. The said notes were ail transferred, for' a valu- 

©==>For other cases see same toplc & KEY-NUMBBR In ail Key-Numbered Dlgests 6 Indexe* 
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able considération, to the Houston National Excliange Bank, and said Hous- 
ton National Excliange Bank is now the légal owner and holder of said notes, 
"I find from the évidence before me (see the signed statement of facts) that 
the notes executed by the said A. B. Trousdale and J. F. Davis, Jr., con- 
Btltute partnership obligations of the said A. B. Trousdale and J. F. Davis, 
Jr. T hâve accordingly ruled that the claim of the said Houston National 
ExchHiige Bank shall be classed a claim against the bankrupt partnership eon- 
sisting of A. B. Trousdale and J. F. Davis, Jr., and I hâve denied the. said 
Houston National Exchange Bank the right to share ratably in the indivldùal 
assets of the bankrupt, J. F. Davis, Jr., holding that the individual assets 
of J. F, Davis, Jr., must go first to the payment of his individual debts, and the 
remainder, if any, to the payment of his partnership debts. The Houston 
National Éxchange Bank has filed a pétition for revievv of the foregoing rul- 
ing. And the said question is eertified to the judge for his opinion tbereon." 

The agreed statement of facts referred to in the certifîcate shows that 
.the indebtedness evidenced by the notes sued on was incurred for the 
benefit of the partnership, and the money advanced on said notes was 
used by the partnership. The Houston National Bank, by exceptions, 
challenges thèse fîndings, urging that the debt evidenced by the notes 
constituted the joint and several obligations of the makers, J. F. Davis, 
Jr., and A. B. Trousdale, and that the référée erred in holding that it 
was not entitled to share in the individual assets of the bankrupt, J. 
F. Davis, Jr., until after his individual debts had first been paid. 

The action of the référée, if the debts sued on are nierely partnership 
dejpts, is in accordance with section 5f of the Bankruptcy Act (Comp. 
St. § 9588), which is merely déclara tory of the équitable rule that part- 
nership property is primarily a fund for the payment of partnership 
debts, and that the individual debts of the partners are entitled to bc 
first paid out of the individual property. If, on the other hand, the 
obligations evidenced by the notes are also to be treated as the individu- 
al obligations of the partners^ then the référée erred, because in that 
event it would be the right of the créditer to prove against both estâtes, 
and to hâve his claim adjudicated in the capacity of creditor of both 
the individual and the partnership estâtes. 

[1] That the obligations were claims against the partnership seenis 
to be conceded by the agreed statement of facts, and the only question 
is whether they were also individual obligations. I am of the opinion 
that the debt is clearly the debt of the individual as well, and that the 
référée erred. Questions of this kind usually arise where it is under- 
taken to establish that a debt apparently individual in form is in fact 
a partnership obligation ; this, in order that partnership assets may be 
subjected to it. In thèse cases the rule seems to be that the question 
of whether it is or is not a partnership debt dépends, not solely upon 
the form, but also upon the facts which underlie it. 

[2-5] The following seem to be the gênerai rules governing thèse 
matters : Whenever a partnership name appears on commercial paper, 
the firrn is presumably bound, and the burden is on the firm to show 
that it is not liable. Any note or other obligation, signed or indorsed 
in the firm name, the benefits of which accrued to the firm, is a part- 
nership debt. The note or other obligation of one of the individual 
partners, although given for a considération moving to the partnership, 
may nevertheless be treated as an individual debt. In re Jones (D. C.) 
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116 Fed. 431. But where the note or obligation, althougli signed or 
indorsed by an individual partner, is for the sole benefit of the firm, 
it is a partnership debt, and it may be shovvn by paroi évidence that 
notes signed by the individual members. of a firm were partnership 
obhgations. Davis v. Turner, 120 Fed. 605, 56 C. C. A. 669; In re 
Culver (D. C.) 176 Fed. 450; In re Stoddard Bros. Lumber Co. (D. 
C.) 169 Fed. 190. 

The question as to the character of the debt will also arise when each 
member of the firm has in its behalf incurred an individual liability by 
signing his name instead of the firm name. The debt théreby becomes 
individual only. Strause v. Hooper (D. C.) 105 Fed. 590. The fact 
that the proceeds of a loan to a partner went into the partnership busi- 
ness, and was utilized by the partnership for partnership purposes, 
does not make the loan a partnership debt. The question is, in each 
individual case: Was crédit given to a partner or to a partnership? 
Collier on Bankruptcy, p. 194 et seq. 

In this case there is no dispute that the partnership was bound. That 
is admitted. It was apparently the opinion of the référée that, because 
the debt was a partnership obligation, it was not an individual one, 
which could be proven against the individual estate. That this is not 
the law I think appears from the authorities, which establish that a 
debt may be jointly and severally the obligation of the partnership and 
of the individual members of the firm, in which case proof may be made 
both as partnership and as individual créditer. In re McCoy, 150 
Fed. 106, 80 C. C. A. 60; In re Kuhn & Co. (D. C.) 241 Fed. 935. In 
Reynolds v. New York Trust Co., 188 Fed. 611, 110 C. C. A. 409, 39 
ly. R. A. (N. S.) 391, it is held that, where a partner converted property, 
the liability is that of the partnership, and not of an individual member, 
who did not participate in the conversion nor benefit thereby. The 
court in its opinion stated : 

"Where there are sépara te and distinct • * * contraets of the firm 
and of a eopartnor to vny a det)t contracted by tlie firm, the right to prove 
against both estâtes may be conceded. If one dealing with a flrm procures 
also the individual undertaking of a partner to answer for the firm debt, there 
are substantial reasons for permltting him to resort to both estâtes." 

'' To the same effect, see Buckingham v. First National Bank, 131 Fed. 
192, 65 C. C. A. 498. 

It should be borne in mind that hère is not the case of a claim to the 
right to double proof, where an obligation was made in the firm name, 
without ah additional independent obligation or undertaking on the 
part of the individual partners ; but it is the case where the obligation 
was in the name of the individual partners, and the partnership was 
held liable, because the funds were procured for it. This kind of case 
seems to corne 'clearly within the class of cases where, in addition to 
the firm obligation, there was a separate individual obligation of the 
partners. 

It is true that Lamoille County National Bank v. Stevens' Estate (D. 
C.) 107 Fed. 245, opinion by District Judge Wheeler, holds to the con- 
trary of this, and that it is there stated that the distinction between a 
partnership debt and individual debts turns upon the question of wheth- 
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er the dehts were at the time of the adj udication, as betweeri the indi- 
vidual and the firm, the separate debts of the individual or the joint 
debts of the firm, and net whether the individual was anyhow liable 
for the debts, and that if the debt was in fact a partnership debt, though 
indorsed by the partners, there could be no proof against the individual 
estate, and that substantially the same thing, is held by him in Re Mos- 
ier (D. C.) 112 Fed. 138. It might be just enough as between the 
partners and the partnership to hold this way, but where it involves 
the créditer it would net be, since the creditor taking the note of an 
individual, even though the proceeds were for the partnership, wotild 
hâve the right to rely upon both the obligation of the partnership and 
the individual. 

The question certified by the référée is therefore answered adversely 
to his finding, and the cause is remanded to the référée, with directions 
to permit the proof of claim against both the individual and the part- 
nership estâtes. 



In re ROSENBLOOM. 
Pétition of CONSOLIDATED RUBBER CO. 

(District Court, E. D. Mioliigan, S. D. April 14, 1922.) 
No. -1556. 

1. Bankruptcy <s=3l40(3)— No absolute sale, when goods to be resold and pro- 

ceeds to be remitted, less commission. 

Where tlie biinkrupt was to sell goods shipped him by the claimant at a 
priée flxed by the claimant, collect tlie money, and remit the priée, less a 
commission of 123^ per cent, and thèse provisions were carrled out there 
was no absolute sale to the bankrupt. 

2. Bankruptcy <s=3328 — Referee's finding not disturbed, uniess wlthout basis or 

contrary to évidence. 

A finding of fact by a référée in bankruptcy, after personâl observation 
of the witnesses, will not be disturbed, uniess without basis in the record, 
or clearly contrary to the évidence. 

3. Bankruptcy i@=3l63— Settlement between bankrupt and party sending it goods 

for resale held not a "voidable préférence." 

Whether an agreement, made more than four months before bankruptcy, 
by which goods were sent to the bankrupt for sale and payment of thé 
proceeds, less a commission, to the claimant, was one of absolute sale, 
with attempted rétention of title, a contract of conditional sale, or a 
pure agency agreement, where the parties before bankruptcy made a set- 
tlement under which goods were stored by the bankrupt for the claimant, 
such agreement was supported by a présent considération, and not a void- 
able préférence, under Bankruptcy Act, | 47a(2), belng Comp. St. § 9631. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Voidable.] 

4. Corporations <s=s66l (6)— Forelgn corporation, doing business through agent 

without obtalning license, not thereby deprived of right to recover goods. 

A foreign corporation selling goods in Michigan through an agent with- 
out obtalning a license, under Pub. Acts Mlch. 1915, No. 64, Is not thereby 
deprived of its right to recover goods in the agent's possession on his bank- 
ruptcy, under Michigan décisions as to the rights of such a corporation. 

®=3For other cases see eame toplc & KEY-NUMBKR In ail Ker-Numbered Dlgests b Indexe* 
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In Bankruptcy. In the matter of Morris A. Rosenbloom, doing 
business as the Rosenbloom Leather Company, bankrupt. On review 
of an order of the référée denying the pétition of the Consolidated 
Rubber Company, seeking to reclaim certain merchandise. Order set 
aside, and pétition granted. 

Willis, Streeter, Murphy & Berns, of Détroit, Mich., for petitioner. 
Andersen, Wilcox, Lacy & Lawson, of Détroit, Mich., for trustée. 

TUTTLE, District Judge. This is a pétition to review an order of 
one of the référées in bankruptcy, denying a previous pétition of the 
Consolidated Rubber Company, petitioner herein, seeking to reclaim 
from the trustée in bankruptcy certain merchandise in the physical 
possession of the bankrupt at the time of the filing of the involuntary 
pétition in bankruptcy herein. From the record before me, and from 
the findings of the référée, I am satisfied, and I find, that the material 
facts are as follows : 

More than four months prior to the filing of the bankruptcy pétition, 
the petitioner in the réclamation pétition hère involved (an Ohio corpo- 
ration, located in that state and there engaged in manufacturing rubber 
heels and other rubber goods, and not at any time authorized to do 
business in Michigan) entered into a verbal arrangement with the bank- 
rupt (a résident of Michigan, and there engaged in the retail sale of 
shoes and rubber heels), under which arrangement petitioner shipped 
to the bankrupt from time to time, and up to and within four months 
prior to the filing of the aforesaid bankruptcy pétition, rubber hœls, 
which were to be sold by the bankrupt in the regular course of his re- 
tail trade. The shipments referred to were accompanied by invoices 
showing the quantity and kind of merchandise shipped, which invoices 
contained also the words, "Sold to Rosenbloom Bros., Détroit, Mich.," 
underneath which language were the words, "Terms, consigned." No 
other terms or conditions were referred to in such invoices. It appears 
from the brief of the trustée, and is not disputed. th-t the invoices fur- 
nished by petitioner to the bankrupt, and used by the latter in billing 
this merchandise to his customers, contained the words "M. A. Rosen- 
bloom, District Manager and Distributor for Michigan." 

The bankrupt testified, without contradiction, that the rubber heels 
involved belonged to the petitioner, and never to the bankrupt; that 
such merchandise was billed to him on consignment; that in taking or- 
ders for such merchandise he used an order book îurnished him by the 
petitioner ; -that ail of the money collected by him from the sale of such 
merchandise was turned over to the petitioner ; that he (the bankrupt) 
kept records of the accounts due petitioner on such sales, and of com- 
missions due him from the petitioner ; that such accounts were turned 
over to the petitioner ; that while he and the petitioner were doing 
business the latter furnished to him a truck, which he was allowed to 
use in delivering his own goods as well as those of the petitioner; that 
shortly, and within four months, prior to bankruptcy he ceased selling 
the product of the petitioner, and had a final accounting and settlement 
with the petitioner, and it was agreed between them that the rubber 
heels which then remained on the premises of the bankrupt should be 
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stored there by the bankrupt for the petitioner. Thèse are the lieels in- 
volved herein. 

[1J The référée, who had the benefit, not available to me, of hear- 
ing this testimony and judging the credibiUty and weight to be given 
thereto, evidently beUeved it, as he made the foUowing finding in his 
return : 

"The bankrupt vvas to sell the goods wheii and where he could, at a prlce 
fixed by the Consolidated Rubber Company, onllect the nioney, and remit the 
priée, less his compensation, wliich was fixed as a commission of 12% per 
cent. Thèse provisions were strictly carried out. It is also true that, some 
few weeks before bankruptcy, the petitioner and bankrupt had a final ac- 
counting and his employment ceased. There was no money to be collected, 
no sales were made, and the goods, under ag'reement, were to be transferred 
to sueh person or persons as the Consolidated Rubber Company miglit desig- 
nate." 

This, of course, is a distinct finding that the transaction in question 
was not an absolute sale to the bankrupt. 

[2] It is a famihar rule that a finding of fact made by à référée 
afteï* Personal observation of the witnesses will not be disturbed, un- 
less shown to be without any basis in the record or clearly contrary to 
the évidence. My examination of this record satisfies me that there 
was sufficient évidence to warrant the findings of fact of the référée, 
and I adopt suchjindings, including that just quoted. This disposes 
of any argument or theory that the title to thèse goods passed absolutely 
from the petitioner to the bankrupt. 

The référée, as already stated, denied the réclamation pétition, hold- 
ing that, according to petitioner's own contention, this transaction was 
a conditional sale to the bankrupt, for resale by him, and theref ore void, 
as regards the réservation of title, because not filed for public record, 
as required by Act 64 of the Michigan Public Acts of 1915, and that, 
if such agreement created an agency in the bankrupt to sell such prop- 
erty for petitioner, the latter would be barred from recovery by reason 
of its failure to obtain a license to do business in Michigan, as required 
by the Michigan statute invalidating the contracts of foreign corpora- 
tions violating such statute in this respect. 

[3] In view of the considérations hereinafter pointed out, it be- 
comes unnecessary to détermine whether thé agreement involved was 
one of absolute sale with an attempted rétention of title, operating as 
a chattel mortgage lien, in the petitioner, a contract of conditional sale, 
with title remaining in the petitioner until resale by the bankrupt, or 
an arrangement of pure agency. As this agreement, valid between the 
parties thereto and based upon a présent considération, was mutually 
settled and rescinded by such parties before the fîling of the pétition in 
bankruptcy, that settlement, by which the petitioner received and ac- 
cepted his ovm property, was also for a présent considération. The 
trustée, although now having the stattis of a créditer, armed with the 
rights conferred upon him by section 47a (2) of the Bankruptcy Act 
(Comp. St. § 9631), did not acquire such status until the filing of said 
bankruptcy pétition, and only as of that time. Bailey v. Baker Icé 
Machine Co., 239 U. S. 268, 36 Sup. Ct. 50, 60 L. Ed. 276. The efifect 
of the settlement mentioned was to release both the petitioner and the 
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bankrupt from their respective obligations under such agreement, and 
to restore them to the positions occupied by them before the making 
thereof. After such settlement, therefore, if not before, the title to 
this merchandise was vested in the petitioner. 

It cannot be successfully contended that the resuit of this settlement 
was to effect a voidable préférence in favor of the petitioner. The 
contract under which the goods were delivered to the bankrupt hav- 
ing been made prior to the statutory four months period before bank- 
ruptcy, for a présent considération, and the rights of the parties with 
respect thereto being valid and enforceable as between them, the sur- 
render of possession of this property was merely a delivery th^eof to 
its owner, to which the latter was entitled, and was not a transfer by 
the bankrupt of his property to one of his creditors, and hence such 
transfer did not constitute a préférence. Thompson v. Fairbanks, 196 
U. S. 516, 25 Sup. Ct. 306, 49 h. Ed. 577; In re East End Mantel & 
Tile Co. (D. C.) 202 Fed. 275 ; Sieg v. Greene (C. C. A. 8) 225 Fed. 
955, 141 C. C. A. 79, Ann. Cas. 1917C, 1006; Robinson v. Roe (C. C. 
A. 2) 233 Fed. 936, 147 C. C. A. 610; Stennick v. Jones (C. C. A. 9) 
252 Fed. 345, 164 C. C. A. 269 ; Illinois Parlor Frame Co. v. Goldman 
(C. C. A. 7) 257 Fed. 300, 168 C. C. A. 384; Britton v. Union Invest- 
ment Co. (C. C. A. 8) 262 Fed. 111. 

[4] The référée was clearly in error in holding that, if the relation 
between: ithe parties should be treated as that of principal and agent, 
and not of vendor and vendee, petitioner would be deprived of the 
right to recover herein by its failUre (as a foreign corporation) to com- 
ply with the statute of Michigan requiring such corporation to obtain 
a license to do business in this state, and making void ail contracts en- 
tered into by any such corporation so in default. It is the settled rule 
of the Michigan Suprême Court, by which, of course, this court is hère 
bound, that a foreign corporation, which has not obtained the neces- 
sary licçnse to do business in Michigan, does not thereby lose the right 
to protect and recover its property, from loss or injury, where such 
right does not dépend upon a contract rnade in violation of this statute, 
but arises irrespective and regardiess of any contractual rights, and 
that under such circtimstances it does not f orf eit such property, but 
may recover possession thereof, if otherwise entitled thereto, in a 
proper tort action, such as replevin. Rex Beach Pictures Co. v. Gar- 
son Productions, 209 Mich. 692. 177 N. W. 254: Klatt v. Wayne 
Circuit Judge, 212 Mich. 590, 180 N. W. 625 ; Hallet & Davis Piano 
Co. V. Droste, 213 Mich. 383, 182 N. W. 123. 

It does not appear, and is not claimed, that any fraud was intended 
or was présent in connection with the making of either the original 
agreement, the performance thereof, or the settlement thereunder, and 
no questions arising from any such contention are involved or hâve been 
considered. 

Jt résulta that the order of the référée, complained of, must be set 
aside, and an order entered granting the pétition, in conformity to the 
terms of this opinion. 
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LILLEY BUILDING & LOAN CO. v. MILLEft, Collector of Internai Revenue. 

(District Court, S. D. Ohio, E. D. April 12, 1922.) 
No. 2105. 

1. Internai revenue (^=57— Corporation dealing principally with nonmembers is 

not "mutuai building and Ipan association." 

>jveii though a building association is permitted by Gen. Code Ohio, 
§S !)ft48, 0057, to reeeive deposits Irom nonmembers, and malce loans to 
nonmembers, a corporation wlidse business cpnsisted principally in such 
dealiugs with nonmembers for tlie profit of its stoclsholders, is not a 
rautual building and loan association within Revenue Act 1918, § 231 (4) 
being Conip. St. Ann. Supp. 1919, § 6836% o, exempting domestlc building 
and loan associations from the corporate income tax, since the leading 
feature of such association is tliat it is conducted on a co-operative basis, 
with mutual advantages and benefits to its members who share alike in 
the profits and sustain their proportionate share of the losses. 

2. Internai revenue <@=37— Choice of name under state statute does not détermine 

whether organizatlon is building or savings association. 

Under Gen. Code Ohio, § 964K, permitting the organizatlon o£ a 
corporation to raise money to be loaned to its members and to be known 
as a building and loan association, or as a savings association, the fact 
that a corporation chooses the désignation of building and loan association 
does not affect its liability for a corporate income tax, from which building 
and loan associations are exempt, but such liability must be determined 
from the nature of the corporation's business. 
3- Internai revenue <g=:}7— Qualifying clause requiring corporations excepted from 
act of 1918 to be mutual applies to building and loan associations. 

Within Revenue Act 1918, § 231 (4), being Ooinp. St. Ann. Supp. 1919, 
§ 6.'i36%o, exempting domestic building and loan associations and co- 
opérative banks wlthout capital stock organized and operated for mutual 
purposes and without profit, the aualifying clause as to mutual purpose 
applies to building and loan associations as well as to co-operative banks, 
though there was no comma preceding such clause in the original statute, 
since the contrary interprétation would violate the intention of the act. 
4. Internai revenue <s=37— Fact that building and loan association dealt with 
nonmembers does not subject it to income tax. 

The fact that a building and loan association makes loans to non- 
members or reçoives deposits from them does not defeat its exemption 
from corporate income tax, so long as such transactions are simply in- 
cirlental to the primary business of operating a mutual building associa- 
tion. 

At Law. Action by the Lilley Building & Loan Company against 
Newton M. Miller, as Collecter of Internai Revenue, to recover cor- 
porate income taxes paid under protcst. Pétition dismissed. 

Andrew J. Hess, of Sidney, Ohio, Thomas L. Pogue, of Cincinnati, 
Ohio, and Oscar W. Newman, of Cohimbus, Ohio, for plaintifï. 

James R. Clark, U. S. Atty., of Cincinnati, Ohio, and William J. 
Ford, Asst. U. S. Atty., of Columbus, Ohio, for défendant. 

PECK, District Judge. Action to recover corporate income taxes 
paid under protest for the vears 1918, 1919, and 1920, under the Rev- 
enue Act of 1918. 40 Stat. 1057 (Comp. St. Ann. Supp. 1919, § ôSSôi/ga 
et seq.). Submitted on the évidence, without jury. The essential ques- 
tion is whether the plaintifï was exempt from the tax. 

^=5For other cases see Biune topic & KBY-NUMBER in ^11 Key-Numberefl Dlgests & Indexes 
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Section 231(4) exempts "domestic building and loan associations and 
co-operative banks without capital stock, organized and operated for 
mutual purposes and without profit." Comp. St. Ann. Supp. 1919, § 
6336%o. It is claimed by the government that the plaintiff does a 
banking business under the guise of a building association ; by the de- 
fendant, that its activities are no broader than those permitted to be 
exercised by such associations organized under the laws of Ohio. Gen- 
eral Code of Ohio, § 9643 et seq. 

The facts are not in dispute. Plaintiff does not hold meetings at 
stated intervais, as such associations frequently do, but keeps its place 
of business open during the usual business hours of the day. It re- 
ceives deposits from nonmembers, evidenced by entries in books such 
as are ordinarily used by savings banks. Withdrawals may be made 
on présentation of books. On thèse accounts (which constitute the bulk 
of its business) it pays interest at the stated rate of 4 per cent. It also 
receives time deposits, for which it issues certificates bearing interest 
at the rate of 5 per cent. It has paid-up stock ; also "running stock" 
on which installment payments are made. Both classes of stock re- 
ceive semiannual dividends at the rate of 5 per cent, per annum. 

Its statement for the year 1920, which may be taken as typical of the 
period of time involved, shows running stock of $121,000, paid-up 
stock of $123,000, deposits of $830,000, borrowed money $20,000, and 
a reserve fund of $18,500 (odd figures are omitted). Its stockholdérs 
numbered 301 ; its borrowers 495 of whoni but 2 were stockholdérs ; 
and its savings depositors were 2,239. Its loans were ail made upon 
homes, the average amount of each being about $3,500. It had no 
checking accounts. A depositor, wishing to make a withdrawal, pre- 
sented his passbook and for the amount was given a check to his own 
order, which he indorsed and returned to the association, receiving 
thereon the cash. The association then put the check through its bank; 
Its mortgage loans were usually payable in monthly installments. The 
few loans made to members took the same course as those to nonmem- 
bers. The borrowing members gave their notes and paid them ofif in 
installments, such obligations being entirely disassociated from their 
obligations to pay for stock. The ordinary building association method 
of subscribing for stock to the amount of the loan, the stock, when 
paid up, extinguishing the loan, was not pursued. 

It will be observed that about 80 per cent, of its receipts and 97 per 
cent, of its loans are transactions with nonmembers. Thus by far the 
greater number of those with whom it does business hâve no interest 
in its profits, and as long as it remains solvent, they hâve none in its 
losses. The earnings accrue to the stockholdérs. Mutuality of interest 
between the stockholdérs, on the one hand, and the depositors and bor- 
rowers, on the other, is lacking. 

[1] This course of business seems to be within its charter powers 
as prescribed by the statutes of Ohio, particularly sections 9648 and 
9657, General Code of Ohio. It does not, however, conform to the 
gênerai conception of the functions of such an association. 

"Mutuality Is the essential principle of a building association. Its business 
is conûned to its own members; its object being to raise a fund to be loaned 
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among themselves, or such as may désire to avail themselves of the privi- 
lège." Eversmann v, Schmitt, 53 Oliio St. 175, 184, 41 N. E. 139, 141 (29 L. 
K. A. 184, 53 Am. St. Rep. 632). 

"The leading feature of sucli an association Is tliat its memViers are kept 
«pon a fitrietly co-opei'ative basis, with mutual advantages and benefits, 
sharing alike in the profits and su.staining their proportionate share of the 
losses." 4 R, C. L., "Buildln.ç and Loan Associations," p. 344. 

In Halsell v. Merchants' Insurance Co., 105 Miss. 268, 62 South. 
235, 645, Ann. Cas. 1916E, 229, a concern organized under the Build- 
ing Association Act of the state of Mississippi, with powers similar 
to those exercised by the plaintifï, was held not to be such an associa- 
tion in the real mèaning of the term. Having regard, therefore, to 
its gênerai character, as distinguished from its mère charter powers, 
there is no doubt that the business conducted was in the main not that 
of a building association as ordinarily conceived. 

[2] Plaintiff's counsel, however, contend that the définition adopted 
by the statutes of Ohio of the term "building association," and not that 
of gênerai usage, is controlling. But it must be remarked that the 
statutes referred to do not attempt to define a "building association," 
as distinguished from a "savings association" : 

"A corporation for the purpose of raising money to be loaned to its members 
shall be known * * * as a 'building and loan association' or as a 'savings 
association.'" G. C. § 9643. 

The statutes carry the distinction no f urther. Both are treated alike. 
The same powers are conferred on each. Such a corporation may com- 
bine both phrases or parts thereof in its name. It may as truly be said 
that the corporation is designated a "savings association" as a "build- 
ing association" by the laws of Ohio. Plaintiiï has named itself a 
"building association." It might hâve named itself a "savings associa- 
tion." Its powers, liabilities, structure, character, and place in the 
law would hâve been the same. It may even now change its name to 
a "savings association." Would it be exempt as a "savings associa- 
tion"? If not, would it secure exemptions by such change of name; 
its character remaining precisely the same? 

[3] It is pointed out that the Revenue Acts of 1909 (36 Stat. 11) and 
19l3 (38 Stat. 114) exempted domestic building and loan associations 
"organized and operated exclusively for the mutual benefit of their 
members" ; that thèse qualifying words were omitted in the act of 1918; 
that they were restored in the act of 1921 in this phraseology : 

" ♦ • * Domestic building and loan associations, substantially ail the 
business of which is confined to making loans to members." 

And it is argued that the omission of such language in the 1918 
statute indicates a purpose of Congress to exempt ail corporations or- 
ganized as domestic building associations under the laws of the sev- 
eral states, without any condition or qualification whatsoever; that 
Congress took them with their charter powers and their activities as 
they existed, and exempted them from the tax; and it is further in- 
sisted that the intention of Congress to tax them must clearly appear, 
and that they are not to be taxed by implication. Gould v. Gould, 245 
280 F.— 10 
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U. S. 151, 38 Sup. Ct. 53, 62 L. Ed. 211. But did Congtess omit the 
qualifying languàge in the act of 1918? 

Having resort to the text of the act itself, it is to be noticed that the 
exception concludes with the words "organized and operated for mu- 
tual purposes and without profit." In Holmes, Fédéral Taxes (1922 
Ed.) p. 318, the author puts a comma before this clause, indicating an 
interprétation that would make thèse words modify, not only co-op- 
erative banks, but building associations. While the comma is not 
f ound in the act, and the usual presumption is that a phrase modifies its 
immédiate antécédent, yet there is good reason for taking thèse words 
as referring to both antécédents. By so doing, the act is in conformity 
with the gênerai policy of the acts of 1909, 1913, and 1921. Further- 
more,, there seenis to be just as much reason for requiring that building 
associations, to be exempt, must be organized and operated for mutual 
purpo-ses and without profit as there is for applying that requirement 
to co'operative banks. 

Plaintiflf's interprétation is that corporations organized under build- 
ing association laws are exempt, although operated not for mutual 
purposes and with a profit to a limited number of stockholders, be they 
ever so few. Such an interprétation would seem to violate the intent 
of the act. Recurring to the matter of nomenclature under the Ohio 
statutes, if we regard the plaintifï as a "savings association," we would 
hâve a muttial bank, with capital stock, not organized and operated for 
mutual purposes, and not without profit. The matter certainly can- 
not rest so lightly as on the arbitrary choice of a name. The facts must 
control. But if it be linguistically inaccurate to take the adjective 
phrase in question as modify ing "building associations," nevertheless 
the rule of "noscitur a sociis," which, in this instance, it seems proper 
to apply, would lead to the same interprétation. 

[4] It is not thought that the making of loans to nonmembers, or 
borrowing from nonmembers, or receiving deposits to be withdrawn on 
demand or on time, so long as such transactions are simply incidental 
to the primary business of operating a mutual building association^ 
would defeat the exemption. In Central Building, Loan & Savings 
Co. V. Bowland (D. C.) 216 Eed. 526, the question was whether the 
existence of such powers necessarily put the corporation out of the 
exempt class, and it was concluded that it did not, and that conclusion 
is thoroughly concurred in. But hère the association has put aside the 
attribute of mutuality ; indeed, it is most difficult to distinguish its 
activities from those of the ordinary savings bank. Its primary design 
no longer is to be an instrumentality of mutual helpfulness among its 
contributors in saving and borrowing for home owning; but its ob- 
ject now is the receiving of deposits from, and lending money on in- 
terest to, the public for the profit of the stockholders. 

Counsel argue that the people are better served thus ; that mutuality 
is inefficient; that a concern of ten stockholders and many customers 
is more bénéficiai to the public than one containing in its body corpo- 
rate ail of its depositors and borrowers. This may be true. But the 
statute. has not exempted ail corporations that receive deposits and 
loan money on homes. It may not be possible to defime precisely how 
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far a building association may gO in extraneous activities without losîng 
its essential character; but it seems clear that, when it ceases to be 
substantially mutual and adopts as its chief business dealing for profit 
with the gênerai public by the methods of an ordinary savings bank, 
it is no longer a building association, entitled to be exempted f rom in- 
come taxation under the statute in question. 

It is therefore concluded that the pétition must be dismissed. 



M. A. QUINA EXPORT CO. v. SEEBOLD. 

(District Court, S. D. Florida. April 8, 1922.) 
No. 569. 

1. Shipping <s=3l04 — Vessel owner may contract to carry contraband goods to 

biockaded port. 

A vessel owner may contract to carry contraband goods, and may also 
contract to carry such goods to a biockaded port. 

2. Shipping (§=351— Submarine activities of Germany constituted bloclode of Eng- 

lish ports, amounting to restraint of ruiers. 

The activities of the German submarines off the coast of the Britlsh 
Isles for the avowed purpose of sinking ail vessels entering the forbidden 
zone was an effective blockade of the English ports, which excused a vessel 
owner from performing his charter agreement, under the clause exempting 
restraint of ruiers. 

3. Sliipping <@=»5I— Warning of intention to sinic ail vessels was extraordinary oc- 

currence, beyond oontrol of parties to charter. 

The published waming by the German government that it intended to 
slnk ail vessels entering the forbidden zone around the British Isles was 
an extraordinary occurrence, beyond the control of either party to a 
charter, entered into before the waming was published, for the carrying 
of a cargo to Bngland. 

4. Shipping @=:9I— Charter Is frustrated only when change is so great no rea- 

sonable man would contract under the circumstances. 

A charter agreement to carry a cargo is frustrated only when the 
change in circumstances Is so great that no reasonable man would hâve 
entered into the contract under the new circumstances. 

5. Shipping <s=;5l— Charter held frustrated by notice of Germany's intention to 

slnk ail vessels In forbidden zone. 

A charter agreement to carry a cargo of lumber to England in a small 
sailing vessel was frustrated by the German warning of intention to 
sink ail vessels in the forbidden zone around the British Isles, and by 
the effective efforts of the submarines to carry ont the purpose, since no 
reasonable man would hâve contra cted to perform such a voyage under 
those conditions, unless the amount of freight would fuUy repay the value 
of the vessel. 

In Admiralty. L,ibel by the M. A. Quina Export Company, a corpo- 
ration, against Theodoro Seebold, to recover damages for breach of a 
charter party. Libel dismissed. 

James F. Glen, of Tampa, Fia., for libelant. 

Whitaker, Himes & Whitaker, of Tampa, Fia., for respondent. 

CALL, District Judge. In this cause libel was filed June 19, 1918, 
claiming damages for breach of a charter party between libelant and 

^=sFor other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digeste & Indexes 
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the shipowner, dated 16th of February, 1916, whereby the Maria Lo- 
renza, of 299 tons register, after disçharging cargo with which she was 
then loading at Bilboa for L,isbon, should proceed in ballast to a gul£ 
port, subsequently designated as Pensacola, to load for libelant "deals 
and/or boards" at £22>. 15s. per ton St. Petersburg standard hundred, 
and, being loaded, shall therewith proceed to any port in the United 
Kingdom not east of Southampton. 

The respondent answered on July 2, 1917, and subsequently on May 
20, 1921, filed an amended answer by consent of parties, in which the 
défenses set up in the original answer were to some extent set out more 
fully. As I understand the matter, the défense is based upon the déc- 
laration by Germany of unrestricted submarine warfare against the 
English, French, and Italian ports, dèfining a zone of the sea in which 
any vessel, neutral or otherwise, would be sunk without warning. 

The charter party provided that, should the vessel not be at the port 
of loading on or before June 15, 1916, the charterer should bave the 
option of canceling the charter. January 24, 1917, the time was extend- 
ed to April 15th following. After the promulgation by Germany of 
the unrestricted submarine warfare, notice of which was given Janu- 
ary 31, 1917, to take efïect February Ist following, the respondent re- 
fused to hâve his vessel proceed to Pensacola to load, but sent her to 
Tampa to load a cargo for him bound to a Spanish port. The charter 
party contains the following : 

"The act of God, restraints of princes and rulers, the kin^'s enemies, flres, 
floods, frost, droughts, strikes, combinatlons, or extraordinary occurrence be- 
yond control of elther party, * * • mutually excepted, includlng négli- 
gence clause as attached.'" 

The clause attached is as follows : 

"The act of God, périls of the sea, fire, barratrj'' of the master or crew, 
enemies, pirates, thieves, arrests and restraints of princes, riilers, and peo- 
ple, collision, stranding and other accidents of navigation excepted, even when 
occasioned by négligence, default or error in judgment of the pilot, master, 
mariners, or other servants of the shipowner." 

In 1915 the German government published its list of contraband 
goods, declaring that articles and materials, susceptible of use in war 
as well as for purposes of peace should be considered contraband of 
war, under the name of conditional contraband ; the twentieth item be- 
ing ail kinds of lumber, rough or treated, etc. In 1916 an additional 
list was promulgated, in which lumber was again included under the 
eleventh item. In this paper a hostile port is to be presumed: (a) If 
goods are destined to be delivered in a hostile port; (b) if the ship is 
to call at a hostile port. 

The respondent claims he was justified in not sending his ship to 
Pensacola to load because first, there was a restraint of rulers ; sec- 
ond, there was an extraordinary occurrence beyond the control of either 
party; and third, because the contract was frustrated. 

The libelant insists that respondent was not excused, because he 
contracted to carry this cargo during the existence of a state of war, 
knowing that this cargo was conditional contraband and that under 
the German rule a vessel carrying contraband up to a certain propor- 
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tion of her cargo was forfeited, and therefore the vessel's danger, 
even if there was a blockade, was no greater than she had contracted 
to assume ; but it f urther insista there was no blockade. 

[ 1 ] It is recognized law that a vessel owner may contract to carry 
contraband goods, and in such event he is not excused from complying 
with his contract because the goods are contraband. He may also 
contract to carry goods to a blockaded port, and such blockade would 
not excuse him, provided such contract is not illégal for some reason. 

In the instant case the contract was undoubtedly to carry conditional 
contraband goods, and if, in pursuit of the voyage, the vessel had been 
captured by the Germans, he might hâve lost his ship ; but, as I under- 
stand the contention of respondent, such a contract did not and could 
not contemplate the dire results to be reasonably expected from pene- 
trating the prescribed submarine zone proclaimed by the Germans 
around the islands of England, Ireland and Scotland. 

[Z] Did the submarine activities in the waters of this zone consti- 
tute a blockade of the English ports? Without stopping to discuss the 
définitions given in the law books and the decided cases, I think it 
was, and judging from the number of ships, both steam and sail, sunk 
subséquent to February Ist, the day proclaimed for it to go into efïect, 
it was efficiently maintained. Of course, some ships, both steam and 
sail, got through and reached thelr destinations ; but this is not suffi- 
cient to déclare the blockade inefïective. The lists attached to the stip- 
ulation show the proportion of sailing vessels lost, but that to my mind 
is of no particular moment. 

Hère was a power whîch had been since August, 1914, successfully 
withstanding the attacks of England, France, and Italy on land, the 
fighting being in the enemy territory, except for a short time on the 
Eastern frontier, proclaiming to the world that subséquent to Feb- 
ruary 1, 1917, it proposed to sink ail ships loaded with contraband or 
otherwise, neutral or enemy, without notice, found within the zone 
described, and carrying out the warning. Suppose the vessel had been 
loaded and proceeded on her voyage, and had been notified of this 
change in conditions since leaving port; would any one be found to 
say her owner would not hâve been justified in ordering her to aban- 
don the voyage, or that the master would hâve been unjustified in aban- 
doning it without such orders? I think not, although she was not a 
passenger ship with an assorted cargo. That such a condition, brought 
aboùt by the orders of a government able and willing to maintain such 
inhuman orders, constitutes a restraint of rulers, I think cannot be 
gainsaid. 

[3] Again, the contract provides that an extraordinary occurrence 
beyond the control of either of the parties excused the performance of 
the contract of afifreightment. There is no question that such a proc- 
lamation as was œade by Germany on January 31, 1917, was extraor- 
dinary and beyond the control of either party. Was it sufficient, under 
the terms of the contract, to excuse the performance? It must be 
borne in mind that at the time of the making of the contract only the 
ordinary périls of the sea, superinduced by the state of war then exist- 
ing, such as a danger of capture, etc., were in the contemplation of 
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the parties. By this proclamation a danger to life by the unwamed 
sinking of the vessel was added ; and that this danger was great, even 
before warning to the world was given, is evidenced in the sinking of 
the Lusitania. I think such proclamation was such an extraordinary 
occurrence, beyond the control of either of the parties, as excused 
performance of the contract. 

[^, 5] Was the contract frustrated? The rule governing in such 
cases, as I understand it, is that the change in circumstances must be 
so great that no reasonable man would hâve entered into the contract 
in the new circumstances. In addition to what I hâve said above, it is 
only necessary to point out that hère was a small sailing vessel, of 299 
tons burthen, unarmed, with no means of defending herself, and dé- 
pendent on the wind for her propulsion through the water. The Ger- 
man government, with hundreds of submarines slinking below the sur- 
face, with périscope afloat at the approach of a vessel, with high speed 
on the water and power of propulsion below, carrying the deadly tor- 
pédo, was determined to destroy the vessels of ail nations, neutral as 
well as enemy. 

It seems to me patent that no reasonable man would under the cir- 
cumstances enter into such a contract, unless the freight reserved was 
in such an amount as would fully repay the value of the vessel so 
risked, and this leaving out of considération the lives of the crew en- 
dangefed. That there were raen found to take the risk on vessels, 
steam and sail, is a monument to the men whose patriotism and heroism, 
or in some instances it might hâve been cupidity, rnade it impossible 
for Germany to carry out her avowed intentions. 

I find that the respondent was justified in declining to carry out the 
charter party. The libel will be dismissed, at the cost of the libelant. 
It will be so ordered. 



PAYNE V. JACKSONVILLE FORWARDING CO. 

(District Court, S. D. Blorida. AprU 6, 1922.) 

No. 1295. 

Admlralty «=966— Trial amendment, alleging négligence of fallow servant, al* 
lowed. 

An answer in llbel for personal Injn^ies may be amended, after the 
testimony was taken, to allège that the négligence, If any, was that of a 
fellow servant, since such allégation would be materlal to a fuU pré- 
sentation of respondent's case, if the négligent servant was a fellow serv- 
ant, and, if he was not, the amendment would not affect the resuit. 

Seamen <a=a»29(5j— In suit for Injury, évidence showlng facts différent fro* 
those on whieb nasUgenee Is based le admissible. 

Where the engineer of a steamshlp sought recovery for personal in- 
juries, and alleged that the resiwndMit tug owner was negllgait in the 
manner of attempting to float the steamshlp, which had stranded, any 
évidence tending to show a state of flacts différent from that alleged in the 
llbel on which the claim of négligence was based is pertinent and admis- 
sible. 



*s>For ottor cas» m* «un» toplc * KBY-NUMB«R in *11 Ker-Nambered DiSMU * I«d«iM» 
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3. Seamen ©=529(1)— Engineerof vessel, voluntarily assisting in carrying out or- 

ders of tugs, held servant of tug owner. 

Where the engiueer of a veSsel whioli had stranded was voluiitarily as- 
sisting in carrying out an order given by tlie captain of tlie tug, in charge 
of the work of floating the vessel, when lie was injured, he was, while so 
engaged, a servant of the owner of the tug, though he was employed and 
paid by the owner of the vessel, and owed no duty to assist in that 
opération. 

4. Seamen <g=529(3)— Captain of tug held "fellow servant" of engineér of vessel 

carrying out captain's orders. 

ïhe captain of a tug, in charge of the work of floating a stranded vessel, 
was not performing any of the duties imposed oy law on his master in di- 
recting the placing of the towline and the movement of the tugs during 
the opération, and therefore was not a vice principal, but was a fellow 
servant of the englneer of the vessel, who was injured while carrying out 
the orders of the tug's captain. 

[Ed. Note. — For other detinitions, see Words and Phrases, First and 
Second Séries, Fellow Servant.] 

In Admiralty. Libel by Marion L. Payne againstthe Jacksonville 
Forwarding Company to recover for personal injuries. Libel dis- 
missed. 

A. H. & Roswell King and W. H. Harwick, ail of Jacksonville, Fia., 
for libelant. 

Marks, Marks & Holt, of Jacksonville, Fia., for respondent. 

CALL, District Judge. On February 14, 1921, the libel was fîled 
in personam fpr personal injuries. May 6th an amended libel was 
fîled, in which it i& alleged that on the 3d day of May, 1919, the libel- 
ant was on board the Harrish as chief engineér ; said ship was aground 
in St. Johns river near the municipal docks of the city of Jacksonville; 
that respondent had fuU charge of opérations to float said ship, and 
employed in said opérations two tugboats, the St. John and Ruth E-, 
puiling in tandem ; that the tugboats surged upon the line, whereupon 
it parted, and a portion of it struck the libelant with great force, 
injuring him ; and for damages from thèse injuries this libel was 
brought. The négligence alleged is: The manner in which the line 
was rigged ; surging upon it while so rigged ; failure to warn libelant 
of the intention to surge upon the line ; and failure to parcel the line 
at the points of contact with the chocks, bitts, and capstan base. 

The respondent answered May 10, 1921, admitting that libelant was 
aboard said ship as chief engineér ; further alleging that he was in com- 
mand of said ship ; admits it had full charge of floating the steam- 
ship with two tugs in the manner mentioned in the libel. Article 6 of 
the answer avers that the line used in attempting to float the steam- 
ship was rigged as follows, and not otherwise : One end of the hawser 
was made fast to the municipal dock, then led through a stern chock 
•on one side of the steàmship; thence past a bitt, through a stern 
chock on the other side of the ship ; thence to the stern of the St. John 
and made fast. The answer dénies that the respondent placed said 
hawser against sharp angles, etc., of the base of the capstan or permit- 
ted said hawser to chaf e ; dénies that it f ailed to warn the libelant that 

^ssFor other casée Èee same toplc & KEY-NUMBER in ail Key-Numbered Dlgesta & Indexes 
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the tugs would surge upon the line ; avers that the libelant had f ull 
opportunity to know and should hâve known that the tugs would surge 
on the line ; avers, f urther, that to surge on said line was proper and 
usual under the circumstances ; admits the parting of the hawser and 
injury to libelant ; avers libelant was guilty of négligence by placing 
himself and remaining toc near said line, and failing to exercise the 
care for his safety required of a prudent person under the circum- 
stances ; dénies négligence in not parceling the hawser, and the other 
acts of négligence alleged in the libel. 

At the hearing application was made by respondent to amend its 
answer by inserting the words : 

"And if any other négligence proximately contributed to said Injury it 
was the négligence of a fellow servant, of Vehieh the libelant assumed the 
risk." ,. 

The last of the testimony was taken on the lOth of August, 1921, 
and transcribed; and liled in the court on November 19, 1921, and the 
hearing had within a few days after, when the motion for amendment 
was made. Objections were made to allowance of the amendment, 
but I do not think such objections should be sustained. 

[ 1 ] If Capt. Potter was a fellow servant, as contended by respond- 
ent, such amendment would be material to a full présentation of re- 
spondent's case. If he was not, such amendment would not in any 
manner afïect the final disposition of the case. The amendment will 
therefore be allowed. 

[2] There was a motion to strike certain évidence, and also objec- 
tions to certain évidence. In regard to the motion to strike will say 
that the issue in the case is the négligent performance of the work in 
floating the ship ; the acts of négligence being the way the hawser was 
rjgged, the surging on the hawser in this condition, and the failure to 
warn libelant that the tugs would surge on the line, as well as the fail- 
ure to parcel the line. Each of thèse acts of négligence was put in issue 
by the answer. Any évidence tending to show a state of facts différent 
from that set up in the libel upon which the négligence is based is per- 
tinent and admissible. The motion to strike will be denied. 

A list of objections to évidence was also filed. Some of thèse I 
think are well taken. The objections reserved on pages 233, 234, 241, 
292, 293, and 294 will be sustained. The others will be overruled. The 
undisputed facts of this case may be stated as follows: 

The steamship Harrish, owned by the Shipping Board, was not in 
commission, had no crew aboard, and only a watchman in charge. The 
libelant was employed by the Shipping Board as a marine engineer to 
look after the machinery of this steamship and others owned by the 
Shipping Board not in condition. On May 2, 1919, the steamship was 
moved by tugs from her berth preparatory to taking her to the dry 
dock for repairs, and in such movement grounded on a sand bar some 
3(X) feet from the municipal docks in the St. Johns river. Having failed 
on May 2d to float the ship from this sand bar, efforts were renewed on 
May 3d to float her by means of two tugs pulling in tandem, the line, a 
hawser nine inches in circumference, being fastened to the municipal 
dock, or some stationary object near thereto, carried aboard the steam- 
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ship on the starboard side through a chock near the stern, thence 
around or through the stern bitts on the starboard side, thence across 
the poop deck through the chock near the stern on the port side to 
one of the tugs, and made fast. That on that morning libelant had 
gotten up steam on said steamship at the request of the gênerai man- 
ager of respondent, in order that the steam capstan might be used in 
the opération, if its use was deemed advisable in floating the ship. That 
while the libelant was assisting in placing a stop on the hawser leading 
to the municipal dock, the two tugs surged on the line, it parted, and a 
portion of the line struck libelant and injured him. 

There are conflicts in the testimony as to how the line was run across 
the deck, its position on the starboard stern bitts, and vvhether any 
warning was given before the surge was signaled. The testimony is 
uncontradicted that the steamship was equipped with a Hyde steam 
capstan, engine inclosed in the base, and steam pipe leading from boil- 
er room, by which steam was supplied to capstan engine and exhaust 
pipe. This steam pipe and engine cylinders projected from the cap- 
stan base f orward ; the pipes being higher than the base of the cylinder. 
The contention of libelant is that the hawser passed through the star- 
board stern chock, around the starboard stern bitts, aft of and around 
the base of the capstan, and eut of the port stern chock ; this arrange- 
ment placing the line against the corner of the capstan base at a con- 
sidérable angle. Thus there was a bend in the line, and the négligence 
charged is thus running the line, and also surging upon the line by the 
two tugboats while thus rigged. The respondents, on the other hand, 
contend that the hawser was run forward of the capstan, then out 
through the stern chock, giving a straight lead to the line. 

A large amount of testimony was taken upon this issue, and is con- 
flicting; but, taking it altogether, the positions of the witnesses, their 
opportunities for observation, their interest or otherwise, I am of opin- 
ion that the libelant has sustained bis contention of the way the Hne 
was run. The testimony of the expert witnesses establish that such 
an arrangement of the hawser was unseamanlike, and that, while such 
surging upon the line to float a stranded ship is the usual and ordi- 
nary method of procédure, yet that, with the line in such a position, 
such a proceeding should not be had, or, if it is done, warning should 
be given ail parties engaged in the work before the order for surging 
is given, in order that they might seek places of safety, as it would be 
liable to part the line. The prépondérance of the évidence is that no 
such warning was given. 

From the testimony I lind that it was not négligence not to parcel the 
line. As I understand the way the line was rigged, the line would move 
through the chocks and around the bitts, in the event the ship was 
moved by the tugs, and that parceling is only used when a rope is lia- 
ble to chafe at a particular point. 

_ Upon whether the doctrine of "fellow servant" applies in this case 
hinges the right of the libelant to recover. This question naturally di- 
vides itself into two considérations: First, was the libelant a servant 
of the respondent at the time be was hurt ; and, second, if he was, 
was Capt. Potter a fellow servaïit or a vice principal. 
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[3] As to the first considération, it appeàrs without contradiction 
that libelant Was employed to care for the machinery, etc., of the Ship- 
ping Board ships not in commission; that the respondent was engagea 
in getting the ship off the bank and that Hbelant was aboard that morn- 
ing for thepurpose of having up steam to work the capstan in case it 
was nefeded in the opération; that Hagan, one of the tnen engaged in 
the work, was ordered to put a stop line on the hawsen leading to the 
municipal dock and was engaged in trying to do that service when Hbel- 
ant came from the engine room to warm up the capstan engine that it 
might be in condition to use ; that, when libelant saw Hagan proceed- 
ing in a wrong nianner to put on such- stop line, he went to his as- 
sistance and while doing this act he was injnred by the parting of the 
liawser; that Capt. Potter was in charge of the work of floating the 
ship and giving the orders to the tugs from the stern of the stranded 
ship. 

The fa et that libelant was employed by the Fleet Corporation is not 
the criterion alone, by which this question is to be decided. The true 
test is whether both, at the précise time of the accident, were working 
in a common employment, under the same gênerai control and direction, 
no matter by whoni their wages are eventually paid, or in whose gên- 
erai employment they may be. In the instant case it seems to me un- 
controvertible that the libelant at the time of the accident was attempt- 
ing to carry ont the order theretof ore given Hagan to put a stop line 
on the shore end of the hawser. The fact that he was voluntarily as- 
sisting in thi.s particular work does not alter his status. It was no part 
of his duty to his employers to render such assistance to Hagan. The 
respondent owed no higher or greater duty to him than to others en- 
gaged in the work. So it seems clear to me that the libelant must be 
held to hâve been acting as the servant of the respondent at the time 
of his injury. 

[4] As to the second considération, whether Capt. Potter was a fel- 
low servant, the facts are that Capt. Potter was in control of the work 
for the respondent, directing the placing of the line, the movement of 
the tugs and giving the signais controlling their movements. This as 
I understand the In w, does not make him a vice principal or alter ego, 
making his négligence the négligence of the employer, thereby making 
it responsible for injuries resulting from such neglience. 

"The solution of this que.stion dépends upon the iinplied obligation a.s- 
sumed by an oiiiplo.yGi' to liis servant. TTnless there is a breach of that ob- 
ligation there is no négligence. Briefly stated, this obligation is that the 
eniployer will not expose the servant to aiiy unreasonable hasards, in view 
of the natnre of the services to be performed. As to those things to be done 
by the employer' personally he undertakes not to be négligent. As to those 
things wliich he i.s not to do personally, he undertakes to use due care to 
see that they are properly done. and as incidents of this obligation he is to 
use due care to provide safe appliances and l'acilitios for the servant in the 
sen-ice to be performed, and to employ compétent fellow servants to assist 
him, if fellow servants are required. Those things which are to bé done by 
the employer personally are employer's duties. ; aijd,. if he delegates them 
to oÇhers, he undertakes for their proper discJiai-ge pi-ecisely as though he 
personally were to discharge them." Quinn v. îv. j. Lighterage Co. (C. C.) 23 
Fed. 364. • 
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One to whom thèse eniployer's duties are delegated, no matter what 
may be his désignation, is a vice principal or alter ego and his négli- 
gence is the négligence of the employer. 

In the instant case, the placing of the line, the giving of signais to 
the tug boats, whether the Une should hâve been parceled to prevent 
chafing are ail acts to be performed by employées and form no part of 
employers' duties. They are incidents of the work of fîoating the ship ; 
temporary conditions occurring during the opération. I therefore find 
that Capt. Potter and the Hbelant at the time of the libelant's in jury 
were fellow servants of the respondent engaged in the performance 
of a common undertaking. 

Référence bas been made to section 20, 38 Stat. 1185 (Comp. St. § 
8337a), and the amendment thereto in 1920 (41 Stat. 1007, § 33) as 
controlling to some extent in this case. It is sufficient to say that the 
amendment to section 20 was approved in June, 1920, and this cause 
of action aCcrued in May of 1919, and cannot affect libelant's rights, 
even if said amendment had npt by its very terms been applicable to 
actions at law. Section 20 of the act of 1915 does not apply to cases 
of this kind. 

I therefore find for the. respondent. The libel will be dismissed. 



OPELIKA SEWER CO. v. CITY OF OPELIKA. 

(District Court, M. D. Alabama, E. D., at Opelika. April 3, 1922.) 

Municipal corporations <s=37ll— City Keld wlthout power to mal(e contract fixing 
unchangeable rates for sewer company. 

Under Const. Ala. § 22, providing that "every grant or frimcliise, privi- 
lège, or immunity shall forever reinain sub,1eot to revocation, altération, 
or nmendment." the Législature cannot conter on a municipal corporation 
powér to make a contract fixing unchangeable rates to be chargea by a 
public service corporation, and rates flxed by an ordinanee granting a 
franchise to a sewer company are not enforceable when shown to be 
conflscatory. 

In Equity. Suit by the Opelika Sewer Company against the City of 
Opelika. On motion by complainant for preliminary injunction and by 
défendant to dismiss bill. Motion to dismiss denied, and injunction 
grant éd. 

Barnes & Walker, of Opelika, Ala., and Steiner, Crum & Weil, of 
Montgomery, Ala., for plaintiff. 

N. D. Denson & Sons, of Opelika, Ala., for défendant. 

CLAYTON, District Judge. The plaintifif, Opelika Sewer Company, 
a public utility corporation, allèges in its bill that the défendant, city 
of Opelika, in April, 1902, adopted an amended ordinanee granting to 
the Sanitary Sewer Company of Philadelphia, and its successors, per- 
mission to construct, operate, and maintain a sanitary sewerage System 
in the city for a pcriod of 30 years. Section 6 of the ordinanee provid- 
ed that the sewer company, and its successors, are "authorized t.o 

<S=S)For other cases see same toplo & KEY-NUMBBR in ail Key-Numbered Dlgests & lodeie» 
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charge not în excess of the following annual rates for sewerage service, 
which said rates may be collected quarterly in advance." Then follows 
the schedule of rates. The ordinance contains other provisions usual 
in such case and is made an exhibit to the bill. 

It is also alleged that the plaintifF, having acquired ail the rights of 
the Sanitary Sewer Company under the ordinance, in the year 1902 
constructed and has since operated and maintained in the city of 
Opelika a sanitary sewerage System and disposai works, serving the 
city and its inhabitants, and charged until January 1, 1922, the rates 
specified in the ordinance. It is averréd that the fair and reasonable 
value of the plaintiff's investment is approximately $170,000, and that 
it has issued and has outstanding $70,000 of 5 per cent, interest-bearing 
bonds ; that during the period f rom january, 1904, to December, 1920, 
the gross receipts of the company were approximately $58,800, while 
its actual operating expenses for the same period were something over 
$38,000, and the accumulated interest on the bonded indebtedness 
amounted to about $59,500; that its gross operating receipts during 
the year 1921 were about $5,300, and its operating expense about $3,- 
200 ; and that the receipts and operating expenses would be practically 
the same for the curfent year. It is further stated that the accrued 
and unpaid interest on its bonded indebtedness amounts to more than 
$36,000, and that the plaintifï is otherwise indebted for current expenses 
for the maintenance and opération of the sewer system in the sum ot 
$7,500, and that, although this system has beeri managed and operated 
as economically as possible, the plaintifï has at no time during its 
opération been able to eam any dividend whatever on its investment 
of $170,000, or on Its capital stock of $50,000. 

The rates prescribed in the ordinance of April 22, 1902, are alleged 
to be confiscatory, because ihadequate to afford a fair return upon the 
reasonable value of plaintiff's proi)erty employed in the service, and 
that, if compelled. to continue the service under the rates nàmed in the 
ordinance, it would resuit in the taking of the plaintiff's property with- 
out just compensation, in violation of the Fourteenth Amendment of the 
Constitution of the United States. 

Further, it is alleged that in an effort to relieve the situation, and in 
a measure provide for revenue commensurate with the service, and 
to insure in some degree a fair return upon the plaintiff's property em- 
ployed in the service, and with the hope of obtaining the co-operation 
of the city and its authorities, plaintiff petitioned the city council of 
Opelika for permission to increase its ratés according to the schedule 
set forth in its pétition, which is made an exhibit to the bill, and that, 
although the facts stated therein were not controverted, the pétition 
was denied, and that thercupon the plaintiff, upon advice of counsel, 
promulgated and put into effect the rates named in its pétition, and 
thèse are alleged to be fair and reasonable to the city and its inhabi- 
tants, and necessary to the continued. opération of the plaintiff's system 
or plant. 

It is charged that thereupon the mayor of the city of Opelika caused 
notice to be published in the newspapers, advising and warning the citi- 
zens of Opelika not to pay plaintiff's increased rates, and that as a 
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conséquence. practically none of the plaintiff's patrons are paying any- 
thing ; that the only f easible way for collecting for the plaintifï's 
service is to discontinue the service, which it is averred would resuit 
in innumerable suits for damages, great annoyance, and expense, and 
that in order to shut off any such customers it would be necessary to 
dig up the sewer connections in the streets or alleys in the city, and 
that the mayor bas ordered the police officers to arrest any of the 
plaintiff's employées who attempt to dig up any portion of the streets 
of the city for such purpose; that the city is threatening to take steps 
to annul the plaintifï's franchise, which would destroy or greatly impair 
its crédit and seriously embarrass its fiinancial opérations, and would 
resuit in irréparable injury to the plaintiff. 

The prayer of the bill is for injunction pendente lite, which is asked 
to be made perpétuai on the hearing, restraining the City of Opelika, 
its officers, agents, and servants, from interfering with the plaintiff in 
the enforcement of the rates prescribed by it, and for gênerai relief. 
The défendant has not answered, but moves the dismissal of the bill 
upon the ground that it is without equity, and upon the further ground 
that the plaintiff by its continued service has acquiesced in the ordi- 
nance rates, and is therefore estopped from questioning the rates. 

Plaintiff's contention is that the ordinance does not constitute a con- 
tract between the plaintiff and the défendant, in so far as it relates to 
the rates, and for the reason that (1) the city had no charter power to 
thus contract ; and (2) that, if the Législature has granted such power, 
the grant is in conflict with section 22 of the Constitution of 1901 of 
Alabama, and therefore ineffective. And the défendant insists that the 
ordinance constituted a valid and binding contract, and that the rates 
therein stipulated cannot be changed without its consent. The Public 
Service Commission of the state has no jurisdiction over utilities of the 
character hère involved. 

The jurisdiction of -this court is invoked under the Fourteenth 
Amendment of the Constitution of the United States, which prohibits 
the taking of property without just compensation. Columbus Ry., L. 
& P. Co. V. City of Columbus, 249 U. S. 399, 39 Sup. Ct. 349, 63 L. 
Ed. 669, 6 A. L. R. 1648. The charter of the city of Opelika provides 
that the municipality has the power — 

"to establisL and build drains, sewers, conduits and reservoir.s and to regulate 
the same," and "to authorize the use of the streets of the city for horse, 
steam or electric railroads, and to regulate the same and to attach conditions 
to any franchises, and to compel such companles to make and to keep in 
repair such parts of the streets, bridges and crosslngs upon which their cars 
run as the board may deem proper, to regulate the use of the streets for the 
érection of telegraph, téléphone, electric and ail other Systems of wlres, and 
conduits and to require the same to be placed under ground if deeraed neces- 
sary for public convenience or safety," and "to maintain the health and clean- 
liness of the city, and to this end, to adopt and maintain an efficient System 
of sewerage, to adopt such ordinanees and régulations as the board shall 
deem necessary or expédient for the protection of health and to inaintain a 
good sanitary condition in public places and on private premises." 

The plaintiff insists that the rates specified in the ordinance granting 
the franchise is not a contract, but merely a schedule of rates, subject 
to change, and that thèse rates are so low as to be confiscatory. On 
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the other hand, the défendant insists that the rates stipulated in the 
ordinance are an inséparable part of the franchise contract and are 
binding upon the plaintiff. 

The rule, well established in reported cases, is that, if the rates fixed 
in a statute, ordinance, or order of a commission are so inadéquate 
■that their enforcement would be équivalent to the taking of property 
for public use without just compensation to the owner, they should 
not be observed, and because there must be afforded a fair return upon 
the property at the time of its use for the public benefit. In récogni- 
tion of this rule the Suprême Court said in Newton v. Consolidated 

Oas Co. of N. Y. (March 6, 1922)257 U. S. , 42 Sup. Ct. 264, 66 

L. Ed. , that : 

"The gênerai doctrine applicable wlien rates are alleged to be conflscatory 
îias beén so often stuted that présent discussion of it is unnecessary. Knox- 
vjlle V. Water Co., 212 U. S. 1 ; Willcox v. Consolidated Gas Ce, 212 U. S. 19; 
Des Moines Gas Co. v. Des Moines, 238 U. Si 153; Rowland v. St. Louis & 
S. r. R: R. €o., 244 U. S. 106 ; Denver v. Deiiver Union Water Co., 246 U. S. 
178; Lincoln Gas Co. v. Lincoln. 250 U. S. 256." 

In Home Tel. & Tel. Co. v. Los Angeles, 211 U. S. 265, 29 Sup. Ct. 
50, 53 L. Ed. 176, the Suprême Court had under considération the ques- 
tion hère presented. There the charter of Los Angeles granted to the 
city the power to "regulate téléphone service in the use of téléphones 
within the city and to fix and détermine the charges for téléphones 
and téléphone service ând connections," and other comprehensive pow- 
«rs in this connection were conta ined in the charter. In that case the 
court held that, while thèse provisions were sufiFicient to authorize the 
exercise of the govemmental power of regulating charges, they gave 
no authority to enter into a contract to abandon the govemmental pow- 
er itself. This case has been repeatedly followed. Milwaukee Ry. 
Co. V. Commission, 238 U. S. 181, 35 Sup. Ct 820, 59 L. Ed. 1254; 
Winchester v. Winchester Waterworks, 251 U. S. 192, 40 Sup. Ct. 
123, 64 L. Ed. 221. In the case of Knoxville Gas Co. y. City of Knox- 
ville (C. C. A.) 261 Fed. 283, where the question is fully discussed and 
authorities collated, the Circuit Court of Appeals, in discussing the 
provision of the charter, broader than those hère involved, said : 

"The power to flx rates to be eharged by public service corporations • • • 
is govemmental, and résides primarily in the state, and munleipalities can- 
not exercise such power, unless the state has in fact surrendered its power 
in that, behalt It la the settled ♦ • • rule that a state's snrrender to 
a niunicipality of power Irrevocably to flx rares for a public service corpora- 
tion must appear in explicit and eonvincing terms. and ail doubtful expres- 
sions are to be resolved in favor of the state and against snrrender of the 
power." 

This was also the holding of the court in the case of O'Keefe, Re< 

ceiver, v. City of New Orléans (D. C.) 273 Fed. 560, affirmed 280 Fed. 

92. In Ottumvva Ry. & Light Co. v. City of Ottumwa (lowa) 178 N. 

W. 90.5, the court said : 

"In fewer words the cases proceed on the gênerai theory that it is àgainst 
public policy to. contract for unchaiiging rates; that there must be no such 
•coutrn'Ct because its enforcement might, oti the one hand, fasten what proves 
to be an exorbitant charge upon the patrons, or, on the other, prove a raté 
thfit wlli conflscate the property of the service corporation. While there ar« 
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other lines of reasoning adraiiped in the authorities, in tlie main and at tlie 
présent time, the décisions run on the broad grouhd that public policy for- 
bids such contracts, imless the Législature, the iiltimate judge of what is 
public policy, déclares unmistakably that such contracts do not offend that 
policy." 

In that case it was held that a S-cent fare provision in the franchise 
ordinances did not constitute a binding contract, and the court re- 
strained the city from interfering with the raihvay in increasing its rate 
of fare. It seems to me that the reasoning in Denver V. Stenger (de- 
cided by the Circuit Court of Appeals, Eighth Circuit, December 29, 
1921) 277 Fed. 865, must be foUowed in the instant case. There the 
District Court, whose ruHng was affirmed, enjoined the city of Denver 
from enforcing a maximum fare fixed by ordinances and the city in- 
sisted that : 

"The acceptance of the ordinances and franchises under which the tramway 
Company * « * opérâtes a street raihvay in the city * * * consti- 
tuted contracts binding upon both parties, « * * and that * * * tliere 
was power to make them, * * « and tliat they are valid and binding as 
contracts nntil the city * * * thinks proper to change the rate." 

And the appeliate court said : 

" * • * The only Important question ralsed upon the record • * • is 
as foUows: Is there an existing contract hetween appellant and the tram- 
way company, in virtue of which the tramway conipauy is bound to carry 
passengers for the fares prescribed by the ordiuances and franchises men- 
tioned. * * * Thèse ordinances were not coutractual lu form nor in sub- 
stance. Subject to constitutional limitations, the city and county of Denver 
had the power to change the fares at any time. Thèse ordinances to whlcli 
référence is now being made granted the tramway company nothing, They 
were limitations upon the power of the tramway company to flx its own fares. 
So the Tramway Company aeeepted nothing that it was not eompelled to ac- 
cept, i( the fares were not conflscatory. We are of the opinion, therefore, that 
they did not constitute contracta binding upon either party, so far as the 
question of fares was concerned. * * * Theise ordinances provided a fare 
of five cents for a single passage on any Une of the tramway company. They 
were not contractual in form, but they did grant rights of way as above stated, 
which were aeeepted by the tramway company. It is claimed by appellant 
that the hve-cent fare was a condition of the grant, and its acceptance creatcd 
a binding contract on the part of the tramway company. * * * Thèse 
ordinances were not contractual in form, and, adopting the construction plac- 
ed upon the same by the appellant we do not see how they could be called 
contracts binding upon both parties. * * * If however, the appellant 
can at any time change the fares — in other words, refuse to be bound by the 
contract — how does more delay cure the lack of mutuality? A party to a 
contract is bound, or he is not bound, from the time of its exécution. To say 
that a party is Dound as long as he wants to be bound simply means that he 
is not bound at ail. Upon the question of whether the parties to thèse or- 
dinances intended to contract, and upon the question as to whether, if there 
was a contract, it would be void for want of mutuality, the foUowing cases 
seem to us to be décisive against the claim of appellant: Home Téléphone Co. 
V. Los Angeles, 211 U. S. 265 ; Puget Sound Traction Oo. v. Reynolds, 244 U. 
S. 574; Rogers Pajk Water Co. v. Fergus, 180 TJ. S. 624; San Antonio Public 
Service Co. V. City of San Antonio, 257 Fed. 467; Çity of San Antonio v. San 
Antonio Public Service Co., 225 U. S. 547; Central Power Ôo. v. City of 
Kearney, Court of Appeals, Eighth Circuit, opinion filed July 13, 1921; City 
of DaUas v. Dallas Téléphone Co., 272 Fed. 410. ' 

And nurherous other cases are cited. 

In the same case, Denver v. Stenger, supra, the provision of the Con- 
stitution of Colorado is quoted in thèse words: 
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"The right of eminent domain shall never be abridged, nor so construed as 
to prevent the General Assembly from taklng property and franchises of 
incorporated companies and subjecting them to public use, the same as the 
property of indivlduals; and the police power of the state shall never be 
abridged or so construed as to permit corporations to eonduct their business 
In such manner as to infringe the equal rights of indivlduals or the genen.I 
well-being of the state." 

And the court concludes that : 

"We are of the opinion that the quoted provisions of the Colorado Consti- 
tution, under the interprétations given similar provisions in the Constitutions 
of the States of Texas, Missouri, and Louisiana, the Code of lowa, and statutes 
of Nebraska, clearly prohibit the making of a contract suspending the power 
of the city and county of Denver or the city of Denver to regulate the fares of 
the tramway company. The history of the litigation in regard to the consti- 
tutional provisions of the state of Texas is to be found in San Antonio Trac- 
tion Co. v. Altgelt, 20O U. S. 304; San Antonio v. San Antonio Public Serv- 
ice Co., supra ; San Antonio Public Service Co. v. City of San Antonio, supra ; 
City of Dallas v. Dallas Téléphone Co., supra. The case of State ex rel. City of 
Sedalia v. Public Service Comm., 275 Mo. 201, construes the Missouri Con- 
stitution. Southern Electric Co. v. City of Chariton, 255 U. S. 539, cor\r 
strues the lowa Code. Central Power Co. v. City of Kearney, snpra, con- 
strues the statute of Nebraska. O'Keefe v. City of New Orléans, 273 Fed. 560, 
construes the Louisiana Constitution. The public pollcy of the state of Colo- 
i-ado, as shown by her Constitution, statutes, charters, and décisions, is op- 
posed to the contracting away of the power of regulating and fixing rates of 
public utilities through the exercise of the police power. The claim that 
the législative power of the city and county of Denver is not subject to the 
provisions of the Constitution of Colorado is not supported by reason or author- 
ity. The trial court having for just cause enjoined the rates shown to be con- 
flscatory, and the eouncil of the city and county of Denver refusing to make 
any other rates than those enjoined, it became necessary, in order to operate 
the tramwa.v company, to make some provision in regard to rates. Of course, 
the court had no gênerai power to regulate or make rates or fares for the 
tramway company, but It was its duty to make some order to prohibit the 
tramway company from charging what it pleased, and therefore to Sx cer- 
tain rates which the receiver should cot exceed — thèse being only temporary 
for the purpose of the receivership. We think the trial court acted in the 
premises clearly wlthin the law and the faets, and the order granting the 
temporary injunetlon, and refusing to dismiss the appellee's pétition, should 
be afflrmed; and it is so ordered." 

The settled rule in Alabama is that : 

"Municipal corporations can exercise only such powers as are expressly 
granted in their charter, or such as may be necessary and proper to carry 
such express powers into effect, including such as are indlspensably necessary 
to the declared objects and governmental purposes for which such corpora- 
tions are created. And any reasonable doubt as to the existence of a power 
claimed to be conferred by the charter will be resolved by the courts against 
the corporation, and in favor of the public." Birmingham, etc., Co. v. Birming- 
ham, etc., Co,, 79 Ala. 465, 58 Am. Rep. 615. 

If, however, the Législature had granted or attempted to grant such 
power to the municipality as hère claimed, manifestly, its act would 
hâve been in violation, of section 22 of the Constitution of Alabama, 
which provides: 

"That no ex post facto law, nor any law impairing the obligations of con- 
tracts, or making any irrévocable or exclusive grants of spécial privilèges 
or immunities, shall be passed by the tegislature ; and every grant or fran- 
<flilse, privilège, or immunity shall forever remain subject to revocation, al- 
tération, or amendment." 
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The language employed in this provision of the fundamental law of 
the state is comprehensive, and its purpose as well as its meaning is 
plain. The Suprême Court of Alabama in discussing this provision, in- 
timated, in some of its décisions, that législative power might be grant- 
ed to contract for fixed rates for a reasonable period, but in City of 
Mobile V. Mobile Electric Co., 203 Ala. 574, 84 South. 816, considering 
the power to make grants and contracts of this character, declared that : 

"This power can neither be abdicated nor bargained away, and it is in- 
aliénable, even by express grant; that ail contracts and property rights are 
held subject to its fair exercise." 

In the former appeal of this case, 201 Ala. 607, 79 South. 39, h. R. 
A. 1918F, 667, the court said : 

"The munieipality cannot, in the exercise of its delegated contractual 
rlght, perpetually or for an unreasonable time fasten upon the taxpayers and 
inhabitants rates and obligations that cannot be changed or regulated during 
reasonable intervais so as to uieet changed conditions and thereby avoid ex- 
tortion and oppression." 

And in Birmingham, etc., Co. v. Birmingham, etc., Co., supra, 
wherein the Suprême Court was considering section 23 of the Consti- 
tution of 1875 — a companion to section 22 of the présent Constitution 
though not so comprehensive as the latter section — it was held that 
neither the charter of the city of Birmingham, nor the gênerai statutes 
conferred on that corporation the power to grant by ordinances in the 
nature of a contract, the exclusive franchise in perpetuity for running 
a street railway through certain designated streets and avenues of the 
city, and that, if such power were granted by its charter or any pub- 
lic statute, it would be violative of that constitutional provision against 
the passage of any law "making any irrévocable grant of spécial privi- 
lèges or immunities." 

There is nothing in Weller v. Gadsden, 141 Ala. 642, 37 South. 682, 
3 Ann. Cas. 981, cited by counsel for défendant, opposed to this view. 
The question hère presented was not under considération there, and 
while it was said in that case that the latter clause of section 22 of the 
Constitution had référence to grants and the revocations, altérations, 
and amendments thereof by "the Législature," it is difficult to perceive 
how, if the Législature is prohibited from making such grants directly, 
it would hâve the power to make them indirectly by delegating the 
authority to the municipahty. The court in that case recognized that 
the Constitution reserved in the Législature the power to revoke, alter, 
or amend such franchises. 

Décisions of state courts relating to matters of local law, such as the 
construction of a state Constitution and statute, and the power of local 
municipal corporations, must be regarded by the fédéral courts as con- 
trolling, when their application involves no infraction of any right 
granted or secured by the Constitution of the United States (Old Col- 
ony Trust Co. v. City of Omaha, 230 U. S. .100, 33 Sup. Ct. 967, 57 L. 
Ed. 1410), except, of course, as has been aptly said : 

"It cannot be expected that this court will foUow every such oscillation, 
from what ever cause arising, that may possibly oceur." Gelpcke T. Dubuque, 
68 U. S. (1 WaU.) 175, 17 L. Ed. 520. 
280 F.— 11 
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The case of San Antonio v. San Antonio Public Service Company, 
supra, is in point, and would seem to be conclusive of this question. 
The court in that case had under considération a provision of the Tex- 
as Constitution, practically the same as section 22 of the Alabama 
Constitution, except that the latter is perhaps more rigid. The court 
unequivocally held that the Législature of the state of Texas was pro- 
hibited by the.organic law of that state from granting a municipality 
power to contract for fixed rates to be charged by a public utility cor- 
poration, and in Southern lowa Electric Co. v. Chariton, 255 U. S. 
539, 41 Sup. Ct. 400, 65 L. Ed. 764,, that court said ; 

"The rlght of a municipalit.y to regulate street railway fares gives no power 
to vlolate the United States Constitution, Fourteenth Amendment, by en- 
forcing a conflscatory rate." 

Section 228 of the Constitution of Alabama, cited by counsel for 
the city, has no application. That section is a limitation upon the pow- 
er of 'fcities and towns of more than 6,000 population (a class to which 
the city of Opelika does not belong) to grant certain franchises for a 
longer period than 30 years, and does not in any manner conflict with 
section 22. I am therefore constrained to hold that the city of Opelika 
did not make or bave power to make irrévocable rates to be charged 
by this public utility, and it appears that the ordinance rates are un- 
reasonably low. 

It follows that the motion to dismiss the bill must be denied (see 
footnotes to rule 29 [3d Ed.] Hopkins' New Fed. Eq. Rules), and that 
interlocutory injunction must issue. Accordingly it will be so ordered. 



THE LUDLOW. 
JAMES V. WHITNEY &, BODDEN et al. 

(District Court, N. D. Florida. Mareh 30, 1922.) 

1. Seamen <@=>30 — Seaman held not guilty of . wiliful disobedience, which justifled 

M& imprisonment by the master. 

A seaman held not ehargeable wth wiliful disobedience, whieh would 
authorize his imprisonment by the inaster, and awarded $100 damages 
for confinement in irons for 16 hours. 

2. Seamen ®=:330 — Shipowner not liable for punitive damages for assault by mas- 

ter. 

Shipowners are not liable for punitive damages for malicious assaults 
by master on seamen. 

3. Seamen <s=:330 — Shipowner may be liable for punitive damages for abuse of 

seamen, authorized or ratified. ' 

Shipowners may be liable for punitive damages for abuse of seamen, if 
authorized or ratified by owners. 

4. Seamen <s=>3(>— Punishment at sea bnly for wiliful disoliedience. 

Punishment may be legally inflicted at sea only when tbere is wiliful 
disobedience of lawful comœand. 

In Admiralty. Suit by Dalnjond James against Whitney & Bodden, 
a corporation, as owner, and W. A. Cummings, as master, of schopner 
Ludlow. Decree for libelant. 

@=9For other cases see same topic & KBY-NUMBBR In ail Key-Numberefl Dlgests & Indexes 
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The facts of this case are substantially stated In the libel flled hereta, exr 
oept as to maliciousness on the part of the master, which allégation was not 
sustained by proof, to wit: 

(1) That the défendants Whltney and Bodden, owners, are résidents of 
Mobile, Ala. ; that they are incorporated as Whltney & Bodden; that they 
are the owners of a certain schooner, to wit, the lAidlow ; that the défendant 
W. A. Cummings Is the captaln of said sc-hooner, and Is in Pensacola, Fia., 
and within the jurlsdiction of this court; that the libelant is In Pensacola, 
Fia., and within the Jurlsdiction of this court ; that the schooner Ludlow is 
in the port of Pensacola, and within the juri.sdiction of this court. 

(2) That on or about the 28th day of January, 1022, the libelant shipped on 
board the said schooner in Porto Rico as eook ; after the vessel was out about 
10 days at sea, the said W. A. Cummings, who was captain of snid schooner, 
unjustly aceused libelant of being a thief and stealing food supplies from the 
storeroom ; that said master, vvhile on the high seas, 111 treated, abused, and 
kicked libelant, * * * and without just cause or provocation maliciously 
and unlawfully arrested libelant, put him in rusty irons, and there Icept him 
for the period of 16 hours ; that he was conflned for that period of time in 
a dark, dirty, damp, and unsanitary dungeon on said vessel, without food, 
drink, light, or air during the entire time, and by reason of such brutal and 
ill treatment of libelant he was chilled, bruised, and made very weak, sufCered 
severe pain and .soreness, and continues to suffer much pain in his legs, arms, 
and chest; that by reason of said false accusations libelant will be greatly 
handicapped about getting work hereafter. 

lÀbelant allèges tliat the said W. A. Cummings was prompted to such ac- 
tion by malice ; that the said captain liad no reason to believe that the 
libelant would steal, or did steal on thnt occasion. Libelant clairas $3,000 
damages. 

The answer of the respondent was in the nature of gênerai déniai of mali- 
ciousness, which answer was sustained by the proof. The answer of re- 
.spondent further pleaded that the conduct of the master aboard ship was 
disciplinary and authorized by law. 

Walter Kehoe and Alto Adams, both of Pensacola, Fia., for libelant. 
Philip D. Beall, of Pensacola, Fia., for respondent. 

SHEPPARD, District Judge (after stating the facts as above). This 
case involves the re.sponsibility of the master for the tort of the agent, 
growing out of a libel in personam against the master and owners of a 
ship, for an alleged abuse of the master's authority at sea. There is 
a clear distinction in the admiralty law Ijetween the liability of the 
owner or principal as a conséquence of the tort of the agent, when the 
act of the agent was in the exercise of delegated authority, or when the 
voluntary act committed by the agent was prompted by malice or other 
caprice. 

The test of the responsibility of the owner, as recognized in the ad- 
miralty law, is whether the tort was committed in the scope of the own- 
er's business or authority, as distinguished from the voluntary act of 
the servant incident to tempérament or impulse, as when the deed may 
be said to hâve been done maliciously. When malice actuates the in- 
jury, liability of the tort-feasor himself may be twofold : First, for 
the actual damage sustained ; secondly, that which may be awarded as 
exemplary or punitive. Pacific Packing & Navigation Co. v. Fielding, 
136 Fed. 577, 69 C. C. A. 325. The owner or employer is exempt from 
punitive damages, unless it may be shown that the owner acquiesced 
in or ratified the wrong, or that the deed was perpetrated in the Hne 
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of the agerit's authority. Otherwise, he is liable only for actual damages 
suffered. 

The second paragraph of the libel allèges malicious conduct upon the 
part of the master. Even if the évidence supported this aspect of the 
controversy, still the owners of the Ludlow, by the weight of authority, 
would net be liable, since the injured party may look no further for 
responsibility than to him who committed the malicious act. Pacific 
P. & N. Co. V. Fielding, supra. 

There is présent, however, the charge that the conduct of the 
master placing the libelant in irons was in the course of the owner's 
employment, in charge of the vessel at the time; unless, there fore, the 
conduct of the seaman was such provocation to justify the lawful 
exercise of the master's authority, or if that authority was abused, 
liability of the owners would follow. To détermine that fact, whether 
the master was in the exécution of authority delegated to him by the 
nature of his employment, or whether the alleged tort was the volun- 
tary malicious act of the master, we must turn to the testimony, which 
as usual in such cases is conflicting, and more or less unreHable. 
Parenthetically, it may be observed that about ail that is left to the 
dominion of the master of a ship at sea, to enforce discipline, or to 
suppress récalcitrant sailors, since the adoption of the Seamen's Act 
(38 Stat. 1164), is to place the ofl"ending seaman in irons. This punish- 
ment may follow the willful disobedience of a lawful command of the 
master; but, to justify it, both éléments necessary to the seaman's 
offense, I take it, should be shown by the évidence ; that is, a précèdent 
lawful command and willful disobedience. 

It is not clearly or satisfactorily shown what happened between the 
master and the steward on the poop deck, where the controversy began, 
for the stories of the occurrences there are conflicting. The master 
claims the steward pinned him against the wall of the house, and the 
latter insists that he was only engaged in holding the master's foot, to 
prevent the master from kicking him. After the master extricated 
himself from this contact, according to his version, he ordered the 
steward below, and the steward f ollowed him to the cabin ; when it was 
reached, the master ordered the steward to stop at the door. The latter 
complied, while the master procured and returned with a gun and irons, 
and Personal conflict between the two was renewed, due, as the master 
claims, to the steward's physical résistance to the master's efforts to 
manacle him. The steward's claira is that he objected to the abrasion 
caused by the rusty surface of the iron on his wrist. 

At this juncture it appears the master was not very considerate of 
the steward's protest, and to subdue the latter the master threatened 
the use of the gun which lay close by on the table, when it was that 
the steward sang out, "Get the gun ; " it was this exclamation that 
brought the mate, who entered the cabin and found the steward hold- 
ing the master by the arms, and O'Garro, one of the seamen, holding 
the master's revolver, which, according to the testimony of both the 
master and O'Garro, the latter took from the table. O'Garro and two 
others of the crew, attracted by the loud talking in the cabin, had pre- 
ceded the mate by a f ew seconds ; both the mate and O'Garro ordered 
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the steward to take the irons, which he did readily and without further 
protest. 

The responsibility of the shipowner for anything which may hâve 
followed the rencounter between the master and the steward dépends 
upon whether the misconduct was in willful disobedience of the cotn- 
mand of the master to take the irons. It may hâve been a disobedience, 
and still not willful ; his conduct in not submitting to the iléons may hâve 
been influenced by fear of the master carrying ont his threats previous- 
ly made that he would kill him. The court may properly look at the 
situation confronting the libelant. The master had a gun in his hand, 
or within easy reach. He had repeatedly threatened the libelant, if he 
did not submit to his orders. The court is impressed with the unseemly 
manner the master went about enforcing discipline on this ship. The 
dignity of his authority would be best preserved by directing the mate 
to place the irons, or to at least summons his présence in the perform- 
ance of such a task. The circumstances confronting the seaman may 
hâve reduced him to a feeling of future helplessness, if he submitted 
to the master's demands. The master was excited, and, if any of the 
witnesses are to be believed, was quite angry with the steward. When 
the mate and seaman arrived, there was no further show of résistance 
upon the part of the libelant. It may be that libelant felt more secur- 
ity in the présence of the crew than when alone with the indignant mas- 
ter, who admittedly had access to the gun. 

Furthermore, the provisions of the I^a Follette Seamen's Act (para- 
graph 4, c. 8, Annotated Statutes of U. S. [2d Ed.] vol. 9, p. 215 
[Comp. St. § 8380]) are reciprocal, and the duty of the master to 
make note of and to follow the redress afforded by the statute for any 
willful disobedience at sea is as imperative as is the duty of the seaman 
to obey lawful commands. The seaman was subject to court trial and 
punishment after the vessel reached port, but the master made no com- 
plaint of the afîair. If any log of the incident was preserved, it was 
not produced at this hearing. The best évidence of the good faith of 
the master. as well as of the occurrence itself, is the entry in the log. 
No reason is given why this entry was not made or reported to the prop- 
er officiais when the vessel arrived in port, nor is any sufficient excuse 
profifered why the master, assumed to be both lawgiver and executioner 
at the same time, especially when it concerned a seaman, of whom he 
was suspicions, and who had been "ugly" before on the voyage. In the 
circumstances of the case, the court is inclined to the view that the 
master was uuduly hasty in the premises, and probably proceeded upon 
the assumption that ihe libelant would disobey him, and his faith in 
this conjecture needed no évidence. 

The steward's story that he was not disobeyinç, but merely prevent- 
ing the master from executing his threats, is entitled to some credence. 
in view of the master's personal assumption of a duty, when he could 
just as well hâve delegated it to another. who entertained probably 
less feeling against the libelant. The conduct of the steward in wran- 
gling with the master or laying hands on the master at sea is not to be 
condoned, and the only excuse for any disobedience, which may be 
tolerated, is the state of fear or appréhension in which the inexcusable 
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cçnduct of the master maj hâve placed him. At any rate the willful 
disobedience, which alone would justify' the punishment inflictèd, is 
not established by the prépondérance of the évidence adduced hère. 
However, the damage to the steward recoverable by this libel being 
hmited to injury to his health or person, of which the évidence shows 
none, the only thing for which he may be compensated is the discomfort 
of 16 hours' confinement in the lazarette. I conclude that nominal 
damages is sufficient réparation. 

For this inconvenience, $100 will be awarded ; each party paying his 
costs. 



JAY 6t al. V. IRELAND &, MATTHEWS MFG. CO. 

(District Court, E. D. Michigan, S. D. March 30, 1922.) 
No. 395. 

1. Patents €=3328—1,132,273, daims 9 and 14, for vacuum feed tank for auto- 

mobiles, held vaiid and infringed. 

Tàe Jay patent, No. 1,132,273, for vaeunm tank for feeding gasoline to 
the carbureter of an automobile englne, claims 9 and 14, held valid and 
infringed. 

2. Patents (S:=>240— Improvement of patented device does not avold infringement. 

Neither the Impairment nor improvement of a patented construction, 
even though the new structure may embody a patentable Improvement, 
will avoid infringement so long as it contains ail the éléments called for 
by the patent claims, functioning together in the same manner as In the 
patented structure; 

In Équity. Suit by Webb Jay and the Stewart-Warner Speedometer 
Corporation against the Ireland & Matthews Manufacturing Company. 
Decree for complainants. 

Edward N. Pagelson, of Détroit, Mich., and Charles S. Burton, of 
Chicago, m., for plaintiffs. 

William M. Swan, of Détroit, Mich., for défendant. 

TUTTIyE, District Judge. The bill in this case charges infringement 
by the défendant, Ireland & Matthews Manufacturing Company, of 
United States letters patent, No. 1,132,273, granted to the plaintiff 
Webb Jay, March 16, 1915 ; the coplaintiflf, Stewart-Warner Speed- 
ometer Corporation, being exclusive licensee under said patent. The 
article of commerce involved, is a vacuum tank used for feeding gaso- 
line to the carbureter of an automobile engine. 

This case having come on to be heard upon the plaintiflFs' motion for 
preliminary injunction, and the defendant's motion to dismiss, and the 
parties having presented their respective affidavits and exhibits, and it 
appearing that nothing additional by way of évidence would be de- 
. sired by either party for hearing on the merits, the parties hâve agreed 
in open court that the présent hearing should be a final hearing on the 
merits and that decree shall be rendered accordingly. 

There hâve been put before me, in connection with the claims of 
which infringement is charged, being claims 9 and 14 only of plaintiffs' 

@=9For other cases see same toplc & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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patent, the opinion rendered by the United States District Court ofthe 
Northern District of Ohio in the suit of the same plaintiffs against 
Sparks-Withington Company (258 Fed. 45), and the opinion of the 
Circuit Court of Appeals of this Sixth Circuit, confirming the decree 
of said District Court, reported in 270 Fed. 449, and my attention has 
heen dirccted to the spécifie construction involved in that suit and 
therein held to infringe said claims 9 and 14, which claims were held 
to be valid. 

There has also been put before me the présent defendant's structure 
charged to infringe said claims, and I hâve witnessed the opération of 
the plaintiffs' commercial structure, which, as to ail that said claims 9 
and 14 relate, is substantially the structure of the patent in suit. De- 
fendant contends that there is substantial différence between the struc- 
ture of the patent in suit and plaintiffs' commercial structure, but with 
this contention I do not agrée. I hâve also witnessed the opération of 
the defendant's device charged to infringe said claims. 

My attention has further been directed to the décision of the United 
States District Court for the Northern District of Illinois, afHrmed by 
the Circuit Court of Appeals for the Seventh Circuit, in a suit by the 
présent plaintiffs against Frederick Weinberg, said opinions reported, 
respectively, in 250 Fed. 469, and 262 Fed. 973. I hâve also examined 
the construction and witnessed the opération of the device of the de- 
fendant in that suit, referred to as the "Weinberg tank," and found in 
the decree therein rendered and affirmed by the Circuit Court of Ap- 
peals of the Seventh Circuit, to be not an infringement of said claims 
9 and 14, although both of said claims were held to be valid. Ail of 
the operated devices were the commercial structures with glass bodies 
substituted for the métal, so that the interior opération could be clearly 
observed. 

I hâve also considered certain parts of the record in said suit in the 
Seventh Circuit, which hâve been brought to my attention at the présent 
hearing by Weinberg personally, who, upon his statement in open 
court that he is under contract with the défendant, Ireland & Matthews 
Company, to défend this suit, has been allowed without objection by 
the plaintiffs to appear at this hearing substantially as a witness as to 
certain démonstrations stated by him to bave been made in said Sev- 
enth Circuit suit, and as to the opération, on an automobile in service, 
of the said Weinberg device involved in said Seventh Circuit suit, and 
of the defendant's device involved in the instant suit. My présent 
conclusions are derived from considération of ail the devices, démon- 
strations, records, and décisions brought to my attention in conjunction 
with the claims sued on. 

[1] According to the interprétation which the Circuit Court of Ap- 
peals of this Sixth Circuit has put upon claims 9 and 14 of the plain- 
tiffs' patent, as I understand the opinion rendered in the suit of Jay 
et al. v. Sparks-Withington Co., supra, and in view of the structure 
therein held to infringe said claims, they cover broadly a vacuum feed 
device characterized, as to the vacuum chamber and appurtenances, by 
three features defined by certain relations, viz. : (1) A suction-controlling 
valve ; and (2) an atmosphère inlet-controUing valve, which valves are 
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alternately opened; and (3) a liquid outlet valve which is opened by 
gravity flow o£ the liquid. To thèse cléments there is added in claim 
14, differentiating it from claim 9, the élément of an atmosphère vent 
or inlet to the second or auxiliary chamber, into which the liquid is de- 
livered by gravity flow from the vacuum chamber. 

This understanding of the scope given to thèse claims by the Circuit 
Court of Appeals of this Sixth Circuit I dérive from the following 
language of the opinion of that court, designed to point out, as I under- 
stand, what_ that court found to be the differentiation of thèse claims 
from the prior art : 

"With respect to claims 9 and 14: • * • Claim 9 contains the éléments 
of 'means for alternately Connecting sald supply réceptacle (the vacuum cham- 
ber) with the exhaust means and with the atmosphère, and means controllins 
communication between said (vacuum chamber) and said (lower tank), adapted 
to be opened by gravity flow from said supply to said auxiliary réceptacle 
(lower tank).' Claim 14 also contains the substance of this last élément." 

The addition of the vent pipe in claim 14 is recognized as distinguish- 

ing between the two claims in the concluding sentence of the opinion : 

"It does not seem denied that défendant employs the atmospheric pipe 
called for by the fourteenth claim." 

I am bound by the opinion thus indicated by the Circuit Court of Ap- 
peals of this Circuit, correctly interpreted, and, furthermore, I find 
the same in accordance with my own independent judgment from the 
material évidence before me in this case. 

Upon examining and witnessing the opération of the defendant's 
device, I am convinced that it contains ail the éléments of thèse two 
claims 9 and 14, constructed and co-operating for the same functions 
and to the same results as in the structure in the patent in suit. It 
has the vacuum chamber and the auxiliary chamber into which the 
vacuum chamber discharges by gravity flow. It has a suction com- 
munication and atmosphère communication in the vacuum chamber, 
and valves controlling thèse two communications, which valves are 
opened alternately, and this opening is effected by the identical means 
and in the identical way as in the patent structure, viz. by a float oper- 
ated by change of liquid level in the vacuum chamber. It has also 
the outlet or delivery from the vacuum chamber to the auxiliary cham- 
ber, controlled by a valve which is opened by the gravity flow or pres- 
sure of the liquid in the vacuum chamber. 

It is contended on behalf of the défendant that, by reason of the 
fact that in the defendant's device the seat of the vacuum chamber out- 
let valve is three degrees out of perpendicular, being undercut to that 
extent, and that the valve suspended in front of this slightly inclined 
seat when hanging in vertical position, as it tends to hang by gravity, 
is separated from the seat by this three degree angle, said valve is open- 
ed by gravity, or, as it is otherwise expressed, is "normally open," and 
cannot be truly said to be opened by gravity flow or pressure of the 
liquid. 

I hâve carefully watched the opération of the defendant's device in 
this respect, and it is to be noted, first, that the opening of this valve 
due to gravity, or to the "hang" of the valve, as distinguished from and 
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apart from the opening caused by flow of the liquid, is almost negligible 
in amount, and whoUy inadéquate for any practical opération of the 
device as a whole for its purpose of furnishing fuel to the carbureter, 
and that in fact, in actual practical opération of the device, the valve is 
alvi^ays opened by gravity flow or pressure of the liquid, its total open- 
ing for the slowest discharge or delivery of the liquid which occurs 
in the ordinary normal opération of the device, being several times the 
maximum opening which can be caused by gravity or "hang" of the 
valve without flow. It is clear to me, theref ore, that, even if there is at 
any time some opening by gravity alone, there is at ail times in opéra- 
tion, also opening as called for by the claim, caused solely by gravity 
flow, and this latter opening is the effectuai opening for the purpose 
of the functioning of the device, while the gravity opening is ineflfectual 
for such functioning. 

It was also clearly demonstrated by the opération of the defendant's 
device that while the parts — the valve and its seat — are wet with gaso- 
line, as they must be in actual opération, if at any time there is no liq- 
uid in the vacuum chamber, and consequently no flow of liquid there- 
from, the outlet valve does not leave its seat when the suction is re- 
lieved and the atmosphère admitted to the vacuum chamber, unless the 
lower chamber is so nearly fuU of gasoline that the valve and its seat 
are immersed, but, on the contrary, that valve remains fully seated, 
being evidently held by capillary attraction, due to the film of moisture 
between the valve and its seat, and under thèse circumstances I hâve 
observed that, if the valve is jarred or blown open, it returns to its seat, 
from which I conclude tliat the three degree divergence between the 
valve seat and the normal gravity-caused position of the valve yields 
a crevice so small that very slight moisture on the surface — the imper- 
ceptible amount which remains after blowing the valve open — spans the 
gap between the valve and its seat at the nearest point, and over a suf- 
ficient area to produce the capillary action which fully seats the valve. 
In fact, the only times in which the valve normally hung free and was 
open for this small space of three degrees was when the valve and its 
seat were both entirely dry, or when the lower chamber was so full of 
gasoline that the valve and its seat were immersed in the fluid. During 
such periods that it was open the three degrees this valve was not per- 
forming either the function of stopping the upward flow of air or per- 
mitting the downward flow of liquid. Whenever the liquid was flowing 
from the upper chamber to the lower chamber, the valve was held open 
by the flow of the liquid. 

Regardless of this capillary seating, it is certain that the effectuai 
opening at ail times is caused solely by the gravity flow or pressure of 
the liquid, and that any otherwise caused opening is an ineflfectual open- 
ing of the valve. It appears that the same contention as made by the 
présent défendant with respect to the so-called normally open valve 
between the two chambers as constituting an avoidance of the claims in 
suit was made with respect to the Weinberg tank, involved in the Sev- 
enth Circuit suit. Apparently this feature was not mainly relied upon 
by the District Court in the Seventh Circuit for supporting the finding 
of noninfringement. But the diflference between the valve involved in 
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that suit and in the instant suit is so marked, as I hâve learned from 
examining and witnessing the opération of the two devices, that consid- 
ération of the opinions by the District Court and the Circuit Court of 
Appeals of the SeVenth Circuit in respect to the device there involved 
affords no assistance for my conclusion in the instant suit as to wheth- 
er claims in suit are avoided by the character of the valve involved in 
this suit. My conclusion is that, whether or not the valve construction 
of the Weinberg tank in the Seventh Circuit case avoids the claims, the 
valve construction of the présent defendant's device does not avoid 
thèse claims. 

The défendant directs attention to a feature of construction of the 
defendant's device which is not found in the patent in suit, consisting 
in, Connecting the air inlet passages of the two chambers, so that they 
both dérive air from outside through one and the same ultimate open- 
ing and passage, which passage is branched; one branch Connecting 
with tlie immédiate air inlet of the vacuum chamber at a point above 
the float-controlled air inlet valve, and the other branch leading to the 
lower chamber, a small check valve, which opens for inlet of air and 
seats against air outflow, being interposed between said ultimate open- 
ing to the atmosphère and the point at which the passage is branched 
as stated, so that said valve opérâtes identically as to the air inflow 
and outflow of both chambers. It is urged that this construction causes 
the vacuum chamber to dérive the air for relieving the vacuum, not 
from the atmosphère, but from the other chamber, to the extent at least 
of equalizing the pressure in the two chambers, and that this difïeren- 
tiates the defendant's device from the patent in suit and avoids claims 
9 and 14, which call for alternate connection of the vacuum chamber 
with the suction and with the atmosphère, whereas (it is urged) that 
by reason of the check valve mentioned in the defendant's device the 
alternation caused by the shifting of the float-operated valves is an 
alternation between communication with the suction and communication 
with the lower chamber, and not an alternation between communication 
with the suction and communication with the atmosphère. 

I am not impressed with this contention. It seems certain that upon 
réduction of pressure (or prodviction of vacuum) in the upper chamber 
to 10 pounds (a vacuum of 5 pounds), which I understand is the ordi- 
nary or average condition of the device in service on a car, the pressure 
in the lower chamber being substantially atmospheric, 15 pounds, when 
the atmosphère valve of the upper chamber is opened by the float, the 
outer atmospheric pressure will at once force past the slight weight of 
the little check valve and relieve the vacuum in the upper chamber, 
and if at the same time the atmospheric pressure, or approximately at- 
mospheric pressure, in the lower chamber reacts to assist in this relief, 
it will be only to a very slight extent, beeause, to the extent that the 
air might pass out of the lower chamber into the upper chamber, the 
pressure in the lower chamber would be reduced, and, upon the slight- 
est réduction of that pressure, the unreduced outer atmospheric pres- 
sure would become the greater, and the air from outside would take 
precedence of the air from the lower chamber in relieving the vacuum 
in the upper chamber. But, in any event, the air, if any, which might 
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pass from the lower chamber to the upper chamber under those con- 
ditions would be instantly replaced from the atmosphère; so that in 
the last analysis the upper chamber is in communication with the at- 
mosphère as to the entire air supply that reaches it ; only, so much of 
that supply as comes through the upper chamber f ollows a longer path 
from the atmosphère to the vacuum chamber than the remainder which 
comes in directly. ■ 

Weinberg's contention that the access of the outer air is generally pre- 
vented by development of gas from the heating of the fuel in the lower 
chamber does not impress me. The connection for access of outer air 
is necessary, and it is hère available for use, whether operating at ail 
times or only Sometimes. It was insisted by Weinberg that the expédi- 
ent of Connecting the air inlet passages for the two chambers, and in- 
terposing the check valve between their junction and the ultimate air 
inlet, results in an equalization of the pressure in the two chambers, as 
the first efifect of closing the suction valve and opening the atmosphère 
valve in the vacuum chamber, and that, after this equalization has oc- 
curred, both chambers dérive their additional air supply from outside 
through the air opening common to them both. He undertook to dem- 
onstrate this by closing this ultimate air inlet. 

It is obvions, of course, that without any access of exterior air, and 
with communication open between the two chambers, the pressure in 
the two would be equalized by the transference of air from the chamber 
under the higher pressure to the chamber under the lower pressure, and 
that the liquid in the upper chamber would descend into the lower 
chamber until the liquid level in the two chambers, as well as the pres- 
sure in the two chambers, became equalized, or until the liquid was 
ail drained out of the upper chamber or the suction valve reversed by 
the float. This is, of course, what followed upon the opération of 
the device with the air inlet plugged tight. But under thèse condi- 
tions, clearly, eventually there would be a maximum degree of vacuum 
in the upper chamber — that is, the highest vacuum which could be 
produced by the suction producing means — and because of equalization 
of suction between the two chambers this vacuum would extend to the 
lower chamber in so far as the same was not fîlled with the liquid. 
Thus ail the liquid in the device would be under condition of partial 
vacuum, which would tend to prevent its delivery by gravity to the car- 
bureter. 

It is clear to me, therefore, that the conditions under which the 
equalization of pressure between the two chambers, which constitutes 
the characteristic mode of functioning of the so-called "closed system" 
occurs, are conditions of inoperativeness of the device when considered 
as a whole for its entire purpose. This démonstration made in my prés- 
ence has completely confirmed the conclusion which I was previously 
inclined to reach, as above expressed, to the effect that in actual opéra- 
tion of the defendant's device, with the connected air passages and the 
littïe check valve, the upper chamber dérives its air supply for reliev- 
ing the vacuum, not to any material extent from the lower chamber, but 
directly from the atmosphère, and not even indirectly through the lower 
chamber. 
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This feature of the defendant's device, I understand, îs what is re- 
ferred to in the opinion of the District Court in the Seventh Circuit 
as the "Weinberg ciosed system." Whatever merit this closed System, 
or the features which constitute it, may hâve, as to which, for the pur- 
poses of this case, I hâve no occasion to form an opinion, it is clearly 
a feature added to, and not a subtraction from, the invention called 
for and covered by claims 9 and 14. The feature of alternate communi- 
cation of the vacuum chamber with the suction and with the atmosphère 
is présent not the less because (or if) part of the atmospheric com- 
munication is obtained through the low^er chamber. I hâve carefully 
considered the portion of the opinion of the Seventh Circuit District 
Court which refers to this "closed system" feature ; but I find my opin- 
ion, as above expressed, unchanged upon such considération. 

[2] The two features above considered, namely, the supposedly nor- 
mal open outlet valve from the vacuum chamber to the auxiliary cham- 
ber, and the air communications constituting the so-called "closed 
System," are relied upon by the défendant for differentiating its struc- 
ture from the patent structure in respect to the claims sued on. In 
my opinion, neither of thèse features of claimed differentiation involves 
any omission of the éléments of thèse claims, or any altération of the 
functions of the éléments or their combination. At most, they may 
be regarded as additions, and perhaps improvements. But it is well 
settled that neither an impairment nor an improvement of a patented 
construction is necessarily an avoidance of the patent, and even if thèse 
expédients which characterize the defendant's structure impair or im- 
prove the opération, so long as the structure contaihs ail the éléments 
called for by the claims, functioning together in the same manner as 
in the patented structure, the claims are inf ringed. This principle has 
been authoritatiVely stated as follows: 

"The fact, if It be a. fact, that the infringing machine is superior, more 
iiseful, and more acceptable to the public than that of the appcllant, does not 
ïivoid infringement, so lonjr as the epsential features* of the appellanfs patent- 
ed machine are used, unless its superiority is due to a différence in fonction 
or mode of opération or some essential change in character." Smith Cannery 
Machines Co. v. Seattle-Astoria Iron Works (O. O. A. 9) 261 Fed. 85, citinR 
Morlev Machine Co. v. I.ancaster, 129 U. S. 263, 9 Sup. Ct. 299. 82 h. Bel. 715 : 
Hovt V. Horne, 145 TJ. S. 302. 12 Sup. Ct. 922, 3C> U Ed. 713 ; T/ourie Implement 
Cio.* V. Lenhart, 130 Fed. 122, C4 C. C. A. 450 : Diamond Match Co. v. Rluby 
Match Co. (C. O.) 12T Fed. 341 ; Whitely v. Fadner (C. C.) 73 Fed. 486. 

Beside the diflference in the outlet valve between the two chambers, 
and the différence in the air inlet passages involved in arranging for 
the little check valve referred to, there are noticeable détail différences 
in the valve operating connections in the vacuum chamber. But thèse 
détail différences do not change the mode or principle of opération, nor 
the resuit in opération, and, assaid in Hobbs v. Beach, 180 U, S. 383, 
401, 21 Sup. Ct. 409, 416 (45 L. Ed. 586) : 

"As the two machines are alike in their functions, combination, and élé- 
ments, it is unnecessaiT to go f urther and inqulre whcther they are alike or 
unlike in their détails." 

I hâve also in mind that the défendant manufactures the infringing 
device under patents granted as for improvements, consisting in the 
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features upon which the défendant hère relies for distinguishing the 
defendant's structure from the claims in suit. But it is well settled that 
the mère fact that a patent embodies a patentable improvement upon the 
device of a prior patent has no tendency to négative infringement of 
such prior patent by the structure of the later patent. Munising Paper 
Co. V. American Sulphite Pulp Co. (C. C. A. 6) 228 Fed. 700, 143 C. 
C. A. 222 ; Murrav v. Détroit Wire Spring Co. (C. C. A. 6) 206 Fed. 
465, 124 C. C. A. 371. In International Time R. Co. v. Bundy R. Co., 
1.S9 Fed. 464, 86 C. C. A. 494, the Circuit Court of Appeals of the Sec- 
ond Circuit said, to the same intent : 

"Ail thpse modifications and additions may be Improvements. meritoriou.s 
enoiijrli to secure a patent for them, but they will not négative infringement if 
a défendant uses the broad invention which a prior patentée has described and 
covered bv his claims" — citing Electric Smelting Co. v. nttsburgh Réduction 
Co., 125 Fed. 033, 60 C. C. A. G?S. 

In Cannery Machines Co. v. Seattle-Astoria Iron Works, above 
cited, it was held. upon the authority of Imhaeuser v. Buerk, 101 U. S. 
647, 25 L. Ed. 945, "that: 

"Where a combination patent marljs a distinct advance In the art to which 
it relates, as does the appellant's invention hère, the term 'mechanical équiva- 
lent' should hâve a reasonably broad and gênerons interprétation." 

This principle may properly be invoked is this case, in view of the 
fînding by the Circuit Court of Appeals of this Circuit in Jay et al. v. 
Sparks-Withington Co., supra, in the following language: 

".Tay's double tank System was an entire novelty to the automobile manufae- 
turing world, commercially si>eaking. Nothing substantlally resembling it had 
ever laeen ofCered to that marl^et. * * * The Jay tank met with very 
great. and we may reasonably say extraordinary, trade acceptance and suc- 
cess." 

In so far as the departures of the defendant's device from the patent 
in suit can be considered otherwise than as additions, which do not 
defeat or change the f unctions of the original combinations, they may be 
regarded as "mechanical équivalents" for corresponding features of 
the patented structure, and as fairly within the range of équivalents to 
which the patentée is entitled in accordance with the principle above 
stated, and the finding of the Circuit Court of Appeals in Jay et al. v. 
Sparks-Withington Co., supra. 

Decree may be drawn, finding claims 9 and 14 valid and infringed, 
and granting injunction and référence to master for accounting. 
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THE NISSEQOGUE. 

(District Court, B. D. North Carolina. Mareh 24, 1922.) 
Nos. 1G9-179. 

1. Salvage <s=j27— Salvage awara made for services to leaking schooner off Cape 

Fear bar. 

A salvage award of $2,000 made for the services ot three tugs reri- 
dered to the schooner Nisseqogue, wliich was auchored ofC Cape Fear 
river bar, in a leaking and dangerous condition. One of the tugs went 
out to the bar in the usual course of business to get a tow, and brouglit 
the schooner in and beaclied her at Soutliport ; this service requiring 2^/^ 
hours, with no partieular danger to the tug. There the three tugs par- 
tially pumped the schooner out, and then towed her to Wilmington, where 
the pumping was continued, in ail 39 hours. The schooner and cargo 
were appraised at about $71,000, and sold by the court for about $22,000. 

2. Seamen i@=327— Election to accept discharge terminâtes riglit to lien for wages. 

• A schooner became disabled on a voyage, and while in a port await- 
Ing repairs was libeled for salvage and other claims, and seized by the 
naarshal. The ovi^ners notified the master that the voyage, and in effect that 
the vessel, would be abandoned, which notice was read to the crew. The 
master having no funds, the crew filed a libel for wages, alleging their 
discharge, but remained on board until the vessel was sold, performing 
such duties as wéré required. Seld, that their filing of the libel was an 
élection to accept the action of the owners as terminating the voyage, and 
that, as against other lien clalmants, they were entitled to a lien for 
wages only to that time. 

3. IVIaritime liens <g=>37— Furnisher of supplies to crew of vessel under nominal 

arrest oniy held entitled to lien. 

Where, in a suit in rem against a schooner then undergoing repairs at 
a way port in the course of a voyage, the marshal took only nominal 
possession, leaving the master and crew in charge, In the expectation that 
the owner would furnish bond and continue the voyage, until notitied to 
the contrary, libelant, who furnished supplies for the crew in the mean- 
time on orders of the master and without linowledge of the attachment, 
held entitled to a lien therefor with the same ranli as to priority as that 
for wages of the crew. 

4. Maritime liens <s==>37— Repairer held entitled to lien as against other lien 

clalmants. 

At the time a vessel was seized under a libel she was undergoing repairs 
at a way port In the course of a voyage, made necessary by dam'age 
caused primarily by leakage through a split sea suction pipe. The re- 
pairs were contracted for by the master with approval of the owner, and 
were continued and completed after the seizure, which was only nominal, 
without objection by the marshal or libelant ; the crew remaining on 
board and the intention being to résume the voyage when they were 
completed. Other libels were flled, however, and the vessel was sold. 
Meld, that the repairer was entitled to a lien, and that, in the absence 
of any évidence to the contrary, It would be presumed that the repairs, 
which were necessary, enhanced the value of the vessel to the extent of 
their reasonable cost. 

5. Maritime liens ^=s\4 — Libelant held entitled to lien for advances. 

Libelant, who on request of the master and on the crédit of the 
vessel made advances to pay the necessary expenses to enable a vessel, 
which had seeured a cargo in a foreign port, to clear and proceed on 
his voyage, lield entitled to a lien therefor, and acceptance of a draft 
drawn by the master on the owners for the amount, which was dis- 
honored, held not a payment, in the absence of évidence that it ac- 
cepted as such. 

^ssFor otber cases see same toplc & KEY-NUMBER in ail Key-Numbered DigeaU & Indexes 
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6. Maritime liens ^a'S?— Marsliallng of liens; voyages of tràtnp vessel.' 

Where a vessel, after leaving her home port with a cargo, before re- 
turning, carried other cargoes between différent ports, as betwéèii claim- 
ants who made àdvances to her in différent ports, for tlie carriage of 
difl'erent cargoes, hër voyage must be held a continuiûg oue, until her 
return to lier home port, ànd their liens stand on an equality. 

In Admiralty. Suit by Phillip Shore and others against the schoon- 
er Nisseqogue. Decree deterniining liens and their priority. 

Robert Ruark, of Wilmington, N. C, for Phillip Shore. 

Robert W. Davis, of Southport, N. C, for R. R. Stone. 

E. K. Bryan, of Wilmington, N. C, for Wilmington Iron Works. 

John D. Bellamy & Son, of Wilmington, N. C, for seamen. 

Rountree & Carr, of Wilmington, N. C, for Furness Shipping Go. 
and Diamond Steamboat Wrecking Co. 

George L. Peschau, of Wilmington, N. C, for C. E. Collins. 

Thomas W. Davis, of Wilmington, N. C, and John T. Tucker, of 
Baltimore, Md., for Davison Chemical Co. 

John D. Bellamy & Son, of Wilmington, N. C, for Bar Pilot Ass'n. 

CONNOR, District Judge. The Nisseqogue is an Amerîcon four- 
masted schooner of 194 feet length, 39 feet beam, 14 feet depth, carry- 
ing a crew of 14 men, built in Brunswick, Ga., in 1917, 971 tons gross, 
859 tons net, owned by Smith Navigation Corporation, with her home 
port at New York. At the time and tipon the voyages hereinafter set 
forth, her master was Sven G. Berglund. While she was at the port 
of Rotterdam, November 27, 1919, the Furness Shipping & Agency 
Company, of that city engaged in the business of shipping brokers, at 
the request of her master, between November 27, 1919, and January 2, 
1920, furnished and delivered supplies, services, and disbursements to 
the said schooner to the amount of 14,451.11 guilders, as nearly as 
can be ascertained, amounting to $5,420.29 in American money, as 
shown by the statement approved by the master and attached to the 
libel filed herein. 

The schooner sailed from Rotterdam, January 12, 1920, for Oporto, 
where she was to deliver a part of her cargo, and the balance at Cadiz. 
From Cadiz she sailed, light, to Norfolk, Va., reaching there the first 
part of June, 1920. She sailed from Norfolk, Va., to St. John, New 
Brunswick, light ; thence to Queenstown, where, under orders, she 
sailed to Runcorn, England, with a cargo which she discharged, and 
sailed, light, to Tampa, Fia., where she arrived on October 28, 1920, 
at which place she took a cargo of lumber for Cienfugos, Cuba. Upon 
her arrivai at Tampa, libelant Phillip Shore was employed to act as 
the agent of the schooner, and allèges that, at the request of the master, 
he advanced to the said master, upon the crédit of the schooner, for the 
purpose of furnishing him funds wherewith to pay the wages of the 
crew of said schooner, on October 29, 1920, the sum of $5,000. There- 
after, and while said schooner remained at Tampa, on November 23, 
1920, at the request of the said master and owner and from time to 
time during said period, said Phillip Shore allèges that he advanced 

<e:=>For otber cases see satoe topic & KEY-NUMBER in ail Key-Numbcried Digests & lUdexm 
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and furnished to the said schooner and her master and owners, for 
the purpose of enabling master and schooner to obtain necessary work, 
supplies, and funds wherewith to discharge valid obligations incurred 
by said schooner, the sum of $5,974.36, which sums were necessary on 
behalf of said schooner, as shown by statement which has been ap- 
proved by the master and furnished to the owners. 

While at Tampa, November 28, 1912, George F. Bowen and the 
other seamen, libelants herein, shipped, under shipping articles, form 
B, as prescribed by the Department of Commerce Bureau of Naviga- 
tion, Shipping Service, on the said schooner. The shipping articles 
signed by the seamen described the voyage as : 

"From the port of Tampa, ïlorida, to Clenfugos, Cuba, and such other ports 
and 'places. In any part of the world, as the master may direct, and bnck to a 
final port of discharge in the United States, for a term not exceeding six 
calendar months." 

After her arrivai and discharge of cargo at Cienfugos, the schooner, 
under the same master and crew, took on a cargo of 1,000 tons of 
pyrites ore, and on January 26, 1921, sailed for Baltimore. On Febru- 
ary 9, 1921, while on her course to Baltimore, and "about half way be- 
tween Cape Lookout and Cape Hatteras, in the Gulf Stream, with 
squally weather and strong winds and rough seas," it was discovered 
that she was leaking, having made 19 inches of water from noon on 
that day to 4 o'clock, in four hours' time. On account of the condition 
of the weather and of the schooner, the master, on the evening of Feb- 
ruary 10, 1921, brought her under her own sails off the Cape Fear bar, 
and anchored four miles from the bar; the master thinking that he 
was "up to the bar." When the fog lifted, he moved her, under her 
own sails, within a mile of the bar. At that time it was raining, and 
the wind was from the south, blowing strong. 

During the night the wind changed to the westward, "with a strong 
breezè, and the sea increased from the south, so that the vessel was 
rollirig in the trough of the sea." At 7 o'clock a. m., February llth, 
a pilot was received. Préparations were commenced to get under way 
for crossing the bar in to Southport, with 30-fathom shackle outside 
hawsepipe, the foresail was hoisted and other préparations made, when 
the porthole and "wild-cat" broke, and the chain to starboard anchor 
commehced running out. The port anchor was then let go and the sails 
taken in. The tugboat Blanche, standing near, took the schooner in 
tow about 10:30 a. m., and at 1 p. m. the schooner was grounded in 
Southport harbor. The Blanche and Alexander Stewart worked to 
siphon water out of her hold, and by 7:45 a. m., February 12th, had 
lowered the water from 72 inches to 54 inches, when she started to Wil- 
mington, with master, crew, and pilot aboard, in tow of the tug Alex- 
ander Stewart, and docked at noon of same day at the Wilmington Iron 
Works for repairs. The two tugs remained by her, pumping water, 
until noon, February 13, 1921. 

On reaching Southport the master, without delay, communicated to 
the owners of the schooner "her apparent condition and asking in- 
structions." Hé was advised by the owners "to use his judgment" ; 
that a représentative of the company, owners, would come to Wilming- 
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ton. The master instructed the seamen to remain with the vessel, 
which they did. On February 13, W. G. Renaut, port captain of the 
Smith Navigation Company, owners of the schooner, arrived at Wil- 
mington, and immediately, in the interest of the owners, took charge of 
ail repair work to be done on the schooner. On February 14th Renaut 
called for a survey, in order to détermine her condition, which was 
made by H. E. Qneenstedt, surveyor of the American Bureau of Ship- 
ping. The survey showed that the — 

"three-inch pipe of sea suction, in board of sea valve, was split for about 3 
feet and opened up 2 inches. Riding chock for starboard anchor chaln car- 
ried away and bi'oken. Jib boom cTacked for about 4 feet from bowsprit cap. 
Both anchors, and 180 fathoms of chaln, lost ofC Southport bar, and 180 
fathoms of 5-inch mooring Unes and 90 fathoms of 6-inch moorlng Unes dam- 
aged by water and badly chafed from having been washed about; the same 
having been stowed in hold." 

The survey recommended that certain repairs be made to the schoon- 
er, in conséquence of which the master contracted for making such 
repairs with the Wilmington Iron Works. It was the intent and pur- 
pose of the master, upon the completion of the repairs, to proceed on 
his voyage to Baltimore. The officers and crew were kept on board and 
assigned to their duties. From February 11, 1921, to the day on which 
the schooner was towed to Wilmington, February 14, 1921, she was 
treated by her master and owners as a vessel, temporarily unseaworthy, 
needing and awaiting the completion of repairs to complète a voyage, 
with a crew held intact until such repairs were made. The Wilming- 
ton Iron Works began repairing the schooner on the 12th day of Feb- 
ruary, 1921, and while so engaged libelant Phillip Sliore, on February 
21st, filed the libel herein, and the marshal, on the same day, served the 
libel and monition by taking said schooner into his cûstody. No care- 
taker was put on her. 

On March 3d, libelant R. R. Stone, owner of the tugs Blanche and 
Alexander Stewârt, filed the libel herein, claiming $5,000 for salvage, 
The monition and attachment was levied the same day. Other libels 
were filed as of the dates appearing in the record. The master had no 
instructions from the owners until March 14, 1921, when he received, 
and immediately read to the officers and crew, the following letter: 

"Wilmington. N. C, March 14, 1921. 
"To the Master, Officers and Crew, Americnn Schooner Niss"qogue, Wil- 
mington, N. C. — Gentlemen : You are hereby notified to file your claim against 
the schooner Nisseqogue, for the rcason that, on accoiint of libels involved, the 
Smltli Navigation Corporation, owners of the vessel, hâve decided to leave the 
vessel hère nnd let matters take their course. 

"Tours truly, W. G. Renaut, Port Captain, 

"Smith Navigation Corporation, 17 Battery Place, New York, N. X." 

The owners, after this letter, hâve taken no further action in respect 
to the vessel or her cargo. At this time, and at no time thereafter, did 
the master hâve any funds with which to pay the crew the wages due 
them. He received no further instructions from the owners. The 
marshal retained the custody of the schooner until May 21, 1921, 
when appraisers appointed by the court appraised the schooner at $62,- 
239; anchor and chains at $2,494; cargo at $6,000. On May 10, 1921, 
280 F.— 12 
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a decree was entered, ordering the marshal to sell the schooner, her 
tackle, apparel, furnittire, freight, cargo, and anchorand chains; that 
the cargo, anchor and chains be sold separately. Pursuant to said de- 
cree the marshal, after advertising same as directed by the decree, sold 
the schooner for $19,550, anchor and chains for $600. and the cargo 
for $1,275. On June 11, 1921, after notice to ail parties interested, 
no objection being made, an order \vas entered conlirming the sale. 

The order was made on May 4th. appointing a spécial master to hear 
évidence and report his findings of fact upon the claim of the seamen 
and such other libels as counsel should désire. Upon filing the re- 
port, the libels were Consolidated and heard upon the évidence taken 
by the spécial master, stipulations of counsel, and further oral évidence. 
By reason of the deficiency in the amount for which the schooner was 
sold, the several libelants litigate each claim, rendering it necessary to 
examine and pass upon the amounts, validity of the lien, and order of 
priority of each of the claims. The order, in respect to date of filing 
the libels, will be disregarded, and the libels disposed of in the order 
of their priority. The salvage claim will therefore be first considered. 

R. E. Stone— Salvage. 

[1] On February 9, 1920, it appears from the ship's log book that 
she was — 

''beating around Frying Pan Slioals, oiie mile distant: a lieavy fog set in at 
6.30 p. m., which lasteU until 10:40 a. ni. She was leaking; had pump going; 
at noon had 44 inches water, gain of 6 inches .since morning. February llth, 
foggy, cloudy weather, fresh breeze, Vf. S. W. on course for Cape Fear river 
bar ; at 3 p. m. came to anclior in Y fathoms water. supposedly off bar. At 
6:.S0 p. m. fog cleared, when found vessel was ancliored 4 miles from bar ; 
hove up anchor and run to bar, and ancbored with entrance buoy. At 2 a. 
m. paid the 60-fathom shackle. At 7 a. m. receiv(>d pilot ; commenced getting 
under way when 30-fathom shackle outside haw.sepipe, hoisted foresail, and, 
when short, hoisted staysail and .l'ib, and, while breaUing anchor, pawl wheel 
and wild-cat broke and chain commenced running out : let go the port anchor 
and took in the sails ; water in vessel gathering fast, heaving s'iy sea. Strong 
westerly wind ; were obliged to eut the starboard chain in order to slip both 
anohors to save vessel ; slipped about 10:30 a. m., and took tug Blanche and 
proceeded in Cape Fear river. Hoisted staysail, jib, and foresail to help tow 
boat against strong ebb tide. At noon off the fort. Weather clear ; wind 
west, blowing strong. At 1 p. m. vessel grounded off Southport, wlien tug and 
pilot left. At 1:30 p. m. vessel boarded by board of health. At 2 p. m. vessel 
apparently sunk, listing over to starboard, with the outside water reachlng up 
to the hateh coamings on starboard side." 

Capt. Newton, the pilot who went to the schooner, says : 

That he was on her about two hours before the Blanche came. Master said, 
"She is sinking;" told him to "go forward and slip his chain." Said he coiild 
not get to the chains — too much water; called for hack saw and sawed them 
in two, tug there at that time ; wind blowing strong southwest ; shifted 
to west; "big sen washing across, coming in over side and going over other; 
told captain of the Blanche that she was sinking, not to leave, "we may hâve 
tO'leave in the boat." Kiequested prompt action. As soon as thé chains were 
eut, captain of Blanclie got the foresail and .lib on her and got the hawser ; 
would hâve been hard to get the hawser on her. She was, roUing and jump- 
ing so, "it would be. dangerous if you got under the vessel." The vessel 
could not hâve been sailed into the harbor at that time wlthout the tug ; do 
nbt know when it would hâve gone ashorç; water, about seven fatJioms. She 
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would hâve gone on the brenkers vvithout thp tuR; tlière was no anchor ; 
she would not steer. The Ijottom would hâve been knoeked out, loaded with 
iron ore. It was between tliree and four liours before the Blanche ran her 
ashore with 5 or 6 feet water in her. "I went home;" took the Blancho about 
half an hour, a little over. to go froiu Soutliport to the vessel ; laid by her be- 
fore we got ready for her "(o take hold." ïlie Blanche is 94 tons net. Witness 
has been a pilot 30 years; had no niiKhap. "I did not solicit the Blanclie to 
corne to the vessel. She came unsolicited ; always does so wlien "secs any- 
thing ; looking for anytiiing that cornes alonjr." Xi.sseqogne was not flying 
any distress signal. Whon the Blanche came along, tlie master of vessel 
"wanted her and wanted her bad." Whin the tug came up, I told her cap- 
tain "to get tlie hawser as soon as lie could ;" was acting for the master of 
the vessel. 

Capt. St. George and Capt. Sellers, on the Blanche, vvhen she went to 
vessel, corroborated Capt. Newton: 

Says that he thinks the tug in grave danger. There was no other tug avail- 
able. After the Nisseqogue was beached, at about 1 o'cloek, the Blanche re- 
turned to Southport, and her captaln phoned Mr. Stone at Wilmington to send 
the Alexander Stewart to help pump her out. Went to the vessel and put the 
pumps to work ; got the water low enough to make it safe to tow her to 
Wilmington. Seven men on the Blanche, four on the Stewart, and two on 
the Isabelle. They stayed by her and towed her to Wilmington. Worked 
ail nighf, from Friday aftemoon until Sunday noon, pumping, 3!) hours. Used 
a four-inch pipe pumping a siphon. Stewart about 50 or 60 tons. The usual 
charge for towing from the bar to Wilmington, and back, is 50 cents a ton, 
"round tonnage." The Blanche built some 40 years ago. "The sea was not, 
at the time we went out, such as to deter us from golng out to get a regular 
tow. If the vessel had not been in distress, we would hâve gone after her 
just the same." 

This constitutes the substance of the évidence respecting the service 
rendered by the Blanche, the Alexander Stewart, and the Isabelle ; the 
two last named only assisting in pumping and towing the vessel to 
Wilmington. 

It is not necessary to cite authorities in support of the claim of Hbel- 
ant for a salvage service rendered by the Blanche from the time she 
went to the Nisseqogue on the morning of February 12th, until she was 
brought into the harbor and grounded at about 1 o'cloek ; the period 
during which she was in actual service being from 10:30 a. m. until 
1 p. m. The schooner was leaking, her pipes split, and she was in péril. 
The service rendered by the tug was voluntary, prompt, and success- 
ful. 

The sole question for détermination is as to the amount which should 
be awarded the Blanche in rendering the service from the time of 
reaching the vessel until she was grounded. She was towed up the 
river for a distance of approximately 30 miles. The value of the 
vessel and cargo, as disclosed by the sale, was very much less than was, 
at the time the service was rendered, supposed to be by ail parties. 
There is no suggestion that any in jury was sustained by the Blanche 
or her crew. This, however, does not eliminate from considération the 
danger to which they were subjected. This should be kept in view, 
taking into considération such damage as might naturally and reason- 
ably be deemed incident to the peculiar service, in view of the weather 
and other circumstances. The évidence shows that the officers and 
crew on the Blanche were skillful and experienced seamen, especially 



180 280 FEDERAL REPORTER 

on that coast and bar. Their work was well and successfully donc. 
The fact that, as shown by long and often disastrous expérience, the 
place at which the vessel was found is one of péril to navigation along 
our coast, must also be considered. It is to be noted that the Blanche 
was engaged in the business of towing vessels to and from Wilmington 
and across the bar. She was, as said by her captain, ready "to go to 
anything" ; that is, any vessel requiring her service as a tow or salvage. 
He further says that he would hâve — 

"gone out to her under existing conditions for a tovvage service. If the vessel 
had not been in distress, we would bave gone after ber 'just the same.' " 

While this does not affect the merit of the service, it takes the tug 
out of the class of cases in which merchant or passenger ships either 
go out of their regular course or risk their ship with freight or pas- 
sengers in a voluntary service to a vessel in distress. While the gêner- 
ai principles by which courtes are guided in making awards for salvage 
service are well settled, the amount awarded in each case of necessity 
diflfers, because of the varying and variant conditions existing in instant 
cases. 

To some extent the facts in The Penobscot (C. C. A. 4th Cir.) 106 
Fed. 419, 45 C. C. A. 372, are analogous to those found in this évidence. 
The schooner was grounded on the shoals very nearly at the same place 
at which the Nisseqogue was found by the Blanche. The Wilmington, 
a freight and passenger boat, was at Ft. Caswell, within two miles of 
Southport. Observing the condition of the Penobscot, she went to 
her assistance at 8 o'clock a. m., passing through the breakers; the 
waves going over her sides and into her engine room. She puUed the 
Penobscot ofif the shoals and towed her into port, being engaged in 
the service about an hour. She was valued, with her cargo, at $8,000. 
The District Judge awarded for salvage service $2,000. Upon appeal, 
Judge Goflf said : 

"We are of opinion that the services rendered by the Wilmington were 
meritorious, and that a fair and .lust compensation sliould be allowed for the 
same. The Wilmington promptiy responded to the signal of distress, and 
VFillingly rendered the necessary assistance to the disabled schooner, and her 
conduct, under the circumstances, was most commendable. The steamboat was 
quickly moved to the sand shoals near the mouth of the Cape Fear river, 
where the schooner was aground, and during the time she was engaged in the 
salving work she was properly and skillfully handled. But we do not flnd 
that there was any great risk to the property used by the salvors, nor to the 
lives of those engaged in the work. The schooner was, doubtless. In great 
danger at the time the Wilmington reached her. and the cargo would prob- 
ably bave been lost, or greatly damaged, but for the timely assistance rendered 
by the latter." 

The Circuit Court reduced the award to $1,000. 

In The Launberga (D. C.) 154 Fed. 959, Judge Purnell discussed 
conditions somewhat analogous to those found hère. The vessel 
was grounded on Frying Pan Shoals, apparently flying a flag of distress. 
The steamer Wharton, of the value of $40,000, with a crew of 24 men, 
engaged in fishing, went to her relief. Référence to the facts, as stat- 
ed by the District Judge, will disclose conditions upon which the award 
was made. The salvage service extended over a period of 12 hours. 
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The vessel was in péril. She was brought into the harbor and anchor- 
ed near Southport. She was pumped out by the Wharton, from Sep- 
tember 22d to October 3d. The Wharton furnished coal and water for 
the boiler and a man to run the engine. The judge, after a very care- 
f ul statement of the conditions, said : 

"The services rendered the I.aunberga by the Wharton and crew were 
salrase services, hut of a low grade, involving some risk to the steamer of 
the lihelant, hut little more than she had taken before in the pursuit of her 
business of fishing, no particular péril of life or limb, no umisual expense, and 
i!o gallantry, courage, or heroism ; and the lives of the offlcers and crew of 
the Launberga were in no immédiate danger or péril. The time employed in 
said salvage service was about 12 hours." 

The value of the Launberga and her cargo was $14,100. The judge 
awarded $2,000. 

In view of the entire évidence, conditions under which the service 
was rendered, its character, resuit, value of the Nisseqogue and her 
cargo, and of the Blanche, I am of the opinion that an award of $2,000 
for the salvage, pumping, and towage by ail of the boats belonging to 
R. R. Stone, libelant, is fair and just, being the first lien on the pro- 
ceeds of the Nisseqogue and her cargo, to be apportioned as hereinafter 
directed. 

George F. Bowen and Others — Seamen. 

[2] The only question presented in respect to the compensation due 
the seamen relates to the time at which, under terms of the shipping ar- 
ticles signed by them at Tampa and the law, their term of service, for 
which they hâve a maritime lien, came to an end. In addition to the 
facts found by the spécial master, hereinbefore stated, he finds that, 
prior to March 14, 1922, the master had no instructions from the own- 
ers in respect to the fviture movement of the schooner on her voyage to 
Baltimore, and he had no funds with which to pay them, and that aftér 
the libels of Phillip Shore and R. R. Stone, and the seizure of the 
schooner by the marshal, he was apprehensive that, if he gave the crew 
a discharge, they might in the absence of funds with which to pay them, 
be entitled to double pay. R. S. § 4529 (9 Fed. Stat. Anno. [2d Ed.] 
p. 156 [Comp. St. § 8320]). 

The master further finds, and in this I concur, at the time the master 
received and gave notice to the crew of the instruction from the own- 
ers, March 14, 1921, he was without funds to pay his officers and crew, 
either the amounts then due for wages or a sum equal to one-third of 
the balance then due them, and that it does not appear that he could, 
either then or since, hâve raised sufficient funds for such purpose ; that 
his failure to pay them was neither willful nor without sufficient cause 
or excuse : that the ofhcers and crew had notice on March 14th that 
the master claimed to hâve no funds with which to pay them at the 
time; that, with such notice and information before them, the of- 
ficers and crew of the schooner, on March 16, 1921, elected to con- 
sider their engagement at an end by libeling for their wages, but there- 
after remained on board. 

The record discloses that on March 16, 1921, G. F. Boweii and oth- 
ers, seamen, made an affidavit before A. S. Williams, United States 
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commissioner, at Wilrnington, N. C, to obtain summons for seamen's 
wag-es, as provided by R. S. § 4546 (Comp. St. § 8335). Pursuant 
to the provisions of section 4547 (Comp. St. § 8336) the commissioner 
issued summons to S. G. Berglund, master of the schooner, returnabie 
before himself on the same day, and said summons was served on the 
said master by the marshal. The amounts claimed by each of the sea- 
men exceeded the sum of $100. In said affidavit the seamen described 
themselves as: 

"Late inariners on board the Nisseqogue, setting out the amounts due them 
as wages, * • • which the master refused to pay." 

On March 26, 1921, the seamen filed a libel before the United States 
commissioner against the schooner, containing a schedule of wages 
due each , of them, aggregating $2,962.80. In the libel, after setting 
forth their ehiployment and rate of wages, they allège : 

"That during'the whole time that they were in the service of the said S. 
G. Berglund, to wit, from the time when they weut on board thereof to the 
time of leaving the same, they well and truly performed their duty as 
mariners on board said vessel, aceording to the best of their abllity, and were 
©bedient to the lawful commands of the said master and the other offlcers of 
said vessel. Tour libelants further show that, at the time they were dis- 
charged from the said vessel, the wages earned by them as aforesaid were 
not paid to them, or any part thereof, except what was duly credited in tho 
schedule annexed." 

The libel was duly certified by the commissioner to the clerk of the 
District Court at Wilmington on March 26, 1921, and oii: same day 
monition issued and served by the marshal, by leaving a copy with 
the master "and retaining said vessel in custody." 

On April 2, 1921, the same seamen filed in the office of the clerk an 
additional libel against the schooner, in which they set forth the fore- 
going proceedings and further allège : 

"Third — That thèse libelants allège that the said vessel is liable to them for 
wages from March 6, 1921, to the actual discharge of thèse libelants, at the 
same rate of wages set forth in said libels ; that In the said libels there was 
an allégation that thèse libelants were discharged, and thèse libelants aver 
that they thought they were discharged, but that some days after the libel 
had been filed the master of the said vessel insisted that they were not 
discharged, and stated that if they left the vessel they would be arrested for 
désertion, and in terror of such an arrest they remained aboard the said 
vessel, and the said vessel is now liable to them for their transportation to 
Baltimore, the port of discharge, set forth in their shipping articles." 

No action was taken, other than filing this additional libel. Sub- 
séquent to the filing of fhe original libel by the seamen, March 16, 
1921, several other libels were filed, based upon claims for repairs, ad- 
vancements to the schooner, salvage of anchor and chain, supplies, and 
pilotage. The spécial master finds that : 

"Subséquent to March 16th said offlcers and crew hâve been fed aboard, 
while the vessel was at her dock in Wilmington, N. C., performed dutles 
aboard, pumping the vessel out, looking after Unes, and other similar duties, 
remaining so abçard continupusly till the day of the sale of the vessel on May 
23, 1921, and are now claiming and hâve filed a second libel covering th© 
period from March 16th." 



', TUE XIRSEQOGUB • 183 

(280 F.) 

The spécial master concludes that: 

"The libeling seamen are entitlecl to wages (so far as to participation In 
funds from sale of vessel) to eltlier Mardi 14, 1921, the day notice was re- 
ceived that the owners would leave the vessel in Wllmington and let matters 
take their course, or Mareh 10, 1921, the day the seamen libeled, and in view 
of ail the circumstances" 

— he recommends that they be allowed wages to and including March 
16, 1921. To this conclusion the seamen libelants excepted. The 
question for discussion therefore is : To what date are the seamen 
entitled to a maritime lien on the schooner for wages. It will be well 
to dispose of several contentions made by the seamen and other libel- 
ants in regard to which there is no substantial difficulty. 

It is suggésted that the rights of the seamen, in respect to the date 
of their discharge, are governed by the provisions of section 4526, R. 
S. (Fed. Stat. Anno. p. 152 [Comp. St. § 8317]) ; that if the term 
of service terminâtes before the period contemplated in the agreement, 
by reason of the loss or wreck of the vessel, such seamen shall be en- 
titled to wages for the time of service prior to such termination, but 
not for any further period. Provision is made for them as destitute 
seamen. It is manifest that the Nisseqogue was neither "a loss nor 
wreck" at the time she was brought into the port of Wilmington. 

It is, on the contrary, contended by counsel for the seamen that 
by the terms of the shipping articles the term of employment was for 
six months from their date. The language of the articles excludes this 
construction. The term of service beginning November 18, 1920, was 
primarily for a voyage from Tampa to Cienfugos, and such other 
ports and places in any part of the world as the master may direct. 
This was met by taking the cargo of pyrites for Baltimore, Md., which 
entitled Ihe seamen to wages to that port, "and back to a port of final 
discharge in the United States, the entire term for which they were 
within the foregoing limitation to service and the master to employ for 
a term of time not exceeding six calendar months." It would seem 
clear that the term of service, after entering upon the voyage from 
Cienfugos, could be terminated by either party upon reaching Balti- 
more, with the right on the part of the seamen to be carried to a port 
of final discharge in the United States. It is not necessary to discuss 
the question as to the right of the seamen under this clause. 

Assuming, therefore, that the master was not entitled, under the 
terms of the contract, to discharge the seamen at Wilmington, the 
question arises : Were they discharged, and, if so, on what day? 
The owners elected on March 14, 1921, for the reasons stated in the 
letter to the master, to abandon the conipletion of the voyage and "to 
leave the vessel at Wilmington, where she was then 'docked,' under- 
going repairs, and let the matters take their course." 

The question presented by this condition of the vessel and action of 
the owners is not, for the purpose of this discussion, whether the 
seamen were "discharged," in the sensé of having their contractual 
relation to the owners severed, and their right to sue them in personam 
for wages or damages for breach of contract, but whether their right 
to a maritime lien on the schooner, as against other libelants, terminated 
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when acting upon the notice given them by the owners. They filed 
their affidavits Mardi 16th bef ore the United States commissioner, fol- 
io wed by the libel March 26, 1921, pur suant to sections 4546 and 4547, 
R. S. In thèse affidavits, and schedules filed therewith, they describe 
themselves as "late mariners on the Nisseqogue" and allège the amount 
of wages due them "at the time they were discharged." 

The libel and monition, based upon said affidavits, were served on 
the master and the marshal "returned" that he "had retained the cus- 
tody of the vessel" ; it being then in his custody, upon other libels 
filed and served prior to said date. It was open to the seamen to elect 
to accept the statement of the owners that the voyage, for the reasons 
stated and well known to them, had been abandoned. The master 
had no funds with which to pay the wages due the seamen. 

The vessel had, at that time, been libeled for claims amounting to 
$15,000. , The owners were unable to file a bond for her r'elease, and, 
as shown by subséquent events, wisely declined to do so. It would 
seem that the course open to the seamen was that provided by R. S. § 
4529 (Fédéral Statutes Anno. [2d Ed.] p. 156). If the right to termi- 
nate the employment and discharge the seamen was fixed by the terms 
of the shipping articles, by the conclusion of the voyage at Baltimore, 
they may, provided the master refuses or neglects to make payment 
in the manner provided without sufficient cause, demand a sum equal 
to two days' pay each and every day during which payment is delayed 
beyond the period of such wrongful discharge. This, however, they 
did not do, but elected to treat the action taken by the owners as a 
discharge, and libeled for the wages due. 

It is insisted by other libelants that the seizure by the marshal upon 
the first Hbel terminated the voyage and the seaçnen's rights to a lien 
for wages. This view was taken by Judge Dodge in The Philomena 
(D. C.) 200 Fed. 873 and The Bethulia (D. C.) 200 Fed. 876. In 
The Esteban de Antunano (C. C.) 31 Fed. 920, 924, Pardee, Judge, 
said: 

"When * • • the steamship • • • went Into the custody of the 
law, and her contemplated voyage was broken up and abandoned, and thereby 
the authority of her owners and of thelr agents, the master and ship's hus- 
l)and, to thereafter affeet the ship by any conduct or contract to resuit In a 
lien on the ship, was ended. By the seizure ail persons were notlfled of the 
change of control and possession. While the ship was in the custody of the 
law, it is doubtful whether, on any account or for any service (except, perhaps, 
for salvage, or through a collision), any lien could arise on the ship; oer- 
tainly not without the express authority of the court having the property in 
possession." 

The tnarshal is responsible for the care of the ship, and any person 
entitled to be allowed any expense incurred in discharging such ex- 
pense is taxable as a part of the cost, and not by the assertion of a 
maritime lien enforced by a libel. The Augustine Kobbe (D. C.) 37 
Fed. 702. Whatever the rule usually applied may be, it seems clear 
that, if the seamen elect to recognize and accept the action of the own- 
er as the abandonment of the voyage, and notice to the seamen that 
the vessel had bèen libeled and would not be replevied — that matters 
should take their course, ail of which was true and well known to the 
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seamen — they are bound by such élection, and could not continue to 
remain on board and claim a lien for wages until they saw fit to aban- 
don the vessel. 

If this be the correct view, no act of the master, the vessel being 
in the custody of the marshal, could as against other libelants re-es- 
tablish or continue the relations of seamen, with the right to fix a lien 
upon the vessel. After the marshal had taken the schooner into his 
custody on the 21st day of February, 1921, he was alone rcsponsible 
for taking care of her. The master could not, by any contract or oth- 
erwise, confer upon the seamen a right to remain on the vessel and 
impose upon her a maritime lien for wages not earned at the date upon 
which she passed into the custody of the marshal. It would seem but 
just to the seamen, who, in good faith and without objection on the 
part of the marshal, until the owners determined to abandon the voy- 
age and the schooner, remained on the vessel discharging their duty, 
until notifîed by the owners they should receive their wages for a rea- 
sonable time. This time they fixed on March 16, 1921. 

I concur with the spécial master that they are entitled to a lien for 
wages up to, and including, that day. 

Collins Libel. 

[3] When the schooner was placed at the dock or wharf of the 
Wilmington Iron Works on February 12th, and the survey made on 
February 14th, the représentative of the owners contracted with the 
Iron Works to make the repairs as recommended. The crew remained 
on board, discharging such duties as directed by the master. The mar- 
shal, on February 21st, served the Phillips Shore libel for approximate- 
ly $10,000. It does not appear that hc took the schooner into his actual 
custody, by placing a caretaker on her, or posting notice of attachment 
upon her masts or other places, nor was any publication of the process 
made. The appraisal of the schooner, later on, placed her value at 
$62,239 and her cargo at $6,500. The schooner was in good order and 
condition, except for the injury to her pipes, involving, as developed, 
an expenditure of about $2,800 for repairs. It is quite évident that the 
libelants did not désire or direct, nor did the marshal do more than 
exécute the libel, leaving the vessel at the wharf in the city undergoing 
repairs, as doubtless ail concerned expected that her owners would 
arrange a bond and proceed on her voyage to Baltimore. On March 
3d, the owners of the tug filed a libel for salvage, claiming $5,000. No 
change was made in the condition until March 14th, when the notice 
was given that the owners would abandon the voyage. During the 
period intervening between February 12th and March 16th, no other 
libels were filed. The report of cost and expense returned by the 
marshal shows no claim for a caretaker. During this time, at the re 
quest of the master, Collins furnished provisions to the crew amount- 
ing to $401.07, an itemized statement of which is fiiled with his libel, 
approved by the master. Of this amount $97.88 was furnished prior 
to, and including, February 21, 1921. His libel was filed May 16, 1921, 
and served the same day. 
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Jn their briefs filed, none of the libelants make objection to this. 
claim, other than the Furness Shipping Company, whose libel was 
filed March 30th. While it is true, as contended and the authorities 
cited show, after the schooner is taken into custody by the marshal, no 
new contract can be made or Habihty incurred, fixing a Hen upon her, 
the facts discussed hère bring the case, so far as CoUins' claim is con- 
cerned, within the rule laid down bv ludge Brown in The Young 
America (D. C. S. D. N. Y.) 30 Fed. 789. There a libel was filed and 
process issued to the marshal, wlio made a formai arrest. The libel- 
ant's proctor, however, looking for a settlement of the case, and the 
owner not being able to give bail for the tug's release, the marshal 
was directed by the libelant not to tie her up, nor to put a keeper on 
board, and she was permitted to run about the harbor in her usual 
business as before. While this condition existed, coal was furnished 
her, for which libels were filed. Upon a sale, there was a deficiency. 
The question was whether the libelants furnishing coal, after the vessel 
was arrested, were entitled to a lien. The learned judge, after stating 
the gênerai rule, says : 

"So far as respeet.s the parties to tho eansp, the benefits of the rule may be 
waived, and the rule cannot properly be applied at ail wbere. by direction of 
the parties, the arrest of the vessel is formai only. and is not designed to be 
foUowed by any aetnal pos.session of the marshal." 

While stating strongly the objections to the course pursued, he says: 

"The rule excluding subséquent liens eaunot be exteiided to veSsel.s that are 
not aetually, as well as eon.struetively, in the marshaVs possession. Where 
a plaintiff, as in thl.s case, obtains only a nominal arrest of a vessel, and 
virtually directs that she be left to pursue her ordinary business, with its 
attendant liabilities to other persons, in contract or in tort, he must be held 
to hâve waived the beneflt of the custody of the court as a protection against 
other liens, and to be estopped from claiming, as against third persons, the 
exemptions that belong only to a vessel in actual custody. Otherwise, not only 
would third persons be mLi^led and deceived, but ready means would be offered 
of running vessel.s without * * * any further liens at ail. * * * For 
thèse reasons I must hold the claims of the materialmen to be liens on the 
tug." 

While the facts are not identical in the two cases, I think that those 
disclosed in this case bring the claim of CoUins within the reason of 
the exception to the rule and the equity clearly stated by Judge Brown. 
The évidence in this case, as disclosed by the gênerai course pursued, 
clearly shows that, until March 14th, the libelants who had filed libels 
expected the owners to bail the vessel and continue the voyage. As 
matters then stood, or appeared, it was a reasonable expectation. The 
vessel was of amply sufïicient value to pay the claims then known and 
filed. She was imdergoing repairs under the direction of the repré- 
sentative of her owners, The terminal of her voyage was Baltimore, 
and no suggestion had been made of her abandonment. The crew 
had not been discharged, and, so far as appears, no suggestion had been 
made that they Would be. The proper care of the schooner reqiiired 
their présence on board. There is no suggestion that the libelant who 
furnished food to the crew had any notice or information that the 
libels had been filed or that the marshal served them. If the crew 
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had not remained on board, and given proper care and protection to 
her, the marshal would hâve been compelled to provide other means 
for doing so. Thèse conditions ceased on March 16th, when the sea- 
men filed libels for their wages, and every one had notice of the libels 
Liîid the abandonment of the vessel by her owners. 

To reject the claim of the Ubelant who furnished food for the crew 
to that date would be inéquitable and unjust. The claim to the amount 
of $401.07 is allowed, as of the same priority as the seamen. 

Diamond Wrecking Steamboat Company— Salvage Anchor and Chain. 

The Nisseqogue, as testified by her master and the pilot, at the time 
she was taken by the Blanche, slipped her anchors and chains, to save 
the vessel. After the schooner was brought to Wilmington, Heide & 
Co., as her agents, and W. G. Renaut, port captain, for the owners, en- 
tered into a contract with James S. WiUiams, manager of the Diamond 
Wrecking Steamboat Company, by the terms of which the said 
Wrecking Company undertook to salve the anchors and chains, in con- 
sidération whereof it was to be paid $750 for each anchor and its 
chain delivered to the owners, and, if not recovered, it was to receive 
no compensation for its efiforts. The Wrecking Company "rigged out" 
the steam barge Beaver, of 250 tons, and its tugboat Resolute, for the 
purpose of recovering the anchors and chains, at great trouble and 
expense, and with a crew of firemen and eight men on the Beaver pro- 
ceeded to the place at which the anchors and chains were slipped with 
the Resolute; and after much efïort succeeded in raising one anchor 
and 75 fathoms of the chain. The other anchor was in the rocks at 
the bottom. It was impossible to recover it. 

The représentative of the Nisseqogue and the manager of the Wreck- 
age Company agreed upon the sum of $1,050 for salving the anchor and 
chain. The représentative of the schooner estimated the anchor and 
chain to be worth to her $3,500. The money was not paid to the Wreck- 
ing Company. The libel was filed and served April 11, 1921. The an- 
chor and chain were sold by the marshal for $600 and sale duly con- 
firmed. None of the libelants Htigate the claim of the Wrecking Com- 
pany. 

Decree awarding to the Diamond Wrecking Company the sum of $1,- 
050, and the payment to it of the proceeds of the sale, less its propor- 
tionate part of the cost and 1 per cent, marshal's commissions. 

Intervention of the Davison Chemical Company. 

The Davison Chemical Company, on August 17, 1921, filed a pé- 
tition averring that it was the sole owner of the cargo, 1,000 tons of 
pyrites, on the schooner, and prayed that it be permitted to intervene 
in the proceeding and assert its title and claim to the proceeds, subject 
to such claims as the court should find to be a lien thereon. The péti- 
tion was allowed, and the court finds that the cargo was the property 
of petitioner. It was sold for $1,275', which sum will be treated for this 
purpose as its true value. 

The sole question presented by the Chemical Company is the liabil- 
ity of the cargo for other liens than the salvage and its proportionate 
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part of the cost. The decree will direct the payment to tlie Davison 
Chemical Company of the proceeds of the cargo, less the marshal's 
commissions of 1 per cent, and its proportionate part of the costs. 

The Wilmington Iron Works — Repairs and Wharfage. 

[4] The master finds, and I concur therein, as hereinbefore set 
forth, that the schooner was, upon reaching Wilmington, February 
12th, carried to the wharf of the Iron Works for repairs; that, on the 
13th, W. C. Renaut, the port captain of the owners, took charge of "ail 
repair work to be done on her." On February 14th he requested a 
survey to be made in order to détermine her condition, w'hich was made 
by H. E. Queenstedt, surveyor of the American Bureau of Shipping. 
The survey showed certain injuries sustained by the schoOner and rec- 
ommended certain repairs to be made, ail of which are f ully described 
in his report. In conséquence of such survey and the recommendation 
of surveyor, the work on repairs was begun. It was the purpose and 
intention of the master of the schooner to proceed on his voyage to 
Baltimore when the repairs were completed. While the repair work 
was in progress, February 21, 1921, Phillip Shore filed a libel upon the 
schooner, which was executed on the same day. On March 3d R. R. 
Stone filed a libel, and on March 18th the Wilmington Iron Works 
filed a libel for repairs. 

The repairs made by the Iron Works began on February 12 and 
were finished March 7, 1921, when a statement was rendered to the 
master, and approved by him, amounting to $2,854.34, ail of which work 
was done and material furnished under the direction and supervision 
of the master and with the consent of the owners. The repairs were 
necessary to put the schooner in saf e condition and continue her voyage. 
The charges for work and material made by the Iron Works, approved 
by the master, are reasonable. They necessarily enhanced her value. 
It is impossible to ascertain or find what she would hâve brought at 
public auction, if left in the condition in which she was brought to Wil- 
mington. There was but small demand, at that time, for vessels, and 
although the sale was advertised in the New York Herald and other 
newspapers, and on the part of the libelants considérable effort was 
made to interest purchasers, there Were but few bidders. Efïorts were 
made, af ter the biddings were closed, to secure advanced bids, without 
success. No evidience was ofifered tending to show to what amount 
the repairs enhanced her value or increased the price for which she 
was sold, other than the amount charged and the approval of her mas- 
ter. The spécial njaster finds, and in this I concur, that — 

"Such errors, If any, the master may hâve made, were mère errors of judg- 
ment His fidelity to and faith in his owners were refreshing." 

It is insisted by other libelants that — 

"the repairs to ship constitute a maritime lien on her cnly for such work 
done and material furnished, prier to the seizure of the schooner, and to the 
extent that sald amount enhanced the value of the vessel, as measured by the 
price obtained at the sale, and that the burden is on the Iron Worlis to es- 
tablish, deflnitely, the amount furnished up to the time of tlie seizure, and 
also the extent to which thèse repairs enhanced the value of the vessel for 
the purpose of sale." 
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It is true, as contended, that the voyage was not continued and no 
freight earned. It is further insisted that it is impossible for the 
court — 

"to find the value of the repalrs up to the selzure ; that it is ineumbent upon 
the Iron Works to show, by some definlte testimony, to what extent the value 
of the vessel was enhanced, for the purpose of the sale ; and that there is no 
évidence tending to show thls." 

If this contention be sustained, it necessarily follows that the libel 
should be dismissed as to the claim for repairs. At the time the con- 
tract was made by the master, with the approval of the représentative 
of the owners, no Hbel had been filed, and the owners and master ex- 
pected and intended to continue and complète the voyage. The master 
and crew were retained, under their shipping articles, on the schooner, 
discharging their duties in accordance with the intention of the own- 
ers and themselves to continue such voyage. The officers and em- 
ployées of the Iron Works were informed, and rehed upon the state- 
ment of the master and other représentatives of the owners, that it 
was their intention and purpose to put such repairs on the schooner 
as would enable her to résume and complète her voyage. No objec- 
tion was made by the marshal nor any of the libelants to the continua- 
tion of the work on the repairs. 

It would seem too clear to require the citation of authority that, as 
against the vessel, the reasonable charges for the repairs made upon the 
schooner, in the light of the facts, in regard to which there is no con- 
troversy, constitutes a maritime lien. The Lula, 17 U. S. (10 Wall.) 
192, 201, 19 L. Ed. 906; The Dredge A, 217 Fed. 617; The J. E. 
Rumbell, 148 U. S. 1, 13 Sup. Ct._498, 37 L. Ed. 345; The Ulrica (D. 
C.) 224 Fed. 140. As the repairs were necessary and the charges 
reasonable, in the absence of any évidence to the contrary, it is a rea- 
sonable, if not a necessary, inference that they enhanced the value of 
the vessel, to the extent of their reasonable cost. It would be to require 
a burden impossible to carry if the party, under the conditions existing 
in this case, should be required to show by definite proof the exact 
amount to which, at some spécifie period while the work was being 
donc, it enhanced the selling value of the schooner. 

The charge for $92.13, which was not approved by the master, and 
was not a part of, or in performance of, the terms of the original con- 
tract, is not allowed as a maritime lien on the schooner. The Wilming- 
ton Iron Works makes a charge for wharfage for 77 days at $20 a 
day. No contest is made as to the claim as a lien. The amount charged 
is contested. The évidence as to the usual charge for wharfage in Wil- 
mington is contradictory. In the light of the évidence and the con- 
ditions under which the schooner was carried to, and remained at, the 
wharf, a charge of $7.50 a day is, I think, reasonable, amounting to 
$565.50. 

Phillip Shore — For Money and Supplies Advanced to the Master. 

[5] Libelant says, in his déposition, referring to the master: 

"He asked me to advance this money and act for the vessel, while she was 
In port, and take care of ail his port charges — advance money — to take care 



190 280 FEDERAL REPORTER 

oî ail hls port charges, ineluding ail the Items that I hâve heretofore men- 
tioiied in my testimony. He said he was wlthout funds, and that the crew 
hnd to be pald and had to be f ed, and that the port charges and eustoms 
mu] towage charges had to be provided for before the vessel cleared, and that 
lepairs had to be made and that the supplies must be furnished in order that 
ihe vi'ssel eould continue lier navigation and before she could proceed on lier 
voyage. I told hlm that I wonld make the advances, naturally assuming that 
I wonld lie paid, and believing that I had a lien and first olaim against the 
vessel for the moneys advanced to him and the supplies and repairs furnishe<l 
to tlie vessel and ail the items I hâve furnished. * * * i never accepted 
the drafts in payment for the advances, or any part of thera, made by me, 
iir under any agreenient that I would look alone to the owners for payment 
of the drafts, or for payment of the advances by me. I hâve made no agree- 
ment with the owners or master not disclosed In my testimony given to-day." 

He further says : 

"At the request of the master I drew a draft on November 3, 1920, on R. 
î.awrence Smith, 17 Battery Place, New York, for the omount, with exehange, 
«112.50, added." 

To this draft hc attachée! a bill for the amount marked paid. It was 
f orwarded to the First National Bank of New York for collection, and 
after several ineflfectual efiforts to collect returned unpaid. It has never 
been paid. The master says that he "expected the owners to pay the 
amount advanced to him by Phillip Shore." He telegraphed the own- 
ers to know if they would honor his draft and they answered that they 
would. "He [Shore] agreed to look to the owners for his payment." 

It is contended by counsel for the Furness Shipping & Agency Com- 
pany that, upon this évidence the court should find that the money was 
advanced upon the crédit of the owners and not of the schooner. I 
am unable to concur in this view. There is no évidence that Shore 
knew the owners, or their financial standing. The fact that at the re- 
quest of the master, and upon the assurance of the owners to him that 
they would honor his draft, does not lead to the conclusion that he ad- 
vanced $5,000 upon their personal crédit, when, as he says, he knew he 
would hâve a maritime lien which he thought was "the first claim" on 
the schooner. The conditions represented to him by the master, which 
were true, brings the advancement clearly witliin the reason upon which 
a maritime lien is given. When a vessel is in a foreign port, and now 
by the Act of June 10, 1912, in her home port, and— 

"repairs and supplies are reasonably fit and proper" and "the master, if he 
lias not funds and cannot obtain such on the Personal crédit of the owners, 
mny obtain the snme on the crédit of the ship, either with or without giving a 
bottomry bond, as necessity shall dictate. Kéasonable diligence, in either 
event, must be exercised by the merchant or lender to aseertain that the re- 
liairs and supplies were necessary and proper, as the master is not authorized 
to hypothecate the vessel, unies.'; such Avas the fact within the meaning of the 
maritime law." The Lulu, 77 U. S. (10 Wall.) 102, 200 (19 h. Ed. 006). 

The case is, in this respect, distinguished f rom The Avalon (D. C.) 
169 Fed. 700. If the person making the advancement, coming within 
the meaning of the law, acts in good faith and upon reasonable ground, 
furnish the money or supplies on the crédit of the vessel to its master, 
I do not think that he is bound to seè that it is applied to the discharge 
of, claims which constitute maritime liens. Of course, any suggestion 
of bad faith, collusion with the master, or absence of care to aseertain 
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the condition of tbe vessel and her inability to procèed in her voyage, 
or other condition, essential to the basis of the lien would be fatal to 
his claim. I find no suggestion of default on the part of Shore in 
either respect. The Emily Souder, 84 U. S. (17 Wall.) 666, 21 L. Ed. 
683; The John L. Lawrence (D. C.) 231 Fed. 507. 

In addition to the advance of the $5,000, while the vessel was at 
Tampa, preparing for her voyage and taking on her cargo, Shore ad- 
vanced for counsel fées, steVedore bills, pilotage, towage, machinist 
bills, ship chandler, coal bills, repairing sails and various other amounts 
described in an itemized statement approved by her master, aggre- 
gating $5,959.46. Original invoices and bills for each lien are approv- 
ed and attached to the statement. The master, on November 23, 1920, 
gave to Shore a draft on R. Lawrence Smith, of New York, the rep- 
résentative of the owners, which was sent to the First National Bank 
of New York for collection and was protested for nonpayment. No 
payment of this amount has been made. The draft was for $5,974.37, 
which included the exchange. The master testified, and there is no évi- 
dence to the contrary, that items in payment of which Shore made the 
advancements, were necessary for the care of the vessel and to enable 
her to continue her voyage. The schooner, while at Tampa, engaged a 
crew and took charge of lumber for Cienfugos, Cuba, by which she 
earned $15,000 freight. She sailed from Tampa, November 23, 1920. 

I do not find anything in the master's testimony contradictory of this 
statement. If the advancements were made upon the crédit of the 
vessel, the acceptance of the draft, which was dishonored, does not, 
as a matter of law, or in the absence of an intention to accept them in 
satisfaction and discharge of the lien, pay the debt or discharge the 
lien. The Emily Souder, supra. The question of its status with respect 
to other liens will be postponed for f urther considération. 

The Furness Shipping and Agency Company — Advancement of 
Money and Supplies. 

[6] No answer was filed by the owners of the schooner, the original 
or intervening libelants, to the libel of the Furness Shipping & Agency 
Company of Rotterdam. The master testifies that the amount of the 
claim, as set out in the itemized statement attached to the libel, is cor- 
rect. Thèse items are for advancements made to the master, on the 
crédit of the vessel, coming clearly within the définition of supplies 
and money to meet necessary expenses incurred while she was at Rot- 
terdam, amounting to 14,454.11 guilders, approximately $5,000 Ameri- 
can- money. -, 

The contention made by other libelants relates to the question of 
priority of the lien. This is based upon the suggestion that the claim 
is within the rules in admiralty "stale." The schooner reached Rot- 
terdam November 27, 1919, with a cargo bound for Oporto, where she 
délivered a portion of her cargo; the balance she delivered at Cadiz. 
From Cadiz she went to Norfolk, without cargo, reaching there the 
latter part of May, gping thence to St. Johns, New Brunswick, light ; 
theiice to Queenstown ; thence to Runcorn, with a cargo. The master 
says that he sailed from Liverpool to Tampa, reaching there October 
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28, 1920, light. It is strongly urged by Phillip Shore that the daim 
of the Furness Shipping & Agency Company should be postponed un- 
til his claim is paid ; that if the Furness Company had, with due dili- 
gence and promptness, enforced its lien, the schooner would hâve corne 
to Tampa f ree of liens ; that by its lâches the lien as against subséquent 
liens of equal merit was lost or postponed. It will be noted that the 
Furness Company made advancements extending over a period from 
November 27, 1919 to January 12, 1920. Its libel is filed March 30, 
1921. While more than one year elapsed and the schooner went to 
several ports, she did not return to her home port. She was at but one 
American port. 

The rule by which liens, of equal merit, are marshaled by the court 
is not uniform. Much dépends upon the conditions and circumstances 
existing in each case. Brown, District Judge, in the City of Tawas (D. 
C. E. D. Mich.) 3 Fed. 170, says: 

"The subject of marshalling liens in admlralty is • * * left in great 
obscurity by the authorities. Many of the rules deduced from the Engllsh 
cases seems inapplicable hère. • * * The American authorities * * • 
are by no means harmonious, and it is scarcely too much to say that each 
court is a law unto itself." 

In that case the court was dealing with liens acquired upon vessels 
navigating the great lakes. In The Arcturus (D. C.) 18 Fed. 743, Welk- 
er. District Judge, discusses the more or less conflicting décisions, 
reaching the conclusion that the correct view is expressed in Vande- 
water v. Mills, 19 How. 82, 15 h. Ed. 554, that the maritime lien im- 
ports a tacit hypothecation of the subject of it. It is a jus in re without 
the actual possession, or any right of possession and accompanies the 
property into the hands of a bona fide purchaser. The 40-day rule in 
regard to filing libels is confined to vessels "making short trips about 
the harbor of New York." In The Gratitude (D. C.) 42 Fed. 299, 
Judge Brown says : 

"By the gênerai rule, however, the priority of liens continues only till the 
next voyage. The liens connected with every new voyage start vcith a priority 
over ail former ones after the ship has sailed, if there has previously been 
opportunity to enforce them." 

The master says that his shipping articles provided for a voyage and 
return to Brunswick. In The Buckingham (D. C.) 129 Fed. 975, the 
vessel began her voyage at Seattle, touching at a number of ports, 
taking cargoes of différent charactef at several places and retumed 
to Seattle. Judge McPherson says: 

"On thèse facts I agrée with the position taken by the proctors for the 
Buckingham that the voyage began and ended at Seattle. The charterers' 
contention that the voyage did not begin until June lOth, when the ship 
left her last port • * » with' a complète cargo, flnds no support in the au- 
thorities." 

If, as contended by Phillip Shore, a voyage ended and a new one be- 
gan at each port, where the schooner discharged one and took another 
cargo, the voyage for the promotion of which he advanced the money 
and supplies at Tampa came to an end when she reached Cienfugos, 
discharged the cargo of lumber, and took the cargo of pyrites for Bal- 
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timoré, his position is no better than that of the Furness Company. 
This définition of the voyage would resuit in requiring the Furness 
Company to libel the schooner at Cadiz. 

I cannot think this the correct rule. While the term "voyage" is 
not of a very definite meaning, it would seem that to give practical 
value to the lien of a person who f urnishes supplies to a vessel in a f or- 
eign port, the rule should be as stated by Judge McPherson, supra. I 
do not think that either the Furness Company or Phillip Shore hâve 
lost their lien by failing to enforce it before the schooner had completed 
her voyage, as defined by her shipping articles. Nor do I think that 
Phillip Shore's rights are affected by his attempt to libel thé schooner 
while she was at Cienfugos. It would seem that the correct rule, un- 
der the circumstances, found in this case, is announced by Judge Brown 
in The J. W. Tucker (D. C.) 20 Fed. 129, that: 

"If the liens are of the same rank and for supplies, or materlals, or services 
In préparation for the same voyage, or if they arise upon différent bottomry 
bonds to différent holders for advances at the same tlme, * * * such 
daims are regarded as eontemporaneous and concurrent with each other, 
and they will be discharged pro rata." 

After discharging the liens which hâve priority, the balance remain- 
ing in the registry will be approximately $10,000, to be applied to the 
claims of Phillip Shore and the Furness Shipping & Agency Company, 
This amount will be applied to the discharge of thèse claims pro rata. 
This, I think, in view of the conceded facts, meets as near as may be, 
the equities of the case. The libels were, by order of the court, Con- 
solidated. The clerk will charge the cost accruing, prior to the ordei 
of consolidation, to each of the libelants. The cost accruing subse- 
quently will be paid from the proceeds of the schooner, each libelant 
paying his own witnesses. 

The clerk will make a statement showing amount due on each libel, 
ascertaining the value in American dollars of the claim of the Furness 
Shipping Company and the cost for whîch the Davison Chemical Com- 
pany and the Di.amond Wrecking Company are liable, to be deducted 
from the amount due them. 
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In re PONZI. 

(District Court, D. Massachusetts. March 17, 1922.) 

Nos. 1166, 1182, 1263, 1578, 1580, 1642. 

I. Bankruptcy (§=9298— Right to recover préférence held not barred by lâches. 

In a suit to recover a préférence brought by trustées in banlfruptcy on 
the last day of the year normally allowed for flling' claims, a plea of 
laclies, grounded upon the theory that the défendant, if defeated, has lost 
his right to prove his claim, cannot be sustained; section 57n of the 
Bankruptcy Act (Oomp. St. § 9641) having been construed to allow proof 
of such claims after liquidation by litigation, although subséquent to the 
year. 

@=sFor other cases see same toplc & KBY-NUMBER In ail Key-Numbefed Dlgeats & Indexai 
280 F.— 13 
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2. Bankruptcy <|!=3t64 — Infant cannot be required- tq repay préférence. 

An infant receiving back from a bankrùpt money paid to the bankrupt 
for investment cannot be required by ttie trustées in bankruptcy to repay 
It as a préférence. 

3. Bankruptcy <s=>l64 — Défendant held not required to repay as préférence money 

recovered by him far another. 

Where a ,part of the money recovered by défendant from a swindling 
scbeme was iijvestyd inl his name by another without his knowledge, and 
he had reÇaid to thé other the amount of such investment after he re- 
covered it, défendant cannot be required to repay that portion of his 
reeoverj? to the trustées in bankruptcy as a préférence. 

4. Bankruptcy :(@i=>279^Equitable suit for préférence involves same issues as if 

brought at law. . 

Suits In cquity by trustées in bankruptcy to recover unlawful préfér- 
ences, Tinder Bankruptcy Act, § 60b (Comp. St. § 9644); are not suits to 
set aside payments in fraud of creditors, or for the settlement of çon- 
flicting equities, but are teohnical préférence suits, and involve the sàme 
issues as if they had been brought at law in the state court, as.they might 
bave been. 

5. Bankruptcy (g=» 164— Préférence must be payment from bankrupt's property. 

, A payment, to amount to a préférence under Bankruptcy Act, § 60, must 
be a payment or transfer of the property of the bankrupt, and there can 
be no preferential transfer without a depletion of the bankrupt's estate. 

6. Bankruptcy i@=> 164— Repayment of money obtained by bankrupt's fraud Is not 

a préférence. 

Where money was fraudulently obtained by the bankrupt from défend- 
ants, and th,ey elected to rescind and to recover thelr payments, which the 
bankrupt perraltted them to do, the payments were not from the bank- 
rupt's property. and did not diminish the estate, and the défendants were 
not strictly creditors, although they had provable claims, if they elected to 
rely on thelr contract. 

7. Bankruptcy (S=>363— Rescission for fraud is inconsistent with claim In bank- 

ruptcy. 

'l'hough proof of a claim in bankruptcy does not bar an action for de- 
ceit which affirms the fraudulent contract, it is inconsistent with a re- 
scission of the contract for fraud, followed by an attempted recovery in 
specie of the property fraudulently obtained. 

8. Bankruptcy <@=9i64 — Repayment of money fraudulently obtained held not de- 

pletion of bankrupt's estate. 

Where défendants elected to reschid their eontraets with the bank- 
rupt for his fraud, and to recover money paid by them, the repaymeÈt to 
them did not deplete the bankrupt's estate, even if such payment was 
not made from a deposit containing the money paid in by the défendants, 
sinee by reeovering tfie amount of their pa.ymeuts from the bankrupt's 
gênerai fond they relèased an equal amount of the funds held by him as 
trustée ex maleflcio. 

9. Bankruptcy <s=:303(l)— Burden Is on trustoe to prove bankrupt's estate yiU.i 

diminished by alleged préférences. 

In an action by the trustées in bankruptcy to recover préférences, the 
burden is on them to prove that the payment to défendants diminished the 
bankrupt's estate^ which is essential to ostablish the préférence. 

10. Bankruptcy <@=9363— Money fraudulently obtained from those who flied claims 
is property of bankrupt. 

.Whete the bankrupt had fraudulently obtainiçfl money from numerous 
investors,, who, after the bankruptcy, elected to file claims therefor against 

the estate, thus treating themselves as créditons ab tnitio, the money so 

.;. recel ved must be regarded as the bankrupt's inbney; that is, as money 
loaied to him, and not as money held in trast by him. 
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11. Trusts <s=^358(2)— WlthdrawaI from mixed funds Is presumed to be of trus- 
tées' money. 

Wliere a deposit in a bank was made up in part o£ bankrupt's own funds 
and in part of funds lield in trust for him by défendant, his witlidrawaïs 
from the deposits must be presumed to hâve been flrst mOide from his own 
money, leaving tlie money held in trust in tlie deposit. 

12. Bankruptcy ©=9303 (3)— Evidence held to show alleged préférences were paid 
from trust funds. 

In suits to recover as préférences repayments of money fraudulently 
obtained from défendants and repaid to them on resdssion of their con- 
traets, évidence held to show tliat tlie repayments were made from the 
nioney of défendants deposited in the same account with that of the bank- 
rupt, and not from thè money of the bankrupt. 

13. Bankruptcy (S==>I66(4)— Facts held to show payées had reason to suspect in- 
solvency, 

Where défendants, when they elected to resclnd their eontracts for 
fraud, liad read or heard of a newspaper report stating that their payée 
was insolvent and that he liad been payiug earlier investors from tlie con- 
tributions of the later investors, they had more than reasonable cause to 
suspect insolveney when they received their payments. 

14. Bankruptcy <g:=}l66(4)— Payée must hâve reasonable cause to belleve pay- 
ments were made from bankrupt's estate. 

To establish a préférence, the payées must not only hâve had reason- 
able cause to believe that the bankrupt was insolvent, but also that the 
payment wouid effeet a préférence, which involved a belief that the 
payment was to be made from the funds of the bankrupt, and not from 
the contributions fraudulently obtained from them. 

15. Bankruptcy (g=3 159— Classification in préférence section does not apply to con- 
flicting cFaims of creditors and beneficiaries of trust. 

The classification of creditors in Pankruptcy Act, | CO, relating. to 
préférences, refers to creditors entitled to priority, as distinguished from 
gênerai unsecured creditors, but bas no application to the conflicting 
claims between the beneficiaries of a trust fund and creditors of tbe 
bankrupt. 

In Equity. Six separate suits by James A. Lowell and others, as 
trustées in bankruptcy of Charles Ponzi. against Benjamin Brown, 
againstH. W. Crockford, against Patrick W. Horan, against Frank W. 
Murphy, against Thomas Powers, and against H. P. Holbrook, to re- 
cover préférences paid to défendants. Bill dismissed in each case. 

See, also, 272 Fed. 536. 

James A. Lowell and William R. Sears, both of Boston, Mass., for 
trustées. 

John H. Devine, Louis Goldberg, William H. Powers, Jr., John P. 
Leahy, Philip Dexter, and Edward A. Counihan, Jr., ail of Boston, 
Mass., for défendants. 

ANDERSON, Circuit Judge. I. Thèse six préférence cases, 
brought by the trustées in bankruptcy of Charles Ponzi, were, by 
agreement, heard together. They are described by counsel as intended 
to test, in the Court of Appeals, questions' common to many hundred 
suits now pending and yet to be fîled. While they are brought on the 
equity side of the court, the défendants hâve not objectée that the 
plaititififs hâve a full, adéquate, and complète remedy at law. I as- 
sume that such objection, if valid, may be waived. Compare War- 
math V. O'Daniel, 159 Fed. 87, 86 C. C. A:277, and cases citéd in note 

©ssFor other cases see same toplc & KBY-NUMBER In ail Key-Numbered Digests & lodexea 
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found in 16 L. R. A. (N. S.) 414; First State Bank of Milliken v. 
Spencer, 219 Fed. 503, 135 C. C. A. 253, and cases cited; Black on 
Bankruptcy (3d Ed.) § 401. 

By thèse typical suits the plaintifif trustées seek to recover from the 
défendants, who paid money to Ponzi, and thereafter demanded and 
received back the same sums, without interest or profit, the amounts 
thus paid and received, as unlawful préférences. The amounts in- 
volved and the dates of payment and receipt may be tabulated as fol- 
lows : 

Name of Défendant, Amt. Involved. Date paid in. Date Received Back. 

Benjamin Brovvn |1,200 July 20 and 24, 1920 August 2, 1920 

H. W. Crockford 1.000 July 24, 1920 Angust 2, 1920 

Patrick W. Horan 1,600 Julv 24, 1920 Aùgust 4, 1920 

Frank W. Murphy . . , ; 600 July 22, 1920 August 4, 1920 

Thomas Powers 500 July 24, 1920 August 3, 1920 

H. P. Holbrook 1,000 July 22, 1920 August 4, 1920 

Ç5,90O 

Ail the transactions fall within a period of about two weeks^ be- 
tween July 20 and August 4, 1920. AU of the défendants received notes 
in the following typical form: 

"The Securities Exchange Company, for and in considération of the sum 
of exactly $1,000, receipt of which is hereby acknowledged, agrée to pay to 

the order of -^ — , iipon présentation of this voucher at ninety days from 

date, the sum of exactly $1,500 at the company's office, 27 Sehool street, room 
227, or at any bank. The Securities Exchange Company, 

"Per Charles Ponzi." 

The Securities Exchange Company was nothing but Ponzi. 

Thèse notes were ail given back to Ponzi, when the défendants re- 
scinded and received and cashed checks for like amounts, as herein- 
after set forth. Défendants plead in some legally sufficient form 
that they were ail victims of Ponzi's fraud ; that they elected to re- 
scind, and did rescind; also that they had no reasonable cause to be- 
lieve that the receipt of thèse moneys would effect préférences. 

IL In December, 1919, Ponzi began, in a small way, selling such 
50 per cent. 90-day notes, representing, in substance, that he had dis- 
covered that, through the use of international reply postal coupons, 
or the manipulation of foreign exchange, or both, he was able to make, 
within a very short time, 100 per cent, on ail money intrusted to him, 
and was generously sharing this astounding profit with investors who 
should furnish him the money to enable him to do the business on a 
large scale. If, at the outset, he had any capital at ail of his own, it 
apparently did not exceed $150. For présent purposes, it may be as- 
sumed that he started as a penniless swindler. His scheme was simply 
the old fraud of paying the earlier comers profits out of the contribu- 
tions of the later comers. In some fashion he caused it to be generally 
understood that, although his notes were written on 90 days' time, he 
would redeem them in 45 days. By the spring of 1920 this schéma 
had, apparently throùgh advertising by word of mouth of récipients 
of the 50 per cent, profit, spread like an infectious disease through the 
community. By July he was receiving contributions at the rate of about 
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$1,000,000 a week. The aggregate in the period from some time in 
December, 1919, until the bankruptcy pétition against him was filed on 
August 9, 1920, was between $9,000,000 and $10,000,000, received 
from perhaps 15,000 to 20,000 people. The scheme was, of course, a 
pure swindle. At no time did he deal substantially, probably not at ail, 
in international coupons, or in any other spéculation in foreign ex- 
change. On this record every note buyer or depositor was a victim 
of fraud. Counsel on both sides agrée in the view that, as to ail 
moneys so received, Ponzi was, when he received them, a trustée ex 
nialeficio, unless, of course, his investors stood on their rights under 
the notes, which, for présent purposes, I assume they might legally do. 

[1] In the Horan case, No. 1580, is a plea of lâches which may as 
well be disposed of before dealing with the vital points. 

Ponzi was adjudicated a bankrupt on October 25, 1920. The suit 
against Horan was begun on October 24, 1921, although actual service 
was not made until some days later. The plea of lâches goes upon the 
theory that if Horan should be defeated he would hâve lost his right 
to prove his claim, because of the expiration of the year on October 25, 
1921 — an inéquitable resuit. The plea rests upon what appears to be 
a mistaken theory of the construction put upon Bankruptcy Act, § 57n 
(Comp. St. § 9641). That section reads: 

"Clalms shall not be proved against a bankrupt estate subséquent to one 
year after the adjudication ; or if they are liquidated by litigation aud the 
final judgmeut thereiu is rendered within thirty days before or after the ex- 
piration of such time, then within sixty days- after the rendition of such 
judgment." 

The latter part of this provision, pertinently referred to by Judge 
Learned Hand as "the singularly blind language of the second sen- 
tence of section S7n" (see In re John A. Baker Notion Co. [D. C] 
180 Fed. 922, 924), has been construed so as to leave the door open to 
parties, situated like thèse défendants, to prove their claims at the ex- 
piration of litigation adverse to them. See In re Bergdoll Motor Co., 
233 Fed. 410, Î47 C. C. A. 346; Page v. Rogers, 211 U. S. 581, 29 Sup. 
Ct. 159, 53 L. Ed. 332; Keppel v. Tiffin Savings Bank, 197 U. S. 356. 
25 Sup. Ct. 443, 49 L. Ed. 790; Hutchinson v. Otis, 115 Fed. 937, 942, 
53 C. C. A. 419. Other décisions are collected in 1 Remington, Bank- 
ruptcy r2d Ed.) §§ 717, 727V.; Collier, Bankruptcy (lOth Ed.) § 746; 
Black, Bankruptcy, § 526. This plea of lâches cannot be sustained. 

III. While ail the cases are, on the main issues, similar, the Brown 
case, No. 1263, is, in two material aspects, di.stinguishable. The de- 
fendant is an infant, and défends by his guardian ad litem. It also 
appears that of the sum of $1,200 paid in by hmi on two days, July 
20 and 24, one-half, $600, was, without Brown's 'nowledge, put in his 
name by another infant. Gros?, a friend' of Brown. Gross made 
the investment in Brown's name, fearing that his family would hâve 
the good sensé to object if they learned of it. Brown collected the 
whole $1,200 under circumstances common to ail of the cases, and turn- 
ed over Gross' half, $600, to him. The plaintiflFs nevertheless contend 
that Brown is liable for the whole $1,200. 

[2] No case is cited in which an infant has been held liable in a bank- 
ruptcy préférence case. The plaintififs cite and rely upon Christopher 
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V. Norvell, 201 U. S. 216, 26 Sup. Ct. 502, 50 L. Ed. 732, 5 Ann. Cas. 
740. In that case it was held that a married woman, residing in Flor- 
ida, where common-law incapacities still obtained, could, under R. S. 
§ 5151, be held to pay an assessnient on shares in a national bank in- 
herited by her. I think the case not in point. I rule that Brown is, on 
the ground of infancy alone, entitled to a decree. MacGreal v. Taylor, 
167 U. S. 688, 17 Sup. Ct. 961, 42 L. Ed. 326; Tucker v. Moreland, 
10 Pet. 58, 9 L. Ed. 345. 

[3] Italso seems clear to me that, even if Brown is liable, he can- 
not be held for money which was invested by and paid back to Gross, 
the other infant. I so rule. 

[4] IV. Turning now to the main issues : It is important to keep 
clearly in mind that thèse are suits to recover unlawful préférences 
ànd nbthing else. On no other ground has this court jurisdiction. See 
section 60b of the Bankruptcy Act (Comp. St. § 9644). They are not 
suits to set aside payments in f raud of creditors, or for settling conflict- 
ing equities among defrauded cestuis que trustent. They are technical 
préférence suits. They might hâve been brought in a state court and 
tried before a jury. The issues hère are precisely the same as they 
would hâve been in the state court on the law side. In order to recover, 
the plaintiffs must fully prove their cases under section 60 of the Bank- 
ruptcy Act. The issues hère presented are quite other than those be- 
fore the court in the Bolognesi Case, 254 Fed. 770, 166 C. C. A. 216, or 
in the Matthews Case, 238 Fed. 785, 151 C. C. A. 635. See, also. In 
re Stewart (D. C.) 178 Fed. 463. 

.[5, 6], As it is admitted that Ponzi was insolvent and that the pay- 
ments were made by him within four months, those éléments of a void- 
able préférence are made out. But the statute requires a payment or 
traiisfer "of his property"; that is, the bankrupt's property, not the 
property that he might merely possess, but which was not distributable 
under the Bankruptcy Act to his creditors. 2 Collier, Bankruptcy 
(12th Éd.) p. 885, and cases cited. "There can be no preferential 
transfer without a depletion of the bankruptcy estate." 2 Collier, Bank- 
ruptcy, supra ; 2 Black on Bankruptcy (3d Ed.) § 576 ; In re Schwab 
(D. C.) 258 Fed. 772. No one contends that the return of goods se- 
. cured by f raud constitutes a préférence. Precisely so, in my view, 
as to the repayment of the défendants' money procured by fraud. 
Ponzi's estate in bankruptcy was not diminished by his retuming to 
them money that belonged to them^ and not to him as a debtor and 
prospective bankrupt. They were not at that time, strictly speaking, 
creditors. They were victims of fraud, asserting, with Ponzi's as- 
sent, the right to rescind. 2 Black on Bankruptcy (3d Ed.) §§ 582, 
583, 584. 'They did not stand on their notes ; they gave them up, can- 
celed. 

Of course thèse défendants, and ail other victims, were creditors of 
Ponzi in the sensé that they had provable daims. Crawford v. Burke, 
195 U. S. 176, 25 Sup. Ct. 9, 49 L. Ed. 147; Tindle v. Birkett, 205 
U. S. 183, 27 Sup. Ct. 493, 51 L. Ed. 762; Clarke v. Rogers, 228 U. 
S. 534, 33 Sup., Cti 587,^ 57 L. Ed. 953. So far as now appears, they 
could prove on the notes. And apparently, since the amendment of 
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1903 (32 Stat. 798 IComp. St. § 9586 et seq.]), they might prove daims 
for the amounts they paid without waiving the torts and being barred 
by a discharge. Friend v. Talcott, 228 U. S. 27, 33 Sup. Ct. 505, -5,7 
L. Ed. 718; same case, 179 Fed. 676, 103 C. C. A. 80, 43 L. R. A. (N- 
S.) 649. An action for deceit affirms, it does not disaffirm, a fraudu* 
lently induc(?d sale or loan. Compare Cheney v. Dickinson, 172 Fed; 
109, 96 C. C. A. 314, 28 L. R. A. (N. S.) 359 ; Frey v. Torrey, 70 App, 
Div. 166, 75 N. Y. Supp. 40. ' . . ■ 

[7] Thèse cases hold that an action for deceit may be brought, even 
if the victim of the fraud has, by proof in bankruptcy, affirmed the 
transaction to the extent of allowing full title to tire money or pro'per- 
ty to pas.s to the worker of the fraud. But clearly they could not prove 
a claim for money fraudulently obtained from them, and at the same 
time seek to recover from the bankrupt estate the same sum of money 
in spêcie. Rescission (followed by an attempted recovery in specie) 
and a right to share in the distribution in bankruptcy, are plainly in- 
consistent remédies. Hewitt v. Hayes, 205 Mass. 356, 91 N. E. 332, 
137 Am. St. Rep. 448. 

[8] But our présent concern is as to the title to the moneys paid 
Ponzi, not as to rights for subséquent actions for deceit. Thèse de- 
fendants neither waived the tort nor made any claim on the gênerai as- 
sets, if there were then or thereafter any gênerai assets. They claimed 
the right to rescind, gave up their notes, and took back the exact sums 
they paid in, so that their dealings with Ponzi neither increased nor 
diminished the amount of assets, which remained for distribtition ex- 
actly the same as if they had had no dealings at ail with him. Compare 
Illinois Parler Frame Co. v. Goldman, 257 Fed. 300, 168 C. C. A. 384. 

In that case, the appellant had been fraudulently induced to raise 
the bankrupt's crédit from $1,000 to about $6,000. On discovering the 
fraud, instead of rescinding the sale of the goods thus fraudulently 
procured, book accounts to the amount of about $4,000 were turned 
over to him. The décision below that this was a voidable préférence 
was reversed by the Court of Appeals, opinion by Circuit Judge Mack. 
The court said: 

"But on June 9th appellant concededly had a right to re.soind the fraudulent 
sales and to recover back such o( the goods as were then in the bankrupt's 
possession. Clearly a return of thèse goods would not be à préférence ; to 
the extent of their value, paymont could no more effectuate a préférence; nei^ 
ther transaction would diminish the estate to which bankrupt was then en- 
titled. That appellant did not expre.ssly assert a right of rescission is im- 
material ; it relinquished that right in conflrming the sale ; it then gave up 
the property interest equal to the value of the goods then on hand. To that 
extent the transfer was for a présent considération, and not preferential." 

This case is in point. The défendants hère, like the appellant in that 
case, "concededly had a right to rescind" the transaction andget back 
their money. The plaintiffs concède that ii they did "get back their 
money" — that is, money that came out of a fund identified as one in- 
cluding their contributions — there was no préférence. But, even if 
Ponzi paid them out of money derived from those who, by subsequent- 
îy proving their claims, either on their notes or for the amounts paid in, 
waived the right to rescind, his estate was not diminished; for the 4^-' 
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fendants' money, thus freed from the trust ex malefîcio, remained in 
his possession as an exact offset. They relinquished their right to a 
sum, the exact équivalent of the sum they received. See the learned 
discussion of the law as to commingled and identified trust funds, by 
District Judge Ray, in Re Stewart (D. C.) 178 Fed. 463, 470, 477. 
Compare Smith v. Mottley, 150 Fed. 266, 80 C. C. A. 154; Board of 
Com'rs of Crawford County v. Stravvn, 157 Fed. 49, 84 C. C. A. 553, 15 
L. R. A. (N. S.) 1100; Peters v. Bain, 133 U. S. 670, 693, 10 Sup. Ct. 
354, 33 l,. Ed. 696; Tiffany v. Boatman's Sav. Institution, 18 Wall. 375, 
21 h. Ed. 868. 

Moreover, if the money with which Ponzi paid thèse défendants 
came technically out of a fund made up in whole or in part of money 
belonging to other cestuis, who hâve not waived the torts, it is far from 
clear that such moneys ever became Ponzi's estate within the meaning 
of the Bankruptcy Act. Compare National Bank of Newport v. Na- 
tional Bank of Little Falls, 225 U. S. 178, 184, 185, 32 Sup. Ct. 633, 
56 L. Ed. 1042; New York County Bank v. Massey, 192 U. S. 138, 
147, 24 Sup. Ct. 199, 48 L. Ed. 380. It is plain, however the légal 
éléments are stated, that Ponzi's "estate," if he had any, was neither 
increased nor diminished by the short-lived, fraudulently induced con- 
tributions, and withdrawals of thèse défendants. 

[9] But plaintiffs contend "that the burden is upon the défendants 
to show that the checks which they received were drawn on and paid 
from a deposit which, as matter of law, the défendants might hâve 
charged with a trust for the amount of such checks." They cite for this 
proposition In re Matthews, 238 Fed. 785, 151 C. C. A. 635; In re 
Bolognesi, 254 Fed. 770, 166 C. C. A. 216; In re Kearney (D. C.) 167 
Fed. 995. 

Neither of thèse iirst two cases was a préférence case. Both were 
pétitions to revise orders of distribution of funds among spécial claim- 
ants, in which the courts proceed under gênerai equity principles, and 
not in accordance with the spécifie requirements of the préférence stat- 
ute. As I construe them, they hâve little or no bearing on the questions 
hère presented, which, as already stated, are questions of technical stat- 
utory préférences. 

This contention as to burden of proof cannot, in my view, be sus- 
tained. 2 Black on Bankruptcy (3d Ed.) § 614. The burden is upon 
the plaintiiïs to show that the défendants hâve received unlawful préf- 
érences. Even if, as the plaintiffs contend, the money paid by Ponzi 
to thèse défendants came out of deposits held by Ponzi as trustée ex 
maleficio for other dupes, I do not believe the plaintiffs can on that 
ground maintain thèse préférence suits. They must show that Ponzi's 
estate — that is, an estate distributable to Ponzi's creditors (not belong- 
ing in equitv to cestuis) — was diminished by the payments made to 
thèse défendants. 

On ail the évidence, I find and rule that the défendants were not, 
when paid, creditors within the meaning of section 60 of the Bank- 
ruptcy Act, and also that Ponzi's estate was not diminished by thèse 
payments. 

But, even if the burden of proof is upon the défendants to show 
that their moneys came back out of a deposit charged with a trust in 
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their behalf, I think that that burden bas been sustained. It is undis- 
puted, and I find, that the défendants' moneys were deposited not 
later than one day after their payments to Ponzi, in the Hanover Trust 
Company, with other moneys extracted from other victims by similar 
frauds. I also find that ail the moneys were repaid on the dates above 
set forth by checks drawn on Ponzi's account in the Hanover Trust 
Company. Three checks were certified ; three were not. 

Thèse six checks were promptly cashed at the Hanover Trust Com- 
pany. But in this connection, at the plaintiffs' request, I find, if mate- 
rial, that approximately 500 other checks were given by Ponzi for the 
sums originally contributed by the récipients thereof, for amounts not 
shown in the évidence, either seriatim or in the aggregate, and that such 
checks had not, at the beginning of the bankruptcy proceedings, been 
cashed ; that claims in bankruptcy grounded on such checks were filed 
and allowed. It does not appear whether any of said unpaid checks 
were or were not ever presented to the Trust Company for payment. 
Counsel agrée that the accounts in the Hanover Trust Company, al- 
though carried in several names, were ail Ponzi's accounts. The rela- 
tion of the défendants' payments and receipts to this fund in the Han- 
over Trust Company will be more clearly shown by setting forth a Con- 
solidated statement, prepared by the plaintiffs' expert accountant, of 
thèse accounts from July 19 to August 11, 1920, inclusive. 

Hanover Trust Company. 
Consolidation of AU the Charles Ponzi Accounts. 
Deposits. 
Less Transfers. Transfers. Total. Withdrawals. Balance. 

334,726.69 

426,528.48 

681,723.44 

953,637.18 

736,154.84 

954,030.42 

871,745.48 

883.956.17 

1,1-59,325.01 

1,107.801.66 

1,039,625.13. 

654,497.88. 

509,056.03: 

121,436.51 

20,165.67 

313,737 08; 

140,448.74 

434,158.42 

13,391.32; 

331,878 07 

2,534.98 

6,765.02 



1920. 


334,726.69 




834,726.69 




July 19. ■ 


193,298.79 




■ 193.296.79 


101,500 


20. 


, 273,713.18 




' 273,713.18 


18,513.22 


21. . 


273,802.98 




■ 273,802.98 


1,869.24 


22. 


285,847.66 




285,847.66 


503,350. 


23. ■ 


270,992.92 




270,992.92 


73.117.34 


24. 


100,000 


100,000 




62,284.94 


26. 


528,458.76 


55,850.70 


584,309.46 


572,098.77 


27. 


563,541.79 




563,541.79 


288,172.95 


28. 


254,195.75 


300,000 


554,195.75 


905,719.10 


29. 


760,058.63 




760,058.63 


508,235 16 


30. 








405,127.25 


31. 


23,072.50 




23,072.50 


168,514.35 


Aug. 2. 








387,619.52 


3. 


40,600 


400,000 


440,600 


541,870.84 


4. 


359,080 


299,600 


658,080 


295,172.47 


5. 


256,360.58 


25,000 


281,360.58 


524.rR"^.04 


6. 


25S.999.38 


283,709.62 


543,709 


249,999.32 


7. 


68,768.34 


204,950.58 


136,182.24 


556,91934 


9. 


31,471.11 




31,471.11 


376,740.50 


10. 


471,393.08 


9,300 


480,693.08 


151,349.99 


11. 


9,300 




9,300 





$5,021,143.46 $1,678,410.90 $6,699,554.36 $6,692,789.34 $ 6,765.02 

The items in the column headed "Transfers" refer to sums gathered 
by Ponzi into the Hanover Trust Company from other banks. The 
items in the first column are payments of victims like the défendants. 
AU the moneys of thèse défendants were deposited in this Trust Com- 
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pany not-earliei- thaii July 20, or later than July 26, 1920. (July 25 was 
bundây). 

Brown's, the earliest case, may be taken as typical. The plaintiffs 
contend tliat, because the amount on deposit on July 20, $681,723.44, 
was, if ail the intervening withdrawals were applied to that balance 
alone, fully withdrawn by July 26 at the latest, the payment ou August 
2 to the défendant Brown did not corne eut of a fund which included 
his original contributions of July 20 and 24 of $1,200. . 

[10] Undoubtedly, as already set forth, ail the depositstmade in the 
Manover Trust Company were funds originally belonging in equitv 
to Ponzi's dupes ; they ail had a right to give up their notes and demand 
their moneys back, because obtained from them by fraud. But it is 
admitted that of thejarge sums (about $3,500,000) deposited between 
July 20 and August 5 a great part carne froni victims who subsequently 
filed claims in bankruptcy of about $4,000,000, thus electing to treat 
themselves as creditors ab initio, rather than as cestuis que trustent. 
Kven if Ponzi stoppéd issuing new notes on July 26, as is claimed, 
approximately $2,500,000 of depositors' nioney was, in the period 
from July 26 to August 4, put into the Hanover^Trust Company. 
, It follows that ail moneys received and paid by such creditor victims 
must be regarded, for présent purposes, as Ponzi's money ; i. e., money 
loaned to him. Compare Crawford v. Burke, 195 U. S. 176, 25 Sup. 
Ct. 9, 49 L. Ed. 147 : Hewitt v. Ilayes. 205 Mass. 356, 363, and cases 
cited on page, 364, 91 N. E. 332, wîiere it is explicitly ruled that such 
depositors, by j^roving in bankruptcy, elect as their remedy to be cred- 
itors. So proving, they lost their right to rescind ; their money was 
loaned to Ponzi. 

[11] The resuit is that the entire deposit in the TIanover Trust Com- 
pany was of a mixed fund, niade up in part of the trustées' (Ponzi's) 
«wn funds, and in other part of money belonging to the défendants 
and to other similar cestuis. It is well settled that, when a wrongdoing 
trustée makes withdrawals from such a mixed fund, the presumption is 
that he first withdraws his own monev, and not the trust monev. Hew- 
itt V. Playes, 205 Mass. 356, 361, 91"N. E. 332, 137 Am. St. Rep. 448, 
and cases cited: National Bank v. Insurance Co.. 104 U. S. 54. 26 L. 
Ed. 693; Richardson v. Shaw, 209 U. S. 365. 28 Sup. Ct. 512. 52 L. 
Ed. 835, 14 Ann. Cas. 981; In re lîallett's Estate, 13 Ch. Div. 696: 
National Citv Bank v. Hotchkiss, 231 U. S. 50. 34 Sup. Ct. 20, 58 
L. Ed. 115; Southern, etc., Oil Co. v. Elliotte, 218 Fed. 567, 571, 134 
C. C. A. 295 ; In re Stewart (D. C.) 178 Fed. 463. Ponzi's drafts on 
Ihis fund during this period were therefore of money loaned to him, 
at least in large part. 

It follows that on August 4, after the défendants had cashed ail their 
checks. there still remained at least $20,165.67 of the fund on deposit 
on July 20, when Brown's money went into the trust fund ; for this was 
the smallest balance on any day now material. If we take the next 
earlier transactions, IToran's and Holbrook's, on July 22, thèse sums 
were part of a balance of $736,154.84, and after the'ir withdrawal on 
August 4, there was a balance of $313,737.08. It is obvions that we 
ijeed not resort to the theory of the restoration to an exhausted trust 
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f und f rom moneys of the defaulting trustée, in drdèr to meet the claim 
that the moneys of thèse défendants were not repaid f rom gênerai as- 
sets of a bankniptcy estate. 

[12] On ail the évidence I find that the défendants' money went, on 
or almost immediately after the dates of the payments, into an identified 
deposit in the Hanovcr Trust Com])any, and there remained until it 
was repaid to them by checks drawn as above set forth. In other 
words, so far as the défendants' rights are concerned, the trust fund in 
the Hanovcr Trust Company remained unaffected by the large deposits 
and withdrawals between July 20 and August 5. 

Mention may be made of the fact that, in addition to the moneys 
appearing in this Consolidated account in the Hanover Trust Company, 
Ponzi had actiially there on deposit $1,500,000 more, represented by 
time certificates of deposit taken out for the purpose of preventing 
ernbarrassment to the bank through which the Hanover Trust Com- 
pany checks were cleared. While thèse certificates v/ere negotiable, 
they were not in fact negotiated. They were grounded on moneys re- 
ceived prior to the earliest date hère significant, July 20. 

Plaintiflfs contend, and on this point I think they are right, that the 
existence of this additional fund of $1,500,000 has nothing to do with 
the issue hère involved. There is no évidence that any part of that 
$1,500,000 was dcrived from thèse défendants, or that any of their 
payments came out of it. But, if matcrial, it is a fact that Ponzi had 
in this Trust Company during the perlod in question a deposit ranging 
from $2,500,000 down to little over $1,500,000. 

[13] V. But, if wrong in the conclusions so far stated, did the de- 
fendants hâve reasonable cause to believe that the payments to them 
would efifect a préférence? If and in so far as such "reasonable cause 
to believe" means simply that they had reasonable cause to believe that 
Ponzi was insolvent, I find that they did hâve such reasonable cause 
to believe. On the morning of August 2, 1920, there was published in 
the Boston Post a report, headlined in great letters, to the efîect that 
Ponzi was insolvent. I am satisfied that ail of the défendants either 
saw this report or heard enough of its contents, so that they knew 
that one McMasters, who was or had bccn in Ponzi's employ, reported 
in substance that Ponzi was insolvent, and to the efïect that lie had 
been paying earlier corners out of the proceeds of later corners' contri- 
butions. Apart from this published statement, it is difficult for one 
acoustomed to dealing with realities to believe that any ordinarily in- 
telligent person could regard the scheme as other than one that made its 
worker insolvent almost from the start. I think they had more than 
"reasonable cause to suspect insolvency." Compare Putnam v. United 
vStates Trust Co., 223 Mass. 199, 204, 111 N. E. 969; Rogers v. Am. 
Halibut Co., 216 Mass. 227, 229, 103 N. E. 689. 

[14] But the statute requires more than reasonable cause to believe 
diat Ponzi was insolvent. It requires reasonable cause to believe that 
such payments "would effect a préférence"; that is, that "the efïect 
of the" payments "will be to enable any one of his creditors to obtain 
a greater percentage of his debt than any other of such creditors of the 
same class." But they were not demanding and receiving money as 
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creditors. They asked to hâve their money back, and, so far as they 
knew or "had reasonable cause to believe," they got back their own 
money. 

On ail the évidence I find that the défendants had no reasonable 
cause to beHeve that the money received by them by payment of the 
check^ drawn on the Hanover Trust Company did not corne from the 
spécifie fund into which their moneys had gone. I find this, even if, 
in fact, it did not corne from such fund. 

[16] Again, I am unable to find that thèse défendants had reason- 
able cause to beHeve that they were getting a greater percentage of 
their claims (assuming for the moment that such claimants are credi- 
tors) than other claimants "of the same class." I do not believe the 
classification of creditors in section 60 of the Bankruptcy Act has any 
application to the conflicting claims of claimants to share in a trust 
fund grounded whoUy upon a scheme of fraud, or to the conflicting 
claims between the cestuis of such trust fund and creditors of the bank- 
rupt, who hâve stood on their rights under the notes, or by other con- 
duct hâve waived their right to rescind, so that their contributions 
hâve been, ab initio, transmuted into loans to the bankrupt. As a 
practical matter, the only claimants "in the same class" as thèse défend- 
ants would be other victims who hâve exercised or seek to exercise like 
rights to rescind. No such claimants are now before this court. 
Compare 2 Collier, Bankruptcy (12th Ed.) pp. 894, 895. 

So far as I am aware. the classes of creditors referred to in the 
préférence section are such creditors as those to whom taxes are owing, 
employées, and any others who by the laws of the states or of the Unit- 
ed States are entitled to priority as distinguished from gênerai unse- 
cured creditors. 2 Collier, Bankruptcy, supra, p. 895. Such classifica- 
tion obviously does not fit this case. 

In .a word, I am unable to believe that the préférence section of the 
Bankruptcy Act is applicable to this case. I find nothing supporting 
the plaintififs' main contentions in Clarke v. Rogers, 228 U. S. 534, 
.33 Sup. Ct. 587, 57 L. Ed. 953 : and Schuvler v. Littlefield, 232 U. 
S. 707, 34 Sup. Ct. 466, 58 E. Ed. 806. Compare Crawford v. Burke, 
195 U. S. 176, 25 Sup. Ct. 9, 49 L. Ed. 147: Tindle v. Birkett, 205 U. 
■S. 183, 27 Sup. Ct. 493. 51 L. Ed. 762; Eriend v. Talcotl, 228 U. S. 
27. 33 Sup. Ct. .505, 57 L. Ed. 718. 

In my view, no case cited, properly analyzed, supports the plainti'fïs' 
contention. Bolh the issues and the record in this case are radically 
différent from those before Judge Morton in Lowell v. Ashton (D. 
C.) 272 Eed. 536. Thcre is nothing in that record indicating what 
Judge Morton's views would be on the questions with which I must 
deal. In effect, the plaintiffs seek a ruling that an insolvent swindler 
cannot assent to the rescission of any of his swindling transactions 
without thus making his temporary victims unlawfully preferred cred- 
itors, assuming bankruptcy within four months and reasonable cause 
to believe him insolvent. I am constrained to reject that proposition. 

The bills must each be dismissed, with costs. 
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In re DUNCAN CONST. CO. 

(District Court, S, D. West Virginia. March 3, 1922.) 
No. 1057. 

1. Bankruptcy (g=>l88(l)— Language construed, and held effective as pledge of 

fund. 

Bankrupt was building a road under a contract with a county contaln- 
ing a provision for réservation by the county of 10 par cent, of ail sums 
due on monthly estimâtes untU eompletion of the work. Needing money to 
meet a monthly pay roll, claimant bank, after consultation with a member 
of the county court and the road engineer, and ascertaining that tUere 
■was then In the reserved fund about $4,700, lent bankrupt $2,200, -which 
was used in paying employées, taking a note containing a pledge as col- 
latéral "out of account due from estimâtes from the county court" of the 
county, notice of which was given to the county court. No monthly esti- 
mate was then due. HelA, that such language was intended to, and did, 
effect a valid pledge of the fund reserved, and that claimant was entitled 
to payment therefrom when received by banknipt's trustée on eompletion 
of the contract. 

2. Words and phrases— "Due" defined. 

The Word "due," in its larger sensé, covers liabilitles matured and un- 
matured, and its meaning as used dépends on the context and évident 
purpose intended. 

Iti Bankruptcy. In the matter of thç Duncan Construction Com- 
pany, bankrupt. On referee's certificate for revievv of order disallow- 
ing claim of the First National Bank of Marlinton as a secured claim. 
Reversed. 

J. E. Campbell and J. H. McClintic, both of Charleston, W. Va., and 
L. M. McClintic, of Marlinton, W. Va., for petitioners. 

R. E. Hughes and C. W. Good, both of Charleston, W. Va., for 
trustée. 

McClintic, District Judge. [1] By contract dated on the 21 st 
day of October, 1919, the county court of Pocahontas county entered 
into a written «ontract with the Duncan Construction Company for 
certain road work, as set out in the contract, between the county seat, 
Marlinton, and the village of Huntersville, in that county. The con- 
tract provides for certain priées, and also provided the usual agree- 
ment as to a réservation of 10 per cent, from each monthly estimate, to 
be retained by the county court until after the eompletion of the entire 
contract and the acceptance of the work to be done by the county 
court. The work commenced, and progressed until, on the Sth of Au- 
gust, 1920, this 10 per cent, amounted to $4,713.54. 

On the Sth of August, 1920, the manager in charge of the work had 
no money to meet his pay roll, and the men were waiting for their 
money in the town of Marlinton, the county seat of said county, and 
the manager applied to the First National Bank in Marlinton for a loan 
of $2,200 for the purpose of paying the labor then due and unpaid. 
The bank refused the loan until Mr. W. H. Barlow, a member of the 
county court, could be consulted. He came to the bank, and also 
brought the road engineer, and it wasshown to the, b^nk ofRcers that 

^3>For other cUBes see saine tonlc & KKT-NTTMBKR In ail Key-Nutabér*d EÎlgéStt 4 In<i S» 
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this sum above named was retained by the county court, and would be 
payable to the contracter when'the job was finiished. No other sums 
of money were due from the county to the contracter at th^t time, and 
it was necessary that the labor should be paid, if the work was to be 
continued. 

The Duncan Construction Conipany gave a note to the First National 
Bank of Marlinton for the sum of $2,200, the proceeds ôf which note 
were immediately turried over to the contractor, and immediately paid 
by the cohtractot to the persons who had performed labor on said 
work during the preceding rnonth. Notice was immediately given to 
thexounty court of that fact, and the work progressed. For this sum 
of môney the Duncan Construction Company gave to the bank a note 
bearing date August 5, 1920, for the sum of $2,200, and payable to 
the bank 30 days after date. This note was given on the collatéral form 
usedijy the bank, and pledged that amount due from the county court, 
as understood by ail the parties at that time, as follows: 

"Having pledged and deposited with the sald First Naticinal Bank çf ^klar- 
linton, West "Virginia, as collatéral security for the payment.oi' this note ftnd 
any renewals thereof, the loUo^ing, viz.: Out of account due frorû estimâtes 
from the county court of Pocahontas county, West Virginia." ' ' 

It appears from the record in this case that at that moment thére was 
actually nothing) in the sensé of being immediately payable, "due" from 
the cpiiiity coltrt to the contractor, which fact was well known to the 
contractor, to thfe county court and the inembers thëreof, and the road 
engineer. Later, in the rnonth of September, a receiver was appointed 
by the State court for the contractor, and the work progressed a while 
under the direction of the court and this receiver. There was an es- 
timateof something over $1,600 for the month of August, and about 
two-thirds thereof was paid to this receiver, and about one-third for 
tools and matprial used on the work. 

The receivership in the state court was foUowed by the bankruptcy 
proceeding iij' this court, and a trustée was appointed, ànd the work pro- 
gressed and was firially finished, and, including the sum of $4,713.54, 
there was paid to the trustée in this cause by the county court as a 
final estimate the 'sum of $7,526.02. The question decided by the réf- 
érée, now be fore this court for décision, was whether the First National 
Bank had a secîired claim upon the sum of $4,713.54, to secure the pay- 
ment of its note, with interest from maturity. The référée held that it 
was not a securéd claim, and that the bank was only a gênerai créditer, 
along. with alf the other creditors of the contractor, and the whole 
amount received by the trustée from the county court of Pocahontas 
county woîild thén be sufficient to pay 24 per cent, upon the debts 
proven. 

Upon the argument hère it was claimed in behalf of the trustée that 
there were two accounts out of which it could be equally claimed that 
this note, if it had any security at ail, was due; that is, the estimate 
earned in the rnonth of August, as well as the amount in the hands of 
the county court, under the réservation in the contract at the date of 
the note._ I see no merit in the proposition that it was the duty of the 
bank to insist upon payment out of the estimâtes for the month of Au- 
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gust, for such estimate had not yet beén eàmed, and'Hvheiï'îfwas eikni-- 
ed it was used |or the purpose of continuirig 'thè'work, aild thereby 
savîng said sum'of $4,713.54. ' " ' ., : ■ •' 

[2 I l'he construction put upon the languagè typewritten on the note, 
to wit, "Out of account due from estimate from' the county court of 
Pocahontas county, West Virginia," by the référée, is in my opinion, 
under ail the circumstancCs surrounding the transaction, too narfow 
and technical. In the languagè of Justice Story, in the case of United ^ 
States V. State Bank of North Carolinâi 31 U. S. (6 Pet.) 29, 81;. Ed.; 
308, the Word "due," in its larger sensé, covers liabilities matured and 
unmatured, and he further says that "much dépends upën the context' 
and évident purpose intended." This idea runs through ail the déci- 
sions upon this Word. AU the surrounding circumstances must be 
taken into considération, to arrive at the meaning intended by "the par- 
ties at the timé the note was made and the security given. At that 
time there was no money immediately due, in the sensé of being im- 
mediately payable, from the county court of Pocahontas county to the 
contractor. 

If the meaning asked to be given to the word ""due" by thè trustée in 
this case is correct, then this whole transaction, this whole attempt on 
the part of the.bank to get security for the money which it was then 
paying out to the laborers of the contractor, and the attempt on the 
part of the contractor to give security for such présent considération, 
and the attempt on the part of the county court to accept notice ther'e- 
of, were ail futile and of no effect. It was plainly the purpose of the 
parties, at this meeting on the 5th of August, 1920, to give the bank 
security, for this note, and in my opinion it is the duty of this court to 
put a consti-uction' upon the languagè uséd and the acts done that would 
carry out this évident purpose, if it is possible to do so. The laborers, 
to whom this money was paid, had liens under the laws of West Vir- 
ginia upon ail the property of the contractor, at that time, to secure 
their unpaid wages, and they likewise would bave had liens upon such 
property in the bankrupt court. The county court was anxious to hâve 
the work finishéd; the contractor was naturally anxious to finish it; 
it was for the benefit of the community, and it was for the benefit of 
ail the creditors of the contractor, that the work should be finishéd. 
and the reserve 10 per cent, paid to the contractor or those claiming un- 
der it. 

There is no doubt but that the contractor, subject to the rights of 
the county court under the contract between the court and the contrac- 
tor, had the right to assign, either as collatéral security, or fuUy and 
completely, the reserved 10 per cent, then in the hands of the county 
court. Of course, if the contract had not been finally completed, and 
the amount of the reserved money had not become due upon a final 
estimate, then such an assignment would hâve had no efïect, and would 
bave been of no value ; but where, as in this case, the contract was fuUy 
completed, and the final estimate, including the reserved 10 per cent., 
was paid to the trustée, then the assignment by the contractor thereof 
was valid and binding. This reserved 10 per cent, then stood as an un- 
matured liability of the county court to the contractor, and as such was 
assignable, and was the only asset of the kind which was assignable. 
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at the time rthe note was pven and the notice of such assignaient ac- 
cepted by the county court. 

This meaning of the word "due" I find has been considered by Judge 
Brannon, in the case of MarstiHer v. Ward, 52 W. Va. 74, 43 S. E. 178, 
where he holds that the word "due" was often held to hâve the mean- 
ing of merely "owing," whether unmatured or not. It is plain to me, 
as stated before, that it was the évident purpose of the parties in this 
case, as shown by the testimony of the discussion of the reserved 10 
per cent., the amount thefeof , and the condition of the work, that ail 
the rights of ithe contractor in and to that reserved 10 per cent, were to 
be, andactaally were, assigned to the bank to secure the note on the 
Sthof Augiùst,.1920. 

Therefore an order should be drawn, reversing the holding of the 
référée, and ordering this note, with its interest f rom the date- of its 
maturity, to be paid out of the money in the hands of the trustée as a 
secured débt. 



UNITED STATES ex rel. SEYMOUR v. FISCHER, Sheriff, et al. 
UNITED STATES ex rel. WATSON V. SAME. 

(District Court, D. Nebraska, Lincoln Division. February 27, 1922.) 

Nos. 373, 374. 

I, Constitutional law <s=9255— May be lawful for milltary commander to imprison 
citizen. 

Due process of law dépends on circurnstances, and varies with the sub- 
Ject-matter and the necesslties of the situation, and imprisonment of citi- 
' zens by a military commander may be lawful in some cases. 
2L Mllitia <®s»l5— Governor of state may use militia to suppreïs insurrection, and 
déclaration of state of insurrection conclusive. 

Under Const. Neb. art. 5, | 14, and Kev. St. Neb. 1913, §| 3904, 3913, 
3916, the Govemor of such state may use the militia to suppress insur- 
rection, and his déclaration of the existence of a state of insurrection is 
conclusive. 

3. Militia <s=» 15— Proclamation held déclaration of state of "insurrection." 

Proclamation of Governor of Nebraslia, describing condition as being 
lawless and disorderly beyond the control of the civil authorlties, and de- 
claring martial law, was équivalent to a déclaration of the existence of 
that organized résistance to authority known as "insurrection," within 
Const. Neb. art. 5, § 14, and Rev. St. Neb. 1913, §§ 3904, 3913, 3916, au- 
thorizing him to call out the militia, though the word "insurrection" was 
not used. 

[Ed. Note. — For other définitions, see Words and Phrases, Insurrec- 
, tion.] 

4. Militia (^15— Military commander becomes controlling authority In occupied 

territory. 

When a state of insurrection exists, and the Governor of Nebraska has 
legally ealled into action the military forces of the state, under Const. 
Neb. art; 5, § 14, and Rev. St. Neb. 1913, §| 3904, 3913, 3916, the will of tl'.e 
commander becomes the controlling authority in the occupied territory, 
so far as he chooses to exert it, subject to the laws and usages of war. 

5. Militia <s=3 15— Military power in occupied territory extends to trial and pun- 

ishraent of offenders against régulations made by commanaer. 

The military power In occupied territory declared under martial law, 
under Const. Neb. art. 5, § 14, and Rev. St. Neb. 1913, §§3904, 3913, 3916, 

igssFor bther cases see same topic & KEIT-NUMBEIR in ail Key-Numbered Digests & Indexée 
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extends to the tri^l and punlshment of offenders agaln$t régulations made 
by the milltary commander, such as those prohibitlng the passing of the 
mllitary Unes bjr persons without permission, the possession of arms and 
ammunition, and the sale of intoiicatlng liquors ; and the power of the 
milltary forces Is not llmited to the arrest and détention of offenders 
against the laws of the state, until they can be delivered to the civil 
authorities for trial on the restoration of peace and order, though the 
mllitary commander may avall himself of the courts as a means of trial, 
Instead of Instituting tribunals during the emergency. 

6. Militia <Sc=>21— Sentence of Imprlsonment by milltary tribunal continuée) after 
peace. 

A sentence of imprisonment by a milltary tribunal Instituted by Gover- 
nor of Nebraslca as to a portion of the state in state of insurrection can 
be continuéd after peace is declared and order restored, under Const. 
Neb. art. 5, g 14, and Rev. St. Neb. 1913, §§ 3904, 3913, 3916. 

At Law. Applications by the United States, on the relation of Hugh 
Seymour and of Ernest Watson, respectively, for writs of habeas cor- 
pus to obtain their release from the custody of Edward H. Fischer, 
SherifF, and others. Rule to show cause why the writ should not issue 
discharged. 

Jamieson, O'Sullivan & Southard, of Omaha, Neb., for plaintifïs. 

Wm. H. Pitzer, Earl M. Cline, and Paul Jessen, ail of Nebraska City, 
Neb., Clarence A. Davis, Atty. Gen., of Nebraska, and R. F. Stout, of 
I<incoln, Neb., for défendants. 

MUNGER, District Judge. Thèse are applications for writs of 
habeas corpus by two persons who hâve been committed to a term of 
imprisonment in a county jail of this state. The facts leading up to 
the imprisonment are ^s f ollows : 

The Govemor of the state had issued a proclamation declaring the 
existence at Nebraska City of a state of lawlessness and disorder be- 
yond the control of ; the civil authorities, and that the local officers had 
applied for military assistance to be placed in control of that territory 
for the restoration and maintenance of law and order. The proclama- 
tion therefore declared the territory to be subject to martial law, and 
ordered the National Guard of the state to occupy the territory for 
the purpose of restoring law and order. After the troops were in pos- 
session of the territory, the Govemor authorized the appointment of 
military commissions to try offenses against the public peace and vio- 
lations of any military rules and régulations. 

Each of the petitioners was charged with violation of some of thèse 
régulations, one in retaining in his possession arms, equipment, and mu- 
nitions of war, and the other in keeping open a prohibited place of 
business, and each was found guilty and sentenced, and the commit- 
ments are in pursuance of thèse sentences. The petitioners were not 
employed in the military service and were citizens of Nebraska City. 
The state courts at Nebraska City were open during ail the time of 
military occupation. After the petitioners had served a portion of 
their sentences, the Govemor issued a proclamation reciting that vio- 
lence and disorder had ceased at Nebraska City, and he therefore ter- 
minated martial law and withdrew the troops. 

^=»For other cases see same topic & KBT-NUMBEIR In ail Key-Numbered Dtgesta & Indexa* 
280 F.— 14 
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' The chief claîiii of the petitioners is that thêîr'çdntînùèd imprison- 
nient violâtes ,the ,4wP|Process o.f la,^ guarantfied-,^ t;l?.;ém l>y the ]?6ur- 
leenth Àmendmeiît tothe Constitution, of the United States : (1) Be- 
cause martial \avf did not exist at thé time of their alleged offenses; 

(2) becaiise the military commission had no power to try them ; and 

(3) because sentence by the commission could not outlast the period 
of military occupancy. 

[1] Due process ôf law dépends upon circumstances,: and varies 
with the subjeçt-matter and the necessities of the situation, and im- 
prisonment of citizêhs by the military dommander may be law fui in 
some cases. Moyer v. Peabody, 212. U. S. 78, 29 Sup. Ct. 235, 53 L. 
Ed. 410. Article S, § 14, of the Nebraska Constitution makes thcGov-, 
ernor commander of the military forces of the state, and authorizes him 
tù càll otjt the militia to exécute the laws and suppress insurrection. 
Section 3904 of the Revised Statuters of Nebraska (1913) authorizes 
the Governor, as comma:nder-in-chief of tTie militia, to employ it in the 
défense ot relief of the state, or any part of its inhabitants or terri- 
tories, and gives him ail the powers necessary to carry into effect the 
provisiotiSoïthat chapter of the Statutes. . 

Section 3913 of the same chapter provides that the militia may be 
called irttb service in time of v^rar, invasion, riot, rébellion, insurrection, 
or reasonable appréhension thereof, and section 3916 authorizes the 
Governor to proclaim any portion of the state in a state of insurrection 
when in his judgment the maintenance of law and brder will be pro- 
moted'thereby, and the militia are employed to aid the civil authority. 

[2] Under such powers the Governor may rnake the ordiriary use 
of soldiers to suppress insurrection and his déclaration of the exist- 
ence of a state of insurrection is conHusive. Moyer v. Peabody, 212 
U. S.' 78, 29 Sup. Ct. 235, 53 L. Ed. 410; Luther v.' Borden et al, 7 
How. 1, 12 L. Ed. 581 ; United States v. Wolters (D. C.) 268 Fed. 69; 
Tn re M6yer, 35 Colo. 159, 85 Pac. 190, 12 L. R. A.' (N. S.) 979, 117 
Am. St. Rep. 189; State v. Brown, 71 W. Va. 519, 77 S. E. 243, 45 
L. R. A. (N. S.) 996, Ann. Cas. 1914C, 1; Exparte McDonald, 49 
Mont. 454, 143 Pac. 947, L. R. A. 1915B, 988, Ann. Cas. 1916A, 1166. 

[3] Was the proclamation of the Governor the déclaration of a state 
of insurrection, or were the military forces called into service merely 
as aids to the civil ofificers for the purpose of assisting them in enforc- 
ing the laws? The proclamations do not use the word "insurrection," 
but the condition described of lawlessness and disorder beyond the con- 
trol of the civil authorities, and the déclaration of martial, law, are 
équivalent to a déclaration of the existence of that organized résistance 
toauthority'known as insurrection. In re Charge tb Grand Jury (D. C.) 
62 Fed. 82$; Alleghany County v. Gibson, 90 Pa.'397, 35 Am. Rep. 670. 

[4] When a, state of war or insurrection exists, and the Governor 
has legally called into action the milifary. forces of the state, the will of 
the commander bpcomes the controlling authority in the occ'upied terri- 
tory, SQ far as he chooses to exertit, subject to the laws and «sages of 
war. New Orléans v. Steamship Cq., 20 Wall. 387, 22 t,, Ed. 354; 
United States v. Diekelman, 92 U! S. 520, 23 h. Ed. 742; Luther v. 
Borden et al., 7 How. 1, 12 L. Ed. 581; United States v. McDonald 
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(D. C.) 265 Fed: 754; In re Egah, 5 Blatchï. 319, Fed. Cas. Na 4,303; 
Commomvealth'v.'Shortall, 206 Pa. 165, 55 Atl. 952, 65 L. R. A. 193, 
98Am. St. Rep. 759; 40 Cyc. 383, 390. As said by the Suprême Court 
of the United States in the case of Moyer v. Peabody, 212 U. S. 78, 
29 Sùp: Ct. 235, 53 L. Ed. 410, of the powers vested in thé Governor 
to suppress insurrection: 

"That means that he sliall make the ordinary use of t{ie soldiers to that 
end, that he may kill persons who resist and, of course, that lie may use 
the .milder measqre of selzing the l>qdies of those whom lie conslders to stand 
in the way of restoring peace. Such arrests are net necessarily for punish- 
ment, but .are by wày of précaution to prevent the exercise of hostile power." 

[5] Does the' military power in the occupied térritory which is de- 
clafed under martial law extend to the trial and punishment of offend- 
ers against régulations made by the military commander? Some cases 
are cited in support of the proposition that the military forces can do no 
more than to arrest and detain offenders against the laws of the state 
until they can be delivered to the civil authorities for trial, upon the 
restoration of peace and order. Franks v. Smith, 142 Ky. 232, 134 S. 
W. 484, L. R. A. 1915A, 1141, Ann. Cas. 1912D, 319; Ex parte Mc- 
Donald, 49 Mont. 454, 143 Pac. 947, L. R. A. 1915B, 988, Ann. Cas. 
1916A, 1166. No doubt the commander may avail himself of the 
courts as a means of trial, but he may also institute tribunals during 
the emergency to deal with offenders in thé district. The Grapeshot, 
9 Wall. 129, 19 L. Ed. 651; New Orléans v. Steamship Ce, 20 Wall. 
387, 22 L. Ed. 354; United States v. Wolters (D. C.) 268 Fed. 69; 
Winthrop on Mil. Law (2d Ed.) 1295, 1301 ; Davis on Mil. Law, 308; 
State V. Brown, 71 W. Va. 519, 17 S. E. 243, 45 L. R. A. (N. S.) 996, 
Ann. Cas. 1914C, 1 ; Ex parte Jones, 71 W. Va. 567, 17 S. E. 1029, 45 
L. R. A. (N. S.) 1030, Ann. Cas. 1914C, 31. This is especially true of 
offenses against the military régulations, such as thèse petitioners 
committed, acts which are not offenses against the laws of the state. 

In cases of military occupancy during war or insurrection, the pass- 
ing of the military lines by persons without permission, the possession 
of arms and amrtiunition, the sale of intoxicating liquors, may cause 
the commander the loss of a battle, and yet thèse acts may not offend 
against the local laws. The usage in time of war has been to make rég- 
ulations covering offenses in violation of the laws of war or of military 
discipline. Winthrop on Mil. Law (2d Ed.) 1310, 1311. 

[6] Can the sentence of imprisonment by such fi military tribunal 
be continued af ter peace is declared? This question has not been the 
subject of many reported décisions. The power to punish serions of- 
fenses by imposition of the death penalty is well understood, and the 
lesser punishment of imprisonment for life has been sustained. Ex 
parte Ortiz (C. C.) 100 Fed. 955. It is stated that during the Civil War 
such military commissions acting under the authority of the United 
States held trials and entered judgment in more than two thousand 
cases (Winthrop, Mil. Law [2d Ed.] 1302), and that sentences of im- 
prisonment for terms of years and for life were impoSed (Id. 1313). 
See, also, Davis on Mil. Law, 313. In case of serions offenses, it is 
not doubted that the sentence of imprisonment may continue during 
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the war or insurrection. I£ the punishment is inflicted but a few days 
before the establishment of peace, it would seem absurd that sentences, 
otherwise just, should at once expire. While the nfecessity for crushing 
of further résistance may hâve passed, the reason for continuance of 
sentences theretofore given has not ceased. The power of the military 
commander to make a lease of enemy city property extending beyond 
the termination of the war was sustained in New Orléans v. Steamship 
Co., 20 Wall. 387, 22 L. Ed. 354. 

The conclusion is that, assuming the acts of the military court to 
hâve been donc in accordance with the laws of the state, there is nOth- 
ing in the exertion of this power which contravenés the right of due 
process of law guaranteed by the Constitution of the United States. 
The rule on the défendants to show cause why the writ of habeas cor- 
pus should not be issued will be discharged. 



KISSAM et al. v. McELLIGOTT. 

(District Court, S. D. New York. December 29, 1920.) 

1. Joint tenancy €=33— Assignnients of mortgages and corporate bonds held to 

create "joint tenancy." 

Assignments of bonds and mortgages and corporate bonds to two per- 
sons and ttieir survivor, and sueh survivor's executors, administrators, 
and assigns, with liabendum, in one case, to the party of the second part 
and the executors, personal représentatives, and assigna of such party, and 
in the other case to their survivor and such survivor's executors, admin- 
istrators, and assigns, and with a provision that the survivor should 
become the absolute owner, and that neither of the assignées should hâve 
power to affect the right of the survivor, created a "joint tenancy" with 
right of survivorship, under Real Property Law N. Y. § 66. 

[Ed. Note.— For other définitions, see Words and Phrases, Mrst and 
Second Séries, Joint Tenancy.] 

2. Joint tenancy (§=>! — Joint ownership of personal property recognized in New 

York. 

A joint ownership of personal property, analogous to a joint estate in 
lands, is recognized in New York. 

3. Perpetuities <s=>7(l)— Provision that joint tenant should not hâve power to 

affect right of survivor held not restralnt on transfer. 

A provision, in an assignment of mortgages and corporate bonds to 
two persons as joint tenants, with right of survivorship, that they should 
hâve no power to afifect the right of the survivor theréto, must be co>i- 
strued either as an idle promise, or as an agreement by them not to 
exercise the power to sever the jointure, îind not as a restraint of aliéna- 
tion or transfer, as, so construed, it would be void. 

4. Joint tenancy <s=>6— Joint owner heid to own one-half of property, and to gain 

nothing with regard thereto by other's death, except élimination of interest. 

Whére personal property was assigned to two persons jointly, wîth 
right of survivorship, one of them owned one-half the property, with right 
to dispose of it, and she gaîned nothing in regard to such one-half by 
the death of the other joint ovfner, except as liis interest was thereby 
elîminated. 

(g^ssFor other case&see same tppic &■ KBTTtNUMBER ia ail Key-Numbered Dtgests 6 Indexes 
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5. Internai revenue <s=38— Tax on estâtes held a "succession tax" 

TJnder Âct Sept. 8, 1916, § 202, imposing a tax on the value of the gross 
estate of decedents, the tax imposed is a succession tax. 

[Ed. Note. — For other définitions, see Words and Phrases, l^rst and 
Second Séries, Succession Tax.] 

6. Internai revenue <s==>8 — Estate tax relates to estâtes thereafter created. 

Act Sept. 8, 191(5, S 201, providing that the tax thereby imposed Is 
imposed on tlie transfer of the net estate of every décèdent dying after 
the passage of the act, relates to estâtes thereafter created, and not to 
then existing vested property. 

7. Internai revenue <g=38— Share of property owned by Joint owner prier to oth- 

er's death not taxable as part of estate. 

TTnder Act Sept. 8, 1916, §§ 201 and 202, imposing a tax on the estate 
of decedents, including property to the extent of the interest therein, held 
jointly by décèdent and any other person, where personal property was 
owned by décèdent and another jointly under assignments executed prior 
to the passage of the statute, the part of the property from whieh the 
survivor received the income prior to decedent's death was not taxable as 
a part of the estate, whether her ownership was the resuit of a gift or of 
a contribution by her of that part of the property embraced within the 
joint tenancy. 

At Law. Action by Cornelia B. Kissam and another, as executrix 
and exécuter of Jonas B. Kissam, deceased, and Cornelia B. Kissam, 
individually and as sole beneficiary, against Richard J. McElligott, as 
late Acting Collector of Internai Revenue for the Third District of 
New York. On motion by plaintiffs for judgment on the pleadings on 
the first cause of action. Granted. 

Stark B. Ferriss, of New York City (Joseph T. Stearns, of New 
York City, of counsel), for the motion. 

Francis G. Caftey, U. S. Atty., of New York City (Richard S. 
Holmes, Sp. Asst. IJ. S. Atty., of New York City, and Wheaton Augur, 
Sp. Asst. U. S. Atty., of counsel), opposed. 

MAYER, District Judge. The action is brought to recover an addi- 
tional tax assessed by the Commissioner of Internai Revenue against 
the estate of Jonas B. Kissam, deceased, and paid by the plaintiffs as 
executrix and executor of the last will and testament of said Jonas 
B. Kissam, deceased, to défendant upon compulsion and under protest. 

Plaintifïs, as executors of the will of Jonas B. Kissam, deceased, on 
May 16, 1918, filed their return under the Fédéral Estâtes Tax Law 
(Act of Congress entitled "An act to increase the revenue and for oth- 
er purposes," approved by the Président September 8, 1916 [39 Stat. 
756] ) as the same was amended by title III of the act of Congress en- 
titled "An act to proyide increased revenue to defray the expenses of 
the increased appropriations for the army and navy and the exten- 
sions of fortifications and for other purposes," approved by the Prési- 
dent March 3, 1917 [39 Stat. 1000]), and paid a tax of $5,354.14, less 
a discount of $11.89, for advance payment. Said return included one- 
half the value of certain property which was jointly owned by the 
décèdent and the plaintifï Cornelia B. Kissam, to wit, the one-half from 
which the said décèdent received the income in his lifetime. 

(g=aFor other cases see same topic & KEY-NUMBBR In ail Key-Numbered Digèsta & Indexes 
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On May 9, 1919, the Commissioner of Internai Revenue assumed 
to impose an additional assessment against sâid estate, by ihcreasing 
the valuations of said jointly owned property, by including also the 
value of the one-half thereof from which the plaintifï Cornelia B. Kis- 
sam derived income, such increases amounting to $202,812.37, and as- 
sumed to impose an additional assessment of tax on said estate, 
amounting to $13,668.60. A claim for abatement was duly filed, and 
the executors on Jûne 13, 1919, paid the whole additional tax assessed 
as afqresaid; $13,668.60, under protest, and thereafter duly demanded 
a refurid bf $12,840.69 of the amount so paid, vi^hich claim for refund 
was denied. , 

The bonds and mortgages and corporate bonds mentioned in the first 
cause of ciction constitute a portion of said jointly owned property. 
On July 15, 1912, the décèdent was the owner of said bonds and mort- 
gages and corporate bonds, and on that day assigned and transferred 
ail of said bonds and mortgages and corporation bonds to John C. 
Knox. On July 19, 1912, Knox assigned and transferred said bonds 
and mortgages to Jonas B. Kissam (the décèdent) and CorneHa B. 
Kissam (one of.the plaintifïs) as joint tenants, and on August 13, 
1912, Knox assigned and transferred said corporate bonds to them 
as joint tenants in like manner. 

The Commissioner of Internai Revenue, in making such additional 
assessment, assumed to act under section 202 of said Estate Tax Law, 
which, So far as material, reads as follows : 

"Sec, 202. That the value of the gross estaie of the décèdent shall be de- 
terminefl by inclndlng the value at the time of hls death of ail property, real 
or Personal, tangible or Intangible, where.ver situa ted. * * * 

(c) To the extent of the interest therein held .lointly or as tenants In the 
entirety by the décèdent and any other person, or deposited in banks or other 
institutions in thelr joint names and payable to either or the survivor, except 
such part thereof as may be shown to hâve originally belonged to such other 
person and never to hâve belonged to the décèdent" 

The question raised by the demurrer to the first cause of action is 
whether, under section 202 of the Estate Tax Law quoted, the entire 
value of the bonds and mortgages should be retumed, or only the value 
of the one-half interest therein from which the décèdent received the 
income; the défendant and the Commissioner of Internai Revenue 
claiming that the entire value of the property should be returned, and 
the plaintifïs contending that the Fédéral Estate Tax Law should be 
construed as not afifecting the one-half interest in said property from 
which said Cornelia B. Kissam always (since 1912) received the in- 
come, on the ground that her said one-half interest in said jointly 
owned property was vested in said Cornelia B. Kissam in individual 
ownership in July and August, 1912, four years before the passage of 
the Estate Tax Law, and remained her individual property to the 
time of decedent's death, and was not, in fact or law, a part of the es- 
tate of the décèdent. 

[1] The first cause of action is to recover that portion of such addi- 
tional tax which is based on the assessment of the Cornelia B. Kissam 
one-half interest in the bonds and mortgages and corporate bonds, and 
deœands judgment for $11,819.74. There are four causes of action^ 
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and défendant has demurred td the fi'rSt 'àhd fourth. The demurrer 
to the first cause of action will be considered. 

The bijnds and mort gages menti oned in the first cause of action 
were assigiied in July asnd August, 1912, to Jonas B. Kissam and Cor- 
nelia B. Kissam by several assignmënts of mortgage; the granting 
clauses of which ran to them (who were therein designated as "party 
of the second part") and to "their survivot", such survivor's executorS, 
administrators, and assigns," and the habendum clauses of which as- 
signmënts, ran to therri, viz. "to the party 6 f the second part and to 
the successors, personal représentatives, àrid'assigns of said party 6f 
the second part forever," and each of said assignmënts contained a 
clause after the habendum stating : 

"It Is the Intention of this asslgnment that the survivor of the said Jonas 
B. Kissam and Cornelia B. Kissam shall become the absolute owner to affect 
the right of the survivor thereto." 

The corporate bonds mentioned ih the first cause of action were as- 
signed to them in August, 1912, by one assignment, the granting clause 
of which ran, "unto the said Jonas B. Kissam and Cornelia B. Kissam, 
their survivor, such survivor's executors, administrators, and assigns," 
and the habendum clause in which ran to them, "their survivor, such 
survivor's executors, administrators, and assigns forever," and said as- 
signment contains a clause after the habendum reading as follows ; 

"It is the Intent of this iustrinnt^nt that the survivor of the said Jonas B. 
Kissam and Cornelia B. Kissam shall become tîie absolute owner of said 
bonds, and that neither the said Jonas B. Kissam, ut^r the said Cornelia B. 
Kissam shall hâve power to affect the right: of the survivor thereto." 

In New York; 

"Every estate granted or devised to two or more persons in tlieir own right 
shall be a tenanov in coramon unless expressly declarcd to be a joint tenancy." 
Real Property liw of New York (Consol, Laws, c. 50) Laws 1909, c. 52, § 66. 

In Mills v. Hussou, 140 N. Y. 99, 104, 35 N.- E. 422, 424, it was 
held : 

"The statute declariii}r that every estate grantod or devised to two or more 
liersons in their own lijiht Fliall lie a tenancy in common, unless expressly de- 
clared to be a joint tensmcy, applies to personal estate." 

In Overheiser v. Lackey, 207 N. Y. 229, 233, 100 N. E. 738, 739 
(Ann. Cas. 1914C, 229), the court said: 

"It was held at an e.irly date, however, in this sfate that the provision of 
the Tîevi.^ed Statutcs which has been quoted did not necessarily require that 
the words 'joint tenancy' should be tised in a grant or^ devise to create an 
estate of that chniacter provided any other expression clearly importing such 
an intent was employed. * * » " 

[ 1 ] It is clear from the language used in the instruments, supra, that 
the ownership of the securities was one of joint tenancy, with right of 
survivorship. The nature and character of a joint tenancy has natural- 
ly been often defined, from Coke on Eittleton, § 288 (186a) and sec- 
tion 281 (182a), to the modem writers. Blackstone's Commentaries, 
Book II, c. Xllv'par. II (Chase's Blackstone [3d Ed.] p. 363) ; Reeves 
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on Real Property, § 680; Tiedeman on Real Property, § 117; Schoul- 
er's Personal Property (1884) §§ 160 and 163. 

[2] That "there is joint ownership of Personal property analogous 
to a joint esta te in lands" is well recognized by the New York courts. 
Matter of McKelway, 221 N. Y. 15, 18, 116 N. E. 348, 349 (L. R. 
A. 1917E, 1143). The légal status of such an ownership is succinct- 
ly stated by Judge Pound in the McKelway Case, supra : 

"Joint tenants, by reason o£ thfi combinatlon of entirety of interest with 
the Power of tijaiisferring ii^ equal shares, are said to be seized per my et per 
tout, or by the kalf and the whole ; but tenants by the entirety are seized 
per tout et non per my, and the conveyance by élther husband or wlfe wlU 
hâve no effeèt against the other, 1£ survivor. Hiles y. Flsber, 144 N. Y. 306. 
TJpon the vesting of an estate by the entirety, both tenants become seized of 
the whole estate, and upon the death of one the survivor aequires no new or 
additional interest by survivorship. Matter of Klatzl, supra. But joint own- 
ership in Personal property may be severed by the act of one In disposing of 
his Interest. If the interest of one joint owner passes to a thlrd party he 
and the other joint tenant become tenants in common. The doctrine of sur- 
vivorship applles only if the jointure Is not severed. Williams on Personal 
Property, pp. 302-306. The undivided half of this joint property which Mr. 
McKelway mlght hâve effeetually disposed of at any time during his life never 
passed into the absolute ownership of his wife until her husband's death." 

[3] The clause in the assignment, supra, "it is the intent of this in- 
strument * * * tjiat neither the said Jonas B. Kissam nor the 
said Cornelia B. Kissam shall hâve power to affect the right of the 
survivor thereto," , cannot be considered as in restraint of aliénation or 
transfer. If so, it would be void. It niust be construed either as an 
idle promise, so far as concerned survivorship, or as a récognition of 
the power of each to seveir the jointure by assigning his or her interest 
and an agreement not to exercise this power. Whether such agree- 
ment would be valid or effective is hère immaterial. 

[4] The situation, therefore, is that Cornelia' B. Kissam owned one- 
half the property. This she had the right to dispose of, and from this 
she received the income. 

"She gained nothing in regard thereto by the death of her husband, except 
ns the jus accrescendi eliminated his interest." Matter of McKelwav, supra ; 
Matter of Teller, 178 App. Div. 450, 453, 165 N. Y. Supp. 517; Matter of 
Moebus, 178 App. Div. 709, 165 N. Y. Supp. 887; Blackstone's Commeutaries, 
Book II, c. XII, par. II ; Chase's Blackstone (3d Ed.) p. 362. 

|5] The tax imposed by section 202, supra, is clearly a succession 
tax. Randolph v. Craig, 267 Fed. 993. If construed retroactively, 
from one standpoint it would impose a tax on property owned by 
Cornelia Kissam prior to the passage of the act, and might be open 
to serious constitutional objections on the ground that it imposed a 
direct tax without apportionment among the states. If construed pro- 
spectivelv, it might be upheld on the theory of Matter of Dolbeer, 226 
N. Y. 623, 123 N. E. 381 : 

"In Matter of McKelway, 221 N. Y. 16, it was held that, even when the joint 
account was created prior to the adoption of the statute, the transfer by sur- 
vivorship wàs taxable to the extent of one-half the joint property. When the 
joint account Is created subséquent to the adoption of the statute, the privi- 
lège of acquiring theentire property by the right of succession may be sub- 
jected to the tax on the method of acquisition. Matter of Vanderbllt, 172 
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N. Y. 69, 73 ; Matter of Keeiiey, 194 N. Y. 281 ; 222 U. S. 525. The rlght to 
take property by snrvlvorslilp Is the création of law up(jn which the state 
may impose conditions (Matter of Dows, 167 X. Y. 227 ; Matter of Wliite, 208 
N. Y. 64, 67), if no vested or contract rights are thereliy violuted." Matter 
of Dolbeer, supra. 

[6, 7| It is true th.Tt section 201 provides that the tax is imposée! 
upon the transfer of the net estate of "every décèdent dying after the 
passage of this act" ; but the assvimption must be that this related to 
estâtes thereafter created, and not to then existing vested property. 
If it be argued that in taxing the succession or transfer involved in 
the passing of the interest of Jonas to Cornelia, the measure of the tax 
was the extent of the interest of both, the resuit is the same. 

At the time the statute was passed Cornelia Kissam's interest be- 
longed to her. In other words, the time of the transfer of the interest 
which Cornelia Kissam got from Jonas Kissam, in his lifetime, had 
passed. From the structure of the act, to say that the measure of the 
tax is the extent of the interest of both joint tenants, is, in efltect, to say 
that a tax will be laid on the interest of Cornelia in respect of which 
Jonas had in his lifetime no longer neither title nor control. 

When viewed prospectively, Congress would hâve the power to tax 
the privilège of a survivor of acquiring the entire property by the in- 
strumentality of a joint tenancy. When viewed retroactively, it must 
be assumed that Congress would regard as the original owner of the 
"part" the surviving joint tenant who prior to the passage of the act 
was vested with or possessed of légal title, whether such ownership 
was the resuit of a gift or of ,t contribution of the "part" of the prop- 
erty embraced within the joint tenancy. 

The view hère expressed is, perhaps, more favorable to the govern- 
ment than that entertained in Randolph v. Craig, supra. If correct, 
the statute will be workable from a practical standpoint and what may 
prove to be serious objections will be avoided. 

Motion granted. 



ALBERS BROS. MILLING CO. v. DRUMHELLER, Collector of Customs, et al. 

(District Court, AV. D. Washington, N. D. March, 1922.) 

No. 214. 

Carriers <s=358— I ndorsee of bill of iading holds title as against purchaser from 
one in wrongfui possession. 

The payée of a draft drawn against a shipment of merchandise con- 
signed to order of the consignor, on which is indorsed "Documents against 
payment," and to which was attached the bill of Iading indorsed to such 
payée, held to hold title to the merchandise as security nntil payment 
of the draft and surrender of the bill of Iading, which title was not di- 
vested by a sale and delivery of the merchandise to a bona fide pur- 
chaser for value, after acceptance of the draft by the drawee, who ob- 
talned possession without authority or knowledge of the payée. 

In Equity. Suit by the Albers Bros. Milling Company against Ros- 
coe Drumheller, Collector of Customs, and the Exporters' & Import- 
ers' Warehouse Company of Seattle. Decree of intervener. 

^=>F0T other cases see same topic & KEY-NUMBER in aU Key-Numbered Digbsta & Indexe» 
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I\arrell> Kane & Strattpn; ,of- Sieattlç, Wash., for plaintiff. ; r - - 
• Charles H. Hartge, of Seattle, Wash., for défendants. 
Bronson, Rohinson & Jones, of Seattle, Wash., for intervener. 

NETERER, District Judge. This action against Drumheller has 
on Stipulation been dismissed, and the issue to be determined is betweeii 
thë, plaintiff and intervener, vvho, it is stipulated, are corporate entities 
doing' business in this district, and that, on December 4, 1919, Rogers, 
Brown & Co. imported from Japan to' Seattle 1,200 bags of peas fronï 
Kaisi .& Co., consignor and shipper over the line of Mikami & Co., 
operator of the steamship Eastern Moon; that the peas were shipped 
and consigned to the order of Kaisi & Co.; Limited, with instruc- 
tion to "notify Rogers, Bfown & Co." At the time of shipment Kaisi 
& Co. drewits draft on Rogers, Brown & Co. in favor of the inter- 
vener for the sum of $9,072, as a part of the purchase price of the peas, 
and Kaisi & Co., for the pufpose of transferring ail of its interest in 
the bill of lading and peas, indorsed and transferred to the intervener 
the bill of lading covering the shipment, and thereupon f orwarded the 
bill of lading, with draft attached, on the face of which is indorsed 
"Documents àgainst payment," to the intervener, and were delivered 
to such intervener on the 26th of December, 1919, who since said timé 
has been the owner and in possession thereof ; that the draft was pre- 
sented to Rogers, Brown & Ce, and accepted December 26, 1919, 
payable bh March 25, 1920. On January 4, 1920, the peas arrived 
at the p'ott of Seattle, and on that date were tmloaded by the carrier 
ori the dock of the East Waterway Dock & Warehouse Company, a 
public terminal warehouse, where the importers in the usual coursé 
of business received their importations. On the 8th of January the 
custbms house broker, an agent of Rogers, Brown & Co., without ob- 
jection of the carrier, made a warehouse entry for the warehousing 
of the peas in bonded storage, and obtained customs permit authoriz- 
ing the transfer of the peas from the dock to the public bonded ware- 
house, and to there deposit them for warehouse and bonded storage. 
At the time ,of the entry no bill of lading was produçed, a bond being 
accepted by the collector from Rogers, Brown & Co., conditioned for 
the production of the bill of lading within 90 days from the date of 
such bond. 

The respondeiît testifiestjiat he did not know that the peas were enr 
tered for warehousing by Rogers, Brown & Co., and did not know that 
a bond had been posted to prpduce the bill of lading. On January 21, 
Rogers, BroNvn & Co. obtâihed a switching permit, authorizing the use 
of cars for transfer of the peas from the dock of said E^st Water- 
way Warehouse Company, to Exporters' & Importers' Warehouse 
Company, and directed a joint letter to the East Waterway Warehouse 
Company and 'Exporters' &' Importers' Warehouse Company, advising 
what had been donc and directed the Exporters' & Importers' Ware- 
house Company to issue to it a negotiahle warehouse receipt on; ar- 
rivai of goodsi On the 23d: of January ,ïpursuant to the permit and 
directions, ,the peas wére withoUt objection, transferred in sealed carSj 
and under the, supervision of the inspecter of custorns, to the public 
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bondéd warehouse, and in conformity with provisions of thë United 
States cttstoms laws deposit.ed in bonded storage under the supervision 
of customs inspectors, and the Warehouse Company without objec- 
tion issued its negotiable warehouse receipt for the peas. On the 22d 
of March following the- plaintiff purchased the peas and paid to Rog- 
ers, Brown & Co. $7,639.65, in good faith, and without notice of fraud 
or mistake or irregularity in deUvering the peas without the bill of 
lading, and without notice that they were consigned to the order of 
the consigner, Rogers, Brown & Co., indorsed and dehvered the ne- 
gotiable warehouse receipt to the plaintiff. Upori the maturity of the 
draft, March 25, the time was extended to May 25. 

Prior to the issuance of the negotiable warehouse receipt- Rogers, 
Brown & Co., paid ail previous storage charges. Thë plaintiff at no 
time had any notice or knowledge of condition, or the relation of the 
peas, bill of lading, or the draft. Juhe 7, 1920, a receiver was appoint- 
ed and took charge of Rogers, Brown & Co.'s assets. The intervener 
took no steps in the matter until it intervened in this case, except on 
the 3d of July, 1920, it notified the coUector of customs that it claimed 
right and title to the possession of the peas. On September 7, 1920, 
plaintiff demanded delivery of the peas from the collector of customs, 
bâsing its right upon its warehouse receipt, and at the time offered 
to pay ail United States customs duties and charges against the peas, 
due and payable, but delivery was refused. By stipulation of the par- 
ties the peas hâve been sold and the money deposited in the registry 
of the court, less the custom charges and expense of sale. 

It is contended by the intervener that by the bill of lading, accom- 
panied by a time draft, upon acceptance of thé draft, the title passed 
to Rogers, Brown & Co., and seeks to support such from National Bank 
V. Merchants Bank, 91 U. S. 92, 23 L. Ed. 208 ; Moore et al. v. Nation- 
al Bank, 44 La. Ann. 99, 10 South. 407, 32 Am. St. Rep. 332. In the 
cases cited a bill of lading of merchandise deliverable to order was at- 
tached to time draft without spécial instructions, and upon acceptance 
of the draft the bill of lading was surrendered, and the court said : 

"If the absence of spécifie instructions left it uncertain what waa to be 
done, fnrtlier tlian to procure acceptanees of the drafts, and to reçoive pay- 
ment when they fell due, it was the fault of the principal. If the conséquence 
was a loss, it would be most unjust to cast the loss on the agent." 

In the same décision, on page 104 of 91 U. S. (23 L. Ed. 208), the 
courtsays: 

"We feel justified in saying that, in our opinion, no respectable casé can 
be found la which it bas been declded tliat when a time draft has been drawn 
against a consignment to order, and has been forwarded to an agent for col- 
lection with the bill of lading attached, without any further Instructions, the 
agent is not justified in delivering over the bill of lading on the acceptance 
of the draft." 

The issue determined by the court in Moore et al. v. National Bank, 
supra, was that in absence of instructions the collecting agent was au- 
thorized to infer that the warehouse receipts were annexed to the draft 
to secure its acceptance, and were to be surrendered on acceptance.- N. 
S. R. V. Barnes, 104 N. C. 25, 10 S. E. 83, 5 L. R. A. 611, has no re- 



220 280 FEDERAL HBPORÏER 

lation to the issue hère, since the issue in that case was négligence on 
the part of the carrier to deliver to the consignée goods upon which 
freight charges were net paid, and the company having thus delivered 
the goods could not enforce its lien for freight charges against the 
goods in the hands of a bona fide purchaser. The intervener is not 
the carrier, but stands in the place of the consignor. Upon the face 
of the di*aft is indorsed, "Documents against payment," to which are 
attached documents per steamship Eastern Moon, which were not sur- 
rendered at the time of acceptance, or at ail. The Suprême Court in 
Dowg V. National Bank, 91 U. S. 618, 23 L,. Ed. 214, held that a bank 
discounting a draft and receiving therewith, deliverable to its order a 
bill of lading of the goods against which the draft was drawn, acquires 
a spécial property therein, and has a right to hold the goods as security 
for the acceptance and payment of the draft. At page 637 of 91 U. 
S. (23 L. Ed. 214) the court says : 

"The défendants could acquire no title, or even lien, from a tortlous pos- 
sessôr ; however innocent they may hâve been (and they were undoubtedly in- 
nocent of any attempt to do wrong), they could not attaln ownership of the 
wheat from any other than the owner. The owner of personal property cannot 
l)e divested of his ownership wlthout hls consent, except by process of law." 

It is shown in this case that interest of the vendor in the goods cov- 
ered by the bill of lading was transferred to intervener for the pur- 
pose of securing the payment of the draft when due, and that it is 
now the owner and holder of such bill of lading, and from the draft 
and attached documents, and the established fact, the parties, no doubt, 
intended that the title and ownership of the property should remain in 
the vendor until the purchase price was paid. Canadian Northern 
Railway Co. v. Northern Mississippi Railway Co., 209 Fed. 758, 126 
C. C. A. 482. Title to the property in issue never passed to Rogers, 
Brown & Co., but vested in the intervener, and as owner it has the 
right to follow and reclaim them as it so elects. Nothing was done by 
the intervener which could mislead the plaintiff, or which did in any 
sensé authorize a limited or spécial bailment, as in Dows v. National 
Bank, supra. Silence when it was not required to speak could not work 
an estoppel. Blanck v. Pioneer Mining Co., 93 Wash. 34, 159 Pac. 
1080. 

"To effect an estoppel must hâve operated as a fraild, must hâve been In- 
tended to mislead, and itself must hâve actually misled. The party keeping 
siïent must' hâve Unown, or had reasonable grounds for believlng, that the 
other party would rely and act upon his silence. The burden of showing thèse 
things resta upon the party Invoking the estoppel." 

As between the plaintiff and intervener, the right of the intervener 
is clear. What enforceable right the plaintiff may hâve against other 
parties is not in issue before the court. 
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MOORE V. SHISLER. 

(District Court, D. New Jersey. April 6, 1022.) 

1. Pleading <s=3360(i)— Motion to strike admits only facts well pleaded. 

A motion to strike out a complaint, under Practice Act N. J. 1912 (P. I.. 
p. 377), for failure to elisclose a cause of action is the équivalent of a de- 
murrer, and does not admit conclusions of law, but only such facts as are 
well pleaded. 

2. Mechanics' liens ©=31 13(2)— Prerequislte» to stop notice under New Jersey 

statute. 

L'uder Mechanics' Lien Law N. J. (P. L. 1917, p. 821) § 3, which provides, 
iuter alla, tHat whenever any contractor shall on demand refuse to pay a 
subcontractcMr "the money * » * due to hlm," the subcontractor may 
serve a stop notice on the owner, which shall be the basls for a lien and 
impose liability on the owner, as construed by the courts of the state, in 
order that the stop notice shall be effective the contractor must first be 
put in fault by a refusai to pay an amount then presently due and pay- 
able, and a demand for a sum which is not yet due under the terms of the 
subcontract is not effective to authorize a stop notice. 

At Law. Action by David H. Moore against George W. Shisler. 
On motion to strike the complaint. Motion granted. 

C. L. Cole and Lee F. Washington, both of Atlantic City, N. J., for 
the motion. 
Boite, Sooy & Gill, of Atlantic City, N. J., opposed. 

BODINE, District Judg-e. The plaintiff entered into a contract to 
furnish the plumbing and heating work for a number of brick and 
frame houses one Wesley B. Porch was building at Atlantic City, un- 
der a contract for the défendant. The contract between Porch and the 
défendant was recorded in accordance with the provisions of the Me- 
chanics' Lien Law. 

This suit is predicated upon the performance of the plaintifï's con- 
tract, nonpayment for the work donc, and the service upon the owner 
of the land of a stop notice in alleged pursuance of section 3 of the 
New Jersey Mechanics' Lien Law (P. L. 1917, p. 821). The question 
at issue is the efïect of the notice. 

The contract between plaintifï and Porch provided, with respect to 
payment, as follows (the italics are mine) : 

"On or about the flrst day of every month during the progress of the work, 
the plumbing and heating contractor shall submit to the gênerai contractor, a 
copy of the pay roU and other . expenditures put forth by hlm, the plumbing 
and heating contractor, during the previous month, also a statement of the 
cost of materlals incorporated in the structures ; upon the gênerai contractor's 
receipt of such statement from the plumbing and heating contractor, he shall, 
within three (3) days of the receipt of same, pvay or cause to be pald to the 
plumbing and heating contractor a sum equal to 50 per cent, of such state- 
ment presented by.the plumbing and heating contractor. 

"At the entire and full eompletion of the worl£, the plumbing and heating 
contractor shall submit to the gênerai contractor a full statement »howing the 
contract priée for the work plus any additions or déductions, viith the fuU 
crédits and payment for the balance shall he tnade icithin tfurty (30) day» 
after the receipt hy the gênerai contractor of such statement." 

^=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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The complaint shows that the work required under plaintiff's con- 
tract was not completed uritil Jttlyvl6,'1920, and it was on this day 
that demand.of .payment was made uppn Porch and the stop notice 
served, and it is said that, such demand and stop notice being préma- 
turé, in that the contract provides that the payment shall be niàde with- 
in, 30 days after the furnishing of the "fuil statement," that no rights 
arose by reason of the stop notice, and the plaintiff is without remedy 
against the owner of the land. Further the complaint nowhere States 
that the "full statement" called forby the contract was given by plaia» 
tifif to Porch, apd it is urged that this "full statement" was a condition 
précèdent ^o, pomplàinant's right to file a stop notice with the owner of 
the land, and that ■ the sum for which the stop notice was served was 
not "due" within the meaning of the statute. 

[1] A motion to strike out a complaint under the New Jersey Prac- 
tice Act of l9l2 (P. L,. p. 377), for fàilure to disclose a cause of ac- 
tion, is the équivalent of a demurrer. Such facts only as are well 
pleaded are admitted and not conclusions of law. Tinsman v. Bel. 
Del. R. R. Co., 26 N. J. Law, 148, 69 Am. Dec. 565 ; Coxe v. Gulick, 
10 N. J. L;aw, 328; Davis v. Minch, 80 N. J. Law, 214, 76 Atl. 328; 
Koewing v. West Orange, 89 N. J. Law, 539, 99 Atl. 203. 

[2] Section 3 of the New Jersey Mechanics' Lien Law, on which 
the action is predicated, is to be found in Pamphlet Laws 1917, p. 821. 
How closely the act resemblesr the first enàjctment, as embodied in the 
Pamphlet Laws of 1853, p. 437 (Revision, p. 668), is shovvn below. 
The act of 1853 is set out in parenthèses and.itailics ; the, a,ct 6î 1917 in 
italics and brdinary type. . • : 

"(That) Whenever ariy munter workinan nr (■oniracior, or whenever any 
contracter under any in.aster worlçmarii or contraetor nh-all, upon devwnd, re- 
fuse to pay any person who may h-axf fuitiished him materiaUfi) used in 
the érection of any such hotL^e or othef tmitâinr/. or any sutx'ontraetor, jour- 
neytnan or la-borer em,ploycd hy Mm in (the) erceting or constrnctinff any 
building, the mon ey or wayes due to him^iit sliall he the dut y of such journey- 
man, (or) laborer, (or) materialnùin or suboontractor to yir-e notice in icritiiig 
to the oxcner or (tlie) oirners of such buildiny, and such mastor workman or 
contraetor of sueh refusai, and of the amount dve to him or them and so 
demanded, specifyinjr said amount as ' lièarly as possible, O/nd the owner or 
owners of imch huildiny shall tkereiipon be- authorized to retain the amount so 
due dnd clmmed by {nn^], nuch journeyman, laborer (or) materialriuin or sub- 
oontractor out of the amount owiny by him or ihcm (to siich ma.ster worltman 
or contracter) on tlie contract or that thereafter may'become due from him 
or them ,on smch contract for labor or material used in the érection of such 
huilàing, giving.(bim) the master workman or contraetor and any contraetor 
uiider any inaster workinan or contractpr written notice of such notice and 
demand, and if the saine be not pald or sctHed by said master icorkman or 
contraetor, or such coiit'racfor tintler any master worl^man or contraetor, such 
o'umer or oivners, on being éatisficd of the cotrectneKs of said {inch) demand, 
nhall pay the same. and the receipt of such journeyman, laborer, (pr) material- 
man or subcontraetor for the' sa me sfiatl entitle such'oii-ner or owners to an 
(illoir.ance therefor in the settlem-ent of accpunls bciiocen Mm, and such. master 
u-orl-puin or contraetor, or hi^ représentatives or assigna, (fs so much pai^ on 
account." ■ . : . ; . . , , 

The original enactment was constfued by Mr. CWef Justice Beàsley 
in Reeve v. Èlmendorf, 38 N. J. 'Xi^V(,, 12d, 132, where he sàys,; ; 

"Kefore the workman or subcontraetor can notify the owner of his claim, 
he muBt put his employer in fault. The statute says that, when the contraetor 
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sliHlI, npon^emand, refuse to pay tho. Wiages due, the owner may 1)© notîfied. 
Now, (herefore, until tlie contractor hàs refused to pay wiiat is justly due 
and in arrear, the statutory remedy is not appllfcable." 

The plaintifï's contention is that Reeve v. Elmendorf is no longer 
law,, and that the 1917 amendment has niodified the statute, sp that 
the reasoning of Chief Justice Beasley no longer applies. The 1917 
amendment, as above shown, merely enl^rges the class who may hâve 
the benefit of section 3. It does not give a right to those whose claims 
are not due. There is no language in the amendment justifying a con- 
trary suggestion. Mr. Vice Chancelier Van Fleet in Kirdand v. Moore, 
40 N. J. Eq. 106, 2 Atl. 269, stated, so far as pertinent, the requisites 
to the maintenance of such an action : 

"A person, to be in a position to be entitled to the remedy glven by the third 
section of the mechanics lien law, must, in the hist place, be a creditor of 
the contractor; not a gênerai creditor, V)ut a. creditor whose dnbt was con- 
tracted for work done to the building erected by the contracter for the owner, 
or for material flirriiShed for the building. Such is the plainrdirection of the 
statute. Second. He must be a creditor whose debt is due. Bèfore a work- 
man or materlalman can notify the owner of bis claim, he must put the con- 
tractor in fault. The statute says that when the contractor shall, upon 
demand, refuse to pay the money or wages due, the owner may be notilied. 
Vntil, therefore, the contractor has refused to pay xvhat is justly due and in 
arrear, the statutory remedy is not appUcahle. Reeve v. Elmendorfj 9 Vroom, 
125. Third. There must be a demand and refusai, and the demand must be 
for such an amount as the creditor i« entitled to he paid at onoe. There càn 
be no recovery against the owner of a lesser sum than that demanded of the 
contractor, because the finding that such lesser sum was the debt really due^ 
would, per se, show that the contractor was not in fault in refusing to pay. 
His obligation is to pay the money or wages due, and if more is demanded, 
he has a right to refuse to pay. Reeve v. Elmendorf, supra. Fdurth. The 
creditor must give notice, in writing, to the owner, of the contractor's refusai 
to pay and of the amount by him demanded. In a case where ail thèse req- 
uisites exist, the wôrkman or materialman has a right to hâve the owner to 
retain the amount so due to him and demanded 'out of the amount owing bj- 
him to the contractor,' and the owner, on being satisfled of the correctness 
of the sum demanded, must pay the same to the workman or materialman, 
and the receipt of the workman or materialman will entltle the owner to an 
allowance therefor against the contractor. In a case where the statuton' 
requisites exist, notice, givon accordiug to the statute, works an assign- 
ment, pro tanto, to the workman or materialman of the rights of the con- 
tractor against the owner. Wightman vi^Brenner, 11 C. E. Green, 489. tlpon 
notice given, the workman or materialman, to the exfent of his demand, takes 
the place of the contractor. Reeve v: Elmendorf,, supra. But if, when the 
notice is served on the owner, there is nothing owing to the contractor, and 
he is without right against the owner, the notice is without légal effect. 
Craig v. Smith, 8 Vroom, 549. The test is whether a suit for the money de- 
manded will lie by the contractor against the owner; if it will not, the own- 
er is not liable to a suit by the workman or materialman. Reeve v. Elmen- 
dorf, supra. The construction of the statutp to this. extent is settled, and 
the rights of the claimants to ,the fund in court must be determiued by the 
rules above stated." ' :•.:•,■ 

It is finàlly urged by theplaintiff that the word "due" in section 3 
of the act'should hâve the construction given the, vyvord ^'due" as set 
forthin the casé of United Statçs v. State Bank of Carolina, 6 Pet. 
29, 8 L. Ed. 308. Whatever force there might hâve been in that arr 
gument prior to the décision in R«eve V; Elmendorf nowrrçquiresiao 
spéculation. It may hère be said in passing that- the Eegislatu're, as-is 
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shown by the context of the act, used the word "due" as referrin[f 
to that which was immediately "due," because the right to file a stop 
notice is given to him "whose money or wages are due." The notice, 
then, if it compHes with the statute, is effective to stop in the hands 
of the owner such sum of money as is owing on the contract or there- 
after may become due on such contract. 

Clearly the Législature recognized the distinction between that which 
is due and that which shall become due, and confîned the rights aris- 
ing from the stop notice to those whose claims were "due" and pay- 
able. 

The motion will be granted. 



THE MUNALBRO. 

(District Court, D. Massachusetts. April 13, 1922.) 
No. 2016. 

1. Collision <sï=>48— Steamer must justify failure to discover sctiooner. 

A steamer colliding witli a scliooner must justlfy herself for faillng 
seasonably to discover the schooner and to keep out of her way. 

2. Collision ®=>82(2)— Duty of ship to discover fog banli and moderato speed. 

It was the duty of a steaiusliip to discover a fog bank ahead of it, 
and to moderate her speed before entering it. 

3. Collision iss=>86— Steamer colliding wIth sctiooner lield solely at fault. 

A steamship colliding with a schooner at night at the entrance to a 
Sound, held whoUy at fault for not sooner discovering the schooner. 

In Admiralty. Libel by Charles Pike against the steamship Munal- 
bro. Decree adjudging steamship at fault for collision. 

Goodwiji, Proctor, Field & Hoar, of Boston, Mass., for libelant. 

Burlington, Veeder, Masten & Fearey, of New York City, for claim- 
ant. 

MORTON, District Judge. This is a case of collision between 
the steamship Munalbro and the schooner Whiteways. It occurred 
about 12:06 a. m., July 5, 1921, in the western entrance to Vineyard 
Sound. The Munalbro is about 375 feet long and 4,000 tons gross 
register. She was bound to the eastward. Her speed was about eight 
knots. The Whiteways was a three-masted schooner; she was loaded, 
as was the steamer, and she was leaving the Sound, bound west. The 
vessels came togèther on the northerly side of the entrance, about a 
mile and a half to the east and south of the lightship, and about two 
miles to the west and south of Cuttyhunk light. 

The account of the accident given by the schooner is that she was 
proceeding under full sail, with a moderate northeasterly breeze, her 
booms being well oflf and guyed on the port side. Her objective was the 
lightship. Another schooner, the Ononette, with which the Whiteways 
was in company, had passed her, and at the time of collision was be- 
tween a quarter and half a mile ahead. The schooner's lookout saw 

^=s>For oUier caaes née eame toplc & KEY-NUMBER In ail Key-Numbered Dlgesta & Indexe* 
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and reported the lights of the steamer. As the vessels drew together, 
the officers of the schooner observed that the steatner's course was tak- 
ing her very close to them. The schooner nevertheless held her course 
and speed, with the resuit that the steamer eut across her bow, carrying 
away her bowsprit and jibboom and ail the head sails, and causing 
severe damage. After the collision the schooner anchored until day- 
light and subsequently made her way to a repair point. 

The steamer's account is that as she approached the entrance she 
saw the Ononette on her port bow and a steamer somewhat broader 
oflf on her starboard bow ; that she was not aware of the présence of the 
Whiteways until the latter's sails were discovered close aboard on the 
starboard bow, and shortly af terward her red light ; that the steamer's 
helm was put hard astarboard and the engines reversed in an effort to 
swing away f rom the schooner ; and that the collision occurred bef ore 
the steamer had swung perceptibly to her helm. 

[1] Obviously it devolves upon the steamer to justify herself for 
failing seasonably to discover the schooner and to keep out of her 
way. Her explanation is that the schooner was sailing along in a bunch 
of rolling fog, which obscured her lights. The steamer also claims 
that the schooner changed course towards the steamer Just bef ore the 
collision, and that this change of course caused the accident. The 
schooner's crew deny that they were sailing in a fog, or that there was 
any fog before the collision, which interfered with her being seen from 
the steamer, or that she changed course as claimed. It thus becomes 
necessary to examine with some care the évidence upon thèse points. 

The collision occurred at six minutes after midnight, steamer's time. 
The clocks of the schooner were an hour faster than those of the 
steamer. Making due allowance for this différence, there is not much 
discrepancy in the statements as to the time of the collision. Until 
midnight the steamer's deck had been in charge of her third mate. 
About five minutes before midnight the captain came to the bridge, and 
remained there until after the collision. As the steamer passed Vine- 
yard Sound Hghtship, it was clearly seen, as was Cuttyhunk light, then 
some 21/3 miles or 3 miles ahead, and Gay Head light about 5 miles to 
the southeast. The steamer's watch also saw the red light of the Onon- 
ette, and observed her as the vessels passed. Just before midnight the 
Gay Head light was shut out by weather conditions, but Cuttyhunk 
light continued visible, according to the steamer's witnesses. At some 
time after the collision both vessels were unquestionably enveloped in 
fog — the Vineyard Sound lightship besran fog signais at 12:15 a. m. ac- 
cording to the testimony. Before daybreak, however, the fog had 
cleared up. 

[2] Whether the fog settled down on that part of the Sound before 
or after the collision is greatly in dispute ; the schooner contending that 
it was afterward, the steamer that it was before. One of the steamer's 
officers, who came on deck immediately after the collision, testifies that 
he did not notice any fog until seven or eie:ht minutes later. The 
schooner's witnesses are inclined to deny that there was fog at any time 
during the night. In this they are plainly wrong, and their déniai im- 
pairs the weight of their testimony. Ward, the mate of the Ononette, 
280 F.— 15 
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testifies that he heard the crash of collision and, looking back, saw the 
lights of both vessels. The steamer contends that the schooner was 
traveling just at the outeredge of the rolling fog bank, so placed that 
she could see the steamer's lights, while her own wefe obscured from 
the steamer — :an improbable state of afïairs, not consistent with Ward's 
testimony, nor with the testimony of the schooner's crew, nor of the 
steamer's own third officer, and her helmsman. I am not satisfied that 
the facts in this respect are as the steamer claims. I think it more 
probable that the schooner was visible from thè steamer and that her 
lights were overlooked. There are some things in the évidence which 
suggest that the steamer's lookout may hâve been inattentive to bis duty. 
Moreover, if there was a fog bank ahead of her, the Munalbro had no 
right to plunge into it at full speed. It was her duty to discover it, and 
to moderate her speed before entering it, as was expressly held in The 
St. Paul, 11 Asp. Mar. Cas. N. S. 169 (C. A.), and The Strong, 7 Asp. 
Mar; Cas. N. S. 194. 

The remaining question is whether the schooner was also at fault. 
The steamer contends that the schooner changed course across her 
bow, and that but for this the vessels would hâve gone clear. It is a 
claim which the steamer is obviously in no strong position to make, be- 
cause nobody on her saw the schooner until just before the collision, 
and her principal contention is that the schooner was obscured by fog 
which made it impossible to see her. In collision cases, a claim by the 
burdened vessel that the privileged vessel changed course and thereby 
brought about the accident is not infrequently made (see Haney v. 
Balt.'Steam Packet Ce, 23 How. 287, 291, 16 L. Ed. 562), but seldom 
with as little in the way of direct évidence to support it as in the présent 
case. Ail the witnesses on the schooner bave testified that she made no 
change of course, and no witness on the steamer testifies to having ob- 
served such a change. McDormand, the schooner's helmsman, gave a 
second déposition, as a witness for the claimant, in which he testified 
that the schooner did change course across the steamer's bow, and that 
his first testimony was untrue. This and the angle of collision con- 
stitute practically ail the évidence in favor of the steamer's contention 
on this point. There are certain grounds for suspicion about the 
schooner's testimony. If there were anv reliable and positive testimony 
that she changed course, the déniais of her crew would hardly suffice 
to convince me to the contrary. But the testimony of McDormand, 
who, at one time or the other, has sworn falsely is not reliable. Of a 
witness in a similar situation, except that his statements in contradic- 
tion of his testimony had not been made under oath, Judge Dodge said : 

"If he were now to make thèse statements under oath, * • * I shoulfl 
be unaWe, under the circum.stanoes shown, to accept or rely upon them for 
any purpose." The Teaser (D. O.) 217 Fed. 925. 

While the angle of collision as described by most of the witnesses 
was much greater than the divergence of the courses on which the 
colliding vessels were proceeding, it is to be borne in mind that the 
impact of the steamer swung the bow of the schooner as soon as the 
vessels came into contact, and the angle given by the witnesses may be 
that of a féw seconds after the collision, instead of at the moment 
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of contract. There may also hâve been a slight swing of the steamer 
to port under her starboard helm and the push of the collision. For 
the schooner to turn across the bow of the on-coming steamer, which 
she had under observation, vv^ould hâve been, not only a violation of her 
duty, but an unnatural and improbable thing to do. On ail the évidence, 
I am not satisfied that it took place. Several other charges of fault 
hâve been made against the schooner; but they are not substantiated 
by the évidence, and it is umiecessary to discuss them. 

[3] While the case is not free from doubt, it seems to me that it is 
probably the not unusual one of a sailing vessel nearly ahead of an ap- 
proaching steamer being overlooked by the steamer. The surrounding 
circumstances support this view. The Ononette was just ahead of the 
Whiteways. She had just passed the steamer close aboard, showing 
her red light. One witness estimâtes the distance between them at not 
over 50 yards. It is likely that she distracted the attention of the 
steamer's lookout for a moment or two. The Whiteways was just be- 
hind the Ononette, proceeding on substantially the same course, and 
also showing a red light. The Whiteways was just enough to the 
southward of the Ononette to bring her almost dead ahead of the Mu- 
nalbro, and was following the Ononette so closely that she was not 
noticed. 

It follows that there must be a decree adjudging the Munalbro solely 
at fault for the collision, and referring the case to an assessor to state 
the damages. 



In n MADDOX. 
Pétition of VIVETT, 

(District Court, W. D. Kentueky. November, 1921.) 

1. Bankruptcy <@=>288(2)— Process in exécution of judgment obtainetf more tlian 

four montlis bcfore bankruptcy cannot be attacked in summary proceeding. 

Under Bankruptcy Act, § 67c (Comp. >St. § i>051[cj), providing that a 
lien obtained in or pursuant to any suit or proceeding begun within four 
months shall be dissolved by the adjudication, where an action was begun 
and .ludgraent entered more than four montlis before the filing of the 
pétition, the final proeess for the enl'orcenient of the judgment by a sale 
of property seized under exécution cannot be interfered with or annulled 
by a summary proceeding, but only by a i)lenary action. 

2. Bankruptcy <s=3288(2)— Right to attack proeess on judgment governed by law 

in force four months before filing of pétition. 

The right of the trustée in a summary proceeding to attack an exécu- 
tion sale under a judgment in an action commenced more than four 
months before the filing of the pétition in bankruptcy dépends on the law 
as it existed previous to a date four months prier to the filing of the 
pétition. 

In Bankruptcy. In the matter of F. M. Maddox, bankrupt. On pé- 
tition by Cage Vivett for review of an order of the référée requiring 
him to account for the proceeds of property sold on exécution. Order 
reversed, with directions to dismiss pétition. 

©ïsFor other cases see same topio & KEY-NUMBBR In aU Key-Numbered Digests & Indexes 
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Crosslànd & Crossland, of Paducah, Ky., for bankrupt. 
Arthur Y. Martin, of Paducah, Ky., for trustée. 
E. T. Bullock, of Clinton, Ky., for Cage Vivett. 

WALTER EVANS, District Judge. This case cornes before us up- 
on a pétition filed by Cage Vivett on October 3, 1921, for a review by 
the court of an order of the référée entered September 26, 1921, direct- 
ing and requiring .said Vivett "to account to and forthvvith pay over 
to" the trustée of the bankrupt "the svim of $818.25 as the property of 
the said bankrupt." 

The facts are not compHcated and are found to be that on the 13th 
day of October, 1920, a judgment was entered by the Mississippi county 
circuit court in the state of Missouri in an action then pending in said 
court, wherein said Vivett was plaintifï and F. M. Maddox was défend- 
ant, the latter being now the bankrupt and the suit being to recover 
from him the sum of $1,078 besides interest and costs. On March 8, 
1921, an exécution was issued on the judgment, and on March 16, 1921, 
was levied on certain personal property belonging to and in the posses- 
sion of said Maddox. Under exécution and levy, and after due ad- 
vertisement thereof, a sale of the property was made by the sherifï of 
that county on April 1, 1921, and Vivett became the purchaser thereof 
for the net sum of $818.25. Meantime on March 30, 1921, F. M. Mad- 
dox filed the pétition in this proceeding to be, and accordingly on that 
day he was adjudicated a bankrupt by this court. Of that fact, how- 
ever, neither the sheriff nor Vivett had any knowledge until a f ew days 
after the sale. 

On June 16, 1921, the trustée of the bankrupt filed before the référée 
a pétition for an order directing Vivett, the purchaser of the property 
sold under the exécution issued on bis judgment, to deliver to said 
trustée the property so purchased at that sale. On Augtist 18, 1921, 
the référée entered an order requiring Vivett to show cause why the 
pétition should not be granted. On August 30, 1921, he entered a 
qualified appearance and filed objections to the relief sought by the 
trustée upon the ground that the référée had not jurisdiction of the 
subject, and moved to dismiss the trustee's pétition, urging that the 
référée was without jurisdiction or power to act in such a situation by 
a summary proceeding, and that the trustee's claim to relief should be 
asserted in a plenary action brought in a court of adéquate jurisdiction, 
and not before the référée. This motion was not sustained, and Vivett 
filed his response to the trustee's pétition as the latter had been amended 
on September 16, 1921. 

Upon final hearing the référée made the order now sought to be re- 
viewed, and which directed and required the retum to the trustée, not 
of the property itself, but of the money for which it had been sold. 
To this phase of the referee's action neither party appears to hâve made 
any objection. Upon the facts as thus presented the inquiry is not, 
primarily, what the rights of the trustée in the property may be^ but 
whether the summary proceeding brought by him is sustainable. 

[1, 2] The exact question to be determined, therefore, is whether, 
upon those facts, a summary proceeding was admissible or whether a 
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plenary action was necessary. Section 67c of the Bankruptcy Act 
(Comp. St. § 9651) provides that — 

"A lien ereated hy or obtaiued iii or piirsiuint to uny suit or proceetling at 
law or in equity, including an attachment upon mesne proeess or a judgment 
by confession, which was begun against a person within four nionths liefore 
the filing of a pétition in banlvruptcy by or against sucli i)erson sliall be dis- 
solved by tlie adjudication of such person to be a banlirupt." 

This statute appears to be relied upon in support of the summary 
proceeding, but it is obvious from a reading of it that its provisions 
were meant to apply only where the "suit" was "begun within four 
months before the filing of the pétition in bankruptcy." Hère the suit 
of Vivett against Maddox was begun previous to October 1, 1920, 
which of course was nmch more than four months before the pétition 
in bankruptcy was filed on March 30, 1921. In this situation the pro- 
visions of section 67 of the act are not available in support of the 
trustee's contention. Any support it may hâve must be based upon the 
law as it existed previous to November 30, 1920, that date being the 
beginning of the four months' period preceding the fihng of the pétition 
in bankruptcy. Meantime, as we hâve seen, the final proeess of the 
Missouri state court for enforcing its judgment of October 13, 1920, 
had been issued on March 8, 1921, had been placed in the hands of 
the sherifï for exécution, and had been levied on property for that pur- 
pose. Hence the question, can a summary proceeding be resorted to, 
to prevent Vivett from enforcing the lawfully rendered judgment of 
the State court by and through the lawful proeess of an exécution duly 
issued and levied before the filing of the pétition in bankruptcy? 

We hâve reached the conclusion that as Vivett's action was begun 
in the state court more than four months before the filing of the péti- 
tion in bankruptcy, and as judgment was promptly entered in that ac- 
tion for the amount of the plaintiff's debt also more than four months 
before the proceeding in bankruptcy was commenced, the final proeess 
of that court for the enforcement of that judgment by a sale of the 
property seized under the exécution should not be interfered with nor 
annuUed by a summary proceeding in this case. We think any other 
ruling would be obviously opposed to the whole current of décisions 
which détermine the grounds upon which a summary proceeding as dis- 
tinguished from a plenary action must be based. To sustain a sum- 
mary proceeding in this instance might nuUify and make inefifective the 
judgment of the state court and the proeess by which it might lawfully 
enforce that judgment, and in view of the facts stated we hold that 
nothing short of a plenary proceeding can properly be held sufficient 
when making an attack upon the validity of proceedings under the 
state court's final proeess in this instance. Courtney v. Shea (C. C. A 
6th Cir.) 225 Fed. 361, 140 C. C. A. 382, 34 Am. Bankr. Rep. 753; 
Shea V. Lewis (C. C. A. 8th Cir.) 206 Fed. 877, 124 C. C. A. 537, 30 
Am. Bankr. Rep. 436 ; Board of Education v. Leary (C. C. A. 8th Cir.) 
236 Fed. 521, 149 C. C. A. 573, 38 Am. Bankr. Rep. 289; York Mfg. 
Co. V. Cassell, 201 U. S. 344, 352, 26 Sup. Ct. 481, 50 L. Ed. 782, 15 
Am. Bankr. Rep. 633; In re Shea (D. C. Ky.) 211 Fed. 365, 366, 369, 
31 Am. Bankr. Rep. 697; In re Howe Manufacturing Co. (D. C. Ky.) 
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193 Fed. 524, W, S28, 27 Am. Bankr. Rep. 477, 478; In fe Mimms & 
l'arham (D. C. Ky.) 193 Fed. 276, 27 Am. Bankr. Rep. 469; In re 
Bacon (C. C. A. 2d Cir.) 210 Fed. 129, 126 C. C. A. 643, 31 Am. Bankr. 
Rep. 777 ; and Collier on Bankruptcy (12th Ed.), in comments on sec- 
tions 23b, 60, 67, and 70 of the Bankruptcy Act (Comp. St. §§ 9607, 
9644, 9651, 9654). 

Accordingly the order of the référée entered Septerriber 26, 1921, 
and sought to be reviewed by the court upon said Vivett's pétition there- 
for, should be and it is reversed, and the référée is directed to dismiss 
the pétition of H. H. Martin, trustée, filed June 16, 1921, as amended, 
but without préjudice to the right of the trustée to institute in any court 
having jurisdiction any proper action based upon the facts developed in 
this proceeding or otherwise pertinent thereto. 



DOUGLASS V. RHODES- 

(District Court, E. D. Arkansas, Jonesboro Division. May 8, 1922.) 

1. Public lands <s=»29— Unsurveyed lands are not "public lands," open to entry 

and sale. 

Unsurveyed lands are not "public lands," withln the meaning of the 
law, so as to be subjeet to sale, entry, or disposai. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Public Land.] 

2. Public lands is=s>3'l — Pre-emptor of unsurveyed lands has no vested right there- 

m. 

A pre-emptor of lands whieh are unsurveyed, and therefore not yet 
open to entry, has no vested right to such lands, but only a preferential 
right to enter in the event that the United States makes no other dis- 
posai of the lands before they are open to public entry. 

3. Public lands (@=^34 — Congress can grant unsurveyed lands to another, regard- 

less of pre-emption by third person. 

Congress had the power to grant unsurveyed public lands of the 
United States, as it dld by Act Jan. 17, 1920, regardless of the right ot 
a pre-emptor to a portion of such lands. 

In Equity. Suit by Annie Viola Douglass against J. W. Rhodes. 
On motion to dismiss the complaint. Motion sustained. 

T. E. Allyn, of Marked Tree, Ark., for plaintiff. 

Davis, Costen & Harrison, of Blytheville, Ark., for défendant. 

TRIEBER, District Judge. This is an action to cancel a patent of 

the United States to the défendant for the land in controversy, or to 

déclare défendant to hold it in trust for the plaintiff. The facts are : 

The land is a part of what is known as the "sunk lands," containing 

several thousand acres. The government claimed them, while numer- 

; ous persons claimed them, by virtue of conveyances from the state of 

, Arkansas, as having been granted to the state under the Svvamp Land 

Act of 1820 (Comp. St. §§ 4958^960), and also as riparian owners 

of the adjacent lands. A number of actions were instituted by the 

government in this court to establish its title. It was finally lield that 

(gssFor other cases see same toplc & KBY-NUMBER In ail Key-Numbered Digests & Indexe» 
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thèse lânds belonged to the government. United States v. Lee Wilson 
(D, C.)^ 214 Fed. 630, affirmed 245 U. S. 24, 38 Sup. Ct. 21, 62 L. Ed. 
128. The lands were ail unsurveycd until 1919^ and the officiai sur- 
vey was filed in the Little Rock land office in May, 1920. 

In the year 1901 the plaintiff's husband pre-empted the land in con- 
troversy, nioving on it with his family with the intention oî homestead- 
ing it under the homestead laws when opened to entry. The husband 
died, and the plaintiff, his widow, continued to réside on it with her 
children. She and her hu.sband made valuable improvements on the 
land, of the value of $1,500. On January 17, 1920, Congress passed 
an act (chapter 49, 41 Stat. p. 1458) granting to the défendant, and 
certain others named in the act, a preferential right to purchase certain 
land.s, including this land, at $1.25 an acre, at any time within 90 days 
after the passage of the act and the filing of the plats of the corrected 
survey in the United States land office in Little Rock, Ark., in accord- 
aiice with the divisions and allotments of a decree of the chancery 
court of Mississippi county, Ark. 

The lands in controversy were the lands decreed to the défendant 
by the said chancery decree. On May 27, 1920, within a few days after 
the fïHng of the plats of the corrected survey, the défendant made en- 
try of the lands at the Little Rock land office, paid the purchase money, 
and received a certificate of purchase. On March 1, 1921, the patent 
therefor was issued to him by the government. 

[1] Upon thèse facts, should the motion to dismiss the complaint 
be sustained? Unsurveyed lands are not "public lands," within the 
meaning of the law, so as to be subject to sale, entry, or disposai under 
the laws of the United States. Newhall v. Sanger, 92 U. S. 761, 23 
L. Ed. 769; Buxton v. Traver, 130 U. S. 232, 235, 9 Sup. Ct. 509, 
32 L. Ed. 920; Bardon v. Northern Pacific R., 145 U. S. 535. 538, 
12 Sup. Ct. 856, 36 L. Ed. 806; Barker v. Harvey, 181 U. S. 48L 490, 
21 Sup. Ct. 690, 45 L. Ed. 963 ; Minnesota v. Hitchcock, 185 U. S. 
373, 391, 22 Sup. Ct. 650, 46 L. Ed. 954. 

"A settlement upon the public lands in advance of the public surveys is al- 
lowed to parties who in good faith intend, when the surveys are made and 
leturned to the local land office, to apply for their purchase. • * * He ha.s 
been permitted by the government to occupy a certain portion of the public 
lands, and therefore is not a trespasser, on his statement that vchen the prop- 
erty is open to sale he intends to take the steps prescribed by law to pur- 
chase it, in which case he is to hâve the préférence over others in purchasing; 
that is, the right to pre-empt it. The United States make no promise to sell 
him the land, nor do they enter into any contract with him upon the subject. 
They simply say to him: If you wish to settle upon a portion of the public 
lands, and purchase the tltle, you can occupy any unsurveyed lands which 
are vacant and hâve not been reserved f rom sale ; and, when the public sur- 
veys are made and returned, the land not having been in the meantime with- 
drawn from sale, you can acqulre, by pursuing certain steps, the right to pur- 
chase them." Buxton v. Traver, 130 U. S. 232, 9 Sup. Ct. 509, 32 L. Ed. 020. 

[2] That a pre-emptor has no vested right has been decided so 
many times that it has ceased to be an open question. A leading case 
is Frisbie v. Whitney, 9 Wall. (76 U. S.) 187, 193, 19 L. Ed. 668. 
In that case the court, after assuming that unsurveyed lands were 
open to pre-emption, as contended by plaintiff, said: 
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"But, resolving thls dlfflcwlty ta favor of complainant for the présent we 
are stiU of opinion that he had not acquired a vested right in tlie land when 
Congress acted upon the subject. What had he doneï Ile had gone iipon the 
land, built a house and barn, and perhaps inclosed some * * * ground 
He had also applied to the reglster of the land office, and offered to make a 
déclaration that he had done thèse things with the intention of making a 
permanent settlement, and clalming the land under the right of pre-emption. 
Thls is ail. He had paid no money, nor had he then tendered any. The land 
offlcers refused to receive hls déclaration, and denied his right to prc-empt 
the land. He never has paid any money, has never received any certifleate of 
pre-emption, and the register and recelver hâve never, In any manner, acknowl- 
edged or admitted hls right to make pre-emption of that land. So far as any- 
thing done by him Is to be considered, his claim rests solely upon his going 
upon the land and building and residing on it. There is nothing in the es- 
sential nature of thèse acte to confer a vested right, or indeed any kind of 
clalm to land, and it is necessary to resort to the pre-emption law to make out 
any shadow of such right. 

"The act of Congress on this subject, to which ail the subséquent acts 
refer, and which prescribes the terms, and the manner of securlng title In 
such cases, Is the act of September 4, 1841 (5 Stat. at I^arge, 453). That waa 
an act full of generosity, for it gave the proceeds • * * of the public 
lands to the States. The tenth section of the act provides that any person of 
the class thereln described, who shall make a settlement upon public lands of 
a defined character, and who shall Inhabit and improve the same, and who 
shall erect a dwelling thereon, shall be authorized to enter with the register 
of the proper land office, by légal subdivisions, one quarter section of sald 
land, to Include the résidence of the clalmant, upon paying the minimum 
price of such land. Section 11 provides that conflicting claima for pre-emp- 
tion shall be settled by the register and reeeiver ; section 12, that prior to such 
entry proof'Of the settlement and Improvement required shall be made to the 
satisfaction of the register and recelver; and section 13 requires an oath to 
be made by the clalmant before entry ; section 15 requires a person settling 
on land with a view to pre-emption to flle wlthin a limlted time a statement 
of Ms intention and a description of the land. When ail thèse prerequlsites 
are complied with, and the clalmant has paid the price of the land, he Is 
entltled to a certifleate of entry from the register and reeeiver, and after a 
reasouable time, to enable the land officer to ascertain if there are superior 
daims, and if in other respects the clalmant has made out his case, he is 
entitled to receive a patent, wlilch for tho flrst time invests him with the légal 
title to the land." 

This was reaffirmed in the Yosemite Valley Case, 15 Wall. (82 tJ. 
S) 77, 87, 21 L. Ed. 82; Buxton v. Traver, supra, and in the late 
case of Banning Co. v. California, 240 U. S. 142, 151, 36 Sup. Ct. 338, 
60 L. Ed. 569, where it was again held that such pre-emption confer- 
red no vested right as against the government. The rule would be 
différent, if this were a contest between parties for a preferential right 
of entry. In such a case the first pre-emptor would hâve a preferen- 
tial right over the later applicant. Shipley v. Cowan, 91 U. S. 330, 
338, 23 L. Ed. 424; Weyerhaeuser v. Hoyt, 219 U. S. 380, 388, 390, 
31 Sup. Ct. 300, 55 h. Ed. 258; Wadkins v. Producers' OU Ce, 227 U. 
S. 368, 370, 33 Sup. Ct. 380, 57 L. Ed. 551. 

[3] As the plaintifï had no vested right against the United States 
at the time Congress enacted the Act of January 17, 1920, Congress had 
the power to grant it to the défendant, and, having done so, the courts 
are powerless to grant the relief asked, although working a great hard- 
ship on the plaint! ff. 

The motion to dismiss is sustained. 
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CLAFFY V. FORBES, Director of Bureau of War Rlsk Insurance. 

(District Court, W. D. Wasliington, N. D. April, 1922.) 

No. 260E. 

t. Army and navy <s=»5M/2, New, vol. I2A Key-No. Séries— War rlsk Insurance 
régulations hâve the force of law. 

Tiie régulations promulgated by the Bureau of War Risli Insurance, 
wliicli, witli tlie provisions of tiie War Risls Insurance Act (Comp. St. § 
514a et seq.), lirait the contract for sueh insurance, liave the force of law. 

2. Evidence <s=347— Court judlcially knows régulations of department of govern- 

ment. 

ïhe court judicially lînows o£ the régulation by a department of the 
TJnited States government. 

3. Army and navy <s=5li/2, New, vol. I2A Key-No. Séries— Letter to soldier's 

nrother held suflicient "désignation of beneficiary". of war insurance after the 
death of the mother. 

Under War Eislc Insurance Act Oct. 6, 1917, §§ 400, 402, and Act June 
25, 1918, §§ 2, 21, and the régulation of the Bureau of War Rislî Insurance 
autliorizing change of beneficiary by notice in writing to the bureau 
signed by the insured a letter written by an insured soldier to his mother, 
plainly expressing his wish that in the event of the mother's deatli the 
insurance should be made payable to the soldier's nièce, was a sufflcient 
désignation of the nièce as a beneficiary, the fact that the letter was not 
addressed to the bureau, or was not presented to it by the motlier in her 
lifetime, not requiring the disregard of the soldier's wishes. 

4. Army and navy <s=>5\V2, New, vol. I2A Key-No. Séries— Notice of désignation 

of beneficiary of war risk insurance need not be received prier to death of 
soldier. 

Under the régulations of the Bureau of War Rislc Insurance, pro- 
viding that before notice of désignation has t)een received payments will 
be mîide under the laws of intestacy, the fact tbat a letter designating me 
beneficiary was not received by the bureau prier to the death of the 
soldier does not invalidate the desigi'.ation, nor defeat the rights of the 
beneficiary so designated to installmcnts of the insurance thereafter 
falling due. 

In Equity. Suit by Irène Claffy, as guardian of the estate of A^es 
Claffy, a minor, against Charles R. Forbes, Director of War Risk In- 
surance. Disposition rendered for plaintiff. 

The plaintifC is guardian of Agnes Claffy, a minor nièce of Clarence Swank» 
■who was killed in battle in the line of duty September 26, 1918, and wh» 
at the time of his death carried war risk Insurance in the sum of $10,000, 
in whieh policy Malinda Swank, motlicr. was named as beneficiary. On th& 
15th day of .Tuly, 1918, the deceased soldier, in a letter addressed to his moth- 
er and father, among ofher things. said: "* * * j hâve also made ouf 
a $10,000 life insurance to you. If I should be killed. it will be paid to you, 
$57.50 a month for 20 years, and I wish that if you should not live to get it 
ail that you make it so that Agnes would get it. * * * " 

On March 10, 1919, the mother published and declared a codicil to her 
last v/ill aud testament, in which she bequeathed to the named nlece the said 
Insurance. Thereafter the mother dled, and the last will and testament was 
probated, and demand was made by tbe executor upon tlie war risk insur- 
ance for the unpald installments due under said policy. The said letter was 
likewise presented to the Bureau of War Risk Insurance, and payment de- 
manded on behalf of the nièce, as a beneficiary designated within the régu- 
lations. 

A motion to dismlss is made on the part of the United States and the Bu- 
reau of War Risk Insurance. The other défendants hâve not appeared. It is 

<S=5For other cases see same toplc b KBY-NUMBER In ail Key-Numbered Digesta & Indexes 
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coiuiedod tiiat the niiiiiiid instiilliufiits of war risk iiisurance are not sub- 
.iw,t to the testainentary disDositioii by tlie bi^ii(>flciai-v (Cassarello v. V. S. 
1I>. CI 271 Fed. 4,S(i). and tliat tlie riglit of the iiIi'Je to recover must be 
ijredicated on the letter ix*ferred to. The contention of the plaintUî is that 
ihe letter is an equitaljle désignation of beuoHciary. 

Walter B. Eeals, of Seattle. Wash., for plaintifï. 
John A. Frater, Asst. U. S. Atty., of Seattle, Wash., for défendant 
Forbes. • 

NETERER, District Judge (after stating the facts as above). [1, 2] 
The insurance policy is a contract between the insured and the Bureau 
of War Risk Insurance within the limitations of the War Risk Insur- 
ance Act (Comp. St. § 514a et seq.) and the régulations promulgated by 
the Bureau of War Risk Insurance, such régulations having the force 
of law (U. S. V. Birdsall, 233 U. S. 231, 34 Sup. Ct. 512, 58 L. Ed. 
930; U. S. V. Grimaud, 220 U. S. 506, 31 Sup. Ct. 480, 55 L. Ed. 563), 
and the court judicially knows of the régulations by a department of 
the United States government (Caha v. U. S., 152 U. S. 211, 14 Sup. 
Ct. 513, 38 L. Ed. 415). The purpose of insurance, as expressed in 
the act (section 400), is to give greater protection to the soldiers and 
sailors and their dependents; for this protection the insured pays a 
stipulated compensation, based upon the American Expérience Table 
of Mortality, and interest at 314 per cent, per annum (section 402), and 
the beneficiaries are limited to spouse, child, grandchild, parent, broth- 
er, or sister (section 402), uncles, aunts, nephews, nièces (Bulletin No. 
1). The insurance shall be payable only to the beneficiary (section 21, 
Act June 25, 1918, 40 Stat. 609, 615), and is exempted from taxation 
and debts, and is nonassignable (section 2, supra, as section 28 added to 
article 1, October 6, 1917, 40 Stat. 402). 

[3] The insured may change the beneiiciary in writing, signed by 
the insured, and witnessed by one person (Régulation 14, dated March 
20, 1918). By amendment of this régulation dated February 24, 
1919, the change may be made "by notice in writing to the Bureau of 
War Risk Insurance, signed by the insured, or by his duly authorized 
agent," the change to be effective when received and recorded in the 
War Risk Insurance Bureau.. Under the rcEfulations of February 24, 
1919, if the insured had written to the bureau, supra, that upon the 
death of his mother, the beneficiary, to pay the unpaid installments to 
the nièce, such désignation would undoubte'dly hâve been sufficient, and 
if the mother during her lifetime had notified the bureau, supra, in 
writing, pursuant to the provisions of the letter, that upon her death 
the unpaid installments should be paid to the nièce, the désignation 
would hâve sufficed. The intent to designate the nièce as residuary 
beneficiary is explicitly established. Does the fact that the désignation 
was by misapprehension of the laws sent to the mother, instead of the 
bureau, defeat the soldier's intent and right granted him under the in- 
surance contract and law? 

This inquiry must be answered in the négative. Is the désignation 
made in harmony with the régulations at the time it was received by 
the bureau sufïïcient ? Yes. The only purpose of the régulations, hav- 
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ing relation to change of beneficiary, îs to enlarge the right of the in- 
sured, and to protect the insurer. To hold the désignation in the letter 
sufficient does not change the liability of the insurer, and is within the 
privilège granted the insured. The brothers and sisters of the deceased 
soldier hâve no right, except that of blood relationship, and ail right is 
determined against thera by the expressed désignation by the deceased 
in harmony with the régulations at the time it was presented. The 
exécution and receipt of désignation must be taken together. It takes 
both to conclude the issue, and form, formality, and légal technicality 
must give way to conimon sensé and remédiai justice, when ail doubt 
is removed as to the intent of the deceased soldier; and when the pur- 
pose of the law has been complied with, there should be no hesitancy 
in carrying out the express wish of such deceased. The letter is a 
désignation signed by the insured and the f act that it was sent to the 
mother to make the final désignation, in the event of her death, instead 
of being sent to the bureau for record, should not defeat it. 

[4] Ail that is necessary is that the real wish and purpose of the 
soldier, who exposed his life in the army for the safety of the govern- 
ment, should sufficiently appear (notes, Cooper's Justinian, p. 496, R. 
E. ; Gifts Inter Vivos, Jaen-Marie Ricard, printed in Paris in 1754, p. 
332) ; nor is it vital that notice of désignation should be received by the 
bureau prior to the death of the insured. The régulations of February 
24, 1919 (paragraph 3), provide for such a contingency : 

"Before notice of such de.signation lias been received and recorded by the 
■bureau, payment shall be made to those entitled accordin? to the laws of 
intestacy. as provided in section 402 o£ tlie War Rlsk Insurance Act." 

Throughout the history of the civilized world, since the decrees of 
Julius Caesar, the intention and wish of the soldier, with relation to 
désignation of beneficiary or disposition of property, killed in the hne 
of duty, has been carried out when ascertained, wKether it was scrawled 
in the sand with the point of his sword, or written on the scabbard of 
his sword or his shield (The Customs of Duchy of Burgundy, printed 
at Dijon, 1694, p. 410; Coutumes de Paris, column 51, Paris, 1714); 
and remédiai justice requires, under the facts in fhis case, that the 
désignation of the nièce in the letter to the mother be established f rom 
the date of présentation to and record thereof by the Bureau of War 
Risk Insurance. 



THE OREGON. 
THE FRANK COE. 

(District Court, S. D. New York. October 22, 1918.) 

Collision ®=596— Vessel colllding with forryboat held at fault. 

In a collision between a vessel and a ferryboat in a river, while angling 
In to their respective berths, held, that the vessel was at fault and that the 
ferryboat was not. 

In Admiralty. Collision between the ferryboat Oregon and the 
steam lighter Frank Coe. The Frank Coe held at fault. 
Decree affirmed 280 Fed. 238. 

®»For other cases see Bame toplc & KEY-NUMBEE in aU Key-Numbered DlgesU & Indexe» 
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Pierre Brown, of New York City, for the Frank Coe. 
Geo. E. Hargrave, of New York City, for the Oregon. 

LEARNED HAND, District Judge. This case présents the usual 
conflict of testimony, without very much by which it may be corrected. 
Upon the whole the witnesses for the Coe impressed me more favor- 
ably than those for the Oregon, yet the différence is not enough to jus- 
tify a finding based upon their relative credibihty. As is common, I 
can corne to a conckision more certainly by a considération of the prob- 
abilities than by an attempt to apportion the weight to be given to 
the several oaths of those who appeared. 

It is agreed that the Coe remained near the east side of the river 
iintil not far below the Biooklyn Bridge. In passing under it she had 
got over no further than the center of the channel. Now Pier 26 is 
only a very short distance above the western abutment, so that it 
seems strange to me that she should hâve exposed her starboard side to 
the full force of the ebb by going nearly across stream, rather than 
by making up to say Pier 28 or 29 preparatory to berthing at Pier 30. 
However, the testimony on both sides appears to put her no further ofï 
shore than 200 feet when opposite Pier 26, and I must conclude that 
she preferred to navigate nearly across the stream rather than to op- 
pose the full force of the ebb further out in the channel. Whether her 
course thereafter was directly upstream, or whether she was angling 
in tovvards the pier ends, appears to me incapable of détermination. I 
incline to suppose that .she angled in slightly ail the time, basing this 
conclusion upon the angle of collision, which I shall discuss, and upon 
the probability that such would be her course. The collision occurred 
somewhere between Piers 26 and 28, and between 100 and 200 feet ofï 
shore, but it is quite impossible to assign it more definitely. 

As to the course of the Oregon, I accept the statement of her witness- 
es that she came down upon a substantially straight course from well 
out in the stream when under the Manhattan Bridge to the outer corner 
of her rack. I cannot believe, in spite of the advantage of the tide, 
that she would hâve held her course in mid-channel till nearly opposite 
the slip. To do so would hâve embarrassed her entrance into the slip, 
unless she was prepared to go well below the racks and then to enter 
against the tide. This, it is true, is what many vessels would do, so 
situated, rather than to enter with the tide, but none of the witnesses 
suggest that she did it, and it would not, I think, be a maneuver com- 
mon to ferries which approach more directly. It seems pretty clear 
that, if she meant to enter without going below, her natural course was 
to keep angling into the slacker water she would tind close to the New 
York shore. This would enable her to make her berth without hav- 
ing her course continually changed as she crossed the river with the ebb 
on her quarter. 

I therefore place the vessels upon crossing courses, a conclusion 
corroborated by the .-Ugle of collision. The Coe insists that there was 
no angle, but that it was a case of head and head meeting, and this is 
borne out also by the report of Day, the Oregon's master. The story 
of Hines, the Oregon's passenger, though certainly not accurate in 
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degree, I give credence to, and it is to the contrary, as well as those 
of the other witnesses for the Oregon, and I am disposed to accept 
their version. I cannot think that in broad dayHght two vessels could 
come into collision upon exactly opposite courses without either 
yielding a point to the other. Such foUy seems to me scarcely créd- 
ible. Furthermore, at least two of the Coe's witnesses agrée with the 
rest, that the force of the blow threw the Oregon's head heavily to 
starboard, which presupposses an angle of collision, The help ren- 
dered the Oregon af ter the collision also fortifies this testimony. Even 
if the Coe were further inshore than the Oregon, yet still, if the Ore- 
gon were angling in, the collision would not hâve been head on. The 
angle was probably very small in any case, but I think that it was an 
appréciable one. 

If the vessels were in this position, I see no reason for changing the 
usual incidence of the respective duties of vessels upon crossing courses. 
The Oregon's course was patent to ail ; she was a ferry upon a known 
course to a noterions destination. I know of no rule which forbade 
her entering her slip on a course direct, but gradually angling in. It 
is true that she was probably shaving the pier ends rather close, but 
that, though a fault, did not contribute to the collision between herself 
and a vessel which, like the Coe, was not emerging, but was herself do- 
ing the same thing. It v/as not a proximate cause of this accident, 
since it was obvious to the Coe. 

The Coe did not keep out of the Oregon's way, and the Oregon did 
keep her course and speed, and concededly did give at least one whistle. 
It is urged that the case is one where the ferry attempted to push other 
craft out of her way and should be held for the conséquences. My 
answer is that, if the courses were crossing, she had the right of way, 
and that she was obliged to "push out of the way" ail burdened vessels. 
At least I cannot suppose the Coe's story correct, which says that the 
vessels were on opposite courses, but safely starboard to starboard. 
This would not hâve resulted in any collision at ail. If, on the other 
hand, they were on meeting courses, we are again faced with the neces- 
sity of supposing that neither yielded till they met head on, which, as 
I hâve said, is incredible. 

Even if I am to suppose that the Coe was inside of the Oregon and 
headed straight upstream, yet if the Oregon were on a steady course 
angling in, the case still seems to me only of crossing courses, because 
the Oregon's course would in that event lead her across the Coe's 
bows. In any aspect the Coe's proper navigation was to port her- 
wheel and ease out into the stream. My conclusion is either that the 
Coe was inattentive until too late, or that she tried, being near to her 
slip, to force the Oregon's rights. 

On the whole case, therefore, I find the Coe at fault and the Oregon 
not at fault. Settle decrees in accordance with thèse findings. 
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THE OREGON. 
THE FRANK COE. 

(Circuit Court of Appeals, Second Circuit. January 26, 1922.) 
Nos. 160, 161. 

Appeals from the District Court of tlie United States for the Soutliern Dis- 
trict of New York. 

Libels by the International Nickle Company against the ferryboat Oregon, 
the Brooklyn & Manhattan, Perry Company, claimant, and by the Brooklyn 
& Manhattan Ferry Company against the steam lighter Frank Coe, the In- 
ternational Nickle Company, claimant. Froui a decree (280 Fed. 235) the last- 
uamed claimant appeals. Affirmed. 

Maeklin, Brown, Purdy & Van Wyck, of New York City (Pierre M. Brown, 
of New York City, of counsel), for appellant. 

Harrington, Blgham & Englar, of New York City (Vine H. Smith, of New 
York City, of counsel), for appellee. 

Before HOUGH, MANTON, and MAYER, Circuit Judges. 

PER OURIAM. Decree affirmed, with interest and costs. 



P, LORILLARD CO. v. WEINGARDEN. 

(District Court, W. D. New York. March 15, 1922.) 
No. 369-B. 

1. Injunction ©==)I47— Granted pendante lite, when plaintiff made prima fade case 

of right thereto and irréparable damage, notwithstanding counter afiidavits. 

Where plaintiff showed prima facie tliat it sold cigarettes to a third 
party, and the third party sold them to défendant with the understanding 
that they were not to be resold in the United States, and that because of 
their inferior grade irréparable damage would resuit to plaintiff's busi- 
ness from their resale in the United States, au injunction pendente llte, 
maintaining the status quo untll final hearing, will be granted, though 
defendant's afiidavits show that it purchased without notice of such re- 
striction, as any damages resulting to défendant from the injunction may 
be ascertained and measured. 

2. Injunction (§=361 (I)— Restrictions on resale enforced. If reasonable and with- 

in proper limitations. 

A court of equity will enforce a restrictive covenant by a buyer of 
goods concerning their resale, if it is reasonable and made within proper 
limitations. 

In Equity. Suit by the P. L-orillard Company against Max Wein- 
garden. On motion for a preliminary injunction. Preliminary in- 
junction granted on conditions. 

Simon Fleischmann, of Bufïalo, N. Y. (Stroock & Stroock, of New 
York City, of counsel), for complainant. 

Penney, Killeen & Nye, of Buffalo, N. Y. (John A. Kelly, of Buffalo, 
N. Y., of counsel), for défendant. 

HAZEL, District Judge. A brief statement of the daims of the 
parties arising from conflicting versions will suffice for the purpose 
of the décision that it is thought proper to make herein. The plaintiff 

^=»For other cases see same toplc & KEY-NUMBEK In ail Key-Numbered Dlgests & Indexe» 
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corporation seeks tb enjoin the défendant from selling a large quantity 
of "Helmar" cigarettes, or portions thereof, for use in the United 
States, in violation of a sales agreement between, it and the Volga 
Engineering & Trading Company, Inc. (hereinafter called Volga Com- 
pany), which later on sold the identical cigarettes to the défendant, sub- 
ject to the agreement, as the bill allèges, that they were not to be sold 
for consumption in the United States, but were to be promptly ex- 
ported to a foreign country and sold there. The ex parte affidavits 
of plaintifï establish that the Volga Company unquestionably purchased 
the cigarettes on about March 23, 1921, with the direct understanding 
that they were sold for export only, and were not to be resold for use 
in the United States, and, moreover, that they were resold by the Volga 
Company on or about June 18, 1921, to défendant under restriction as 
to sales is testified by one Kwasha, président of the Volga Company, 
who is claimed to be corroborated inf erentially by various of plaintifï's 
affidavits. 

The défendant dénies that he bought the cigarettes under any re- 
strictive covenant as to resale by him, and disclaims being aware of 
any understanding with relation thereto between plaintiff and the 
Volga Company, and indeed, on the contrary, asserts that he bought 
the cigarettes without anything being said as to any restriction on re- 
sale, except that he was told that they were shipped to Copenhagen for 
the express purpose of enabling plaintifï, or the Volga Company, to 
avail itself of the right to hâve remitted the internai revenue taxes 
that had been paîd for the government stamps upon the individual 
packages, and that shipment to a foreign port was required to procure 
remission or draw back. He is claimed to be corroborated by the wit- 
nesses Bondy, who acted as his counsel in the negotiations for the 
purchase of the cigarettes, and Solomon, who was his broker, both of 
whom testify that the cigarettes were sold without any restrictions as 
to resale, or as to the right to bring- them back to the United States 
for consumption ; both testif ying to their understanding that the goods 
were exported merely to obtain a landing certificate and to procure a 
drawback of revenue taxes. There are other affidavits for défendant 
which appear to inferentially support the claim that the purchase was 
made, unaccompanied by any restrictive agreement as to reimportation 
and resales in the United States. Letters, too, are in évidence pass- 
ing between défendant and the Volga Company, and other letters and 
replies thereto, from which conflicting inferences may be drawn. 

Plaintiff's claim is that its only purpose in selling the cigarettes was 
that they had become dry, stale, and infcrior, and were not up to the 
standard of the Helmar brand sold by it in the markets of the United 
States; that because of their deteriorated condition it sold them under 
restriction as to place of sale at the price of only 7 cents per thousand, 
excluding the drawback of $3 per thousand, which would be paid on 
receiving a landing certificate of the arrivai of the cigarettes in a 
foreign country. The export price for cigarettes in good condition 
was $7.65 per thousand, and for domestic trade $10.14 per thousand, 
The défendant paid the Volga Company $1.75 per thousand, or a total 
of $20,791.45. One million of the cigarettes hâve been imported into 
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this country by défendant, and he had advertised them and other 
Helmar cigarettes (about 10,000,000 in number) which are still in 
Coçenhagen, and which he threatens to bring back for sale in the 
United States at a lower price than the price at which such brand of 
cigarettes is sold by the plaintiff. The défendant also has introduced 
ex parte testimony tending to show that cigarettes contained in pack- 
ages brought back from overseas are not deteriorated, but only a little 
dry, and that many smokers prefer cigarettes of that character. 

[ 1 1 Considering ail the testimony of the défendant, there are never- 
theless certain inferences to be drawn from plaintiflf's affidavits which 
to my mind create a probability that it may succeed on the final hearing. 
Even though the déniais of défendant may be thought to outweigh 
affirmative assertions with respect to his knowledge as to restriction on 
sales, I think that plaintiff's prima facie case and the undoubted in- 
jury to its business in the United States that may resuit from the sale 
of the cigarettes, assuming them to be of inferior grade, warrants the 
issuance of an irijunction pendente lite. The argument of counsel, to- 
gether with the complète brief s filed, indicate not only the necessity of 
determining conflicting évidence as to essential matters, but important 
questions of law are also involved which require careful considération, 
it seems to me, and accordingly a maintenance of the status quo until 
final hearing can be had. It is peculiarly a case that should not be 
determined on its merits until the ex parte affiants are examined and 
cross-examined. 

[2] Défendant insists that the injunction should not issue, even 
though he knew of the restrictive agreement between it and the Volga 
Company ; that the agreement was in restraint of trade ; that a case of 
unf air compétition is not made out ; that the complainant comes into 
court with unclean hands. But ail thèse questions in the main may be 
reserved to the trial, except that it may be stated that I am f airly sat- 
isfied that a court of equity will enforce a restrictive covenant, if it is 
reasonable and made within proper limitations. There does not seem 
to me to be anything unreasonable in the réservations under considéra- 
tion. 

To enjoin the défendant from reimporting the cigarettes and selling 
them in the United States may, it is true, also be of great damage 
to him. If he purchased them without any covenant of restrictive sale 
or reasonable notice thereof, then his disposai of them should not be 
hindered or delayed to his détriment. But any damages that may re- 
suit to him by reason of the preliminary injunction may, I thinîc, be 
ascertained and measured while on the other hand the damages and 
injury to plaintifï from violation of the covenant may be irréparable. 
Hence, without deeming it necessary to further or more fully pass upon 
the Y^rious questions of law submitted in the briefs, I détermine and 
décide that a preliminary injunction issue only upon plaintifï filing an 
undertaking or bond conditional to fully indemnify the défendant for 
the costs and damages that he may sustain by reason of the restraining 
order entered herein. 

So Ordered. 
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CATHERWOOD v. UNITED STATES. 

pistrict Court, E. D. Pennsylvania. April 7, 1922.) 

No. 8766. 

Internai revenue €=>7— Estate tax paid not déductible from taxable income of 
oecedent prior to death. 

Under Tax Act Sept. 8, 1916 (Comp. St. § e336a et seq.), an indivldual 

taxpayer and his estate after death are separate entities, and section 5, 

permltting déduction from income of taxes paid to tlie United States, does 

not authorlze an executor to deduct the amount of estate tax paid from 

the taxable income of décèdent for the part year prier to hls death. 

At Law. Action by Wilson Catherwood, Executor, against the Unit- 
ed States. On affidavit of défense raising question of law. Décision 
and judgment for défendant. 

M. Hampton Todd, of Philadelphia, Pa., for plaintiff. 
Truman D. Wade, Asst. U. S. Atty., and George W. Coles, U. S. 
Atty., both of Philadelphia, Pa. 

DICKINSON, District Judge. Other questions than the one herein 
discussed hâve been suggested and one formally raised. We pass them 
ail, except the one discussed, as we understand this to be the request 
of the parties. We treat the question as one raised in accordance with 
the Pennsylvania Practice Act of 1915 (Pa. St. 1920, §§ 17181-17204). 
The issue is in efïect one raised by demurrer. 

The Question Stated. 

Broadly the question is a challenge of the cause of action. Disre- 
garding formalities, the plaintiff claims the right to deduct from the 
income tax owing by the décèdent for the part of the year between De- 
cember 31, 1919, the end of the last tax year, and August 22, 1920, the 
date of the death of plaintiff's testatrix, the estate tax levied upon the 
estate, payable August 22, 1921, or one year from decedent's death. 

The Facts. 

Emma R. Catherwood, the plaintiff's testatrix, died August 22, 1920. 
Letters testamentary were granted to the plaintiff on August 25th fol- 
lowing. On February 25, 1921. the niaintiff, in obédience to the direc- 
tions of the Revenue Act of 1918, fîled a retum of the income of the 
testatrix for that part of the current tax year of her death covering 
the period between January 1. 1920, and Aueust 22, 1920 fboth inclu- 
sive). No déduction was made for anv estate tax. because under the 
régulations enforced at that time the taxing authorities would not hâve 
altowed it. The income tax upon the income of the d^'-edent Cretumed 
as above) was paid at the time of filine the retiirn. The plaintiff also 
filed a ret"rn of the income of thf> estate for the neriod between Au- 
gust 22, 1920, and Tanuarv 1, 1921 ("both inchi<;ive\ There was no 
taxable net income for this neriod. The plaintiff also filed an estate 
tax return and paid a tax of $10,14 2.99, in accordance with this return. 

<f:»For ntlicr caRp» see sune tople ft KŒY-NUMBER in ail Key-Numberea Dleests & IndeZM 
280 F.— 16 
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The sum so paid is in excess of the income tax paid on the basîs of 
the net income of tlie décèdent to the time of her death. Asserting the 
estate tax paid to Jje properly déductible from the income tax paid, de- 
mand is made for the return of the latter. 

The Argument. 
Counsel for plaintiflf reasons to a conclusion favorable to the plain- 
tif! from the following propositions : 

(1) The Tax Act permits the taxpayer to deduct from his income 
otherwise subject to income tax any sum paid to the United States 
for taxes, if the sum so paid was paid, or the tax so paid accrued, with- 
in the year. Woodward's Estate, infra. 

(2) The estate tax paid was such a tax. 

Discussion. 

The conclusion follows if the premises are sound. The second, as 
stated, is supported by Woodward's Estate, 256 U. S. 632, 41 Sup. 
Ct. 615, 65 L,. Ed. 1131. The first, as stated, must likewise be accepted, 
if there is embraced in it the fact that the taxpayer who has paid the 
estate tax to be deducted is the same person whose net taxable income 
is being thus found. 

Just hère is the point of the différence between the opposing argu- 
ments which are addressed to us. There is much practical force in the 
view of counsel for plaintiff that there are not "two separate entities" 
in the person of the décèdent and her estate. The plaintiflf is the rep- 
résentative of the estate of the décèdent. The income returned for the 
period ending with the death and the income returned for the remain- 
der of the tax year are both returned and the tax paid by the executor 
in his représentative capacity, and together are paid as the tax on the 
income for the whole taxable year. Substantially the décèdent and his 
estate are for taxing purposes one, and it does seem that the séparation 
of them into two taxables is an artificial distinction. None the less the 
power and the possible motive of the taxing authority to dififerentiate 
them is undenied. The sole question is : Are they in the eyes of the 
taxgatherer one or two? 

Upon a fuU survey of the statute, our conclusion is that there are 
two taxpayers — not one — the décèdent, who pays on his income to the 
tnne of his death, and his estale, which pays on the income of the 
estate and an estate tax. It is true the three taxes are paid out of the 
estate, but the first is paid as the tax upon the income of the décèdent, 
and is paid as ail his other debts are paid. The other taxes are paid as 
taxes assessed against the estate. If the two income taxes were one, 
they would be returned and paid as one, based upon the income for 
the whole taxable year. Instead of this, they are returned and paid 
separately as upon the incomes of difïFerent taxpayers. There is an 
artificiality about this which makes one reluctant to take this view, 
except upon compulsion. The tax acts, however, seem to compel us 
to take this view. Under the doctrine of Woodwa,rd's Estate, the estate 
tax is to be deducted in finding the net taxable income of the estate. 
. The conclusion is reached, however, that it is not to be deducted in 
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finding the net taxable income of the décèdent who is another taxpayer. 
The question of law raised is decided in favor of the défendant, and 
as, "in the opinion of the court, the décision of this question disposes 
of the whole claim," judgment is directed to be entered for the défend- 
ant, with costs, in accordance with the Pennsylvania Practice Act. 
This we understand to be in accord with the course counsel désire the 
case to take. To give definiteness of date to. the judgment, none is now 
entered, but may be entered upon prsecipe. 
An exception is allowed to plaintiff. 



W. c. GROVES LIQUOR CORPORATION v. COLLECTOR OF INTERNAL 

REVENUE. 

(District Court, S. D. Floiida. April 10, 1922.) 

No. 1351. 

1. Internai revenue <g=:346— Prosecuting officers may take bill of sale without 

forfeiture proceedings. 

Prosecuting officers may accept a bill of sale to the United States for 
llquors forfeited under Rev. St. § 3449 (Comp. St. § 6351), by reason of 
thelr ' transportation under some other désignation, without instituting 
proceedings to forfeit the liquors. 

2. Internai revenue <s=:>46— Liquor shipped as something else by one acting for 

the owner is forfeited. 

Under Rev. St. § 3449 (Comp. St. § 6351), liquor shipped under a bill 
of lading falsely describing it as hay is forfeited, no matter whose 
property it may be, if the shipper was rightfully acting for the owner. 

3. Internai revenue <s=s42— Collector of internai revenue, not having possession 

of liquor delivered to his predecessor, will not be ordered to return it. 

An order will not be made requiring the collecter of internai revenue to 
return liquor seized and turned over to hi.s predecessor, where it ap- 
pears that such liquor is not in his possession, and that it is not in his 
power to comply with such order. 

Proceeding by the W. C. Groves Liquor Corporation against the 
Collecter of Internai Revenue. Pétition denied, and proceeding dis- 
missed. 

C. D. Abbott, of West Palm Beach, Fia., for petitioner. 

Wm. M. Gober, U. S. Dist. Atty., of Jacksonville, Fia., opposed. 

CALL, District Judge. On May 16, 1921, W. C. Groves Liquor Cor- 
poration filed its pétition, in which it allèges : That during the month 
of May, 1918, W. C. Groves purchased and had shipped from Jack- 
sonville, Fia., to West Palm Beach, Fia., 340 cases of whisky. That up- 
on its arrivai at its destination the same was seized by the sheriff of 
Palm Beach county, and turned over to the collecter of internai reve- 
nue. At the December term of the United States District Court in and 
for the Southern District of Florida, said Groves was indicted by the 
grand jury in two counts — the first count for violation of section 3449 
of the Revised Statutes (Cemp. St. § 6351); and the second, for viola- 
tion of the tenth section of the Act of Congress approved June 18, 1910, 

®=3For other cases see eame toptc à KEY-MUMBER In ail Key-Numbered Dlgests & Indexes 
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chapter 309 (Comp. St. § 8574). That W. C. Groves, upon arraignment, 
pleaded guilty and was sentenced to pay a fine of $500 and costs, and 
by a bill of sale executed by him conveyed said whisky to the United 
States. It then allèges that the whisky belonged to the corporation, 
and Groves had no right to convey the same. That the District Attor- 
ney's office had no right to purchase same from Groves, and the inter- 
nai revenue officer had no right to seize same. 

A rule to show cause was issued and served upon the then collector 
of internai revenue, who answered that he had seized and was then 
holding one cask and 212 cases of whisky as évidence against Groves, 
and setting up the further facts of îndictment, plea, and fine of Groves, 
and the conveyance of the whisky to the United States, and upon infor- 
mation and belief that said whisky was the property of Groves, and 
not of the corporation. This answer was filed June 1, 1921. Subse- 
quently on January 30, 1922, the petitioner obtained order to make D. 
T. Gerow, the then collector of internai revenue, who had succeeded 
the collector making the seizure, a party, and the rule therefore is- 
sued was answered by the new party, in which answer, after alleg- 
ing his ignorance of the allégations of the pétition, he contends that 
under the acts of Congress the liquor was forfeited to the United 
States. He also sets out an inventory of ail liquor coming to his pos- 
session as such collector leceived from his predecessor in office, with 
the marks thereon; none of it being identified as that described in 
the pétition, and the whole amount aggregating much less than that 
described in the pétition. 

Passing over the question of whether the liquor belonged to W. C. 
Groves or to the corporation, there is no question that W. C. Groves did 
ship the liquor in a car billed as hay, and not properly marked, as re- 
quired by section 3449 of the Revised Statutes (Comp. St. § 6351). 
This fact is admitted by the pétition, answers to the rule, and by plea of 
guilty by Groves. The section provides: 

"WhPnever any person shlps • * * aiiy spirltuoua » * « liqtiors 
* ♦ * under any other than the proper name or brand known to the trads 
as designatin.a; the kind and quality of the contents of the oasks or pack- 
ages conta ining the same, or causes such act to be done, he shall forfeit said 
liquors. • * * " 

If Groves was not acting for himself in the purchase and shipping 
of said liquors under a false bill of lading, then he was acting for 
the corporation, of which he was président and largest stockholder. 

[1,2] The petitioner claims that, even though the liquor was for- 
feited under the terms of the section, yet no judgment of forfeiture 
was rendered, and the prosecuting officers had no right to accept 
a bill of sale to the United States, and therefore it had a right 
to hâve this court order its return. This argument does not impress 
me. It seems to me it would be an idle and useless proceeding for this 
court, granting that the liquor was purchased with corporation funds, 
to make such order, and then force the government to institute proceed- 
ings to forfeit the liquors, which under the admitted facts is clearly 
forfeited. It does not seem to me to be material whether the corpora- 
tion or Groves owned the liquor. Groves was the agent of the corpora- 
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tion, acting for it and in its behalf. The corporation could not well 
take the position that it could disavow the act of its président in its 
behalf and receive the benefits of such act. I arn inclined to think 
that liquor shipped by one in violation of that section is forfeited, no 
matter whose property it may be, if the shipper was rightfuUy acting 
for the owner. 

What reason could exist why the prosecuting officer of the govern- 
ment should not receive a bill of sale to the government for liquors 
forfeited under the statute? Why should it be necessary to proceed 
by forfeiture proceedings, when the same object is obtained by the 
guilty party voluntarily accomplishing the object of the forfeiture pro- 
ceedings. 

The second count in the indictment charges a felony, for which 
Groves might bave been sent to prison for two years and fined $5,000. 

[3] On the showing made by the answer of the présent collector of 
internai revenue, it appears that he bas not in his possession the liquor 
mentioned in the pétition. Under such circumstances, it does not seem 
to me that the court would be justified in making the order prayed for, 
when it is not in the power of the ofificer to comply with it. 

The pétition will be denied, and the proceeding dismissed. 



COLONIAL TRUST 00. v. STONE HARBOR ELECTRIC LIGHT & 

POWER CO. 

(District Court, D. New Jersey. April 19, 1922.) 

Corporations <s=3478— Pledge of rents, issues, and profits of corporation entltles 
mortgagee to subscquently acquired accounts receivable. 

Wheie a morlga^e securing corporate bonds pledged, not only ail the 
property of the corporation, but also the rents, issiies, and profits thereof, 
it covered Personal property acquired by the corporation subséquent to the 
mortgage, so that exécution could not be levied on accounts receivable 
by the corporation after a receiver had been appointed in proceedings to 
foreclose the mortgage, though, if the mortgage had not pledged after- 
acquired property, the mortgagee would hâve no better right to theiu than 
an unsecured créditer, and tlie créditer flrst levying thereon would 
possess. 

In Equity. Suit by the Colonial Trust Company, trustée, against the 
Stone Harbor Electric Light & Power Company. On pétition of the 
receiver to restrain the sheriff of Cape May county from levying on 
property of the défendant corporation an exécution issued in favor of 
Annie Kerr against the corporation. Injunction issued. 

Walter Carson, of Camden, N. J., for receiver. 

Ott & Carr, of Camden, N. J., for judgment créditer. 

BODINE, District Judge. The receiver of the défendant company 
appointed in a foreclosure suit applies for an injunction to restrain the 
défendant, Annie Kerr, a judgment créditer, and the sherifï of Cape 
May county from interfering with his possession. The mortgage is 

®=5For other cases see same toplo & KBY-NUMBBR in ail Key-Numbered Digests & Indeieg 
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the ordinary trust mortgage, giving the trustée a right to f oreclose upon 
default. Default occurred in 1917, but the foreclosure proceeding was 
not instituted until the 2d of December last, when the receiver was 
appointed. He shortly thereafter qualified. On the same day that he 
was appointed Annie Kerr recovered a judgment in the Cape May 
county circuit court, and on the 23d day of December an exécution 
was issued and a levy made by the sheriff upon the property of the 
défendant, particularly upon certain accounts receivable which had 
accrued since the default in the mortgage, but prior to the appointaient 
of the receiver. The accounts were for electric power furnished to 
certain municipalities. 

The sole question for the détermination of the court is whether the 
sheriff had a right, under the circumstances, to levy upon accounts re- 
ceivable for electric power furnished by the défendant company sub- 
séquent to default and prior to the appointment of the receiver. The 
mortgage, so far as pertinent, provides as follows: 

"Together with any and ail lands, tenements, real estate, building, righta 
of wa.y, pôles, wires, cables, conduits, maehinery, appliances, equipment, cor- 
porate rights, franchises, including a right to be a corporation, rentals, income, 
and real and personal property of every sort and description, and ail revenues, 
issues, profits, etfects, rights, crédits, and, iu«/me from the opération of its 
franchises or conduct of its business, now owned or possessed, or hereafter 
acquired, by or from any means or source whatever. Also together with ail 
and singular the improvements, ways, rights, liberties, privilèges, heredita- 
ments, and appurtenances to the above-mentioned iirooerty belonging, or in 
any wise appertalning, and the reversion and remainders, rents, issues, and 
profits thereof, and ail the estate, right, title, property, claim, and demand 
whatsoever of the said electric company, and its successors and assigna, of, 
in, and to the same and every part thereof. 

"That until the maturity of said bonds, or until default shall be made in 
respect to some covenant herein required to be preserved, perforraed, or kept 
by it, the said electric company shall be suffered and permitted to ppssess, 
mariage, operate and enjoy the lands, premises, rights of way, pôles, wires, 
cables, conduits, maehinery, equipment, appliances, and real and personal prop- 
erty hereinbefore referred to, and every part thereof, with the appurtenances, 
and to take and use the income, receipts, revenues, rents, issues, and proiits 
thereof, in the same manner and with the same effect, as if this mortgage had 
not been made, except as herein otherwlse provîded. That until default shall 
be made in the payment of the interest on the bonds secured by this indenture, 
as may be due and payable under the terras and conditions hereof, the said 
electric company shall be suffered and permitted to possess, manage, operate, 
and enjoy the lands, premises, rights of way, pôles, wires, cables, conduits, 
maehinery, real and personal property hereinafter referred to and every part 
thereof, with the appurtenances, and to take and use the Income, receipts, 
revenues, rents, issues, and proiits thereof. In the same manner and with the 
same ettect as if this mortgage had not been made, except as herein other- 
wise provided." 

It was held by this court in Pierce v. Bound Brook Engine & Manu- 
facturing Co. (D. C.) 274 Fed. 221, that the provisions of a mortgage 
somewhat similar to the above were sufficient to cover after-acquired 
Personal property including things in action. That case rested upon 
Mr. Vice Chancellor L,eaming's décision in Buvinger v. Evening Union 
Printing Co., 72 N. J. Eq. 321, 65 Atl. 482. 

The judgment créditer con tends that the mortgagee and the receiver 
appointed at the instigation of the mortgagee hâve no rights to the ac 
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colints receivable arisîng prior to the taking possession of the property 
by the receiver. The New Jersey case of Stewart v. Fairchild Baldwin 
Co,, 108 Atl. 301, is cited. Counsel has, however, overlooked the dis- 
tinction which Mr. Justice Trenchard, in writing the opinion of the 
court in that case, made when the mortgage, as hère, expressly pledges 
the rents, issues, and profits of the mortgaged premises as further se- 
curity for the payment of the debt. 

Certainly, if there is no plèdge in the mortgage of after-acquired 
things in action, the mortgagee has no better right to them than an un- 
secured créditer, and a creditor first having levied would possess ; but, 
where the mortgage expressly pledges after-acquired rights of action, 
the mortgagee would seem to be entitled thereto by virtue of the agree- 
ment, unless some statute or rule of law forbade. In re Jarmulowsky 
(D. C.) 224 Fed. 141. The case of American Bridge Co. v. Heidelbach, 
94 U. S. 798, 24 L. Ed. 144, Freedman's Saving Co. v. Shepherd, 127 
U, S. 494, 8 Sup. Ct. 1250, 32 L. Ed. 163, and Myers v. Brown (N. J. 
Ch.) 112 Atl. 844, are cases in which there was either no pledge of 
after-acquired rights in action or the mortgagee had not taken posses- 
sion as hère. 

In Commercial Trust Co. of New Jersey v. Drayton, 90 N. J. Eq. 
264, 105 Atl. 241, Mr. Justice Kalisch held that a mortgagee of chattels 
could recover from a trustée in bankruptcy accounts receivable collect- 
ed. The same rule would seem to apply hère, where the sheriff and a 
judgment creditor are interfering with a mortgagee in possession 
through a receiver, of accounts pledged under the précise language of 
the contract of mortgage. 

Let an injunction issue in accordance with the prayer of the pétition. 



ROSENZWEIG et al. v. HINES, Director General of Raiiroads. 

(District Court, W. D. New York. Febriuiry 20, 1922.) 

No. 1974. 

Négligence <s;=3 121 (2)— Allégation of spécifie négligence does not exclude rule of 
res ipsa loquitur. 

Where the eoinplaiut In an action for wrongful deatli allèges that dé- 
cèdent was a passenj^er on a train of défendant railroad company and was 
killed in a collision between trains the rule of res ip.sa loquitur is not ex- 
cluded by the fact that the complaint also allèges spécifie acts of négli- 
gence. 

At Law. Action by Benjamin Rosenzweig and Edmund J. Stafïord, 
administrators of the estate of Frances Adélaïde Doherty, deceased, 
against Walker D. Hines, Director General of Raiiroads. On motion 
by défendant for new trial. Denied on condition that plaintifïs stip- 
ulate for réduction from amount of verdict. 

Charles P. O'Neil and Edmund J. Stafford, both of Détroit, Mich., 
for plaintiffs. 

Locke, Babcock, Spratt & Hollister, of Buffalo, N. Y. (R. C. 
Vaughan, of Buffalo, N. Y., of counsel), for défendant. 

^ssFor otiter cases see same topic & KEY-NUMBEK in ail Key-Numbered Digests & Indexes» 
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HAZEL, District Judg-e. Error is assigned in the charge of the 
court that a presumption of négligence arose from the mère happen- 
ing of the accident. The record shows that, after stating that the de- 
ceased was a passenger on the defendant's train, the court said to the 
jury that in view of the circumstances and relations existing between 
the deceased and the railroad company, a presumption of négligence 
arose from the occurrence of the injury that the presumption was not 
unwarranted that the accident occurred because of the négligent opér- 
ation of the railroad in question that — 

"It is the law, where injuries are sustalned by a passenger in a railroad 
train owing to a wreck, derailment of a car, collision, or througli faulty equip- 
ment of a roadbed, the happening in itself is prima facie évidence of négli- 
gence on the part of the railroad company, and unless the prima facie évidence 
is explained or repudiated, you may conclude that the accident happened be- 
cause of the négligent opération of the train." 

The presumption of négligence, the défendant contends, does not ex- 
ist where the complaint, as in thls case, first in gênerai terms, and then 
specifically, alleged the négligence of the défendant company which 
induced the mishap. The complaint, however, also allèges (subdivision 
E) wherein the spécifie acts of négligence are charged, that the défend- 
ant negligently permitted one of its trains to collide with another 
train on the same track which was standing still in front of it and in 
which the plaintifï was a passenger. This inclusion, even though it is 
a part of the spécifie charge of négligence, I think justified submitting 
the case to the jury under the rule of res ipsa liquitur. It is true there 
are décisions in various states holding in effect that when a déclaration 
sets forth spécifie acts of négligence, the rule relating to prima facie 
négligence arising from the circumstances does not apply ; but in thèse 
décisions the déclaration was not governed by any Code of Civil Pro- 
cédure providing for methods of pleading. Section 522 of the Code 
of Civil Procédure substantially states that the allégations of the com- 
plaint are taken as true unless controverted by the answer, and in the 
answer herein the collision, as alleged in the complaint, is admitted. 
Accordingly, the plaintifif cannot be deemed to hâve waived his rights 
to rely on the ipsa loquitur rule. Indeed, there are numerous adjudi- 
cations in disagreement with the rule of abandonment stated in the 
citations upon which the défendant relies, and the weight of authority 
favors the rule announced in Massachusetts, in Cassady v. Old Colony 
Street Ry., 184 Mass. 156, 68 N. E. 10, 63 L. R. A. 285, wherein it 
was said: 

"The défendant also contends that even îf orîglnally the doctrine [of res 
ipsa loquitur] would hâve been applicable, the plaintiff has lost or waived 
her rights under that doctrine, because, instead of resting her case solely 
upon it, she undertook to go farther and show particularly the cause of the 
accident. This position is not tenable. * * * An unsuccessful attempt to 
prove by direct évidence the précise cause does not estop the plaintifif from 
relying upon the presumptions applicable to it." 

And in Southern Ry. Co. v. Adams, 52 Ind. App. 322, 100 N, E. 
773, the court said : 

"The complaint clearly shovs^s that the relation of carrier and passenger 
existed between appellants and appellee, and where this is shown, and it also 
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appears from the pleadings that the complaining passenger was injured by the 
rterailment of the train, the rule of res ipisa loqultur applies, notwithstanding 
several causes are alleged to hâve produced the derailment." 

Since the plaintiffs hâve compHed with the state statute in alleging 
liability on the part of the défendant company, which fînds support in 
the évidence, the case, in my view, was properly submitted to the jury 
under the res ipsa loquitur rule. 

It is also contended that the verdict of $28,000, rendered by the 
jury in favor of plaintiffs, is excessive. The évidence with relation to 
the recovery has been carefully considered, and the conclusion reached 
that the award is excessive. It is true the benefîciaries would hâve 
received from her, had she not been killed, not only the nurture that 
only a mother can give to infant children, but also a high order of train- 
ing, intellectual, moral, and physical. But in view of the fact that the 
father was also killed in the same accident, for which a recovery has 
been rendered since the verdict herein, which substantially included as 
one of the éléments of pecuniary loss the same élément of deprivation 
of intellectual, moral, and physical training that the jury considered 
in this action, I feel that in reason and justice there should be a ré- 
duction. Besides, it is quite probable that the circumstances of the oc- 
currence and the prématuré death of the mother of the beneficiaries, 
and their infancy naturally appealed to the sympathy of the jury. In 
addition thereto, it is not improbable that they believed they had the 
right to include in their estimate the loss of society and companion- 
ship. Hence I think a réduction of the verdict to $22,000 would be rea- 
sonable and iust. 

If plaintiffs stimilate to reduce the verdict to that amount within 15 
davs, the motion for a new trial will be denied; but, if they décline, an 
affirmative order may be ordered. 



S. 0. STRAY &. CO., Inc., v. TROTTIER, IDE &. CO. 
TROTTIER, IDE & CO. v. S. O. STRAY &. CO., Inc. 

(Disti-iut Court D. Mas.sathu.setts. April 5, 1022.) 
Nos. 1622, 170O. 

Shipping <g=339— Mutual mistake in charter party held not prejudiclal to charterer. 

A charter party for carriage of a cargo of wool in baies from South 
Africa to Boston, for a lump sum as hire, in describing the vessel stated 
her tonnage and that she was "estimated abont 10,000 baies capacity." 
Both charterer and the broker_for the ovvner acted in the belief that the 
South African baies averaged*16 cubic feet, whereas they averaged 23 
cubic feet and the vessel was able to talie but 6,r{60 baies, though she could 
hâve stowed about 10.000 baies of 16 cubic feet. Held, that the estimate 
of capacity in baies was not a warranty, but was made under a mutual 
mistake, and that, since the actual capacity of the vessel was as under- 
stood, charterers were liable for the full charter hire. 

^ssFor otber cases see same topic & KEY-NVMBER in ail Key-Numbered Dlgests & Indexes 
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In Admiralty. Suit by S. O. Stray & Co., Inc., against Trottier, Ide 
& Co., with cross-libel, Decree for libelant, and for respondent iii 
cross-suit. 

Blodgett, Jones, Burnham & Bingham, of Boston, Mass., for S. O. 
Stray & Co., Inc. 

Wheaton Kittridge and Wm. L,. F. Gilman, both of Boston, Mass., 
for Trottier, Ide & Co. 

MORTON, District Judge. This is a libel to recover balance of 
charter hire. There is a cross-libel to recover damages for the vessel's 
alleged failure to perforni the charter. The case was heard in open 
court on a written agreement covering certain facts and on oral testi- 
mony. The facts are as follows: 

Stray & Co., on behalf of the owners of the Norwegian ship Svalen, 
by a written charter party dated July 2. 1917, chartered her to Trottier, 
Ide & Co., for a voyage from Port Elizabeth and East London, South 
Africa, to Boston, the hire being a lump sum of $110,000, payable 
on arrivai at the port of discharge. The voyage was completed and the 
charter hire duly paid, except the sum of $40,040, which the respond- 
ents refused to pay, and which constitutes the amount sought to be re- 
covered in the first libel. 

In the first part of the charter party the Svalen is described as be- 
ing "of the burden of 1,812 tons, or thereabouts, net register measure- 
ment, and estimated about 10,000 baies capacity." The charter party 
also provides in a later clause; 

"The said party of the second part doth engage to prnvirte and fnmisn to 
the said vessel a full and complète cargo of wool in customary coinpresscd 
baies under deck." 

The customary compressed baies of South African wool as found 
in the trade vary in cubical contents from 16 cubic feet to about 30 
cubic feet; they average about 23 cubic feet. The Svalen loaded ail 
she could hold, and the total number was only 6,360, instead of 10,000, 
as estimated in the charter party. 

The respondents contend that the estimate in the charter party which 
has been quoted constituted an agreement on the part of the vessel that 
she could carry about that number of the customary baies. As she was 
unable to do so, they contend that they are not liable for the full char- 
ter freight, and by their cross-libel they claim damages from the ves- 
sel for her deficiency in this particular. 

There was évidence that du ring the negotiations leading up to thé 
charter party, the parties acted on the assumption that the average 
baie of South African wool contained 16 cubic feet. Mr. Freeman, 
who acted as broker in the charter, testifies that he so understood the 
matter and so informed Trottier. Trottier died in military service in 
1918 and his testimony never was taken. Under the circumstances, 
I admitted testimony of his partner, Mr. Ide, as to what Trottier said 
to him about the matter ; but I do not think that it tends to discrédit 
or even seriously contradicts Mr. Freeman's account of the negotia- 
tions. Trottier appears not to hâve known the average cubical con- 
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tents of a South African baie; neitlier did Freeman, and they both 
assumed for the purpose of the charter party that it was about 16 
cubic feet. In so doing they made a serious mistake, aUhough acting 
in entire good faith. The real question is whether the resulting loss 
should be borne by the owner or the charterer. 

The expression, "estimated about 10,000 baies capacity," is not con- 
tained in what may be termed the covenanting parts of the charter par- 
ty. It is used in connection with the description of the vessel. The 
Word "estimated" implies an opinion or judgment formed with référ- 
ence to two determining factors, viz. the capacity of the vessel and the 
size of the baies. There was no déception in the estimate. The parties 
exchanged views as to the size of the baies, and both apparently mis- 
took the size of a minimum baie for that of an average one. The 
Svalen was able to carry about 10,000 I6-f oot baies ; her actual capa- 
city was as understood. 

No décision very close to the présent case has been called to my at- 
tention. In Brawley v. United States, 96 U. S. 168, 24 L. Ed. 622, it 
was held that, where a contract for the sale of goods related to a cer- 
tain definite lot, the expression "about," or "more or less," did not 
amount to a warranty of quantity, "but only as an estimate, of the 
probable amount, in référence to which good faith is ail that is required 
of the party making it." 96 U. S. 171, 172 (24 h. Ed. 622). Hère the 
parties were contracting for the services of a certain vessel. Her own- 
ers did not in terms warrant her capacity. They stated their estimate 
of it with référence to a standard as to which — as it turned out — both 
they and the charterers were incorrectly informed. This mutual mis- 
take of fact rendered the estimate quite inaccurate. It would be going 
a good way to say, under such circumstances, that the owners in effect 
guaranteed the substantial accuracy of their estimate, or the correct- 
ness of the assumptions of fact on which it rested. The true view 
seems to me to be that suggested by the Brawley Case, supra, that ail 
that was required of the party making the estimate was that it should 
be made ir good faith and without gross disregard of facts. The 
charterers got the fuU cargo space that they understood they were 
getting. They are in reality complaining that they did not get almost 
50 per cent, more for the same money. 

Decrees for libelants in first case and for respondents in cross-suit. 
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THE VOLUNTEER. 
THE SOUTH JACKSONVILLE. 

(District Court, S. D. Florida. April 19, 1922.) 
No. 1299. 

1. Collision <@=398— No duty to sound whistle, when simllar llghts shown. 

Ttiere was no (luty resting on the master of eitlier of two vessels to 
Sound his whistle In a river, wlien eaeli vessel sliovved the same colored 
light. 

2. Collision <s=>93— Ferryboat held at fault in colliding with tug and barqs. 

Pilot of ferrylwat, after leaving slip to cross river, held at fault in not 
seeing the lights of a tug and barge, with whleh it coUided. 

In Admiralty. Libel by the Savannah-New York Transportation 
Company against the tug Volunteer and the ferryboat South Jackson- 
ville, in which a cross-bill was filed by the Jacksonville Ferry & Land 
Company, owners of the ferryboat, against the tug Volunteer and the 
barge Chehaw. Decree against the ferryboat in favor of libelant, and 
disniissing the libel against the tugboat and barge. 

W. M. Toomer and Stanton Walker, both of Jacksonville, Fia., and 
Hitch & Denmark, of Savannah, Ga., for libelant. 

Geo. C. Bedell, of Jacksonville, Fia., for the Volunteer. 

John E. & Julian Harlridge, of Jacksonville, Fia., for the Soutli 
Jacksonville. 

CALL, District Judge. This is an action brought by the Savannah- 
New York Transportation Company, owners of the barge Chehaw, 
against the tug Volunteer and ferryboat South Jacksonville, on account 
of a collision on the 29th of September, 1919, while said barge was 
being towed by the Volunteer, betvc'een said barge and the ferryboat 
South Jacksonville. A cross-libel was filed by the Jacksonville Ferry 
& Land Company, owners of the ferryboat, against the tug Volunteer 
and the baige Chehaw, seeking to recover for damages received by the 
ferryboat in the collision. 

There can be no question of the right of the libelant to recover on 
its libel ; the only question is f rom which, or both, of the respondents 
such recovery shall be had. This is determined by ascertaining from 
the testimony whether one or both of the boats libeled were guilty of 
négligence proximately causing the collision. This question, it seems 
to me, can be decided upon the testimony of Manucy, the pilot of the 
ferryboat, in the pilot house and having charge of the navigation of the 
vessel prior to and at the time of the collision. 

The tug Volunteer, before daylight on the morning of September 
29th, made fast to the barge on her port quarter, above the bridge across 
the St. Johns river, came through the draw, and was proceeding down 
the river in an easterly direction with her tow. The ferryboat left 
her slip on the south side of the river, proceeding to her slip on the 
north side. According to the testimony, no whistles were blown by 

$=3For other cases see same topic & KEY-NUMBER in ail Key-Numbeied Digesta & Indexes 
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either boat, except the lotig blast required by the pilot rules, upon a 
boat leaving her berth. The wind was north-northeast, and the tide 
on the south side of the river was ebbing, but not strong, about high 
water slack. Ail the vessels had their proper lights burning; the tug 
showing the régulation towing lights. 

[1] According to Manucy, the ferryboat came out of the slip and 
headed up the river, about northwest, in order to allow for the set of 
the ebb tide and also, I apprehend, because the location of the slip on 
the north side is a little to the west of the slip on the south side. In 
any event, the ferryboat, after coming out of the slip, showed her 
green light to the persons on the tug and barge, and this continued 
to show until Manucy put his wheel to starboard, thus turning the 
ferryboat to enter her slip upon the north side of the river, when her 
red light showed. It was then for the first time that Manucy discovered 
the proximity of the tug and tow. After the ferryboat was turned, 
and the red light shown, and the discovery of the tug and tow by Man- 
ucy, everything possible to avoid a collision seems to hâve been done 
on the tug and ferryboat. A considération of the courses the tug 
and ferryboat were on when each was showing the green light convinces 
me that the cause of the collision was the failure of the pilot on the 
ferryboat to see the lights on the tug and barge, and that this failure 
was négligence, without which there would hâve been no collision. 

It is sought to fasten neglience upon the tug, because she sounded 
no whistle indicating that she intended passing to either starboard or 
port. This claim I do not think tenable. It was natural for the men 
upon the tug and barge, seeing the ferryboat corne out of her slip and 
head up the river, showing her green light, to hâve concluded that she 
expected to pass astern of the tug and barge to reach her slip. That 
this is reasonable is shown by Manucy's own testimony, where he says : 
"In fact, I would hâve been in better position to hâve made my slip." 
There was no duty resting upon the master of either boat to sound his 
whistle when approaching another vessel, each showing the same col- 
ored light, and this was the case in the présent instance, until the ferry- 
boat turned to starboard and headed for her slip on the north side. 
Then such whistles would hâve been worse than useless. 

Again, it is said that the tug should hâve sounded her whistle when 
coming through the draw; but this position is not tenable. The rule 
to which référence was made contemplâtes an entirely différent sur- 
rounding then existed in the instant case. 

[2] I find that the cause of the collision was the failure to maintain 
a proper lookout on the ferryboat, which would hâve discovered the 
position of the tug and barge, and therefore the ferryboat must re- 
spond to the damage resulting from said collision to the barge. 

What I hâve heretofore said disposes of the cross-libel filed herein. 

A decree against the ferryboat South Jacksonville in favor of the 
libelant, and dismissing the libel against the Volunteer, will be entered. 

An order dismissing the cross-libel against the Volunteer and barge 
will be entered. 
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CALLAHAN V. CAPRON CO. 

(District Court, D. Rhode Island. May 5, 1922.) 

No. 139. 

Patents ^=»2 10— Défendant held entitled to use Invention of foreman made on de- 
fendanfs time. 

Where the Inventor was defendant's foreman, and worked on the Inren- 
tlon durlng the tlme paid for by défendant, and using defendant's ma- 
terlals and the assistance of its toolraaker, for the purpose of perfecttug 
a device which could be marketed by défendant in place of a device It had 
been making, which Infringed another patent, défendant Is entitled to use 
the Invention under an implied license for shop right, even though It did 
not pay the cost of obtaining the patent. 

In Equity. Suit for infringement of patent by Charles J. Callahan 
against the Capron Company. Bill dismissed. 

Perley H. Plant, of Providence, R. I., for plaintiff. 
Horatio E. Bellows, of Providence, R. I., for défendant. 

BROWN, District Judge. Infringement is charged of letters pat- 
ent, No. 1,377,804, to Charles J. Callahan, dated May 10, 1921, on 
application filed February 26, 1921, for collar holder. The collar hold- 
er, is for use with soft, tum-down collars, for engaging the opposed 
•edges of the collars, to hold the same in position. 

Though the answer dénies the validity of the patent, this défense 
was not pressed at the hearing. The défendant admits the manufac- 
ture of the patented device, but contends that it has an irrévocable 
license. or shop right, for the reason that the patented device was 
produced by, its employées, one of whom was the patentée, Callahan, 
■during their working hours, and with material and labor paid for by 
the défendant. The patentée, Callahan, was employed as foreman of 
the defendant's shop; défendant being a manufacturer of jewelry 
•of various kinds. 

At the time of the plaintiflPs employment as foreman, the défend- 
ant was selling a collar holder which it purchased in an unfinished 
condition, and which it polished, colored, electroplated, and put on 

■cards. . 

Upon being notified that this was an infringement, the plaintiff, m 
the course of his duties as foreman, undertook to make a collar holder 
as a substitute for the one they were then using, which woùld avoid 
infringement. The work which finally led to the development of the 
spécial form of device shown in the patent in suit covered some weeks, 
during which there was cxperiment, the production of various models, 
and a close co-operation between the plaintiff and defendant's tool 
maker, Horter; in fact, the testimony of Horter in connection with 
the various exhibits produced by him, raises a doubt as to whether the 
conception of providing the ends of the collar holder with "opposed 
rolls" to permit the ready insertion and removal of the fabric, was not 
Horter's idea, rather than Callahan's. 

^=For oUier cases «e* same topic à KBY-NUMBER In ail Key-Numbered DIgeats & Indexe» 
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The mechanical changes necessary to avoid the daim of nifringe- 
ment are Httle différent from such rearrangement of form or design 
as is to be expected in the ordinary practice in manufacturing jewelry 
establishments, and such as would be expected from the ordinary skill 
of a foreman. Assuming, however, that the change passed the range 
of ordinary mechanical skill, and came within the field of patentable 
invention, it is évident that it was produced for the purpose of enabling 
the défendant to continue to offer to the trade a coUar holder vjrithout 
subjecting it to claims for infringement, and the work of doing this 
was assumed by Callahan as a part of his duties as foreman. 

While the material supplied by the défendant was of slight value, 
yet there is évidence that a substantial amount of the plaintifif's own 
time, as well as the time of a skilled tool maker, was devoted to this 
work at the expense of the défendant. It also appears that tools 
were made, and that a considérable number of goods was manufac- 
tured and marketed before any claim was made by Callahan that, as 
an inventor, he was entitled to a royalty. There was évidence of con- 
versations with Corcoran, who was the defendant's bookkeeper and at 
times acted as assistant manager, as to a royalty, and an ofïer by the 
plaintiflf to the bookkeeper Corcoran to give to him, individually, a 
one-half share of the patent upon payment by him of one-half the 
expenses of taking the patent out. Callahan, however, seems to hâve 
made no claim for compensation or royalty to the principal ofiicers of 
the défendant, until after the défendant had put the goods upon the 
market in considérable numbers. Tt is true that the défendant did 
not advance any sums for the taking out of a patent; on the other 
hand, it seems that Callahan sought to patent this for his own benefit 
and that of Corcoran, without consulting the officers of the company. 

To enjoin the défendant from the use of this device would resuit 
in depriving it of the benefit of the services and time of its foreman 
and tool maker, for which it has paid them. 

Having in mind the reasons which led to the making of this de- 
vice, the co^operation of defendant's employées in its production in 
the course of their ordinary employment, and the putting of the goods 
on the market before any claim to royalty was made by Callahan, I 
am of the opinion that the présent case falls within the Une of cases 
which hâve upheld an implied license or shop right, and that it would 
be inéquitable to grant an injunction. 

The bill will be dismissed. A draft decree may be presented ac- 
cordingly. 
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UNITED STATES v. GERACI et al. 

(District Court, S. D. Florlda. March 9, 1922.) 
No. 933. 

CoRspIracy <Sï=>43(6)— Indictment held not to charge an offense. 

An indictment for conspiracy to cojiimit an offense against the United 
States by yiolating Fédéral Control Act, § 11 (Comp. St. 1918, Comp. St. 
Ann. Supp. 1919, § 3115%k), whleh did not allège any facts showing an 
intention to commit any act which is made an offense by said section, 
held insufficient. 

Criminal prosecution by the United States against N. Geraci and 
others. On demurrer to indictment. Demurrer sustained. 

William M. Gober, U. S. Dist. Atty., of Lakeland, Fia. 
H. S. Phillips, of Tampa, Fia., for défendant Geraci. 

CALL, District Judge. In the above case the indictment charges a 
conspiracy to commit an offense against the United States ; that Is to 
say, to violate section U of the Act of March 21, 1918 (Comp. St. 1918, 
Comp. St. Ann. Supp. 1919, § 3115%k), in this, to wit: That false and 
fraudulent claims should be presented to the railroad, then under fédér- 
al control, for damages to f reight received over said railroad, when such 
freight was received in good order. The overt act alleged shows that 
certain employées of the road falsely certified to such damages. 

Section 11 of the act denounces three things as a crime against the 
United States: (1) To violate or fail to observe any of the provisions 
of the act ; (2) interfère with or impede the possession, use, opération, 
or control of the roads under fédéral control ; (3) violate any provision 
of any order or régulation passed pursuant to the act. 

It is not sufficient to allège in an indictment that the purpose of the 
conspiracy was to violate the provisions of section 1 1 of the act. This 
would be too gênerai. The allégation must be f ollowed by setting f orth 
facts which show what provision of section 11 was intended to be 
violated. A careful reading of the indictment will show that there is 
no charge of the violation of either of the offenses above noted de- 
nounced by the section. 

I do not think a conviction or acquittai under this indictment could 
be pleaded in bar to another prosecution for a conspiracy to présent 
false and fraudulent claims against the United States, and therefore 
the demurrer will be sustained. 

Order. 

This cause comîng on to be heard upon the demurrer and motion to 
quash the indictment, and the same having been argued and submitted, 
it is considered 5y the court that said demurrer be and the same is 
hereby sustained. 

«ssFor other cases see same toplc & KEY-NUMBER in'aU Key-Numbere<] Digests & Indexes 
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DRYDEN et al. v. RANGER REFINING & PIPE LINE CO. at al. 

(Circuit Court of Appeals, Fifth Circuit. Marcli 25, 1922. On Pétition for Re- 
liearing, May 11, 1922.) 

No. 3812. 

I.Bankruptcy 4S=3l6— "Principal place of business" of corporation Is where Its 
principal business activities are carried on; "business of corporation." 

Tlie business of a corporation is its activities ia tlie acquisition or pro- 
duction of that wlilch its charter autliorizes it to acquire or produce and 
its dealings witli its customers, and its principal place of business, within 
the meaning of Bankruptcy Act, § 2(1), being Comp. St. § 9586(1), ia 
where such activities are carried on. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Business ; Principal Place of Business.] 

2. Bankruptcy ©=s 16— "Principal place of business" of corporation held in dis- 
trict where it conducted the greater part of its business, and not where It had 
its gênerai offices. 

A Delaware corporation had its gênerai office in Kansas City, Mo., 
where its gênerai bool^s and records, except its stock records, were kept. 
Its business was the producing and reflning of petroleum and sale of its 
products. It also owned tank cars, whieh it used and sometimes leased, 
pipe Unes, etc. It owned one reânery. and seven fiUing stations on leased 
ground in Kansas City, and some small wells in Kansas; but the greater 
l)art of its property and the chief seat of its production and sales were at 
Ranger, Tex., where it owned and operated wells, two refineries, loadlng 
racks, pipe and water Unes, and where its bills were paid and most of its 
sales were made, though larger contracts were submitted for approval to 
the Kansas City office. Its gross revenue from its business there, exclusive 
of tlie production of its Texas wells, was 4%- times as great as that re- 
ceived in Missouri, ileld, that its principal place of business, within the 
meaning of Bankruptcy Act § 2(1), being Comp. St. § 9386(1) was in Texas, 
and that the court in that district had jurisdiction of proceedings in bank- 
ruptcy against It. 

Appeal from the District Court of the United States for the North- 
ern District of Texas; James C. Wilson, Judge. 

In the matter of the Ranger Refining & Pipe Line Compan)', al- 
leged bankrupt. From a decree dismissing the pétition for want of 
jurisdiction, J. E. Dryden and others, petitioners, appeal. Reversed. 

Joseph Manson McCormick, of Dallas, Tex., Frank Hill Rawlings, 
of Fort Worth, Tex., Francis Marion Etheridge, of Dallas, Tex., Pow- 
er, Dryden & Rawlings, of Fort Worth, Tex., and Etheridge, McCor- 
mick & Bromberg, of Dallas, Tex., for appellants. 

Wilmot M. Odell and Perry G. Dedmon, both of Fort Worth, Tex., 
George H. Imbrie, I. J. Ringolsky, M. E. Friedman, and Ringolsky & 
Friedman, ail of Kansas City, Mo,, Marks & Flaherty, of Ranger, Tex., 
Francis C. Downey, of Kansas City, Mo., and Cooke, Dedmon & Pot- 
ter and Corée, Odell & Allen, ail of Fort Worth, Tex., for appellees. 

Before WAEKER, BRYAN, and KING, Circuit Judges. 

KING, Circuit Judge. The Ranger Refining & Pipe Eine Company 
is a corporation chartered un der the laws of Delaware, with its prin- 

4=»For other caaM Me sam* toplc à KBY-NUMBBR in ail K«r-Numbered OlgMU A IndtzM 
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cipal office in Wilmington, Del. The by-laws provide that the corpora- 
tion migbt also hâve an office in Dîallas, Tex., and at sxich other places 
as the board of directors might appoint, or the business of the cor- 
poration might require; that the directors might hold their meetings, 
and keep the books of the corporation, other than the original or dupli- 
cata stock ledger, outside of Délaware. 

On April 20, 1920, the directors by resolution established the gên- 
erai offices of the corporation at Kansas City, Mo. It was ordered 
that ail stockholders' and directors' meetings should be held there, 
and ail records, except where otherwise required by law, should be 
kept there. Previously an auditor's office, covering ail business of the 
Company, had been at Dallas, Tex. This was moved to Kansas City. 

The business which the corporation was carrying on was the produc- 
ing and refining of oil and gasoline and its sale to the public ; also îjie 
using and sometimes leasing of tank cars which it owned, and the 
maintenance and use of certain racks, pipe lines, and water lines. 
While its charter authorized other business, no others had been, or 
were being, conducted. 

The corporation owned one refinery and seven filling stations (on 
leased ground) in Kansas City. It owned in Texas two refineries, cer- 
tain pipe lines, loading racks, six miles of water lines, and considérable 
other property. The chief seat of its production of oil and gas, and 
where it sold the greater part thereof, was at Ranger, in the Northern 
District of Texas. 

The court found that the value of its property in Texas was at least 
five times as much as that in Missouri. The only property of the al- 
leged bankrupt in Oklahoma was stock in another corporation owning 
certain oil leases not producing. The alleged bankrupt owned some 
small oil wells in Kansas. During the preceding six months, the in- 
come from thèse wells was $8,197.46. The production of oil and gaso- 
line by said corporation in Texas was not less than 10 times as great 
as in Missouri. The gross revenue was approximately 4V2 times as 
great, excluding the production from the oil and gas wells in Texas. 
The indebtedness against the corporation is $1,558,318.17. That held 
in Texas is $616,719.47, in Missouri $199,945.39, and outside of Mis- 
souri and Texas $741,653.31. 

At Kansas City were kept the gênerai books of the corporation. 
Thèse, so far as the Texas business was concerned, were cOmpiled 
from reports made from Ranger and Wichita Falls. At Ranger were 
kept books showing ail activities of the two refineries there. At Ran- 
ger were initiated and closed ail contracts for sales of the product of 
the two refineries, except for a small quantity of residuum sold to the 
Warren Oil Company. On large contracts the Ranger office consult- 
ed with, and made its contracts on the assent of the Kansas City of- 
fice. That office had nothing to do with obtaining, closing, or filling 
the contracts, and ail money thereon was collected at Ranger, though 
ultimately remitted to Kansas City. The traffic manager was located 
at Ranger, and handled there ail the tank cars wherever they might 
be. The Wichita Falls business and production were stnall. 

On April 27, 1921, certain creditors filed a pétition in involuntary 
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bankruptcy against said corporation, alleging that for the greater part 
of the preceding six months it had had its principal place of business 
at Ranger, Tex. On May 5th receivers were appointed on a pétition 
filed in said proceedings. On April 29, 1921, a like pétition in invol- 
untary bankruptcy was filed against said corporation at Kansas City, 
Mo., alleging that to be its principal place of business, and receivers 
were appointed in said proceedings on May 2d. 

By proper pleadings the jurisdiction of the court was attacked in 
the Texas proceedings, on the sole ground that the principal place of 
business was at Kansas City, AIo. A référence to a spécial master 
was ordered, who took évidence in Texas and Missouri, and reported 
his findings of f act and conclusions of law, and, as his ultimate finding, 
that the principal place of business was at Ranger, Tex. 

On exceptions, the District Court adopted in the main the master's 
spécial findings of fact, but held thereon, as an ultimate conclusion 
of fact, that Kansas City was such principal place of business, dis- 
missed said bankruptcy proceedings in Texas for want of jurisdiction, 
and revoked the order appointing receivers, directing that application 
for allowances for services rendered by the receivers or their attor- 
neys should be filed within 10 days, taxing costs against the petitioning 
creditors, with the right to them to move to retax said costs, and re- 
tained jurisdiction for the purpose of enforcing the administrative 
order s made. 

This appeal was taken which raises the points: (1) That on the 
facts found by said court the principal place of business of said cor- 
poration was at Ranger, Tex. (2) That, if the court had no jurisdic- 
tion, it had no authority to retain the case for any purpose, or to tax 
costs against the appellants. 

Bankruptcy Act, § 2, provides that the District Courts shall hâve 
power — 

"to ad.iudge persons bankrupt who hâve had their principal place of business, 
resided, or had their domicile within their territorial jurisdiction for the pre- 
ceding six months, or the greater portion tliereof," etc. 30 Stat. 545, U. S. 
Comp. St. § 9586. 

The résidence and domicile of the bankrupt in this case, a corpora- 
tion chartered under the laws of Delaware, is at Wilmington, Del. 
Southern Pacific Co. v. Denton, 146 U. S. 202, 205, 13 Sup. Ct. 44, 36 
L. Ed. 942 ; Shaw v. Quincy Mining Co., 145 U. S- 444, 449, 12 Sup. 
Ct. 935, 36 L. Ed. 768. Jurisdiction, therefore, in either Texas or 
Missouri, rhust rest on the location of the principal place of business 
in said state. The act does not confer jurisdiction on the district in 
which the principal office of the company is located. The principal 
place of business oî a natural person, ec^ually with that of an artificial 
one, will confer jurisdiction. 

[1] The Bankruptcy Act is one intended to deal with f allures in 
business of those who are entitled to its benefits or subject to its ad- 
ministration. The business of a corporation is its activities in the ac- 
quisition or production of that which its charter authorizes it to pro- 
duce or acquire, and its dealings with its customers, not its relations 
with its own employées or officers in its internai government, or in 
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applying to them the checks it may hâve devised in carrying on iîs 
business as security against the improvidence or negHgence of agents. 
For example, if a corporation had its sole place of manufacturing a 
product, and where it dealt with the public, at a given place, and a 
gênerai office, where it produced and sold nothing, at another, but f rom 
which it gave directions to its employées at the first place, would the 
fact thàt it required its manager at the first place to suhmit ail large 
transactions made by him to the approval of such office, and to remit 
the proceeds of his sales to it, prevent the place vi'here the stock and 
manufacture was had, where its contracts were negotiated, and finally 
concluded, and its bills paid, from being its principal place of busi- 
ness? Can it alter the fact that a small part of its business of pro- 
duction and dealing with the public is done at the place where the gên- 
erai office is located, at which its internai management is carried on, 
when the bulk of its property, production, and business dealings, are 
elsewhere? We think not. 

[2] Hère creditors, in reliance on the fact that the chief production 
of this corporation takes place at Ranger, that the great majority of 
its dealings of ail sorts with the pubhc are carried on and closed there, 
and that its bills arising from this business are there paid, hâve insti- 
tuted proceedings in bankruptcy in the district in which Ranger is 
located. The question is : Shall their proceeding be dismissed. on the 
ground that Ranger is not the principal place of business? That the 
fact that directors and stockholders meet at a place does not fix that 
iocation as the principal place of business is well settled. Continental 
Coal Coi-poration v. Roszelle Bros., 242 Fed. 243, 155 C. C. A. 83; 
In re Elmira Steel Co. (D. C.) 109 Fed. 456. 

The appellants insist that the présent case falls under the décision 
in Continental Coal Corporation v. Ro:^.-?el!e Bros., 242 Fed. 243, 155 
C. C. A. 83, which affirms 235 Fed. 343. In that case a mining Com- 
pany, chartered under the laws of Wyoming, owned coal mining prop- 
erty in Kentucky and Tennessee. Its only operated coal mines were 
in Bell county, in the Eastem district of Kentucky. It had a retail 
yard for the sale of coal in Louisville, in the Western district of Ken- 
tucky. The mining and shipment of coal and sales of merchandise, 
timber, and lands,- and purchases of supplies and equii>ment for the 
mine, were conducted in Bell county ; large purchases being required to 
be first submitted to the Chattanooga, Tenn., office. The maps and 
original deeds to its Kentucky property were kept in Bell county. A 
vice président and gênerai manager lived there, and had charge of 
the mining and its other activities there. 

"The corporatlon's principal office has ail the time been in Chattanooga, 
which is in the Eastem district of Tennessee, and its principal sbockholderiî 
and ail its directors and offlcers — exeept the vie© président and gênerai man- 
ager, the chairman, and another member of the executive committee — hâve 
lived there. In this Chattanooga office the président, secretary and treasurer^ 
and sales manager gave their en tire time to the company's business, exercislng 
a gênerai direction and supervision over the business, and communicating 
daily, by mail and téléphone, with those in charge at the mines and of the 
various opérations connected therewith, and from whom, as well as from tho^e 
in charge of the timber, secret service, and légal departments, reporta were 
regularly received. The flnancial management was exercised at the Chatta- 
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iiooga office, including the borrowing of money, the remittance of funds to 
uieet tlie pay rolls (made out at the mines), the payments for purehases (by 
uhecks drawn at the mines, and countersigiied at the Chattanooga ottice), and 
the sales of coal (some of whicli was bouglit by tlie company from other pro- 
ducers) on ordei'S (partially at least through traveling salesmen) reeeived 
and passed on at the Cliattanooga office, copies of the orders being sent to 
the office at the mines for filling. Kemittauces for coal sold were also reeeived 
at the Chattanooga office, ond deposited in the company's account at the banlj 
in that city, where its principal bauklng business was done. The onlj' book- 
keeplng done at the Chattanooga office seems to hâve related to tlie 'gênerai 
acieounts.' The company liad no property in Chattanooga, aside from its of- 
fice furniture and etpnpments, books, files, and records. * * * " 

Involuntary proceedings in bankruptcy were filed in the Eastern dis- 
trict of Kentucky, and subsequently the corporation filed a voluntary 
pétition in the Eastern district of Tennessee. The question raised was 
in which district was the principal place of business. 

"In a well-consldered opinion Judge Coehran has disenssed the pertinent 
features of the case, and has stated reasons for his conclusion that the East- 
ern district of Kentucky was the bankrupt's principal place of business. We 
agrée with the conclusion and with the reasoning on whlch it is based. 
* * * We are impressed that the dominating feature of the bankrupt's 
business— that which gave it distinctive character — was the mining of eonl. 
As was well said by Judge Coehran: 'It is the production end of his Ithe 
mine operator's] business that is the proininent feature and is expressed in 
his name. No one ever speaks of a manufacturer or mine operator as a mer- 
chant or seller of goods, but always as a maimfacturer or mine operator.' Tak- 
ing into account the entlre situation, we are better content with the view that 
the debtor's principal place of business was the place where thèse extensive 
mining opérations, as well as the other business mentioned, were carried on, 
where the maps and original deeds of the company's property were kept In 
a vault prepared for that purpose, where this large number of company houses 
and the important commlssary stores were maintained (a village of them- 
selves), where the bulk of the bankrupt's property was situated, and where 
suits and liens against it would naturally Ije enforced (In fact, several Per- 
sonal injury suits were pouding when the testimony below was taken), and 
where its superintendent and manager actually resided, rather thaii the office 
In Chattanooga, in which the booksi were kept, the gênerai guidance of its 
business effected, and from which the selling was conducted." Continental 
Coal Corporation v. Koszelle Bros., 242 Fed. 243, 245, 247, 155 C. C. A. 83, 87. 

Appellees adfuit that the above case was correctly decided on its 
merits, but insist that while it is true, if the entire production of a 
mining or other company is located in one district, such district wf'ûï 
be considered the location of the principal place of business, notwith- 
standing the company has a gênerai office elsewhere, which exercises 
suprême control over the mining or other opérations, and which nego- 
tiates the sales of the product of such opérations, this is not the case 
where such company has mines or factories in more than one district, 
as to which the gênerai office exercises this supervision and activity, 
regardless of the relative value of the two properties or the quantity of 
production by each, although the production and business in one dis- 
trict may much predominate. The basis of this distinction is not per- 
ceived. If the exercise of control and the making of sales by such of- 
fice in one case does not constitute an office where the principal busi- 
ness is transacted, how can that office any more become the principal 
place of business because it dcals with four-fifths of its product drawn 
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from one source and one-fifth from another source, instead of drawing 
it ail from one source ? 

Nor can it be seen, if the place of production hy the mines or re- 
finery determined the principal place of business, that the production 
of only one-fifth of the total production in the same district where 
such gênerai offices were located would any the less prevent the dis- 
trict of the location of the plant, producing four-fifths of the whole, 
from being the principal place of business. If, on the other hand, 
dealing with the public is also to be looked to in determining the loca- 
tion of the principal place of business, then in the case at bar there is 
not only more than five to one of property and production in the Texas 
district, but sales made, in at least the same proportion, and the con- 
duct of ail other business with the public is there, as against that con- 
ducted by the Kansas City office. 

Appellees rely with confidence on the case of Burdick v. Dillon (In 
re Matthews Consolidated Slate Co.), 144 Fed. 737, 75 C. C. A. 603, 
as holding that the office which exercises suprême control and direc- 
tion of the business conducted elsewhere will be considered the prin- 
cipal place of business of the corporation. The facts of this case, 
however, do not apparently consider that the suprême direction of the 
other agents of the corporation alone constitutes such office the prin- 
cipal place of business. There the principal dealings with the public 
were conducted by the Boston office. The case sustains the view that 
the place where the corporation conducts the greater part of its deal- 
ings with the public will be considered the principal place of business 
of the corporation rather than an office for the gênerai control of its 
intra-corporate affairs. The Circuit Court of Appeals thus states the 
contention : 

"It is the appellant's contention that the principal place of business was at 
the place where the quarries and mlUs were located, and where the worklnp 
opérations were conducted, rather than at the Boston office, where suprême 
direction and control were exercised and the bulk of the sales was nego- 
tiated." Burdick v. Dillon, 144 Fed. 737, 7.38, 75 C. C. A. 603, 604. 

In the opinion of the District Court, which is adopted by the Circuit 
Court of Appeals, speaking of the Boston office, it is said : 

"The minutes of the directors and the corporation books of account were 
kept there. Its corre.spondence was conducted fi-om there. The great bulk 
of sales of the produet of the quarries and mills was negotiated there or 
from there; about 1 per cent, only of the total sales bein^ made from Poult- 
ney. AU bills for produce sold were sent out from there, being there made 
up from shipping slips forwarded there from Ponltney. » » » One resfu- 
lar salesnian was employed, who was to be found there, except when on the 
rOad, and who was never to be found at the quarries or at Poultney. When 
on the road, liis reports were ail made to the Boston office, and ail orders from 
him were reeeived there; but onlv a small proportion of the sales was made 
by him." In re Mathews Consolidated Slate Co., 144 Fed. 724, 729. 

The court held that under thèse facts the Boston office was the 
principal place of business. It might be so held where the bulk of the 
business of the corporation in dealing with the public — that is, its 
sales — were negotiated, concluded, and collections inade, at that place. 

Where a corporation conducts its business at a number of places. 
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110 one of wliich is plainly the place where its business is principally 
con'ducted, one of such places, where a substantial business is trans- 
acted, and from which gênerai supervision of ail of its business is 
exercised, may bc properly held to be the principal place of business 
of such corporation. 

"It is iiot: ensy, uor is it required, to lay down any gênerai rule for do- 
tM-minin,i.' wliicli ouo of scvorul places at which a corporation does business is 
its prineij)fil place of business." In re Worccster Footwear Co. (D, C.) 251 
Fed. 7(iO, 701. 

No gênerai rule is hcre attenipted. In the présent case, not only the 
great excess of property is located in the Texas district, and the great 
bulk of production there made, but by far the greatest amount of sales,, 
dealing with the public, the end for which the production was had, 
was negotiated and completed at the Ranger office. The very name 
of the corporation pointed to Ranger as the place where its principal 
business would be conducted, and, while by no means conclusive, is a 
circumstance to be considered. Therefore, whether the place where 
the bulk of its property is located, where the greatest production of 
its output occurs, or where its sales and business are conducted, be 
considered, Ranger was the office of its principal business activities, 
and the District Court of that district had jurisdiction of the pétition 
filed therein on April 27, 1921. 

The decree dismissing said cause for want of jurisdiction is reversed, 
and the cause remanded for further proceedings not inconsistent with 
this opinion. 

On Pétition for Rehearing. 

PER CURIAM. The business of the bankrupt, Ranger Refining & 
Pipe Line Company, is the production and refining of oil products and 
the sale of them to the public. Whether the production and refining 
of such products or their sale is considered the principal business of 
said bankrupt, the great bulk of each business is conducted at Ranger, 
Tex. An adjunct to this business, to wit, the furnishing of tank cars, 
is also conducted from this point. The public, dealing with the bank- 
rupt, dealt in the main with and through the Ranger office. 

The control exercised by the Kansas City office was an intracorpo- 
rate control, not the transaction of business of production or with the 
public, except in the comparatively small volume of production there 
had, and of sales there made. Considering the production of the ar- 
ticles dealt in and the dealings with the public as constituting the 
business which is meant in the expression in the Bankruptcy Act, "prin- 
cipal place of l>usiness," we adhère to the conclusion that Ranger, Tex., 
was the bankrupt's principal place of business. 

Pétition for rehearing denied. 
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NORFOLK &. W. RY. 00. v. FT. DEARBORN COAL &. EXPORT CO, 

(Circuit Court of Appeals, Fourth Circuit. May 3, 1922.) 
No. 1944. 

1. Carriers <©=>94(4)— Value and not cost is measure of damages for ooal confls- 

oated by carrier witliout malice. 

In an action against a carrier for the confiscation of coal shipped by 
plaintifï over its line, where the évidence showed the confiscation was 
to meet the carrier's needs and was not malicious, the measure of dam- 
ages was the market value of the coal at the time and place of confiscation, 
and not the cost of the coal to the shipper. 

2. Carriers (S=394(3)— Evidence offered by défendant held to show damage was 

marliet value of crédit in coal pool. 

In an action against a carrier for confiscation of coal delivered to it for 
transportation, évidence ofCered by défendant that the coal, which plain- 
tifï intended for export, was to be delivered to a coal pool at tlje point 
of destination, from which the shipper had no authority to divert it, and 
that on delivery there it would be merged in the pool, and the shipper 
given only a crédit for an equal amount of coal in the pool, shows that 
the damage to the shipper by the confiscation of the coal was the market 
value of the crédit for that amount of coal in the pool. 

3. Trial <s==>49— Rejection of defendant's offer of évidence of market value held 

not sustainable, as relating only to contract coal. 

In an action for the confiscation of coal by a carrier, the rulings of the 
trial court in excluding évidence as to the market value of the coal can- 
not be sustained, on the theory that the offered évidence referred to the 
value of contract coal, and not to spot coal, which included the coal in 
coutroversy, and which had a value widely difïering frora contract coal, 
where the rejection of the offers was not based on the ground they re- 
lated to contract coal, but on the ground the measure of damages was the 
prlce paid for the coal, and some of the offers werc broad enough to 
embrace spot as well as contract coal. 

In Error to the District Court of the United States for the South- 
ern District of West Virginia, at Charleston; George W. McCHntic, 
Judge. 

Action at law by the Ft. Dearborn Coal & Export Company against 
the Norfolk & Western Railway Company. Judgment for plaintifï on 
directed verdict, and défendant brings error. Reversed. 

John H. Holt, of Huntington, W. Va. (Théodore W. Reath and F. 
Markoe Rivinus, both of Philadelphia, Pa., and Holt, Duncan & Holt, 
of Huntina:ton, W. Va., on the brief), for plaintifï in error. 

George S. Couch and Malcolm Jackson, both of Charleston, W. Va. 
(Brown, Jackson & Knight, of Charleston, W. Va., on the brief), for 
défendant in error. 

Before KNAPP, WOODS, and WADDILE, Circuit Judges. 

KNAPP, Circuit Judge. During the months of July and August, 
1920, the Ft. Dearborn Coal & Export Company, plaintifï below and 
herein so called, purchased from the Old Dominion Coal Corporation, 
on board cars at the mines of the Mud Lick Coal Company, at Stone, 
Ky., a quantity of run of mine coal, intended for export. A stipula- 

(g=iFor otUor ca^erf see same topic & KEY-NUMBER in ali Key-Numbered Digests & Indexe» 
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tion of the parties, entered into before plaintiff's déclaration was filed, 
is to the effect that the coal so purchased consisted of 897 tons of run 
of mine coal, which was shipped by the Old Dominion Corporation 
over the h'nes of the Williamson & Pond Creek and Norfolk & Western 
Raihvays, consigned to the Ft. Dearborn Company at Lamberts Point, 
Va., for export, but was confiscated en route by the Norfolk & West- 
ern, at Bluefield, W. Va., and used by it for fuel purposes, without the 
knowledge or consent of the Ft. Dearborn Company. Pursuant to this 
stipulation plaintiflf filed its déclaration in trespass on the case, alleging 
damages to the amount of $50,000, and issue was joined by defend- 
ant's plea of "not guilty." 

At the trial, after reading the stipulation in évidence, plaintiff's prési- 
dent was allowed to testify, over repeated objection, that the aggregate 
price paid for the coal was $15,234.19, or a little under $17 per ton on 
board cars at the mines, and that the Old Dominion Company had 
brought suit therefor in the circuit court of Kanawha county, W. Va., 
and recovered a judgment against plaintifif for the principal sum of 
$15,234.19, with $1,084.05 interest, or a total of $16,318.24, which 
judgment it had paid. There was no attempt to show the market value 
of coal at the point of shipment, at the place of confiscation, or at 
destination ; the only proof of damages ofïered by plaintiff being the 
price it paid for the coal. On cross-examination the witness testified 
that this coal was intended for export ; that it was shipped under per- 
mits, and would hâve gone into pools 5 and 7 at Lamberts Point; that 
for coal so moving under permit, after it passed the Bluefield scales, 
défendant would arrange a crédit to the consignée in the pool to which 
it was going ; that the consignée would receive such crédit before the 
coal arrived at destination ; and that it then lost its identity. He was 
thereupon asked the f oUowing question : 

"Then really what you lost, as I understand you, by the conflfscation of this 
coal, was the crédit for that amount of tous in the particular pool to which 
It was going?" 

Plaintiff's objection to this question was sustained, as were also its, 
objections to a number of similar questions put to defendant's wit- 
nesses showing or tending to show, as the avowals déclare, that ail coal 
shipped to tidewater over defendant's lines during the months of July 
and August, 1920, was shipped to certain pools, under the articles of 
organization and ruies of the Lamberts Point Coal Exchange, of 
which plaintifï was a member; that the coal in suit, if it had not been 
confiscated, would hâve gone into pool 5 or 7, and that plaintifï had 
no power to divert it to any other place or purpose ; that this coal, if it 
had not been confiscated, would hâve passed to the crédit of plaintifï in 
the pool to which it was consigned, upon estimated weights made at 
Bluefield, which crédit would hâve been available under ordinary cir- 
cunistances, for loading into vessels, at least three days before arrivai 
of the coal at the pool ; and that ail coal to tide, during the months nam- 
ed had to be shipped on permits of an agent of the Interstate Commerce 
Commission, as appeared from certified copies of the Commission's, 
orders tendered with the avowal in that regard. 
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The trial court likewise excluded ail testimony offered by défendant 
as to the circumstances under which the coal in question was taken, to 
meet the charge in the amended déclaration that it was "willfully, 
maliciously, and forcibly" appropriated ; ail testimony as to large quan- 
tities of other coal contiscated during the same months, and for which 
the owners voluntarily presented bills and accepted payment at priées 
very much below the price paid by plaintiflf for the coal in suit; and 
ail testimony as to the lower market prices prevailing at the time, for 
both contract and "spot" coal, at Bluefield and in neighboring districts. 
In short, the rulings under review were apparently based upon, and are 
consistent only with, the theory that the measure of damages in this 
case was the price which plaintifif paid for the coal. Accordingly, at 
the conclusion of the testimony, a verdict was directed in its favor for 
$16,318.24, the amount of the judgment it had paid, and défendant 
comes hère on assignments of error. 

[1] We are unable to sustain the plaintiff's contention. Its coal 
was wrongfully taken, to be sure, because taken without consent or 
any warrant of law. But plaintiff made no effort to prove the malice, 
which it had amended its déclaration to set up, while défendant ofïered 
to show, and presumably could hâve shown, that the taking was neces- 
sary to the discharge of its public duties. The case of record, there- 
fore, is the ordinary case of conversion, and no reason is perceived for 
not applying the ordinary measure of damages in such case, namely, 
the market value of the property at the time and place of confiscation. 
Plaintiff is, of course, entitled to be made whole, not as against an 
improvident purchase or a falling market, but for the actual loss it suf- 
fered by defendant's appropriation of its coal. 

' [2] On the offers and avowals of défendant it must be assumed, as 
plaintiff's président testified, that the coal sued for, if it had not been 
taken, would hâve gone into certain pools at Lamberts Point; that 
plaintiff had no right of diversion "to any other place or purpose" ; 
that, after passing the scales at Bluefield, this coal in transit would 
hâve had practically the same status as though delivered at the pools ; 
that its identity would then hâve been lost, and plaintiff entitled merely 
to a crédit in the designated pools for the same number of tons of coal 
of corresponding grade. This being so, it seems plain that plaintiff's 
actual loss was the market value of the crédit which it would hâve re- 
ceived, if its coal had not been confiscated, and that market value, pre- 
sumably capable of ascertainment, measures the damages which plain- 
tiff may rightfully recover. Chicago, M. & St. P. Ry. Co. v. McCaull- 
Dinsmore Co., 253 U. S. 97, 40 Sup. Ct. 504, 64 L. Ed. 801. 

[3] It is argued that at the time in question there was a wide dif- 
férence of value between contract coal and "spot" coal ; that plain- 
tiff's coal, moving to tidewater for export, was spot coal; that defend- 
ant's offers ail related to contract coal, and not to spot coal ; and that 
therefore the only proof of the value of plaintiff's coal was the proof 
of what plaintiff paid for it. The argument is far from convincing. 
Even if it be granted that évidence of the cost of confiscated property 
is any évidence of its value in a suit for conversion — and no case is 
cited which supports the proposition-^it would be sufficient to point 
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out that defendant's offers do not appear to hâve been rejected on the 
ground that they were confined to contract coal, but rather on the 
ground, as we warrantably infer, that the measure of damages was the 
price paid for the coal. Moreover, some of the ofïers were broad 
enough in terms to embrace export as well as contract coal, as, for ex- 
ample, the table furnished the Senate Committee by the Interstate Com- 
merce Commission, showing the prices of both contract and spot coal, 
in July and August, 1920, in the Eastern division of the United States, 
which includes the territory hère involved ; and to this it may be add- 
ed that the ruling on the question above quoted, and like questions 
afterwards propounded, was in efïect a ruling that proof of the valu? 
of coal for export, going into a pool at Lamberts Point, would also 
be held inadmissible. 

Further discussion is not needed. It is enough to say that in our 
judgment the case was tried on an erroneous theory of liability, and 
therefore défendant is entitled to another day in court. On the record 
hère presented the proper measure of damages is, as above stated, the 
value of the crédit which plaintif! would hâve received, if its coal 
had not been confiscated ; but this will not be controUing on a new 
trial, if the facts then disclosed are materially différent from the avow- 
als of défendant in connection with its rejected proofs. 

Reversed. 



RUBAIZ V. TUCSON GAS, ELECTRIC LIGHT & POWER CO. et ah 

(Circuit Court of Appeals, Ninth Circuit. May 2, 1922.) 

No. 3791. 

Appeal and error (S==>7I (4)— Order on receiver's report as to priority of claims 
held not final decree. 

An order directing the receiver to pay to a judginent créditer of tlie 
défendant corporation the net receipts of the property, up to the date of 
the intervention by the trustée to secure the bondholders, in préférence to 
the plaintifC, whose olaim was not reduced to judgment, and further pro- 
vidîng that the reeeipts thereafter sliould be flrst applied to the mort- 
gage debt in the event there was a foreclosure, and reserving the right 
to apply such proceeds to the judgment if there was no foreclosure, was a 
final decree only in so far as it related to the payment to the judgment 
créditer, so that an appeal by such creditor from the order relating to 
priority of the mortgage debt naust be dismissed. 

Appeal from the District Court of the United States for the Dis- 
trict of Arizona ; WiUiam H. Sawtelle, Judge. 

Suit in equity by the Tucson Cas, Electric Eight & Power Company 
against the Tucson Rapid Transit Company, in which Edwin F. Jones 
was appointed as receiver of défendant corporation, and in which 
Asma Rubaiz intervened as a judgment creditor of the défendant Com- 
pany, and the International Trust Company intervened as trustée under 
the mortgage securing the corporation's bonds. From an order in- 
structing the référée as to priority of the claims of the interveners, 
Rubaiz appeals. Appeal dismissed. 

tfssPor otber cases eee same toplc & KEY-NUMBER in ail Key-Numliered Dlgests & Indues 
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Richey & Richey, and Moore & Frawley, ail of Tucson, Ari/ for 
appellant. ' 

S. L. Kingan, John H. Campbell, and A. R. Conner, ail of Tucson, 
Anz., for appellees. 

Before ROSS, MORROW, and HUNT, Circuit Judges. 

MORROW, Circuit Judge. The complaint of the Tucson Cas, 
Electric Light & Power Company against the Tucson Rapid Transit 
Company, owning and operating a street railway in Tucson, was filed 
in the United States District Court of Arizona on February 20, 1919. 
The action was to recover a judgment of $62,062.43 upon certain 
promissory notes then due and unpaid, together with interest thereon. 
It was alleged in the complaint that on March 15, 1905, the défendant 
executed a deed of trust to the International Trust Company of Colo- 
rado; that the trust deed conveyed to the trustée ail of defendant's 
property, real, personal, and mixed, that it then had or might there- 
after acquire or become possessed of ; that the conveyance was made 
to secure the payment of certain bonds about to be issued by the de- 
fendant in the aggregate sum of $300,000, together with interest there- 
on at the rate of 6 per cent, per annum; that trust bonds in the ag- 
gregate sum of $150,000 were to be issued forthwith ; that of said last 
amount, bonds aggregating $114,800 were issued and were then out- 
standing; that the accrued and unpaid interest on said bonds amounted 
to $73,000. It was further alleged that in the month of January, 1918, 
one Asma Rubaiz brought r.n action against the défendant for personal 
injuries sustained by her by reason of the négligence of defendant's 
employées, and that a judgment had been obtained by Rubaiz against 
the défendant for the sum of $4,500, and that the judgment was then 
unpaid. It was alleged that for many years défendant, in operating 
its Street railway, had not been able to earn interest and operating 
charges, and that the défendant was insolvent. It was further alleged 
.that, if the creditors of the défendant or the owner of the judgment in 
said Personal injury action should press their demands, the resuit might 
be disastrous to the public, by reason of the inabillty of défendant to 
lOperate its street railway System. The plaintiff represented that, for 
the purpose of preserving the property, a receiver should be appointed, 
with the usual power and authority to coUect ail the assets of the de- 
fendant Company and to operate said street railway System under the 
direction of the court. A receiver was accordingly appointed Febru- 
ary 21, 1919. 

On April 1, 1920, Asma Rubaiz filed her pétition in intervention in 
this action, alleging that there was due on her judgment the sum of 
$4,552.75, together with costs, amovmting to $106, and that the judg- 
ment was a prior hen on the personal property of the défendant. On 
April 26, 1920, the International Trust Company filed its pétition and 
complaint in intervention, and leave to intervene was granted by the 
court on April 29, 1920. The complainant asked that its claim be declar- 
ed prior and superior, over and above the necessary expenses of opéra- 
tion and the expenses of the receivership that might thereafter be incur- 
red from said opération. 
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The receiver, in his first report, dated April 26, 1919, described the 
property owned and operated by the défendant, and its Habilities, in- 
cluding the judgment and costs in the case of Asma Rubaiz v. Tucson 
Rapid Transit Company, which was then pending on appeal in the 
Suprême Court of the state. He also described the Hne of defend- 
ant's Street railway along certain streets of the city of Tucson, its con- 
dition, and the condition of the crossings at certain points, particularly 
the crossing at Stone avenue, where the line of the street railway 
crosses five tracks of the Southern Pacific Railway Company. In the 
receiver's second report, dated June 23, 1919, he reported the opéra- 
tions of the défendant and the unsatisfactory condition of the crossing 
at Stone avenue. In the receiver's third report, dated April 23, 1920, 
he reported on the opérations of the défendant for the year, and again 
called attention to the Stone avenue crossing, and the fact that the 
city council of Tucson had passed an ordinance to hâve Stone avenue 
paved at the crossing to a designated point. The order of the city 
directed the paving of four blocks by the street car company in accord- 
ance with the terms of defendant's franchise. The receiver also call- 
ed attention to the fact that the franchise specifically provided that 
it might be declared forfeited upon the failure to pave at any time 
when required by the city council. He reported the filing of the pétition 
by Asma Rubaiz to hâve her judgment, which then amounted to about 
$5,000, paid out of the funds then in the hands of the receiver. He 
also reported that state and county taxes amounting to $674 would be 
due May 1, 1920, and that the bondholders would intervene in the suit 
and seeic to hâve the money in the hands of the receiver applied to the 
interest of their mortgage, or to the use and protection of the prop- 
erty covered by the mortgage, claiming that the money in the hands 
of the receiver should be applied to the payment of their interest pro 
tanto, and that the same should be applied to the paving of the road so 
that the property might be preserved. The receiver requested the in- 
structions of the court. 

In the receiver's fourth report, filed May 24, 1920, he again called 
attention to the fact that the money in his hands was claimed by Rubaiz 
in satisfaction of her judgment; that the trustée for the bondholders 
also claimed that it had a first lien upon ail the assets in the hands of 
the receiver ; that the plaintiff was claiming an équitable lien upon the 
income of the property in payment of its debt. The receiver submitted 
the question of priorities to the court. On June 24, 1920, the court 
directed the receiver to pay on the Rubaie judgment out of the funds 
in his hands the sum of $960.05, the net receipts of the défendant 
Company from April 1, 1920, to April 27, 1920. Further action of the 
court upon this claim was taken under advisement. In the receiver's 
fifth report, dated April 4, 1921, he reported the opérations of the de- 
fendant, and that he had on hand the sum of $11,756.19; that he had 
appeared before the city council and explained the situation of the 
company with respect to the paving of Stone avenue as ordered by the 
<îouncil. The city council in office while thèse matters were under con- 
sidération had- given place to à new city council, and no further pro- 
ceedings had taken place to compel the paving of Stone avenue. 
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On April 18, 1921, the court rendered an opinion in which the pro- 
ceedings hereinbefore referred to were reviewed, and in which it was 
held that the net proceeds of the opération of said street railvvay Com- 
pany after April 26, 1920, should be applied on the mortgage debt 
due the International Trust Company upon the foreclosure of such 
mortgage, in the event there was a foreclosure. In the event the mort- 
gage is not foreclosed, the court reserved the right to apply such 
amount of the net proceeds of the opération of the street railway com- 
pany as might not be necessary for the opération and préservation of 
the property in the hands of the receiver to the payment of the Rubaiz 
judgment lien. The court concluded its opinion by entering an order 
that the receiver was authorized to advertise for bids for the paving 
of Stone avenue as in said ordinance and franchise provided, and sub- 
mit the bids to the court for approval or rejection, and, if any bids 
were approved by the court, that said receiver be authorized to enter 
into a contract for the doing of such work, and that the same be paid 
for out of the moneys in his hands not otherwise necessary for the 
opération of the said street railway. 

We are advised by a receiver's report filed in the District Court Feb- 
fuary 4, 1922, and brought hère upon a suggestion of a diminution of 
the record, that the receiver has, in obédience to the order of the court, 
paved certain crossings and has repaired the pavement on certain othr 
er portions of its line of street railway. The report contains a copy of 
the prôcèedings of the city council, from which it appears that the 
èity council has withdrawn its order with respect to the paving by the 
Transit Company of certain other portions of its tracks. 

It appears that the lower court ordered the payment of $960.05 on 
the Rubaiz judgment, being the net proceeds of the défendant Com- 
pany from April 1, 1920, to April 27, 1920, because on April 1, 1920, 
when Asma Rubaiz filed her pétition for intervention, she was the only 
intervener claiming the right under a final judgment to be paid in full 
out of the income of the property. The intervention of the trustée was 
not filed until April 26, 1920. Between April Ist and 26th Rubaiz was 
the only party before the court holding a judgment lien who claimed 
the right to immédiate payment out of the property acquired as the 
proceeds of its opérations by the receiver. The Light Company is not 
a judgment créditer, and its right of payment has not yet been deter- 
mined by a final decree, and the right of the trustée to be paid uppn its 
mortgage not yet foreclosed is in a like position. They ail are matters 
still in the breast of the court, and so reserved, as has been further 
action upon the Rubaiz daim. 

The errors assigned are substantially that the court found that the 
filing of the pétition for intervention by Rubaiz did not create a lien 
in her favor on income theretofore accumulated, and that the court 
found that the filing of said pétition did not create a lien in her favor 
on the net income then in the hands of the receiver, and that the court 
did not direct the receiver to pay her claim in accordance with the 
prayer of her pétition. The substance of thèse assignments is that the 
court erred in not paying the Rubaiz claim in full. But it appears that 
there is no final judgment or decree with respect to the matters in con- 
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trovérsy, except the partial payment on the .Rubaiz daim, frbm whîch 
no appeal bas been taken; that there is no final judgment or decree 
with respect to the plaintiiï's claim to be paid the amount due on its 
notes for principal and interest, or its priority with respect to bthér 
claims; that there is no final judgment or decree with respect to the 
intervention of the trustée ior payment on the mortgage held by it, 
or its priority with respect to other claims ; and that the priority be- 
tween the unpaid remainder of the Rubaiz claim to be paid out of op- 
erating income, and the priority for current expenses incurred for 
such paving and repairs to streets as were ordered by the city council 
and carried out by the défendant to préserve its franchise, is net now 
a question before the district court. It therefore foUows that, as this 
court can only exercise appellate jurisdiction to review by appCal or 
writ of error final décisions in the district courts, we hâve no jurisdic- 
tion of the appeal. 

It is accordingly dismissed. 



PHILADELPHIA & R. RY. CO. v. EISENHART. 

(Circuit Court of Appeals, Tiiird Ciic-uit. Aprll 28, 1922.) 

No. 2829. 

1. Master and servant <s==3l 29 (6)— Violation of Safety Appiiance Act must be 

proximate cause of injury. 

A freight coriductor, who was injured when couplets uncoiipled and 
cars brolie away and colUded with a car on wliich he was riding, waa 
pntitled to recover under Safety Appiiance Act Mardi 2, 1893, § 2 
(Cnmp. St. § 8606), if the defective coupler wiis the proximate cause of the 
injury, though accident was not caused by the conductor going between 
the cars to couple or uncouple them, tlie question as to the railroad's 
liability for failure tô eomply with the statute, depending on whether 
noncompliance therewith proximately caused the in.1ury, without regard 
to the place and character of the work. 

2. Master and servant <@=>265 (6)— Violation of Safety Appiiance Act inferred 

from opening of couplers. 

In action for injuries to freight conductor, snstalned when cars parted 
on opening of couplers, the mère opening of the couplers held to warrant 
Bubmission of whether the couplers were defective, in violation of Safety 
Appiiance Act March 2, 1893, § 2 (Comp. St. § 8606). 

3. Master and servant <@=3l i2(l i/j)— Railroad's duty under Safety Appiiance Act 

absolute. 

Railroad's duty, under Safety Appiiance Act March 2, 1893, | 2 (Comp. 
St. § 8606), to keep its couplers in a safe condition, is absolute, and Is not 
discharged by the exercise of reasouable care and mechanlcal sklll to 
properly equip cars with safe couplers. 

In Error to the District Court of the United States for the Eastern 
District of Pennsylvania ; Oliver B. Dickinson, Judge. 

Action by Samuel D. Eisenhart against the Philadelphia & Reading 
Railway Company. Judgment for plaintiflf, and défendant brings er- 
ror. Affirmed. 

Wm. Clarke Mason, of Philadelphia, Pa., for plaintiflf in error. 
Frank F. Davis, of New York City, for défendant in error. 

(g=»For otber cases see same toplc & KKY-NUMBER la ail Key-Numbered Dlgeats & Indexes 
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Before BUFFINGTON, WOOLLEY, and DAVIS, Circuit Judges. 

WOOLLEY, Circuit Judge. The cars of a freight train were being 
distributed to several tracks in the yards of the défendant at East Penn, 
Pennsylvania. Eisenhart, the conductor, was riding on a draft of two 
cars which had been eut from the train and kicked to a siding, His 
task was to stop them at their destination. While thèse cars were still 
in motion the train parted by reason of the opening of couplers and 
another draft of cars broke away and, following down on the same 
track without a brakeman, collided with the car on which Eisenhart 
was riding, throwing him to the ground and causing him in jury. 

Eisenhart brought this action, charging negHgence to the défendant 
for violating both the Safety Appliance Act and the rule of common 
law. Safety Apphance Act, § 2, 27 Stat. 531, and amendments (Comp. 
St. § 8606). He had a verdict. The défendant sued out this writ of 
errer. 

The case was tried mainly on the liability of the défendant for oper- 
ating a car with a defective coupler in violation of the Safety Appli- 
ance Act, carrying, of course, the advantage to the plaintiff of relief 
from the law of assumption of risk and contributory négligence. The 
défendant maintains by this writ that under the évidence, as well as 
by a proper interprétation of several décisions of the Suprême Court 
construing the Safety Appliance Act, the plaintiff did not bring himself 
within the Act and that, in conséquence, his right to recover, if any, 
was on the counts charging négligence under the rule of common law 
with its burden of assumption of risk and contributory négligence, 
and that, accordingly, the trial court erred in submitting the case on 
the statute. 

Obviously, the plaintifï's injury was due to the uncoupling of the 
train at a place at which uncoupling was not intended and at which the 
plaintiff was not working. For évidence of negHgence in support of 
the counts under the Safety Appliance Act the plaintiff relied upon the 
inference of a defective coupler, drawn from the fact that the couplers 
uncoupled, and upon testimony to the effect that when examined after 
the accident the couplers showed lost motion between the lock and 
knuckle, enough to hâve caused the cars to part. 

Regarding as the test of compliance with the statute the equipping of 
cars "with couplers coupling automatically by impact, and which can 
be uncoupled without the necessity of men going between the ends of 
the cars," the défendant introduced évidence to the effect that the coup- 
lers were of an accepted type and in good condition, and had, both be- 
fore and after the accident, coupled and uncoupled in the way provided 
by the statute. Having complied with this statutory standard, the 
défendant maintains that nothing more was required of it; and that, 
as the plaintiff was not injured by reason of the couplers failing to 
meet this standard but was injured some distance away by reason 
of a collision, the case cornes within the décision of the Suprême Court 
in Eang v. New York Central R. R. Co., 255 U. S. 455, 41 Sup. Ct. 
381, 65 L. Ed. 729, where it was said that the Safety Appliance Act 
"was intended to provide against the risk of coupling and uncoupling 
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and to obviate the necessity of men going between the ends of cars. 
It was not * * * to provide a place of safety between colliding 
cars," quoting from S. L. & S. F. R. R. Ce. v. Conarty, 238 U. S. 243, 
35 Sup. Ct. 785, 59 L. Ed. 1290. Reliance by the défendant upon its 
interprétation of the Lang décision compels a review of several dé- 
cisions of the Suprême Court bearing on the Safety Appliance Act. 

The first is the Conarty Case. In this case a car without a coupler or 
drawbar at one end was on a switch awaiting removal for repair. A 
switching engine with which the deceased was working came along the 
same track and a collision ensued. The deceased was standing on the 
footboard at the front of the engine and was caught between the engine 
and the body of the car. Had the coupler and drawbar been in place 
they would hâve kept the engine and the car sufficiently apart to hâve 
prevented the injury. They would not bave prevented the collision. 

The question arose whether at the time he was injured the deceased 
was within the class of persons for whose benefit the Safety Appliance 
Act required that the car be equipped with automatic couplers and 
drawbars of standard height. Inquiring into the gênerai purpose of 
the act and the evil it was intended to prevent, the Suprême Court al- 
luded to the danger to men going between cars to couple and uncouple 
them and said that the principal purpose of the enactment of the statute 
was "to obviate the necessity for men going between the ends of the 
cars." It found that the deceased, "who was not endeavoring to couple 
or uncouple the car or to handle it in any way, but was riding on the 
colliding engine, was not in a situation where the absence of the pre- 
scribed coupler and drawbar operated as a breach of a duty imposed 
for his benefit." Holding that the plaintifï was not within the class 
of persons for whose benefit the statute was enacted, the court denied 
recovery. This décision was regarded, either rightly or wrongly, as 
j^an interprétation of the Act limiting its application, so far as automatic 
x;ouplers are concerned, to those whose duty it is to couple and uncouple 
cars. In considering the effect of this décision upon later décisions and 
upon the case at bar it is pertinent to note that the court very carefully 
pointed out that 

"It is not claimed, nor could it be tinder the évidence, that the collision 
was proximately attributable to a violation of [thed provisions [of tlie Act] 
btit only that had they been complied with it would not hâve resulted in in- 
jury to the deceased." 

In Ivouisville & Nashville R. R. Co. v. Layton, 243 U. S. 617, 37 
Sup. Ct. 456, 61 L. Ed. 931, the next case in order, an engine, pushing 
a car ahead of it, came into a switch and attempted to couple a draft 
of five cars. It struck the cars with such force that the couplers re- 
fused to couple automatically by impact and the whole draft was driven 
down the track and came into collision with a standing train with such 
violence that the plaintifï, who was on one of the five cars for the 
purpose of releasing the brakes, was thrown to the track and injured. 
As the plaintifï did not sustain injury when coupling or uncoupling 
cars, the défense was based on the claim that it had been decided in 
the Conarty Case that the Safety Appliance Act is "intended only for 
the benefit of employés injured when between cars for the purpose of 
280 F.— 18 
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coupling or uncoupling them." The Suprême Court, evidently desiring 
to dispel this view, said: 

"While it is undoubtedly.true that the. Immédiate occasion for passing the 
laws requiring automatic couplers was the great number of deaths and in- 
juries eaused to employés who were oijliged to go between cars to couple and 
iineouple them, yet thèse laws as written are by no means eonfined in their 
lerms to the protection of employés only when so engaged. The language of 
the acte » * * makes it entirely clear that the liability in damages to 
employées for failure to comply with the law springs from its being made un- 
lawful to use cars not equlpped as required — not froni the position the em- 
ployée may be in or the work which he may be doing at the moment when he 
is tojured." 

Again pointing eut that in the Conarty Case it was not claimed that 
the collision resulting in the injury was proximately attributable to a 
violation of the Safety Appliance Act, the court laid down a rule — 
from which it has not departed — that 

"Carriers are liable to employés in damages whenever the failure to obey 
thèse safety appliance laws is the proximate cause of injury to them when 
eugaged in the discharge of duty." 

The court sustained the judgment on the finding that the failure of 
the couplers automatically to couple by impact was the proximate cause 
of the collision and résultant injury. 

Later came Minneapolis & St. Louis Railroad Co. v. Gotschall, 244 
U. S. 66, 37 Sup. Ct. 598, 61 L. Ed. 995, a case in which a train parted 
because of the opening of a coupler on one of the cars, resulting in 
an automatic setting of the emergency brakes on the detached draft 
upon which Gotschall was riding and a sudden jerk which threw him 
ofï the train under the wheels — ^facts singularly similar to those of the 
case at bar. While the case went off on another question, the court 
sustained the judgment for the plaintiff consistently with its former 
pronouncement that whenever the failure to obey the safety appliance 
laws is the proximate cause of the injury the carrier is liable. 

Such was the law until Lang v. New York Central R. R. Co., supra. 
In this case a car without a drawbar or coupler was standing on a sid- 
ing. The décèdent was a brakeman riding on a draft of cars kicked 
towa:rd the crippled car. He knew the condition of the car. A colli- 
sion occurred and the décèdent was crushed between the car upon which 
he was riding and the standing car. It was not intended that he should 
couple his draft with the defective car, but that he should stop his 
draft before it reached the car. For some reason he failed to do so 
and collision followed. Recovery was not allowed. 

The plaintiff in error regards the law of the Lang Case as a reversai 
to the law of the Conarty Case, not as explained in the Layton Case, 
but as it was first popularly understood. This position is taken, doubt- 
less, because the court cited and affirmed the Conarty Case. But the 
court also affirmed the Layton Case, restating with emphasis the rule 
of proximate cause which, being invoked in the Layton Case, distin- 
guished that case from the Conarty Case, saying: 

"But necessarily there must be a causal relation between the fact of delin- 
Queney and the fact of injury and so the case déclares, * * * carriers 
are liable to employés In damages whenever the failure to obey thèse safety 
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appliance laws is the ptoximate cause of in jury to them when engagea in tïïe 
discharge of duty." 

The court held in the Lang Case, as in the Conarty Case, that "the 
collision was not the proximate resuit of the defect" in the safety ap- 
pliance, or, stated differently, "that the collision under the évidence 
cannot be attributed to a violation of the provisions of the law, 'but 
only that, had they been complied with, it [the collision] v^rould not 
hâve resulted in in jury to the deceased.' " The judgment for the de- 
fendant was sustained. 

[1] We cannot agrée with the plaintifï in error in its contention 
that the Suprême Court in the Lang Case construed the Safety Ap- 
pliance Act as restricting the liability of carriers to equipping cars 
with couplers of the standard required and as limiting its protection 
to employés in the act of or at the place of coupling and uncoupling 
cars. Whatever différence there may be in the opinions, the three cases 
cited, as also the Gotschall Case inferentially, were tried and decided 
on the principle of causal relation between the fact of delinquency and 
the fact of injury, that is, they were, with entire consistency, tried on 
the question whether on the facts of each case the carrier's failure to 
obey the statute was or was not the proximate cause of injury to the' 
employé, without regard to the place and character of his work. This 
is the test of liability. 

Returning to the case at bar, we find that the learned trial judge sub- 
mitted the case on the question of proximate cause strictly in line with 
thèse décisions. Therefore, he did not commit error in principle. 

The remaining assignments of error question the sufficiency of the 
évidence to sustain the submission and challenge the adequacy of the 
charge. 

Maintaining there is no testimony to prove the way in which the 
train separated, the défendant complains particularly of that part of 
the charge in which the trial judge said : 

"I say to you, as a matter of law, under the évidence in this case, if it has 
been of that degree of strength and kind to carry conviction to your minds, 
you may find that the real cause of the injury to this man was this defective 
coupling. If you do, I say to yovi the plaintifï is entitled to recover. If the 
plaintifif is entitled to recover, of course, he is entitled to your verdict, as a 
matter of law. But if this évidence has failed to persuade you that you 
should corne to that conclusion, then your verdict should be in favor of the 
défendant, and you are doue with the case." 

[Z] As the whole controversy had revolved around the question 
whether the couplers at the place where the train parted were defective, 
we think this charge was proper, if warranted by the évidence. The 
fact is the couplers opened, the train parted and a collision followed as 
a direct resuit. No one disputes this. There was testimony by one wit- 
ness to the efFect that there was lost motion in the coupler parts which 
explained their action. This was testimony of a defect. We think it 
was admissible. But even if it were not sufficient, the case was properly 
submitted and the verdict should be sustained on the inference of the 
defendant's négligence to be drawn from the mère opening of the coup- 
lers. M. & St. L. R. R. Co. V. Gotschall, 244 U. S. 66, 37 Sup. Ct. 598, 
61 L. Ed. 995. 
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At the end of an elaborate charge, including the instruction quoted, 
counsel for the défendant, conceiving that the learned trial judge had 
not adequately presented the defendant's side of the case on the évi- 
dence produced in its behalf, hastily drafted and presented an addi- 
tional point to be charged to the jury. The trial judge, feeling that he 
had covered the point, ref used to charge it. The point is as f ollows : 

"If the jury believe undor ail the évidence produced in thls case that the 
couplers, whlch it was testlfled separated, were in proper condition of con- 
struction and repair, and that they were in as safe a condition for railroad 
opération as reasonable care and mechanical skill eould make them, capable 
of coupling automatically by impact in the manner required by the Safety 
Appliance Act, then you may find that the défendant has performed its légal 
duty, and your verdict may be for the défendant." 

The curious thing in this situation is that, if the trial judge had at- 
tempted to cure the questioned adequacy of his charge by allowing the 
point, he would hâve injected a fatal error into a charge otherwise 
without error, because the point itself contained an error of law. 

The défendant might hâve asked, in the terms of the point, for an 
instruction to the jury that if they believe under ail the évidence that 
the couplers "were in proper condition of construction and repair, 
capable of coupling automatically by impact in the manner required 
by the Safety Appliance Act, then [they] may find that the défendant 
has performed its légal duty." This would hâve been an instruction 
on the absolute duty of the carrier to conform to the Act. But the de- 
fendant so framed its point that the instruction it asked for was the 
qualified duty of a carrier at common law — that if the jury believe the 
couplers "were in proper condition of construction and repair, and 
that they were in as safe a condition for railroad opération as reason- 
able care and mechanical skill could make them, capable of coupling 
automatically by impact, * * * then [they] may find that the de- 
fendant has performed its légal duty." 

[3] We think this qualifying phrase vitiated the whole point be- 
cause thç Safety Appliance Act imposes an absolute duty upon the 
carrier to keep its couplers in a condition of construction and repair 
to meet the safety requirements of its provisions. Having first met 
the statutory requirement by properly equipping the cars, the carrier 
cannot escape its duty by later making an effort of reasonable care and 
mechanical skill to maintain them at that standard. The Congress im- 
posed the duty initially and continuously, it being construed by the 
courts as "an absolute and unqualified duty to maintain the appliance in 
secure condition" — "an absolute duty to provide and keep proper coup- 
lers at ail times." St. L., I. M. & S. Ry. Co. v. Taylor, 210 U. S. 281, 
294, 295, 28 Sup. Ct. 616, 52 L. Ed. 1061 ; C. B. & Q. R. R. Co. v. 
United States, 220 U. S. 559, 575, 576, 31 Sup. Ct. 612, 55 L. Ed. 582; 
United States v. A., T. & S. F. Ry. Co., 163 Fed. 517, 90 C. C. A. 327; 
Delk V. St. L. & S. F. R. R. Co., 220 U. S. 580, 586, 587, 31 Sup. Ct. 
617, 55 L. Ed. 590; Texas & Pacific Ry. Co. v. Rigsby, 241 U. S. 33, 
43, 36 Sup. Ct. 482, 60 L. Ed. 874. 

Obviously, the duty of the carrier "is not that of exercising reason- 
able care in maintaining prescribed safety appliances in operative con- 
dition." Its duty is no longer the qualified duty of the rule of common 
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law. It is an absolute duty prescribed by the statute. It does not stop 
with the installation of safety appliances ; it requires that they shall be 
kept safe. As the point in question contained a qualification which nul- 
lified the whole instruction, the trial court committed no error in re- 
fusing to charge it. 

Therefore, we are of opinion that the judgment below must be af- 
firmed. 



KURTZ et al. v. BELLE HAT LINING CO., Inc. 

(Circuit Court o£ Appeals, Second Circuit. April 10, 1922.) 
No. 273. 

1. Patents <s==>36 — Invention is question of tact, to be decided on évidence. 

Invention is a question of faet, to be decided on the évidence, wïiicb 
generally does not give rise to conflicts of fact in the ordinary sensé of 
that phrase, but does ralse différences as to the inferences to be drawn 
from facts in themselves uncontradicted. 

2. Patents <s=35— Condition of trade to be considered in determining invention. 

In determining whether there is invention, it is proper to bear in mind 
the condition of the trade, as well as the art to which the patent is 
allied. 

3. Patents (^=335— Décision as to Invention Is governed largely by results ob- 

talned. 

Décision as to Invention is reached very largely from examinatlon of 
the résulta obtained, aniong the results evidencing invention being sim- 
plicity, economy, novelty, iitility, and commercial success; and imitation 
of an article by a défendant, who dénies Invention, bas often been con- 
sidered conclusi^'e évidence of what défendant thinks, and persuasive of 
what the rest of the world ought to thinli. 

4. Patents <g=3328— 1,216,140, for bat lining, held to disclose invention. 

The Kurtz patent. No. 1,216,140, for a bat lining, in which an uncovered 
cord is sewed between the crown pièce and slde pièce to produce an 
omate seam, h-eld, In view of its comnaercial success, to disclose invention 
over the prior art. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity for infringement of a patent by Alfred Kurtz and 
another against the Belle Hat Lining Company, Inc. Bill dismissed, 
and plaintiffs appeal. Reversed. 

Action is upon patent to Kurtz, 1,216,140, dated February 13, 1917, for 
"lining for bats." The patent contains two claims, both in suit, of which the 
second is most spécifie and is as follows: 

"A bat lining comprising a crown pièce, a slde pièce, an uncovered cord 
exposed between said crown pièce and slde pièce, and means for securing said 
crown pièce, slde pièce and cord together for forming an ornate seam between 
said crown pièce and side pièce ; said means emliodying a single row of 
Btitching passing tbrougb said crown pièce, slde pièce, and cord." 

On July 25, 1916, there Issued to one Rawak patent 1,191,996, for "lining for 
hats," of which the single claim is: "A bat lining comprising a crown mem- 
ber, an apron member, a folded «trlp having its meeting edges secured between 
the meeting edges of the crown and apron members, and formlng an annular 
pocket projecting from the juncture of said crown and apron members, and a 
core Inclosed wlthin said annular pocket." 

^ssFor other cases see same topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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In Kurtz V. Blatt (D. C.) 263 Fed. 392, thls Kurtz patent was In suit agalnst 
another alleged Infringcr. Décision was that patentable invention was <3is- 
played by Kurtz over Kawak, there belng in the opinion of Mayer, J., "no 
prior art worthy of comment except the" llning patented by Rawak. In the 
présent litigation Knox, J., in the court below, held that Kurtz displayed noth- 
ing patentable over Rawak, and dlsmissed the bill for lack of invention. 
Whereupon Kurtz appealed. 

Oscar W. Jeffery, Philip C. Peck, and Tobias A. Keppler, ail of 
New York City, for appellants. 

Irving M. Obrieght, Morris Hirsch, and George C. Dean, ail of New 
York City, for appellee. 

Before HOUGH and MANTON, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). The rec- 
ord in the cause reported in 263 Fed. 392, is an exhibit in this case. We 
hâve examined it, and are of opinion that, though the cause at bar was 
tried with more élaboration and at greater length, there is no substantial 
différence between the two proceedings. In both, défendants wasted 
much time in fruitlessly endeavcring to show prior uses ; but in this 
case Mr. Rawak himself appeared as the principal wîtness for the de- 
fence. His évidence accentuâtes the truth stated by Judge Mayer at 
the earlier trial — that there was no prior art except Rawak. Yet the 
question presented by this patent, and also by that of Rawak, and by 
the litigation over them, is a larger one, viz. whether, in the crowded 
art of manufacturing clothing and parts of clothing with the needle 
and neèdle appliances, either Rawak or Kurtz displayed what it is so 
easy to name and so difficult to ascertain, invention. 

Hat linings, especially for the head coverings of women, are and long 
hâve been a separate article of manufacture and commerce. They are 
made literally by the million, and sold both to hat manufacturers, mil- 
liners, and persons intending to make their own headgear. Historically 
Ihe occupation, as a separate art or trade, begins with a lining some- 
thing like a bag without a bottom; whereof one edge is fitted to the 
lower portion of the hat and the top gathered with a "drawstring" in 
the crown. This kind of lining required more material than would 
fit snugly to the interior of the headgear, and was thought to lack, not 
only economy, but neatness of appearance. A "piping" or "edging" is 
a very old device of the needle trades, and consists essentially in the 
insertion of a pièce of material between the two parts of a seam, in 
such manner that the inserted material projects at and along the seam, 
producing (as has been thought) décorative effect as well as strength. 

Rawak's patented device exhibits a piping at the seam between the 
crown and apron or side, which together make up the hat lining of 
commerce. His piping, being formed by a "folded strip," may and 
does hâve inserted into its projecting "annular pocket" any convenient 
material ; e. g., a cord or other stuffing. It is, we think, proven that 
this device has attained a large measure of success, principally through 
the efforts of Mr. Rawak himself ; he being a very large manufacturer 
of hats. It is also proved as requiring more material and costing more 
than other linings. It is in short a rather superior article, grade for 
grade, of material, and is probably a favorite in the comparatively ex- 
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pensive lines of ready-made hats. What Kurtz did was to wliolly 
abolish the inserted material which makes Rawak's "annular pocket," 
and to take the cord (which may be used as a stufïing for Rawak's 
pocket) and by one Hne of sewing unité crown, apron, and cord in such 
manner as to show the cord and form what he calls an "ornate seam." 

Any cord that will ho!d the thread will do, and if the cord used by 
«ither Kurtz or Rawak is stiff enough, both or either will tend to 
strengthen the hning in position and hold it in place. Kurtz's lining 
has attained great popularity, doubtless assisted by quite modem trade 
methods; but the proof is ample of enormous production, marked 
commercial success, and almost complète replacement in the cheaper 
grades of linings of the old drawstring device in favor of Kurtz. 

This patentée obtained his patent over Rawak (cited against him of 
record) by a very frank statement in the Office, which had objected 
that no mechanical advantage was pointed out. Kurtz replied: 

"It is thought that mechanical a(îvantag,e. wliere the fllling member is an 
oinament, and peiinanentlj- and structurally incoiporated in the article, is 
obvious as compared to the [alleKt'dl anticipating .structure [Rawalc's], where 
the ornamental member is covered. and is not permariently or intlmately in- 
coiporated in the resulting structure." 

Thus is presented the question of invention, admittedly one of fact, 
yet also one as to which courts, composed of lawyers, hâve long been 
anxious to act with uniformity and along lines of thought which will 
resuit in précédents, instead of mère incidents. Despite the warning of 
Justice Brown in McClain v. Ortmayer, 141 U. S. 419, 427, 12 Sup. Ct. 
76, 35 L. Ed. 800, that the word "invention" "cannot be defined in such 
manner as to afford any substantial aid in determining whether a par- 
ticular device involved an exercise of the inventive faculty or not." 
the effort still continues. Prof. Robinson analyzed ail of thèse attempts 
down to his date of publication (1890), which was but a few months 
before Brown, J., pronounced the effort futile. Rob. Pat. vol. 1, p. 116 
et seq. Yet there reniains as always worthy of considération the learned 
author's dictum that "the mental faculties involved in the inventive 
act are the créative and not the imitative." Section 78. In compara- 
tively late years efforts at positive statement hâve been limited to such 
gênerai izati on s as that — • 

"Invention, in the nature of imiirovement.?, is the double mental act of dis- 
cerning, in existing machines or processes or articles, some deficieney, and 
pointing out the means of overcoming it." General Electric v. Sangamo, 174 
Fed. 246, 251, 98 C. O. A. 154, 159. 

What may be called négative définitions or partial descriptions are 
still and always hâve been very common. Thus : 

"Every resuit obtained by deliberate reflection and expérimentation with 
well known appliances. or parts thereof, is not necessarilv invention within 
the * * » patent laws." Tx)rd v. Payne (C. O.) 190 Fed. 172. 

"Invention in volves conception of at lenst some function, as well as the 
sélection of the means whereby that function can be operatively secured " 
U. S. Co. V. Hewitt, 236 Fed. 789, 150 C. C. A. 71. 

If * * • the mind advances from the known to the unknown by a 
transition naturel to the ordinary instructed intellect, there is no Invention " 
■ Farnham v. U. S., 47 Ct. Cl. 207. 
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Again a certain device was invention because — 

"It was a true discovery. It involved uncovering a thing which, while long 
capable of belng done, wa^ never before thought of. It also afforded a médium 
or means for bringlng the discovery Into practical action, and put it into the 
hands of others, there to be turned to pleasurable and profitable uses." Cun- 
ningham v. ^olian, 255 Fed. 897, 900, 167 C. C. A. 217, 220. 

. The enormous multiplication of improvement patents has produced 
such sayings as: 

"It often requires as acute a perception of the relation between cause and 
efCect, and as niucli of the peculiar intuitive genius which Is a characteristic 
of great inventors, to grasp the Idea that a device used in one art may be 
made available in another, as would be necessary to ereate the device de novo. 
And this is not the less true if, after the thing has been done, It appears to 
the ordinary mind so simple as to excite wonder that It was not thought of 
before." Potts v. Creager, 155 U. S. 597, 608, 15 Sup. Ct. 194, 198 (39 L. Ed. 
275). 

It has even been thought necessary of late to dwell upon the pre- 
sutnptions ; thus a given device — 

"certainly [was] not in an exact répétition of the prior art. It attained an 
end not attained by anything in the prior art. * * * It possesses such 
amount of change from the prior art as to hâve received the approval of the 
Patent Office, and is entitled to the presumption of invention which attaches 
to a patent. Its simplicity should not blind us as to its character ; * • * 
knowledge after the eveçt is always easy, and problems once solved présent 
no difflculties, indeed, may be represented as never having had any, and expert 
witnesses may be brought forward to show that the new thing • * » was 
always ready at hand and easy to be seen by a merely skillful attention. But 
the law has other tests of the invention than subfle conjectures of what might 
hâve been seen and y et was not. It regards a change as évidence of novelty, 
the acceptance and utility of change as a further évidence, even as démonstra- 
tion." Diamond, etc., Co. v. ConsoUdated, 220 U. S. 428, 434, 31 Sup. Ct. 444, 
447 (55 li. Ed. 527). 

[ 1 ] The f oregoing quotations, which might be multiplied, only prove 
the truth of Justice Browrn's dictum, and enforce the other truth which 
we attempted to point out in Kimball v. Noesting (C. C. A.) 262 Fed. 
148, viz. that invention is a question to be decided on the évidence. 
The problem is the more difficult because évidence as to invention does 
not often give rise to conflicts of fact in the ordinary sensé of that 
phrase; it does, however, give rise to acute différences of opinion 
as to the inferences to be drawn from facts in themselves uncontra- 
dicted ; and this is as true of what is called "opinion évidence" as it is 
of testimony regarding things visible or tangible. It is probably for 
this reason that expérience has dictated some canons of décision (they 
are not rules of law) as to how the problem of invention is to be ap- 
proached. 

[2] Thus it has been well said that "in determining this question it 
is proper to bear in mind the condition of the trade as well as the art 
to which the patent in suit is allied." Warren, etc., Co. v. American, 
etc., Co. (C. C.) 133 Fed. 304, 306. And similarly that the "effort 
[of the court] must always be to view the subject matter from the 
standpoint of the art concerned." Kurtz v. Blatt (D. C.) 263 Fed. 
392, 394. It is also the duty of the court to construe patents liberally, 
so as to effect their real intent. Bossert v. Pratt, 179 Fed. 385, 387, 
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103 C. C. A. 45. And cf. Auto Vacuum Co v. Sexton, 239 Fed. 898, 
153 C. C. A. 26. 

Yet, when ail has been donc, the question of invention may "be 
answered differently by persons of equal intelligence." Bossert v. 
Pratt, supra, 179 Fed. 386, 103 C. C. A. 46. We think, also. courts 
hâve always endeavored to observe at least some of Prof. Robinson's 
guiding rules (supra), as that the nature of an invention is usually as- 
certaincd from examining the inventive act from which patented 
matter results ; for invention always générâtes a new idea, although a 
patentée must create the means, and not merely perceive the end. 

[3] Resuit is that study of well-considered décisions under this head 
will always show that resuit is reached very largely from examination 
of "the results obtained." Doble v. Pelton, etc., Co. (C. C.) 186 Fed. 
526. Results are described by abstract nouns, like "simplicity," 
"economy," etc., and, while it is always admitted and stated that the 
mère attainment of such désirable results is not invention, they always 
hâve been and must he used as évidence or indicia of invention, and 
the weight and probative effect of such marks of excellence hâve va- 
ried, and always must vary within limits according to the personal 
équation of the fact trier. 

Thus, while neither simplicity, cheapness, nor utility — nor ail three 
combined — constitute invention, they hâve been deemed most potent 
évidence thereof. Barry v. Harpoon Co., 209 Fed. 207, 126 C. C. 
A. 301. Simphfying form and cheapening cost hâve been accorded 
the same potency (Hunt v. Milwaukee, etc., Co., 148 Fed. 220, 78 C. 
C. A. 116), although, of course, such excellence must always be ac- 
companied by a "différent resuit" (Bernz v. Schaefer [D. C] 205 
Fed. 49, 52) . Indeed, it has been thought that simplicity alone, though 
"cited as évidence of lack of invention, to our minds shows a high 
order of novelty and invention" (Consolidated, etc., Co. v. Window 
Glass Co, [C. C. A.] 261 Fed. 362, 375), and to the same point Hills 
V. Hamilton Co. (D. C.) 248 Fed. 499. 

Utility, though itself not invention, nor conclusive évidence thereof, 
has been practically accorded the greatest weight. Union, etc., Co. v. 
Peters, 125 Fed. 601, 60 C. C. A. 337; Woerheide v. Johns-Manville, 
220 Fed. 674, 136 C. C. A. 316. Cf. Greenwald v. La Vogue, 226 Fed. 
448, 141 C. C. A. 278. Novelty, likewise, has been pushed to the front 
as a pièce of évidence. Concrète, etc., Co. v. Meinken (C. C. A.) 262 
Fed. 958, 965. 

The imitation of a thing patented by a défendant, who dénies inven- 
tion, has often been regarded, perhaps especially in this circuit, as con- 
clusive évidence of what the défendant thinks of the patent, and per- 
suasive of what the rest of the world ought to think. David v. Harris 
206 Fed. 902, 904, 124 C. C. A. 477 ; Smith v. Peck (C. C. A.) 262 Fed. 
415, 417. Commercial succcss has been too recently and too often con- 
sidered to justify much citation ; but, however unsafe as a guide (Bos- 
ton, etc., Co. V. Automatic [C. C. A.] 276 Fed. 910), it has always 
been a powerful pièce of évidence, especially when the prior art shows 
no success along the same Unes (David v. Harris, supra). 
, The list of laudatory epithets descriptive of what is considered evi- 
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dence is by no means exhausted ; the "marked supcriority of the article'' 
constructed under the patent (Frost v. Cohn, 119 Fed. 505, 56 C. C. 
A. 185) ; "a marked improvement in product" (Greenwald v. Enochs, 
183 Fed. 583, 106 C. C. A. 351); the "ingenuity and popularity" of 
the patentee's product (Fligel y. Sears, 254 Fed. 698, 166 C. C. A. 
196) ; the "unchallenged supremacy" of the same (Consolidated, etc., 
Co. V. Firestone, etc., Co., 151 Fed. 237, 80 C. C. A. 589); and even 
the aid given by the patented article in "advertising and identifying" 
an entirely différent product (Fonseca v. Suarez, 232 Fed. 155, 156, 
146 C. C. A. 347 — hâve ail been used, and we think properiy so, as évi- 
dence of invention. 

PatentabiHty has often been found "in discovering what is the diffi- 
culty with an existing structure" and correcting the same, even though 
"the means" are old and their mère "adaptation to tlie new purposfe 
involves no patentable novelty." Miehle, etc., Co. v. Whitlock, 223 Fed. 
647, 650, 139 C. C. A. 201. Hindsight, or wisdom after the fact, has 
always been looked upon with disfavor; e. g., Faries Co. v. Brown, 
121 Fed. 547, 550, 57 C. C. A. 609. 

[4] If we viewed this hat lining, or any hat Hning, in the light of 
our own expérience, it would appear trivial and unworthy the dignity 
of patent protection ; but, looking at it through the évidence and (we 
hope) with the eyes of the hat lining trade, this patent represents a 
large and successful business. It is in the niinds of ail those who deal 
in hat linings, of the utmost importance. No one ever made a lining 
of such simplicity, cheapness, and gênerai adaptabihty as has Kurtz, 
and he has donc it by mechanical means of winning simplicity, to ail 
of which défendant has testified by deliberately imitating Kurtz's prod- 
uct and engaging in expensive Htigation to défend the imitation. 

We are of opinion upon this record that Kurtz's hat lining is novel, 
useful, and displays patentable invention. 

Decree reversed, with costs. 



THE COAMO. 
THE ESSEX. 

(Circnit Court of Appeals, Second Oimiit. April 10, 1922.) 

Nos. 268-270. 

Collision <s=>63— Steam vessel and tug both held in fault. 

A collision at sea, on a calni, clear da.v, between a Kteam.ship and a 
barge in a cro.'îsing tow, hcld due to faiilts of both the towing tug and 
stenmship ; the tug, whirh had the steam.«hip on lier .starboard hand. 
being in faiilt for not keeping eut of the wa.v, a.s required by article 19 of 
International Rules (Comp. St. § 7858). but koeping her course and speed, 
and the steamship for not sooner realizing tlie danger, and when it was 
realizcd for turning directiy into the to\v. 

Appeals from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty for collision by the Lehigh Coal & Navigation Com- 
pany against the steamship Coamo (the New York & Porto Rico Steam- 

^s»For othcr cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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ship Ccwnpany, claimant) and the steamtùg Essex (the Northern Trans- 
portation Company, claimant). Decree for libelant against the Coamo 
alone, and her claimant appeals. Modified. 

The Coamo is a freight and passenger liuer, and when on a voyage from 
New York to Porto Rico came in collision with the barge Allen tovvn, whleh 
Avas the middle vessel of a tandem tow of three in charge of tliet tug Essex, 
which was at the time bound from Boston for Norfolk. The boats in her 
tow were empty coal barges. The place of collision was some 8 miles, or a 
little more, off Asbury Park on the New Jersey eoast. The time was in the 
middle of the afternoon of a fair, clear day, with wlnd and tide negligible. 
The IHstrlet Court held the Coamo .solely at fault, and from decrees accord- 
ingly the owners of that vessel proeeeuted thèse appeals. 

T. Catesby Jones and C. Andrade, Jr., for appellees owners of the 
Allen town. 

Burlingham, Veeder, Masten & Feary, of New York City (Chauncey 
I. Clark and Charles É. Wythe, both of New York City, of counsel), 
for the Coamo. 

Blodgett, Jones, Bumham & Bingham, of Boston, Mass. (Edward 
E. Blodgett and Albert T. Gould, both of Boston, Mass., of counsel), 
for the Essex. 

Before HOUGH, MANTON and MAYER, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). The law 
apphcable is sufficiently stated in The Binghamton (C. C. A.) 271 
Fed. 69, 71 viz.: It is the duty of the privileged vessel to keep her 
course and speed until a departure is necessary to avoid immédiate 
danger ; while the burdened vessel, when on a crossing course, "so 
as to involve risk of collision," shall keep out of the way of the other. 
The Béryl,' L. R. 9 P. D. 137; The Aurania (D. C.) 29 Fed. 98. It 
is not suggested that the trial court failed to accept this rule ; the ques- 
tion hère and below is whether on the facts proved one or both ves- 
sel s violated it. 

It is not disputed, nor disputable, that a more inexcusable collision 
has rarely been presented to any court. It occurred on a fair, clear 
day, in waters most familiar and then uncrowded, and between vessels 
which could without difficulty hâve seen each other for miles, and were 
(as to tug and steamer) full powered, fuUy manned, and in perfect re- 
pair. Thèse are material facts in considering the probability of colli- 
sion occurring without mutual fault. 

Some of the facts, and those the most important, are (as found be- 
low) so firmly settled by the évidence as to require no more than sum- 
mary statement. Coamo is a single screw steamer, ZTJ feet long and 
46 feet beam, with a gross tonnage 4,384 and i. h. p. 3,500. She came 
out of New York Harbor and passed close to Scotland Light, then 
steered S. V-z E. (magnetic). She was making less than her full sea 
speed, or about 12 knots, because her engines were not yet hot. She 
kept this course steadily for about an hour, until her helm was sud- 
denly put hard astarboard, and so kept with unabated speed until she 
ran into the Allentown, striking the latter on her starboard side near the 
bow at an angle of about 4 points. This relation of the vessels at col- 
lision is sworn to by the Allentown's master, and, if not confirmed. 
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certainly not contradicted, by a photograph taken f rom the Essex at the 
moment of collision and now in évidence. The Essex had passed close 
to Pire Island Lightship, and had there laid her course W. S. W. 
magnetic, making 5 knots (rather more than less), and maintained 
that course steadily until collision had occurred. Having regard to 
the length of the tug, of the first barge, and the Connecting hawsers, the 
distance from the bow of the Essex to that of the Allentown was be- 
tween 2,500 and 2,600 feet, and from the Essex's bow to the point of 
collision fully 2,600 feet. The barges foUowed true behind the Essex.; 
they were steering, as did that tug; and the Allentown never changea 
her wheel, nor sought to, before collision. She therefore was also 
heading W. S. W. when hit. 

Thus, as found below, the vessels were on crossing courses, and the 
Essex the burdened one. The conduct of the Essex arose from the 
delusion (it is as found below nothing else) that she was the privileged 
vessel, because Coamo was overtaking her. The only explanation of 
this delusion is ignorance. The witnesses from the tug do not appear 
to know what "overtaking" means. Thus the tugmaster testified on 
direct examination that he observed the Coamo "almost abeam," and 
confirmed that observation by taking a compass bearing of her, and 
found her bearing from him W. N. W. ; and he was steering W. S. W. 
In other words, he asserted that a vessel 4 points on his starboard bow 
"was almost abeam." Such use of words and interprétation of the rules 
of navigation rank him with that second officer in the Binghamton, 
supra, who thought he had the right of way off Barnegat because he 
was bound for New York, and with the harbor pilots, who hâve main- 
tained that "the first man that blows the whistle has got the right of 
way." The Umbria, 153 Eed. 851, 83 C. C. A. 23; The Géorgie (D. 
C.) 180 Fed. 863, 871. With the trial judge, we lay aside the testi- 
mony from the Essex in regard to Coamo's movements. Yet, with the 
burdened tug holding on withoiit the slightest référence to the steamer, 
the latter alone was condemned, on the ground that, although Coamo's 
navigation "was in fact caused by the Essex's failure to act," yet such 
navigation was the resuit of the man in charge of the steamer "losing 
his head," and therefore hard astarboarding when the two vessels were 
"at least a mile apart," and so, to ail appearance, deliberately running 
down the Allentown — as many of the witnesses déclare with the usual 
marine extravagance in descriptive epithet. 

We quite agrée that Coamo's second officer, who had been left in 
charge by the master after setting the course off Scotland Light, did 
lose his head most completely ; yet it is upon the perturbed observation 
of such a man that the Essex's entire case rests. This second officer 
finally stated on cross-examination that, with the tug above five points 
on his port bow and distant between a mile and a mile and a half, he 
put his wheel hard astarboard and kept it so until collision. Upon this 
statement rests the argurnent for the Essex and the décision below^ for 
it is obvious that, with the vessels in that position and each steadily 
travelling along its existing course, the sv/ifter steamer would by hold- 
ing her course and speed hâve passed in perfect safety across the Es- 
sex's bow. 
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The trouble wîth this statement is that it cannot possibly be true. 
Coamo is an ordinary type of single screw passenger boat, steering 
quite handily. It is a matter of record in reported cases (The Lepanto 
[D. C] 21 Fed. 651 ; The Aurania, [D. C] 29 Fed. 98, 121, and es- 
pecially The Normandie [D. C], 43 Fed. 151, 159), and in published 
Works of approved authority (Knight's Modem Seamanship, p. 195), 
how, with what speed, and with what radius of turning, vesseîs both 
smaller and larger than the Coamo will act under a hard over wheel. 
Within limits, the shorter the ship and slower the speed, the shorter 
the turning radius ; but, if Coamo had been as long as the Normandie, 
supra, instead of some 90 feet shorter, she would hâve tumed a com- 
plète circle, starting at 12 knots, on a diameter of 4,430 feet; while, 
according to Knight, the diameter of the turning circle at "fair speed" 
will only vary between 31/2 lengths for a 350-foot vessel, to 4y2 lengths 
for one 500 feet long. Knight's fair soeed is apparently 10 knots. 

Thus, if Essex was only a nautical mile away when she bore 5 
points on Coamo's port bow, and the latter vessel put her helm hard 
astarboard, the steamer would hâve turned completely round before 
she got within 1,000 feet of the tug, and hitting the Âllentown 2,500 
feet astern of Essex by this maneuver is sheer impossibility. Yet it 
is admittedly true that at some time Coamo did hard astarboard, and 
that under that wheel she did strike the Allentown at an angle of 4 
points; therefore the inquiry is: How (upon the courses above stat- 
ed) could such a collision hâve taken place? 

Since the Allentown, heading W. S. W., was struck at an angle of 
four points on her starboard side, the colliding vessel was necessarily 
heading at collision approximately E. S. E., whlch means that Coamo 
under her hard astarboard helm had chanafed her course 5I/2 points to 
port in order to hit Allentown. But at 12 knots a longer vessel than 
Coamo will swing 6 points in 2 minutes 56 seconds ; and the first effect 
of the hard over wheel is to reduce speed, so that the average speed of 
the first 8 points of turn is 10.6 knots. This is a démonstration that 
Coamo travelled slightly less than 3,000 f^et from her S. % E- course 
in order to hit Allentown, and that barge was struck at a point 2,600 
feet behind the stem of the Essex, steering the same W. S. W. course. 
The matter need not be pursued further, for it is a necessary con- 
clusion that Coamo's second officer finally "lost his head" and hard 
a'starboarded when his vessel was about 2,700 feet from the intersection 
point of the courses of tug and steamer, and the Essex at that moment 
was not over 500 feet therefrom. In other words, the probabilities are 
that, had both the vessels maintained their course and speed, the Essex 
might hâve cleared the Coamo, and the latter f ouled the towline ; but 
collision with some portion of the tow was inévitable. 

We are persuaded that the one witness who did not lose his head 
was the quartermaster at the wheel of Coamo, who testified that, 
when he got the order to hard astarboard and obeyed, the Essex was a 
little on his port bow. 

"Q. She was not, any part of her, ahead of you? A. Mlght hâve been a 
Tery little, but not much. 

"Q. Your beat judgment is about a point on your port bow? A. Yes, sir. 
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"Q. Was there anythlng on your starboard side to hâve prevented you from 
puttingr your wheel hard àstarboard and gdlng to Starboard at that time? 
A. Not that I saw, sir." 

We see the picture as did Quartermaster Rooney, and find the Es- 
sex in fault for having produced, byi violation of article 19 of Inter- 
national Rules (Comp. St. § 7858), a position of danger, and the 
Coamo at fault for not sooner realizing that danger, and, when it was 
realized, for doing exactly the wrong thing. In such a situation as this, 
arguments concerning orders in extremis are not profitable, for there 
was no excuse in permitting the situation to become in extremis. 

Decree modified, so as to hold both Coamo and Essex in fault, with 
damages appropriately apportioned. The costs of this court to the ap- 
pellant; costs of the court below to be divided. 



LOGUE V. FERRIS.* 

(Circuit Court of Appeals, Eighth Circuit. Aprll 8, 1922.) 

No. 5S57. 

1. Courts (S=320t— Nebraska probate court, in dlscharge of powers granted, ean 

construe will disposing of real estaté. 

Under Const. Neb. art. 6, § 16, glving coTinty courts probate jurisdle- 
tion, but denylng thena jurisdiction In actions In whlch title to real es- 
taté may be drawn in question, and Rev. St. Neb. 1913, §î 1206, 1494, 1495, 
1407, 1499, the probate court, when actlng In discharge of powers grant- 
ed to It, bas the incldental right to construe a wUI disposlng of real prop< 
erty for the purpose of appropriately discbarglng Its duty, notwlthstanding 
the appmrent constitutional limitation. 

2. Partition <g=s>36— Cannot be deoreed by the probate court betwoen tife tenant 

and remalnderman. 

The power of the probate court to partition land belonging to the estate 
glven by Rev. St. Neb. 1913, §S 1494, 1495, 1497, 1499, can be exerclsed 
only among Joint tenants, tenants In common, or coparceners, and cannot 
be exerclsed where the will, as construed by the court, gave to one of the 
parties a life estate, and to the other the remalnder in fee. 

3. Judgment ®=s>828 (2)— Decree of Nebraslia probate court, in partltionlng real 

estate, that will gave only life estate to wldow, is beyond its Jurisdiction, and 
not conolusive. 

A decree by a Nebraska probate court, In the attempted exercise of its 
powers to partition real property devlsed by the will, that the widow of 
testator took only a life estate under the will, is beyond the jurisdiction 
of the probate court to render In such proceedlngs, so that such decree 
Is not conclus! ve as to the construction Of the will In a subséquent suit 
between the same parties. 

Appeal from the District Court of the United States for the District 
of Nebraska ; Thomas C. Munger, Judge. 

Suit in equity by Nellie B. Logue against Jo.sie B. Ferris. From a 
decree dismissing the bill, complainant appeals. Reversed and re- 
manded, with directions. 

^SaFor other cases see same toplc t KEY-NUMBER In ail Key-Numbered DIgests A Indexe» 
•Rehearing denled Juljr 7, 1922. 
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W. H. C. Taylor, of Medford, Okl. (H. F. Favinger, of Hastings, 
Neb., on the brief), for appellant. 

D. S. Hardin, of Aima, Neb. (Richard Rumer and John C. Robert- 
son, both of St. Louis, Mo., on the brief), for appellee. 

Before SANBORN, STONE, and LEWIS, Circuit Judges. 

LEWIS, Circuit Judge. Appellant, who was plaintiff below, is the 
relict of William T. Jennings, who died testate while seized in fee of 
160 acres of farm lands in Harlan County, Nebraska. 

Clause 3 of bis will reads : 

"I give and bequeatli to my beloved wife, Nellie B. Jennings, ail of my real 
estate of which I may die soized. aiid at her death, I direct that, wliat.is ieft 
of the same, shall go to mj' lieloved daughtor, .Tosie B. Ferri.s, if my daughter 
lias children living at her death, then and in that case I will and bequeath 
that it goes to her children share and share alike. and if she has no children 
living at the death of my daughter, .Tosie B. Ferris then in that case, I direct 
that what is Ieft at her death, go to niy next of kin or heirs accordiiig to the 
laws of this state." 

It went to probate, and in due time the accounts of the administrator 
c. t. a. came on for final settlement and for an order of distribution ; 
and thereupon the probate court entered this : 

"Now on this Ist day of July, 1016, this cause conies on for hearing before the 
Court, on the final report of Willirtni Chapman, administrator of the estate 
of William T. Jennings, deeeased, and on the pétition of the said William 
Chapman for a final decree of heirship and for distribution in said matter 

and for discharge. 

************* 

"The Court finds that said William T. Jennings was at the time of his deafli 
the owner of and in possession of the following described real estate to-vvit; 
the south half of the northeast quarter and the north half of the southeast 
quarter of section 24, Twp. 1 north, of range 18, west of the 6th P. M. in Har- 
lan County, Nebraska. 

"The Court further flnds that said deeeased Ieft as his next of kin and only 
legatees and devlsees, under his last will and testament, the following named 
persons, to-wit ; Nellie B. Ix)gue, née Jennings, widow and Mrs. Josie B. Fer- 
ris, daughter, and that by the will of said deeeased, that the said William T. 
Jennings devised ail of his Personal property after the payment of his deb'ts. 
wlth the exception of $200.00, to his wldow, and that said 1200.00 was to go 
to his daughter Josie B. Ferris and the Court flnds that the same has been 
pald and that the said Nellie B. Logue, née Jennings is entitled to the resl- 
due of the money now in the hands of the administrator, to wit, $1,190.37. 

"The Court further flnds that under and by virtue of the will of the said 
William T. Jennings, deeeased and upon the request of Nellie B. Ix»gue, n6e 
Jennings, that the Court assigns to the said Nellie B. Logue, née Jennings, 
a life interest in and to said estate, she waiving in open Court any other 
interest or claim in and to said real estate, to-wit, the south half of the 
northeast quarter and the north half of the southeast quarter of section 
twenty-four, township 1 north, range 18 west in Harlan County, Nebraska, 
and that he assigns the residue of said estate to Josie B. Ferris, she being the 
owner in fee simple thereof, as provided for by said will in case she die 
leaving issue, if not then said property to descend to the next of kin to the 
said William T. Jennings, deeeased. 

"It is therefore ordered cousidered and adjudged, by the Court, that th© 
administrator pay to the said Nellie B. I^ogue, nCe Jennings, the sum of $1,- 
190.37, and to take her receipt therefor and file the same in this Court, and 
that said real estate, to-wit, the south half of the northeast quarter and the 
Jiorth half of the southeast quarter of section 24, township one north, of range 
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18 west In Harlan County, Nebraska, be and the same îs hereby assignée! to 
Josie B. Ferria, subject to the life estate of the said Nellie B. Logue, née Jen- 
nings, and in case tlie said Josie B. Ferrls should die without issue, thea in 
that event said real estate shall descend to the heir at law of the said William 
T. Jennings, deceased and that upon complying with the order o£ thls Court 
said administrator shall be dlscharged." 

Afterward the appellant brought this suit. She allèges that she is 
in possession of the land, sets eut the will and the order of distribution 
in haec verba, claims that the court was without jurisdiction to make 
the order, avers that she tool< the fee under the will, that appellee as- 
serts the fee to be in her, and that appellant has only a life-estate by vir- 
tue of the order; and prays that her title be declared and quieted 
against the adverse claims of appellee. The court sustained a motion 
to dismiss, on the ground that the order in probate was res adjudicata 
of the issue tendered. That conclusion was reached in this way : The 
Nebraska Constitution provides (article 6, § 16) : 

"County courts shall be courts of record, and shall hâve original jurisdic- 
tion In ail matters of probate, settlements of estâtes of deceased persons 
* * * and such other jurisdiction as may be given by the gênerai law. 
But they shall not hâve jurisdiction * ♦ * in actions in which title to 
real estate Is sought to be recovered, or may be drawn in question." 

And the State statute (Rev. Stat. 1913) provides (section 1206) : 

"The county court shall hâve exclusive jurisdiction o£ the probate of wills, 
the administration of estâtes of deceased persons." 

Section 1494 provides that, af ter the payment of debts, etc. : 

"The county court shall, by a decree for that pui"pose, assia;n the residue 
of the estate, if any, to such other persons as are by law entitled to the same." 

Section 1495: 

"In such decree the court shall name the persons, and the proportions or 
parts to which each shall be entitled, and such persons shall hâve the right 
to demand and recover their respective shares from the exécuter or admin- 
istrator, or any person having the same." 

Section 1497: 

"When such estate shall consist In part of real estate, and shall descend 
to two or more heirs, devisees, or legatees, and the respective shares shall 
not be separate and distinguished, partition thereof may be made as provlded 
by law," and 

Section 1499 : 

"The partition, when flnally confirmed and established, shall be conclusive 
on ail the heirs and devisees and ail persons claiming under them, and upon 
ail persons interested." 

The court, in a written opinion; said that the early construction of 
the Constitution and statutes by the Suprême Court in Dtmn v. EHiott, 
101 Neb. 411, 163 N. W. 333, Youngson v. Bond, 69 Neb. 356, 95 N. 
W. 700, 5 Ann. Cas. 191, and Orphan Asylum v. Shelby, 75 Neb. 591, 
106 N. W. 604, was with the appellant, and that under the rulings in 
those cases the appellant was not barred by the order of the probate 
court ; but that later cases in that court, Fischer v. Sklenar, 101 Neb. 
552, 163 N. W. 861, and Gillespie v. Truka, 104 Neb. 115, 175 N. W, 
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883, were the other way, and that by them the issue tendered was fore- 
closed by the order. This was error ; induced, perhaps, by the f ailure 
of counsel there as well as hère, to présent the case in its more com- 
prehensive aspect. 

[ 1 ] It will be conceded that if the probate court, in making the order, 
was acting in discharge of powers granted to it, the incidental right 
to construe the will for the purpose of appropriately discharging its 
duty, belonged to it, notwithstanding the apparent constitutional limi- 
tation ; and in that event its construction of the will to the extent nec- 
essary in the discharge of its proper function would be res adjudicata, 
for in Orphan Asylum v. Shelby, supra, in considering the question 
the court said: 

"And, finally, in Toungson v. Bond, 69 Neb. 356, the holding was that a 
suit by the administrator with the will annexed for the construction of a 
will. In order to enable him to administer the estate properly, was not 
maintainable in the first instance in the district court, and that the county 
court was not precluded from construing a will, in a proper case, and determin- 
ing the effect and meaning of a devise of lands, so far as is neeessary to 
give proper directions to an exécuter or administrator with the will annexed, 
but that the construction of the will in such a case is for the information 
and beneflt of such executor or administrator only, in order to advise him 
what course to pursue ; that it adjudicates nothing beyond his rights and 
liabilitles in the exécution of his office." 

Again, in Gillespie v. Truka, supra, it îs said: 

"Tlie Constitution gives to the county court original jurisdiction of ail 
matters of probate and settlements of estâtes of deceased persons, and dénies 
to that court jurisdiction in actions In which titles to real estate are sought 
to be recovered or may be drawn in question. More or less dlfficulty arises 
in laying down rules of procédure at once consistent with thèse two provi- 
sions of tlie constitution and équitable in practice. » * * We hâve held 
that the title to real estate passes at once, upon death, to the helr, not by 
virtue of any administration of the estate or cîecree oi; the county court, but 
directly by opération of the statute of descent. In Dunn v. Elliot, 101 Neb. 
411, 163 N. W. 333, where the county court had erroneously construed a will, 
and, accordingly, assigned land to cei'tain helrs, we held that the eourt's 
decree, involving, as it did, title to real estate, was ineffectiial to finally 
détermine the rights of the parties, although permlssible for certain purposes 
of administration. On the other hand, we bave held that the county court, 
in the settlement of an estate, has jurisdiction to find who are the heirs of 
the décèdent, which finding is binding upon ail parties interested in the 
estate. Flécher v. Sklener, 101 Neb. 553, 1C3 N. W. 861. In the instant case, 
the county court might bave assigned to plaintiff the share of the estate going 
to her. ïlie question of heirship was never determined by the county court. 
That the plaintiff is the sole ehlld and heir at law of the deceased is not and 
never has been a controverted Issue of fact." 

But see Pacific Bank v. Hannah, 90 Fed. 72, 79, 32 C. C. A. 522, and 
Rich V. Mining Co., 147 Fed. 380, 383, 77 C. C. A. 558. The princi- 
ple is aptly stated in Appeal of Mack, 71 Conn. 122, 41 Atl. 242, thus : 

"Reversai of the probate order [sustainlng a trust] Is asked for on the 
ground that the trust bequest is vold, and therefore there is intestate estate, 
which the appellant Is entitled to hâve distributed. This ralses the question, 
can a court of probate pass judieially on the vaiidity of a legacy? Courts 
of probate do not possess tlie right to try and tinally détermine disputed 
titles to property. * • * On the other hand, they bave fuU and exclusive 
jurisdiction of the settlement of estâtes ; and whenever, in such settlement, a 
judgment becomes neeessary upon a controversy which Is plainly within the 
2S0 F.— 19 
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jurisdiction conferred by statute, Involving the considération of title or other 
matter which per se is wlthout that jui-isdiction, it is clear that the court 
has power to consider sucli question, so far as may be necessary to render 
its judgment. This power is unavoidably implied in conferring tlie exclu- 
sive jurisdiction ; and its exercise is not the exercise of the common-law 
power of a court of gênerai jurisdiction, but is an exercise of the statutory 
jurisdiction conferred. * * * It is évident that the question what is an 
exercise of the common-law power of determining title, as distinguished 
from an incidental considération of a question of title necessary to au adjudi- 
cation under the statutory power of settllng an estate, may sometinies be 
difflcult of answer. It is hardly wise to attempt the statement of a gênerai 
rule ; the Une of demarkation can best be made clear through cases that test 
its application. This much, however, may be safely said: The trial of title 
is wlthout the jurisdiction of the court of probote, and an adjudication where 
the court may incldentally con.sider such question must be made in respect 
to a matter clearly wlthiu its statutory jurisdiction, and which the court is 
requlred by law to détermine, and the question of title must be so involved that 
the necessary adjudication cannot be had wlthout considering it. * * * 
The flnding of the court of probate involves only a condltional considération 
of title, i. e. for the purposes of a judgment upon a matter within its juris- 
diction." 

Also it is said, In re King's Estate, 215 Pa. 59, 64 Atl. 324: 

"The power to dlstribute indudes the power to décide ail questions neces- 
sary to a proper distribution." 

[2] But what power or jurisdiction of the court was it attempting- 
to exert in raaking the order ? Clearly, the power to partition the land 
for the purpose of division, assumed to be given to it by sections 1494, 
1495, 1497, and 1499, supra, of the State statute. But it is a funda- 
mental rule, inhérent in the nature of the subject and recognized by sec- 
tion 1497, that there can be partition of lands only among joint tenants, 
tenants in common or coparceners ; and both the will and the order 
demonstrate that there were no such persons in this case. Indeed, the 
order ehminates the necessary condition on which partition may be 
made, it finds that the fee is in the daughter in remainder, subject to 
the widow's life estate. Freeman on Cotenancy and Partition (2d 
Ed.) §§ 87, 431. At common law partition dealt only with possession, 
and left the title as it found it. That rule has been changed in some 
States by statute, but we find no change in that respect of the court's 
powers in probate. Freeman, § 529 et seq. Woerner on American 
Law of Administration (2d Ed.) § 567, says : 

"The current of authorities seems to establlsh the rule, that in the absence 
of statutory provision authorizing it, there can be no partition during the 
existence of the particular estate" 

— such as homestead, dower or other life estate, and that as a gênerai 
rule there is no power in probate courts to partition real estate, unless 
it has been expressly given by statute. The excerpt from Woerner 
is in considération of the rights of cotenants in the remainder pending 
the lesser estate. To the same efïect, Freeman, §§ 440, 441. 

The Suprême Court of Nebraska, in Phillips v. Dorris, 56 Neb. 293, 
76 N. W. 555, said : 

"Only a joint tenant or a tenant in common of real estate can maintain an 
action for its partition. * * * Hurste v. Hotaling, 20 Neb. 178, 29 N. W. 
299; Barr v. Lamaster, 48 Neb. 114, 66 N. W. 111». If Miller dled intestate, 
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the title to ttië lands which he owned at his death descended to and vested 
in his heirs at law ; if lie died leaving a will, the title vested in his devisee 
on probate of the will. Miller's administrator was neither a tenant in com- 
mon nor a joint tenant of such heir oi- devisee. * ♦ * The object of a 
partition suit is to assign property, the fc^e-simple title to which is held by 
two or more persons as joint tenants or tenants in common, to them in 
severalty." 

In Alexander v. Alexander, 26 Neb. 68, 41 N. W. 1065, that court 
held : 

"If the widow has a life-estate in the Innds nientioned, the plaintiffs oannot 
maintain an action of partition against her. She is entitled to the fuU pos- 
session and absolute control during her life of said estate, provided she does 
not commit waste thereon, and the plaintiffs would hâve no right to disturl) 
her possession." 

The Suprême Court of Kansas, in Love v. Blauw, 61 Kan. 496, 59 
Pac. 1059, 48 L. R. A. 257, 78 Am. St. Rep. 334, held that the owner 
of a life interest could not maintain partition against the remainder- 
men, and that a decree setting over part of the property to the Hfe ten- 
ant in fee simple was wholly void. In Smith v. Runnels, 97 lowa, 55, 
65 N. W. 1002, the will gave plaintiff ail the estate of the testator 
for her sole use and benefit during her natural life; afterwards to be 
divided. Held, that it gave plaintiff a life estate in the testator's real 
estate, and the owner of a life estate in land cannot maintain an action 
of partition against the remainder-men to hâve it sold. 

[3] We do not, of course, décide that the appellant has only a life 
estate, we express no opinion on that question, we hâve only taken the 
case on the basis of the finding in that respect in the order. There 
was, then, no ground on which to claim that the power of the court 
was being exerted to partition the land, hence it cannot be maintained 
that the court exercised in making the order an incidental and nèces- 
sary or implied power in construing the will that it might thereby dis- 
charge a duty expressly imposed on it. It made no division of the land, 
it could not do so. But it plainly violated the constitutional inhibition 
in assuming the right to consider and détermine a question of title, and 
nothing else. Its action, therefore, in making the order in respect to 
the title to the land was void, because it exceeded its power and went 
beyond the jurisdiction to which by the constitution it is restricted. 
The unmistakable terms of the will called for an order directing the 
administrator to deliver possession to the widow, — nothing more ; be- 
yond that the probate court had no occasion to go. 

Reversed and remanded with directions to overrule appellee's mo- 
tion to dismiss, to permit her to answer, if she be so advised, and to 
dispose of the case as right and justice may require. 
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MOBILE SHIPBUILDING CO. v. FEDERAL BRIDGE & STRUCTURAL CO. 

(Circuit Court of Appeals, Seventh Circuit. February 25, 1922. Eelieariiig De- 
nied April 5, 1922.) 

No. 3001, 

1. Juffgment <3=3l60^Affidavlts a» to défense on merits held InsufRcient to re- 

quire opening defaulf. 

Wliere the court gave défendant repeated opportunities to présent affi- 
davlts showing a défense to tlie merits, tlie first affidavits being based 
only on information and belief, and tlie subséquent affidavits sliowed, con- 
trary to defendant's claini, that it liad assumed tlie obligation of the 
contract sued on, there was no error or abuse of discrétion in the refusai 
to open the default. 

2. Contracts ©=3 187(1)— Suit on assumption of contract can be maintained by 

other party to original contract only in equity. 

At eommon law, as interpreted by the fédéral courts, a party to a con- 
tract which had been assigned by the other party to a stranger, who 
assumed to perform the other party's obligations, could not maintain an 
action at law on the assumption of the obligation, but could maintain a 
suit in equity. 

3. Contracts i®=5l75(l)— Presumed to hâve been made in common-law jurisdic- 

tion. 

In the absence of any showing to the contrary, the court will présume 
that the contract in suit was made in a common-law jurisdiction. 

4. Courts <@=:3372(4)— Fédéral courts are not bound by state court's interpréta' 

tion of eommon law. 

The fédéral court In an action brought therein Is not bound, in de- 
termining the rights of the parties, by the interprétation placed upon 
the eommon law by the courts of the state where the contract was made, 
but will détermine the eommon law independently of the holding of the 
state court. 

5. Appeal and error ©=3883— Défendant, consenting to triai at law, waives ob- 

jection rcmedy was in equity. 

A défendant, who conseuted to the trial at law of an action brougtit 
against him on his assumption of the obligation of a contract made be- 
tween plaintiff and defendant's assignor, waives his right to object that 
plaintiff's reniedy was oy suit in equity, and the .iudgnient for plaintiff 
will not be reversed under equity rule 22 (198 Fed. xxiv, 115 C. C. A. xxiv), 
authorlzing transfer of causes to the law side of the court when they are 
erroneously brought as suits in equity, and Aet March 3, 1915, § 274b 
(Comp. St. § 1251b), permitting équitable défenses in actions at law, and 
authorlzing the appellate courts on review, either by appeal or writ of 
error, to render such Judgment ou the record as law and justice shall 
require, especially where a jury was waived and the facts found by the 
trial court, who would also find the facts if the judgment were reversed 
and the cause transferred to the equity side. 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Action at law by the Fédéral Bridge & Structural Company against 
the Mobile Shipbuilding Company. Judgment for plaintiff, for $149,- 
301.70, with interest and costs, and défendant brings error. Affirmed. 

E. E. Jacobson, for plaintiff in error. 

Amos C. Miller, of Chicago, 111., for défendant in error. 

Before BAKER, AESCHULER, and EVANS, Circuit Judges. 

^saFor other cases see same topic & KBY-NUMBËR in ail Key-Numbered Digests & Indexe» 
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EVANS, Circuit Judge. Describing the parties as they appeared in 
the District Court, it appears that plaintifï brought this action to re- 
cover damages for defendant's failure to carry out a contract which 
had been negotiated with the Kelly-Atkinson Construction Company, 
and which had been assigned to défendant. This contract provided 
for the fabrication by the plaintiff of ail the structural material neces- 
sary for the completion of 18 composite cargo-carrying steamers for 
the United States Shipping Board Emergency Fleet Corporation. It 
vvas charged that défendant agreed to "assume, keep, and perform ail 
the ternis of said contract on the part of said Kelly-Atkinson Construc- 
tion Company to be kept and performed." 

Plaintiff fabricated the material for 6 of such steamers, for which 
it was paid. Défendant then canceled its contract, and plaintiff sought 
by this action to détermine and recover its damages. Défendant de- 
faulted, but subsequently moved to set aside the default, and to file its 
pleas and afiidavit of merits. The motion was denied, on the ground 
that the supporting affidavit was insufficient ; but leave was granted to 
renew the motion, if satisfactory supporting affidavits were presented. 
Availing itself of the opportunity thus presented, défendant renewed its 
motion and sustained its application by affidavits of an officer and an en- 
gineer of the Kelly-Atkinson Construction Company. Thèse affidavits, 
instead of supporting the defendant's contention, tended strongly to 
establish the plaintiff's allégations. The motion to open the default was 
therefore denied, and counsel thereafter stipulated "that a jury shall 
be waived in said cause, and the cause submitted to the court for the 
assessment of damages." Upon the issue of damages much évidence 
was received, supplemented by numerous exhibits, which contained a 
mass of figures on costs, maintenance charges, equipment expenses, etc. 
Défendant attacked plaintiff's figures on the ground that much of the 
loss indicated might hâve been avoided, had the plaintiff devoted its 
plant to other construction work, etc. 

The court, while making no spécial finding, found "the issues for 
the plaintiff and assessed the plaintiff's damages at the sum of $149,- 
301.70." Our examination of the testimony convinces us that there 
was ample évidence to support the amount of damages fixed by the 
court. It would serve no useful purpose to go into the mass of figures 
to sustain this conclusion. There was évidence tending to show that 
plaintiff's damages exceeded the amount of recovery, and we conclude 
the trial judge did not err in making its détermination. 

[1] We hâve likewise examined the record to détermine whether 
défendant was erroneously denied its motion to open the default. It 
appears that défendant was granted repeated opportunities to présent 
afiîdavits of merits in support of its plea ; that several such affidavits 
were on information and belief, and disclosed no personal knowledge 
on the part of the affiant. Finally, however, défendant presented the 
affidavits of certain officers of the Kelly-Atkinson Construction Com- 
pany, and thèse affidavits showed that défendant assumed the obliga- 
tions due plaintiff under the contract. There was, therefore, clearly no 
error or abuse of discrétion on the part of the court in adjudging de- 
fendant in default. 
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Defendant's liability turned upon its assumption of the obligations 
of the Kelly-Atkinson Construction Company under its written con- 
tract with plaintiff. While the court was justified in recognizing the 
action as a default, we do not agrée with plaintiff 's counsel that a 
cause of action sufficient to support an action at law was disclosed. 
Plaintiff's position, to quote its own language is : 

"The déclaration was based, not upon a novatlon, but upon the assumption 
by défendant of the liability of the Kelly-Atkinson Construction Company 
under the contraet of August 11, 1917, upon which contract of assumption the 
plaintiff, though it was not a party thereto, is permitted to sue." 

Respecting its légal position counsel further says : 

"The law is well settled, it is true, that in England and in certain juris- 
dictions In thls country the assumption by C. of the obligations in a contract 
between A. and B, does not ereate a liability from C. to A. ; but the law in 
Illinois is just the contrary, and the fédéral courts will foUow the décisions 
of Illinois In this respect." 

I£ this position be sustained, then an affirmance of the judgment nec- 
pssarily follows. It must be admitted that in most jurisdictions, upon 
facts similar to those disclosed in this case, A. may sue C. in an ac- 
tion at law and recover. For collection of cases, see WilHston on Con- 
tracts, vol. 1, § 381 ; 9 Cyc. 378. That he cannot do so in ail of the 
States must also be recognized. See Williston on Contracts, supra, and 
9 Cyc. 375. 

[2] The fédéral courts hâve taken the position that such a liability 
cannot be enf orced in an action at law. National Bank v. Grand Lodge, 
98 U. S. 123, 25 L. Ed. 75 ; Cragin v. I^vell, 109 U. S. 194, 3 Sup. 
Ct. 132, 27 L. Ed. 903; Willard v. Wood, 135 U. S. 309, 10 Sup. Ct. 
831, 34 h. Ed. 210; Constable v. National Steamship Co., 154 U. S. 
51, 14 Sup. Ct. 1062, 38 L. Ed. 903 ; German Alliance Ins. Co. v. Home 
Water Supply Co., 226 U. S. 220, 33 Sup. Ct. 32, 57 L. Ed. 195, 42 
L. R. A. (N. S.) 1000; Goodyear Shoe Machinery Co. v. Dancel, 119 
Fed. 692, 56 C. C. A. 300. Liability may be enforced, however, in a 
suit in equity. Keller v. Ashford, 133 U. S. 610, 10 Sup. Ct. 494, 33 
h. Ed. 667; Union Life Ins. Co. v. Hanford. 143 U. S. 187, 12 Sup. 
Ct. 437, 36 L. Ed. 118; Johns v. Wilson, 180 U. S. 440, 21 Sup. Ct. 
445, 45 L. Ed. 613 ; Dancel v. Goodyear Shoe Machinery Co., 144 Fed. 
679, 75 C. C. A. 481. 

[3] We hâve searched the record in vain for any évidence disclosing 
the situs of the exécution of the contract between défendant and the 
Kelly-Atkinson Construction Company. In the absence of any show- 
ing to the contrary, the court will présume that the contract was made 
in a common-law jurisdiction. 

[4] However, even if it were shown that the contract was made in 
Illinois, the fédéral court in an action brought therein, in determining 
the rights of the parties, will not be bound by the interprétation placed 
upon the common law by the courts of Illinois, but will détermine the 
common law independently of the holdings of such state courts. Swift 
V. Tyson, 16 Pet. 1, 10 L. Ed. 865 ; Liverpool Steam Co. v. Phénix Ins. 
Co.„ 129 U. S. 397, 9 Sup. Ct. '469, 32 L. Ed. 788. 

[5] But does it necessarily follow that, because a demurrer to the 
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déclaration niight hâve been sustained, we mus't reverse the judgment 
hère rendered? The case was fully tried by the court without a jury. 
The facts respecting Hability are not in serious dispute. The parties 
hâve fully and f airly litigated the question of damages. If we were to 
reverse the judgment, it would not be with directions to dismiss, but to 
transfer the cause from the law to the equity side of the calendar. The 
district judge who presided over the law action would sit as chancellor 
in the equity suit, and upon the same évidence no doubt make the same 
findings. Unless required by the rules and the established précédents, 
we are unvvilling thus to pay trihute to forni. Many of the fédéral 
cases referred to were decided prior to the announcement and gênerai 
application of the equity rules. 

Rule 22 (198 Fed. xxiv, 115 C. C. A. xxiv) reads: 

"If at any tlme it nppear that a suit commpnced in equity should liave beon 
brought as an action on tlie law side of tlie court, it shall l)e fortliwith trans- 
ferred to the law side and b(! there proceeded witb, with only such altération 
in the pleadings as shall be essential." 

Under this rule it has frequently been held that the court does not 
lose jurisdiction of the cause because of the failure of the litigants to 
pursue the proper remedy. Where a suit in equity is brought and re- 
lief cannot be granted because the litigant has an adéquate remedy at 
law, the court retains the jurisdiction and gives the complainant an op- 
portunity to recover in an action at law. Goldschmidt Thermit Co. v. 
Primos Chemical Co. (D. C.) 225 Fed. 769; Wineman & Sons v. 
Reeves, 245 Fed. 254, 157 C. C. A. 446; Fay v. Hill, 249 Fed. 415, 161 
C. C. A. 389; Equitable Trust v. Ry. Co., 250 Fed. 327, 162 C. C. A. 
397; American Falls Milling Co. v. Standard Brokerage & Distributing 
Co., 248 Fed. 487, 160 C. C. A. 497; Brown v. Kossove, 255 Fed. 806, 
167 C. C. A. 134; Pierce v. Nat. Bk. of Commerce in St. Louis (C. C. 
A.) 268 Fed. 487. In Chicago Bonding & Surety Co. v. U. S. et al, 261 
Fed. 266, this court held : 

"Oiting Illinois Surety Co. v. U. S., 240 U. S. 214, 36 Sup. Ct. 321, 60 U Ed. 
609, appellant insists that only an action at law is permissible, and therefore 
we should reverse the decree, with direction to dismiss the bill for want of 
jurisdiction or want of equity. The United States, for the use of claimants, 
began Its pursuit of appellant by an action in délit. But, conceiving that a 
suit In equity was necessary, or at least more adéquate, plaintiflf moved to 
transfer the cause to the chancery side. Transfer was made without objec- 
tion. After appellant had answered the bill and intervening pétitions with- 
out raising any objection to a trial in chancery, counsol for plaintiff notlced 
the then récent décision above cited, and moved to transfer the cau.se back to 
the law side. In opposing the motion appellant made the foUowlng record: 
'Chicago Bonding & Surety Company, belng présent in court by its solicitor, 
objects to said transfer, and now consents to this cause remaining on the 
equity side of the court.' Whereupon plaintiffs motion was denied. Without 
moving for a transfer to the law side, appellant participated in the trial 
before the master, and then objected to the report on the ground that plaintiff 
had an adéquate remedy at law. Plainly the assignment of error based on 
the overruling of that objection is unavailable. The District Court, on one 
side or the other, had jurisdiction of the subject-matter, and the parties were 
before it. Appellant was heard by the court without a jury, as its soUcItor 
insisted it should be heard. If the recited entry is not formally sufflcient as 
a waiver of jury trial, at least that entry and appellant's conduct thereunder 
suffice to stop appellant from blowing hot and cold. Sanders v. Kliverside.118 
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Fed. 720, 55 C. O. A. 240; Illinois Surety Co. v. U. S., 215 Fed, 334, 131 C. C. A. 
476; U. S. V. Illinois Surety Co., 226 Fed. 653, 141 C. 0. A. 409; Reynes v. 
Dûment, 130 U. S. 354, 9 Sup. Ct. 486, 32 L. EM.. 934." 

The practice thus announced is reaffirmed, and we are disposed 
to carry it still further. In view of the apparent purpose of this rule 
22 and of the décisions thereunder, we feel justified in announcing that 
a défendant who either requests or consents to a trial of controverted 
issues in an action at law, when he could hâve transferred the cause 
to one in equity, thereby waives his right to later object to the disposi- 
tion of the controversy in an action at law. Especially should this 
rule prevail where, on the trial of the law action, the parties waive a 
jury and the judge becomes the trier of the facts as well as of the law. 

A situation somewhat analogous to that in the instant case is pre- 
sented where a litigant challenges the venue of the court. It is elemen- 
tary in such a case that defendant's consent or his gênerai appearance 
constitutes a waiver. So in the présent case the court had jurisdiction 
of the action on one side of the court or the other. Défendant was not 
entitled to hâve the action dismissed, but the court, had the défendant 
so requested, might hâve transferred it to the equity side and proceed- 
ed to a final hearing. Défendant did not see fit to object. At no time 
was it suggested to the District Judge that défendant wished the is- 
sues involved heard and disposed of in an equity suit. Every plea filed 
by défendant indicated its désire to hâve the matters litigated in an ac- 
tion at law. It joined in a stipulation to waive a jury and proceeded 
to a hearing on the merits. It should not now be heard for the first 
time to challenge the District Court's right to proceed as was hère 
donc. 

Further support for this position may be found in section 274b, c. 
90, Act March 3, 1915 (Comp. St. § 1251b). This section reads: 

"That In ail actions at law équitable défenses may be interposed by answer, 
plea, or replicatiou without the necessity of filing a bill on the equity side of 
the court. The défendant shall hâve the same rights In such case as if he 
had flled a bill embodying the défense or seeking the relief prayed for in 
such answer or plea. Equitable relief respecting the subject matter of the 
suit may thus be obtalned by answer or plea. In case affirmative relief is 
prayed in such answer or plea, the plaintiff shall file a replication. RevIew 
of the judgment or decree entered in such case shall be regulated by rule of 
court. Whether such review be sought by writ of error or by appeal the ap- 
pellate court shall hâve full power to render such judgment upon the recordâ 
as law and justice shall require." 

It has been held that the efïect of this statute is to "substantially 
abolish ail technical distinctions between proceedings at law and in 
equity." U. S., to use of Morris, v. Richardson, 223 Fed. 1010, 139 
C. C. A. 386. Whether such a conclusion is entirely justifiable or not 
we need not détermine. It is apparent, however, that Congress by the 
last two sentences intended to extend the authority of the appellate 
court so that such judgments may be entered "as law and justice shall 
require." See, also, section 269, Judicial Code (Comp. St. Ann. Supp. 
1919, § 1246). It may be added that no assignment of error fairly pré- 
sents this question, but we hâve nevertheless fuUy considered it. 

The controversy having been fully and fairly heard and the court, 
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with the consent of the parties, having disposed of the merits of the 
controversy, and having rendered a judgment which meets wifh our 
jipproval, we conclude that the judgment should be, and it is, hercby 
afîirined. 



BRICTSON MFG. CO. v, CLOSE et al.» 
(Circuit Court of Appeals, Eighth Circuit. Aprll 5, 1922.) 
No. 5944. 

1. Corporations €=3308(4)— Agreement to pay salary as part considération for 

license under patent is l)indlng. 

An agreement by a corporation to pay a stipulated salary to îts président 
and gênerai manager for his services, made as part considération for the 
transfer to it of tlie president's manufacturlng business and the license 
to use hls patent, is valid and binding, especlally where the stockholders 
■who objected thereto became such after the contract was made and was 
part of the records of the corporation. 

2. Corporations i&=>609— Court of equlty has no jurisdiction to dissolve soivent 

corporation managed witiieut fraud. 

A court of equlty, which has expressly found that the managing offlcer 
of a corporation was not guilty of dishonest or fraudulent conduct, and 
did not contemplate doing anything he was not legally entltled to do, 
and also found that the corporation was soivent, had no jurisdiction to 
dissolve the corporation and to wind up Its affairs. 

3. Corporations ©=7393— Courts cannot meddie In business affairs. 

A court of equlty is vrithout powev to intermeddle with the business 
affairs ef the corporation, which includes the détermination whether to 
carry out the purpese to construet a new factory for which stock had been 
Issued and sold, and whether the patents it^ had a license to use granted 
any right of value, or Us business justified continuation, in view of tne 
large salary it had agreed to pay its président. 

4. Receivers <@=a36— Appointment Is ancillary remedy. 

The appointment of a reeelver is an ancillary remedy to préserve the 
corpus pendlng judicial détermination of the rights of the litigants, and 
cannot be granted, where the blll prayed for no ultimate relief which the 
court could grant, and the faets did not call for any relief to eomplalnants. 

5. Receivers <@==>6— Should not be appointed, If there Is otiier relief not so sé- 

vère. 

The appointment of a receiver is a drastic remedy, and Is never grantecS» 
if there be other relief not so severe. 

Appeal from the District Court of the United States for the District 
of Nebraska; Joseph W. Woodrough, Judge. 

Suit in equity by H. E. Close and others against the Brictson Manu- 
facturing Company. From an order appointing a receiver for défend- 
ant corporation, défendant appeals. Reversed, with directions to dis- 
miss the bill. 

M. E. Culhane, of Brookings, S. D., and William M. Ciller, of Orna 
ha, Neb. (Weaver & Ciller, of Omaha, Neb., on the brief), for appel- 
lant. 

Francis A. Mulfinger, of Omaha, Neb. (Robert J. Webb, of Omaha, 
Neb.. and Lawrence W. Rice, of Valentine, Neb., on the brief), for 
appellees. 



^=3For other cases see aame topk * KKT-NUMBER lu ail Key-Numbered DlgenU & Indexe» 
^cheiu^ns denied July T, iSiX 
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Before SANBORN and LEWIS, Circuit Judges, and VAN VAL- 
KENBURGH, District Judge. 

LEWIS, Circuit Judge. Prior to November, 1916, O. A. Brictson 
had been manufacturing and selling at Brookings, South Dakota, im- 
proved automobile tires. His improvement, for which he had obtained 
U. S. Letters Patent in 1910, consisted, generally, of rows of metallic 
rivets through the tire, arranged in staggered relation and having their 
outer or exposed ends enlarged and tiattened, the purpose being, as 
shown in the spécification, to protect the outer surface of the tire. In 
the month named he and others who joined with him organized, under 
South Dakota laws, the appellant corporation, which immediately took 
over ail of his interest and ail of the assets of that business, including 
rights under the patent, as his licensee. The authorized capital of the 
Company was $5,000,000, divided into 50,000 shares, of which 40,000 
were common and the remainder preferred stock, of which Brictson, 
in considération of the transfer to the company, received ail of the 
common stock and 1,000 shares of the preferred stock, but at once do- 
nated back to the company 8,000 of the common and 250 of the pre- 
ferred. In further considération of the transfer he was permanently 
employed to manage the company's business at a salàry of not less than 
$7,500 for the first year and not less than $10,000 per year thereafter. 
Ail of this is shown by contract entered into between him and the com- 
pany, and by the minutes of its board of directors held in January fol- 
lowing. The board at that meeting authorized the sale of 5,000 shares 
of the preferred, giving therewith as a bonus a certain number of 
shares of the common which had been donated by Brictson. The com- 
pany then submitted to the proper State authorities in South Dakota, 
lowa and Nebraska its proposed plan of disposing of its stock under 
the requirement of what is called the Blue Sky Law, and the pian was 
approved. A written form of subscription for shares was made out 
in which it was stated that 20 per cent, received for the stock would be 
allowed as commission to the selling agent, and the appellees made their 
subscriptions on those forms. Later it was decided to change the place 
of manufacture from Brookings to Omaha, Nebraska, and ground at 
the latter place was purchased for that purpose and the company's of- 
fices were moved to Omaha. 

In Augtist, 1921, the appellees, eight in number, filed their bill in 
this case as stockholders. Ail but two of them had five shares each of 
the preferred stock, the other two ten each. They alleged that the 
preferred stock was sold for the purpose of establishing a factory at 
Omaha, that $28,000 of the company's money had been invested in a 
site for that purpose but that the factory had not been built, that the 
company was still carrying on a small business at Brookings, that the 
small plant at Brookings was not worth more than $8,000, that O. A. 
Brictson had represented that his patent rights were worth $1,000,000 
and had received in considération therefor ail of appellant's common 
stock, but that in fact said patent rights were not valuable, that four 
years hâve passed since a site for the new factory was purchased at 
Omaha, that Brictson's salary of $10,000 a year is exorbitant, that more 
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than $300,000 has been received from the sales of preferred shares, 
that dividends hâve been paid on the preferred shares out of the money 
for which they were sold, that a majority of the directors hâve sold out 
and resigned, and that Brictson is in charge of the company's business 
and of ail of its assets, that no meeting of stockholders or of the board 
of directors had been held in 1921, that on account of thèse facts the 
purposes for which the appellant was incorporated bave failed and 
are impossible of being carried out, and that the only object in continu- 
ing the company is to enable Brictson to draw a large salary and remain 
in control of the company's afifairs. It was alleged that the appoint- 
ment of a receiver was necessary to préserve the company's assets, pre- 
vent waste and reckless extravagance, and to administer the company's 
affairs in an honest, business-like and impartial manner, until such 
time as the stockholders may détermine and assert their real wishes as 
to whether the company should be liquidated or whether it should be 
continued under efficient management or reorganized, or some other 
steps taken by the stockholders upon which they might ultimately dé- 
cide. There were intimations that Brictson might dispose of or hy- 
pothecate the company's assets, and also that he might be guilty of some 
fraudulent conduct to the détriment of the company, but there was no 
direct allégation to that effect, nor that any such things had ever been 
donc by him. It was not alleged that the company was insolvent. The 
anawer denied ail intimations of fraudulent conduct on the part of 
Brictson, alleged that he was and had been drawing the salary fixed in 
a contract between him and the company, that the company was solvent, 
that it was carryîng on its business at a profit, that the patent rights 
which he transferred to the company were of great value, that ail divi- 
dends had been paid out of net profits, that its assets in the hands 
of Brictson were being carefully preserved and that there was no oc- 
casion or necessity for the appointment of a receiver, and prayed that 
the bill be dismissed. 

The record is voluminous, and was made up in violation of Equity 
Rule 75b, with no apparent excuse therefor. Its more than 500 pages 
ought to hâve been condensed into less than a third that much. The 
court heard the parties at length, granted the prayer of the bill and ap- 
pointed a receiver ; and from that action the company brings this ap- 
peal. Judicial Code, § 129 (Comp. St. § 1121). 

The record discloses beyond question that at the time the receiver 
was appointed the company had in bank more than $15,000, that its 
accounts receivable were that much or more, that it held solvent bills 
receivable for more than $60,000, that it had more than $60,000 face 
value in United States bonds and War Savings stamps, that the real 
estate which it had purchased at Omaha for its factory site was worth 
more than $37,000, that it had other property, real and personal, worth 
several thousand more, and that its liabilities did not exceed $5,000. 
Brictson is the company's Président and Treasurer. Dividends may 
hâve been declared and paid on the preferred stock when it was un- 
wise to do so ; but it was not shown that they were taken from receipts 
of stock sales, otherwise than as that fact might or might not be de- 
duced in the matter of bookkeeping. There is room for some contre- 
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versy on the inquiry whether those receipts are represented in full in 
the assets, and also whether some part of those receipts were not used 
for current expenses. 

[ 1 ] For obvious reasons the court did not undertake to pass on the 
question as to whether the company was bound by its contract and ob- 
ligated to pay Brictson the salary he was drawing. He is not a party 
to this suit. The agreement between him and the company that he 
should be paid the stipulated salary was a part of the considération 
for which he transferred to it the manufacturing plant at Brookings, 
ail of the property in connection therewith, the good-will of the busi- 
ness that he had been theretofore conducting, and the right to make 
the tire as his licensee under his patent. Brictson bas fully performed 
that contract on his side, and we are not advised of any principle 
in law or equity that will relieve the company from its obligations 
under it, and we find nothing in the record that causes us to doubt 
that it is a valid and binding obligation between those who made it. 
Moreover, it was fully disclosed on the company's records, and the 
appellees did not become interested in the company as stockholders 
until after the contract was made. It was not concealed from them, 
and they are not in a position to attack it on any ground. 

[2] The trial court, in passing on the facts, expressly exonéra ted 
Brictson from dishonest or fraudulent conduct, and from ail intima- 
tions that he contemplated doing anything as an officer of the company 
that he was not lawfully entitled to do. It found that he had carefully 
looked after and preserved the company's assets which came into his 
hands. No other finding could bave been made on the facts. The 
court did not bave jurisdiction to dissolve the corporation and wind up 
its affairs. Cook on Corp. (4th Ed.) § 629; Conklin v. U. S. Ship- 
building Co. (C. C.) 140 Fed. 219; Arents v. Tobacco Co. (C. C.) 101 
Fed. 338, 344; Maguire v. Mortgage Co., 203 Fed. 858, 122 C. C. A. 
83. 

[3] Laying out of considération the foregoing, as must be done, 
there is nothing left in the bill except complaints concerning the proper 
management of the company's affairs, by eight dissatisfied stockholders 
who hâve, in the aggregate, fift}' shares. But a court is without pow- 
ler to intermeddle with the business affairs of a corporation. This 
court declared in Republican Mountain Silver Mines Co. v. Brown, 58 
Fed. 644, 7 C. C. A. 412, 24 L. R. A. 776 : 

"A court of equity has no power to interpose its autbority for the purpose 
of ad.iusting eontroversles that hâve ariseu amonf; the shareholders or di- 
reetors of a corporation relative to the proper mode of conducting the cor- 
porate business." 

And Cook, in section 684, says that "the discrétion of the directors 
or a majority of the stockholders as to acts intra vires cannot be ques- 
tioned by single stockholders unless fraud is involved," is a principle 
clearly, firmly and very properly established beyond any question. Un- 
doubtedly, the removal of the factory to Omaha and the time for con- 
struction of proper buildings for that purpose was a question whoUy 
intra vires, to be controUed by the stockholders and the board of di- 
rectors, each speaking on appropriate occasion under the charter and 
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by-laws, and there was no showing that the officers were directed to 
proceed in that matter af ter the site was purchased, or at any time ; on 
the contrary, there was testimony that that had not yet been donc be- 
cause of présent extremely high cost of erecting the proper structure. 
But in any event, as already said, those are matters not for the con- 
sidération of a court, but must rest with the corporation. 

[4, 5] Again, an application for a receiver is an ancillary remedy, 
brought with the purpose of incidentally aiding in the procurement of 
other ultimate relief. It seeks to préserve the corpus pending judicial 
détermination of the rights of the litigants, which must be appropriate- 
ly sought in the pending cause. It'is recognized by ail the authorities 
that the appointment of a receiver is a drastic remedy, and is never 
granted if there be other relief not so severe. 1 Morawetz on Private 
Corporations (2d Ed.) § 281 ; Sidway v. Land & Live Stock Co. (C. C.) 
101 Fed. 481 ; Price v. Bankers' Trust Co. (Mo. Sup.) 178 S. W. 745. 
But no ultimate relief was prayed for in the bill which the court could 
grant, nor would the facts call for or support any ultimate relief to 
complainants. The court, in ruling on the facts, seemed to doubt that 
the patent called for a useful improvement, and expressed the opinion 
that it only embodied a novelty in tire construction; but the court 
had no right to décide that the company could not make and sell a 
novelty, if that were within its charter powers and it chose to do so. 
It then concluded that a receiver should be appointed because the busi- 
ness that the company was then conducting was small, and that Brict- 
son's salary was so large that if something were not done by the court 
the assets would be consumed in the payment of his salary. As already 
said, the matters thus complained of and considered were within cor- 
porate action only. We are clearly of opinion that there was no basis, 
either in pleadings or facts, upon which a receivership can be rested, 
and that there was an abuse of discrétion in granting it; and follow- 
ing the rule announced in Smith v. Vulcan Iron Works, 165 U. S. 518, 
17 Sup. Ct. 407, 41 L. Ed. 810, the order will be reversed, with direc- 
tions that the receiver be required to return ail property in his hands 
to those from whom he received it, that he be thereupon discharged, 
and that the bill be dismissed at complainants' costs. 



BINDERUP V. PATHE EXCHANGE, Inc., et al. 

(Circuit Court of Appeals, Eighth Circuit. Mardi 28, 1922.) 

No. 5907. 

Commerce <g=340 (3)— Courts <s=>289— Leasing of films by branch manaqers 
within State, to whom producers had shipped films from without state, held 
not "interstate commerce." 

Where motion picture producers shipped films to their branch offices, 
wliich thereafter leased the films to theaters within the state and fur- 
nished films from the storehouses within the state, theater proprietor's 
action agalnst producers for consplracy to ruin his business by refusai to 
fumish hlm with films in violation of the Sherman Anti-Trust Act (Comp. 

ig^sFor other cases see same topio & KEY-NUMBBR lu ail Key-Numbered Digests & Indexes 
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St. S§ 8820-8823, 8827-8830) field not within the jurisdiction of the TJnited 
States District Court ; the transactions not involving "Interstate com- 
merce." 

[Ed. Note. — For other définitions, see Words and Plirases, First and 
Second Séries, Interstate Commerce.] 

Sanborn, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the District 
of Nebraska; Joseph W. Woodrough, Judge. 

Action by Charles G. Binderup against the Pathe Exchange, Inc., 
and others. Judgment for défendants, and plaintiff brings error. Af- 
firmed. 

Dana B. Van Dusen, of Omaha, Neb. (C. P. Anderbery, of Minden, 
Neb., and Norris Brown and Irving F. Baxter, both of Ômaha, Neb., 
on the brief), for plaintiff in error. 

William Marston Seabury, of New York City (John J. Sullivan, Ar- 
thur F. Mullen, and Eugène N. Blazer, ail of Omaha, Neb., on the 
brief), for défendants in error. 

Before SANBORN and CARLAND, Circuit Judges, and TRIE- 
BER, District Judge, 

' TRIEBER, District Judge. The parties will be referred to herein 
as they appeared in the court below ; the plaintiff in error as plaintiff, 
and the défendants in error as défendants. 

The action is to recover threefold damages in the amount of $240,- 
051, under the Sherman Anti-Trust Act (Comp. St. §§ 8820-8823, 
8827-8830) ; the jurisdiction of the court being invoked solely upon 
the ground that the injury complained of is for a violation of that act 
of Congress, there being no diversity of citizenship. Neither the juris- 
diction of the court nor the sufficiency of the complaint was questioned 
by the défendants by demurrer or any other motion, but défendants 
filed their answers and went to trial on the issues made by the plead- 
ings. The trial was to a jury. 

After counsel for the plaintiff had made his opening statement to 
the jury, the défendants moved for a directed verdict on the pétition 
and opening statement of counsel. By leave of the court plaintiff 
amended some of the paragraphs of his pétition, and thereupon the 
motion for a directed verdict was by the court sustained. To reverse 
Ihis judgment, entered on the directed verdict of the jury, this writ of 
error is prosecuted. The court, as stated in a mémorandum opinion, 
sustained the motion for a directed verdict upon two grounds ; 

First, that "the pétition, as amended, does not show with sufflcient clear- 
ness that the court has jurisdiction" ; and, second, that "it f ails to show 
with sufficient clearness or certainty any combination or conspiracy for an 
illégal purpose, or any combining together in concert to use illégal means, suf- 
flcient to justify the court In proceeding further in the trial of the case." 

As the jurisdiction of the court is one of the grounds upon which the 
court directed a verdict, it must be disposed of first, as, if sustained, the 
court will be without jurisdiction to rule on the other contentions of the 
défendant — that the allégations of the complaint fail to state a cause of 
action, entitling plaintiff to recover a judgment against them, or the 
second ground which the court below stated for directing the verdict. 
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• The complaint, after having been amended, charges the défendants 
to hâve conspired to ruin .his motion picture business, and succeeded in 
their purpose by refusing to supply him with picture films. It allégea 
that he was the owner and operator of several motion picture theaters 
in différent cities in the state of Nebraska, and also in the business of 
selecting and distributing to a circuit of moving picture theaters, com- 
monly known as "the Binderup circuit," programs of moving picture 
films and advertising matter accompanying the same, through an 
agreement entered into between himself and the parties operating saîd 
moving picture theaters, in 20 cities named, ail in the state of Nebraska ; 
that the défendants, during the year 1915 and ever since then, and for 
several years prior, v^^ere engaged in the moving picture business either 
as producers and manufacturers of moving picture films, or as dis- 
tributors thereof , or both ; that the manufacturers made them in states 
other than the state of Nebraska, and when completed they were per- 
fected and approved by them in the city of New York, and then they 
would publicly announce, by an extensive system of advertising, that 
the picture would be sent out from New York to their various branch 
offices in the various states of the LSnited States, and particularly 
Omaha, Neb., and by their Omaha branch distributed to their patrons 
in the states of Nebraska, lowa, and South Dakota ; that the défend- 
ants controlled the distribution of the entire production of films in the 
United States, and they cannot be procured from others ; that the de- 
fendant Omaha Film Board of Trade is a Nebraska corporation. Its 
articles of incorporation, made a part of the complaint, shows that it 
is organized for the purpose of promoting good will among those en- 
gagea in the film and picture business, to adjust controversies among 
themselves ; that it shall be composed of persons or corporations en- 
gaged in the film industry, particularly distributors. 

The membership is dépendent upon the conditions that: (1) Con- 
tinues to be affiliated with the corporation. (2) Is connected with some 
branch of the film and motion picture business, maintaining an office 
in Omaha. (3) Is the manager or the executive head of the firm of 
the branch of the firm he represents. (4) Abides by the terms of the 
articles of incorporation and by-laws. It then provides for the limit 
of membership, the dues, and officers of the corporation. 

The by-laws, so far as material to this cause, after providing for 
the time of meetings, élection, and duties of the directors and officers, 
provide that membership shall be limited to onc représentative from 
any company or individual engaged in the film business, maintaining 
an office in Omaha, and continues as long as he abides by and perf orms 
the terms provided by the by-laws ; that membership is a valuable con- 
cession and Personal privilège, not assignable without the consent of 
the corporation. The corporation shall hâve fuU power and détermine 
ail matters relative to and arising out of violations of the by-laws and 
impose punishment therefor ; that in order to défend members against 
imposition, wrongful failure to acccpt C. O. D. shipments of films, a 
clearing house may be established for protective information, which 
shall be f urnished to members free of charge and members shall report 
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sUch acts to the secretary, whereupon the secretary shall write to the 
party comniitting said acts for an explanation. By vote of a two-thirds 
majority a member may be expelled after notice and a trial. The board 
of directors may oflfer its services to induce settlements of disputes be- 
tween parties in the business, or afïecting trade and commerce, 

It is further alleged that the défendant Graham was the branch man- 
ager at Omaha of the défendant Pathe Exchange, Inc., of New York 
and Nebraska, and also the presiding officer of the board of directors 
of the défendant Omaha Film Board of Trade. It then sets out the 
names of the branch managers at Omaha of the other défendant pro- 
ducers ; that in carrying on his business it was necessary for plaintiff 
to procure films through the Omàha branch offices at Omaha, Neb,, and 
at times it became necessary, in order to supply the demands of plain- 
tiff, for the défendants to procure films outslde of the state of Ne- 
braska ; that owing to his successful and profitable business the cupid- 
ity of the défendants was aroused, whereupon some of the défendants, 
which are named, requested him to give them a share of his patronage, 
and, upon his refusai, threatened to put him out of business by starting 
an exchange at Holdredge, Neb., and supply by underbidding ail of the 
theaters of which his circuit was composed; that in April, 1919, the 
défendants, for the purpose of enabling them to control priées and 
dictate terms upon which they would transact business with their pa- 
trons operating theaters in the states of Nebraska, lowa, and South 
Dakota, caused the said Omaha Film Board of Trade to be organized ; 
that in leasing their films from the New York offices through the 
branch offices in Omaha they entered into written and oral contracts 
with the plaintiff, in accordance with the terms and conditions set out 
in the articles of incorporation and by-laws of the Omaha Film Board 
of Trade ; that the title, control, and right to recall said films at ail 
times was retained by the home offices in New York of the défend- 
ants ; that plaintiff's business in the early part of 1919 had grown to 
large proportions and prior to September, 1919, was procuring pictures 
from some of the défendant film producers, who were members of the 
Omaha Film Board of Trade, and because he refused to buy from other 
mémbers a spirit of hostility was aroused on their part against him, and 
they brought great pressure on the others, with whom he was dealing, 
to cease doing business with him; that thereupon ail the défendants 
unlawf ully combined in restraint of trade among the several states, with 
the intent of preventing him from continuing his said business, and 
for the purpose of monopolizing the business of distribution, and lease 
or sale within said territory of picture film programs, and eliminating 
the compétition of plaintiff within said territory. To carry the con- 
spiracy into effect, défendants caused false charges to be made against 
him before said Board of Trade, and without notice he was placed on 
the black or blue list of said Board of Trade, whereupon each of the 
défendants at once ceased and refused to transact any business with 
him, and ever since hâve refused to do so, by reason whereof his busi- 
ness has been ruined ; that they sent notices thereof to the various mov- 
ing picture theaters, comprising the Binderup circuit, that on and after 
September 15, 1919, they would hâve to order their programs and serv- 
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ice from the Omaha exchanges, as they would discontinue supplying 
the Binderup circuit with any programs, films, advertising matter, or 
service; that on September 1, 1919, he was removed from the so-called 
black or blue list, whereupon représentatives, with whom he had no 
business dealings before, solicited his business, which he decUned; that 
on November 10, 1919, défendants caused further charges to be made 
against him by members of said Board of Trade, and he was again 
placed on the black or blue list without notice or hearing ; that he v/as 
denied service, as he was told," until his name was removed from the 
black or blue list; that a meeting of the grievance committee was had, 
at which a resolution was adopted that "he be kept on the black or blue 
list indefinitely, and that he be not supplied with any service whatso- 
ever, for bookings for any house that does not actually and whoUy be- 
long to him outright, and none for thèse unless he deposit $1,000, sub- 
ject to forfeit, if he violâtes any of the rules of the association" ; that 
he refused to do so, and ever since the défendants hâve refused to 
hâve any dealings with him canceling unexpired contracta he had with 
them ; that by reason of thèse acts he has suffered damages in the sum 
of $240,051, and prays judgment for treble that sum. 

As there is no diversity of citizenship, the jurisdiction of the court 
could only be maintained, under the Sherman Anti-Trust Act, if the 
acts complained of involved Interstate commerce. From the alléga- 
tions in the complaint it is apparent that no shipments of programs, 
films, or advertising matter are ever made from the city of New York, 
to the motion picture theaters, but they are shipped to their respective 
branch offices in Omaha, Neb., and by them leased and furnished to 
the plaintiff or other theaters from their storehouses in Omaha. That 
being the fact, they had reached their destination in the movement 
from New York, and had come at rest in Omaha, and thereupon they 
ceased to be in Interstate commerce, unless shipped from Omaha to an- 
other State, when they would again be in interstate transportation, but 
independently of the former shipment from New York. American 
Steeï & Wire Co. v. Speed, 192 U. S. 500, 521, 24 Sup. Ct. 365, 48 
L. Ed. 538: General Oïl Co. v. Crain, 209 Ù. S. 211, 230, 28 Sup. Ct. 
475, 52 L. Ed. 754; Banker Bros. v. Pennsylvania, 222 U. S. 210, 32 
Sup. Ct. 38. 56 L. Ëd. 168; Bacon v. Illinois. 227 U. S. 505, 33 Sup. 
Ct. 299, 57 L. Ed. 615; Public Utilities Com. v. Landon, 249 U. S. 
236, 245, 39 Sup. Ct. 268, 63 L. Ed. 577 ; Southern Pacific v. Arizona, 
249 U. S. 472, 477, 39 Sup. Ct. 313, 63 I.. Ed. 713. In the General 
Oïl Co. Case the court said : 

"It [the oil] had reached the destination of its flrst shipment, and it waa 
held there, not In necessary delay or accommodation to the means of transpor- 
tation, as in State, etc., v. Engle, supra, but for the business purposes and 
profit of the company. It was only there for distribution, it is said, to fulflll 
orders already reeeived. But to do this required that the property be given 
a locality in the state, beyond a mère halting in its transportation It re- 
quired storage there, the maintenance of the means of storage, of nuttine it 
in and taking it from storage." 

In Banker Bros. v. Pennsylvania the right of the state to tax de- 
fendants on sales of automobiles made in Pittsburgh, Pa., was in is- 
280 F.— 20 
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sue. The facts were that the défendants kept no machines in stock, 
but would obtain them from a manufacturer in another state. A pur- 
chaser would order the machine from the défendants in Pennsylvania ; 
the order being addressed to the défendants, the manufacturer's name 
(the Pierce Company) not appearing on the order. The défendants 
would forward the order to the Pierce Company, who would ship it to 
the défendants, at Pittsburgh, Pa., with draft on défendants attached 
to the bill of lading, less the commission. On paying the draft, the 
Banker Bros, would take up the bill of lading, receive the car from 
the carrier, and then deliver it to the buyer on his paying the balance 
of the purchase money. It was held that the Banker Bros, had the 
title and the shipment had become at rest in the state of Pennsylvania, 
though shipped in Interstate commerce, and therefore subject to the 
tax imposed by the state. 

In Bacon v. Illinois, it was held : 

"Property brought from another state. aud wlthdrawn from the carrier, 
and held by the owner with full power of disposition, becomes subject to the 
local taxing power, notwithstanding the owner inay intend to ultimately for- 
ward it to a destination beyond the state." 

In Southern Pacific Co. v. Arizona, it was claimed that — 

"The proposed movement of the shows was 'Interstate in character,' because 
they were engaged in a tour, beginning at the city of El Paso, Tex., and de- 
signed to extend througli the states of Arizona and New Mexico and into the 
state of California, of which tour the movement from Tucson, Ariz., to 
Phœnix, Ariz., was a part." 

In denying this contention the court said : 

"At that time the shows were in the exclusive possession and control of the 
owner, exhibiting for six days at Tucson, and the application to the Southern 
Pacitic Company, wlilch was ret'used, sliovvs incontrovertibly that the transpor- 
tation to Tucson had terminated, and that no other transportation had then 
been contracted for. • * • The inere intention of the shipper to ultimate- 
ly continue his tour beyond the state of Arizona did not couvert the contem- 
plated intrastate movement into one that was Interstate." 

In Public Utilities Com. v. Landon, the Kansas Natural Gas Com- 
pany owned a system of pipe lines extending from Oklahoma to Kan- 
sas, and transported and sold natural gas to local companies in Kansas 
for ultimate sale by them to their customers, accepting therefor a defi- 
nite proportion of the gross amount paid by the customers to the local 
companies. Permanent physical connections permitted gas to pass 
from the Natural Gas Company's pipe lines into the mains of the local 
companies. The question involved was whether the gas supplied by the 
local companies, af ter having been received from the Natural Gas Com- 
pany, which transported it from Oklahoma, was interstate commerce. 
The court held it was not. In the opinion it said: 

"That the transportation of gas through pipe lines from one state to another 
is interstate commerce may not be doubted. Also it is elear that as part of 
.such commerce the receivers might sell and deliver gas so transported to local 
distributing companies free from unreasonable interférence by the state. Amer- 
ican Express Co. v. lowa, 196 U. S. l.'fô, 143; Oklahoma v. KansaS Natural Gas 
Op., 221 U. S. 229 ; Haskell v. Kansas Natural Gas Co., 224 U. S. 217. But in 
no proper sensé can it be said. under the facts hère disélosed, that sale and 
tlelivery of gas to their customers at burnertips by the local companies opérât- 



BINDERUP V. PATHE EXCHANGE 307 

(280 F.) 

ing uncler spécial franchises constituted any part of Interstate commerce. 
Tlie companies reeeived supplies which had moved in such commerce and then 
disposed thereof at retail in due course of their own local business. Payment 
to the receivers of sums amounting to two-thirds of the product of thèse sales 
did not make them intégral parts of their Interstate business. In fact, they 
lacked authority to engage by agent or otherwise in the retail transactions 
carried on by the local companies. Interstate commerce is a practical con- 
ception and what falls within it must be determined upon considération of 
established facts and known commercial methods. Reariek v. Pennsylvania, 
203 U. S. 507, 512 ; The Pipe Line Cases, 234 U. S. 548, 560. The thing which 
the receivers actually did was to dellver supplies to local companies. Exer- 
cising franchise rights, the latter distributed and sold tlie commodity so ob- 
tained uiwn their own aocount and paid the receivers what amounted to 
two-thirds of their receipts from customers. Interstate movement ended 
when the gas passed into local mains. The court below erroneously adopted 
the contrary view and upon it rested the conclusion that the public com- 
missions were interfering wlth establishment of cômponsatory rates by the 
receivers in violation of their rights under the Fourteenth Amendment." 

Counsel for plaintiff relies upon cases like Caldwell v. North Caro- 
lina, 187 U. S. 622. 23 Sup. Ct. 229, 47 L. Ed. 336 ; Reariek v. Penn- 
sylvania, 203 U. S. 507, 27 Sup. Ct. 159, 51 L. Ed. 295 ; Crenshaw v. 
Arkansas, 227 U. S. 389, 33 Sup. Ct. 294, 57 L. Ed. 565. But they are 
clearly inapplicable. In tliose cases orders were taken for goods to be 
shipped from other states. They were shipped to the agent of the 
vendor, who delivered them to the parties who had given him the or- 
ders. The goods were never placed in stock, but delivered as they ar- 
rived. 

There is no allégation in the complaint of the case at bar that his 
orders for films were sent from New York or any other state, and 
shipped to the Omaha branch for delivery to him. On the contrary, 
the allégations are that, after receipt of them by the managers of the 
Omaha branch, plaintiff would lease them from the manager. Wagner 
v. City of Covington, 251 U. S. 95, 40 Sup. Ct. 93, 64 L. Ed. 157, is 
conclusive as to the inapplicability of thèse cases to a state of facts as 
alleged by plaintiiï in his complaint. 

In our opinion the complaint fails to show that the transactions com- 
plained of were in Interstate commerce, and for this reason the court 
properly directed a verdict. As to the other ground which the court 
mentioned for directing the verdict, we need not pass on it, nor would 
it be proper to do so, as the court was without jurisdiction. 

The judgment is affirmed. 

SANBORN, Circuit Judge (dissenting). The question in this case 
is: Do the facts alleged in the complaint show that the business con- 
ducted by the plaintif!, the contracts made and transactions had by him 
with the défendants, or any of them, which he allèges they conspired to 
suppress, and did suppress, constitute interstate commerce ? The com- 
plaint contains averments of thèse facts : 

Certain défendant corporations of the state of New York, nanied in 
the complaint, which either manufactured, owned, or distributed, from 
their places of business in New York City, moving picture films, which 
they had there completed or approved, and who, for convenience, will 
be termed "producers," after perfection and approval of thèse films. 
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were accustomed publicly to announce from time to time by adver- 
tisements that thèse films would be released, which meant that they 
would be sent out from New York by express or parcel post to branches 
or agents which they had in various cities, one of which was in Omaha, 
Neb., to be delivered by the agents to those who hired and paid for the 
use thereof by displaying them in the theaters in the vicinities of thèse 
respective branches or agents. The plaintiff was the owner of one the- 
ater, the operator of two or three oth^rs, and for the operators of sev- 
eral other theaters he selected, secured, and distributed to them the use 
of picture films which producers leased for this purpose. The de- 
fendant producers leased the use of their films for exhibition by the 
plaintiff, and by the operators in Nebraska and vicinity for whom he 
selected such films, from their New Yojk offices through their branch 
offices or agents in Omaha. The producers accomplished this by en- 
tering into written and oral contracts with the plaintiff substantially 
on the terms and conditions set forth in Exhibits A, B, and C, attached 
to the complaint. By the terms of thèse contracts the producers re- 
tained the title, the control, and the right to recall thèse films ^ their 
home offices in New York. 

The nature of thèse contracts and the character of the commerce 
transacted under them appears from Exhibit A, which was a contract 
between the défendant, the Goldwyn Corporation of New York, a pro- 
ducer, styled in the agreement the "exchange," and the plaintiff, Bind- 
erup, lessee of the moving picture films described therein, who was 
called in the contract "exhibitor." By this agreement the "exchange" 
agreed to furnish the "exhibitor," at the former's branch office in 
Omaha, one print of each of 26 photoplays, beginning with the mo- 
tion picture released September 9, 1917, to let to the exhibitor the right 
and license publicly to exhibit and display each of said prints b the 
Opéra House Theater, in the city of Franklin, Neb., and at no other 
place, and that the exhibitor should hâve the right to the first run of 
each of said prints in Franklin, Neb. The exhibitor agreed to accept 
and publicly exhibit for two consécutive days the first of the prints on 
September 27, 1918, and each successive print every second Friday 
thereafter for a like number of days ; that he would pay the exchange 
for the use of and the right to exhibit each of said prints for the num- 
ber of days specified $10 ; that he would deliver back to the exchange 
and pay the cost thereof at its branch office, if in the same city in which 
the exhibitor's theater was located, or if the exchange maintains no 
office in said city (and it probably did not in Franklin) to the office 
of the express company or other carrier designated by the exchange, 
or if an express carrier or other carrier is not so designated, to the near- 
est proper express company, or to the most rapid carrier service, im- 
mediately after the close of the performance upon the last day of ex- 
hibition of the respective prints, each of the pîints in the métal can and 
shipping case furnished therewith, correctly and legibly addressed for 
reshipment in accordance with direction and advices previously given 
Or to be given by the exchange, and that he would pay ail expenses or 
other carriage charges incurred in shipping the films to the exhibitor. 

This contract contained also agreements that it should not be binding 
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upon the exchange, unless countersigned and approved on îts behalf by 
one of its officers in the city of Nfew York, and that it and every term 
and condition thereof should be deemed an agreement made, executed, 
and delivered in the state of New York, and that they should be con- 
strued according to the laws and statutes of that state. The sample 
contracts, Exhibits B and C, attached to the pétition, diiïered from 
Exhibit A in the names of the producers, the moving picture films de- 
scribed, and other such détails ; but they contained substantially the 
same provisions that hâve been recited from Exhibit A. There are 
other averments in the complaint which point in the same direction as 
those which hâve been recited. 

The averments recited, however, hâve convinced me that thèse con- 
tracts, the shipments of the films from New York to Nebraska for the 
plaintiff pursuant thereto, the delivery thereof to the plaintiiï by the 
agents or branches of the producers in Omaha for his use in accord- 
ance with the terms of the contract, ail constituted parts of Interstate 
commerce betweén the plaintiff and the New York producers, which, 
according to the averments of the plaintiff, their alleged unlawful acts 
first unreasonably restrained and then suppressed. If the producers 
had agreed with the plaintiff to sell thèse films to him and to ship them 
to their branches or agents in Omaha, and there to deliver them to him 
upon his call and if they had performed that contract, there could be 
no doubt that the transactions between the producers and the plaintiff 
constituted Interstate commerce. It seems to me that contracts to lease 
the use of films, to ship the films from New York to Nebraska and 
deliver them upon the call of the lessee at the branches or offices of the 
agents of the producers in the same way, and the performance of such 
contracts, must also constitute such commerce. 

The averments of this complaint are in effect that the entire busi- 
ness and ail the transactions between the défendant producers and the 
plaintiff were founded upon thèse contracts between the producers, cor- 
porations of the state of New York, whose officers in New York ex- 
ecuted and approved them, and the plaintiff, a citizen and résident of 
the state of Nebraska. Thèse contracts provided that they should be 
construed by the laws and statutes of New York, that the producers 
would lease to the plaintiff, a Nebraska operator, for temporary display, 
and would ship from New York to him, to be delivered to him at 
Omaha by their branches or agents on his call, thèse moving picture 
films, which he agreed to display in theaters in the vicinity of Omaha, 
and immediately thereafter to return them to the producers. In my 
opinion, thèse agreements were contracts to engage in Interstate com- 
merce. Their performance was Interstate commerce. The alleged con- 
spiracy of the défendants to suppress that commerce, and its suppres- 
sion, constituted a violation of the Anti-Trust Act of Congress. The 
court below therefore had jurisdiction of the issues presented by the 
averments of the complaint and the déniais of the answers in this case. 
United States v. Motion Picture Patents Co. (D. C.) 225 Fed. 800; 
United States v. United States Shoe Machinery Co. (D. C.) 234 Fed. 
127, 143, 144 : Butler Bros. Shoe Co. v. United States Rubber Co., 156 
Fed. 1, 17, 84 C. C. A. 167; Swift & Co. v. Uhited States, 196 U. S- 
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375, 396, 397, 25 Sup. Ct. 276, 49 L. Ed. 518 ; Loewe v. Lawler, 208 U. 
S. 274, 300, 302, 28 Sup. Ct. 301, 52 L. Ed. 488, 13 Ann. Cas. 815; 
Dahnke-Walker Milling Co. v. Bondurant (December 12, 1921) 257 

U. S. , 42 Sup. Ct. 106, 66 L. Ed. ; Lemke, Attorney General, 

V. Farmers' Grain Co. (February 27, 1922) 257 U. S. , 42 Sup. 

Ct. 244, 66 h. Ed. . 

And it seems to me that the judgment of the court below ought to 
be reversed, and this case ought to be remanded to that court for a 
new triai. 



PAYNE, Director Gancral of Raiiroads, Etc., v. BLEVINS. 

(Circuit Court of Appeals, Fourth Circuit. Mardi 21, 1922.) 
No. 1881. 

1. Négligence (S=>85(2)— Contrlbutory négligence of boy dépends on âge, knowl- 

eclge, and surrounding circumstances. 

In determlning whetlier a boy was contributorily négligent three tests 
are to be applied; hia âge, his knowledge, and the circumstances sur- 
rounding the case. 

2. Négligence €=s>l36(29) — Contributory négligence of chlld for court on conclu- 

sive évidence. 

Whether a boy 13 years of âge was capable of négligence contributing to 
bis death is a question for the court, where the évidence admits of but 
one conclusion, and the fact is one about which reasonable miuds cannot 
differ. 

3. Négligence is=> 136 (29)— Contributory négligence of boy under 14 for court on 

clear évidence. 

The rule established by the Suprême Court of Appeals of Virginia that 
a boy under 14 years of âge is presumed to be incapable of négligence, but 
tliat such presumption may be rebutted by évidence, does not prevent the 
court frona holding him capable of such négligence as matter of law, if the 
évidence admits of no other conclusion. 

4. Raiiroads <s=3382(l)— Thirteen year old boy held capable of appreciating dan- 

ger from train. 

A bo.\;. 1.3 years and 3 months of âge, who had lived for several years 
adjacent to a railroad track and had worked in coal mines, and oeca- 
siiinally had ridden on the trains, and who was shown to be bright and in- 
telligent, was, as a matter of law, capable of appreciating the danger of 
going on a railroad track in front of an approachlng train. 

5. Raiiroads is=7398(4)— Contributory négligence of boy going on track shown. 

In an action for the death of a 13 year old boy, who was capable of 
appreciating the danger of going on a railroad track, évidence held to 
show that the apprnaching train could hâve been seen and heard by 
him, though no warning signais were sounded, and it was backing with- 
out a headligbt on the teuder, so that he was négligent in going on the. 
track in front of it. 

6. Raiiroads i@=3396(l)— Presumption person looked and listened does not apply, 

where contradicted by tact. 

The presumption that a person looked and listened as required by or- 
dlnary care before going on a railroad trâck does not apply, where the évi- 
dence shows he could bave seen and heard the approaching train, if he had 
done so, but nevertheless went on the track in front of the train. 

7. Raiiroads is=>398 ( I )— Evidence held to show cause of boy's death was spécula- 

tive, not supporting recovery. 

In an action for the death of a 13 year old boy, who was found Injured 
on the side of a railroad track shortly after a train had passed, évidence 

4=9For otber cases s*e sarae topie & KBY-NUMBSR In aU Ks7-Nuinbere4 Digests & loàtxm- 
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held to show ttiat plaintitt's contention he was sltting on the track, 
where he could hâve been seen by defendant's employées in time to hâve 
avolded the accident, was contradicted by the physical facts, and that 
the defendant's theory that he was injured by a rock thrown by another 
boy, or by attempting to board the train as it came by was equally 
plausible, so that the cause of his death was spéculative, and there could 
b"e no reeovery therefor. 

In Error to the District Court of the United States for the Western 
District of Virginia, at Roanoke ; Henry Clay McDowell, Judge. 

Action by A. L- Blevins, as administrator of the estate of Burton 
Blevins, deceased, against John Barton Payne, Director General of 
Railroads and Agent. Judgment for plaintifï, and défendant brings 
error. Reversed. 

See, also, 264 Fed. 1005. 

Samuel K. Funkhouser and Waller R. Staples, both of Roanoke, Va. 
(Staples, Cocke & Hazlegrove and Smith & Funkhouser, ail of Roa- 
noke, Va., on the brief), for plaintifï in error. 

William H. Werth, of Tazewell, Va., for défendant in error. 

Before KNAPP and WOODS, Circuit Judges, and WATKINS, 
District Judge. 

WATKINS, District Judge. For convenience the plaintifï in error 
will be designated in this opinion as défendant, and the défendant in 
error as plaintifï, since they occupied thèse positions in the trial court 
and are so designated in the pleadings. 

This action was instituted by A. L. Blevins, as administrator of the 
estate of his son, Burton Blevins, for damages for the death of the 
latter, who was approximately 13 years and 3 months of âge. It is al- 
leged that the death was caused by the neghgent opération of one of 
the trains of the Norfolk & Western Railway Company, then in charge 
of the Director General of Railroads of the United States Railroad Ad- 
ministration. The action was brought against both the Director Gen- 
eral and the railway Company, but upon motion was dismissed as to 
the latter, and judgment was recovered against the former only. There 
is a branch line of the railway company extending from Richlands, 
on its main line, to a coal opération at Jewel Ridge, a distance of seven 
miles : the line passing and serving several other coal opérations be- 
tween thèse two points. At one of thèse, termed Seaboard, plaintifï and 
his said son were living on August 29, 1918, when the injuries occurred. 
This branch line runs in a gênerai northerly direction. About one- 
fourth of a mile north of Seaboard a wagon road extends north and 
south almost parallel with and near to the railroad track on the east- 
ern side thereof, and on and immediately east of this highway are a 
number of small résidences, the front portions of which are about 50 
feet from the railroad track. From the roadway to the place of the 
accident there is an embankment several feet in height, leading up to 
the railroad, immediately west of which is a rocky clifï. From one 
of the aforementioned résidences the partitions had been removed, and, 
on the night of the accident and for several nights prior thereto, re- 
ligious services were held therein by a sect known as the "Holy Rollers," 
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whosc exercises, wnen the train passed on that night, were character- 
ized with considérable emotional noise; there being a gênerai indul- 
gence in shouting, singing, and dancing. 

Both plaintiflF and his son attended Saese services, and, at their con- 
clusion, plaintiflf testified that he saw his son pass out of the front door 
and walk on towards the railroad track, and that he did not see him 
again until he was found injured, some 3 to 5 minutes after the train 
passed. He further testified that "the train passed after the church 
had been dismissed; just immediately the train came, and he did not 
come out of the church door until after the meeting was dismissed." 
Mrs. Horton, one of plaintiff's witnesses, living about 100 yards north 
of the church, testified that "immediately after the train passed her 
house she slipped back on the porch and heard the noise of the people 
excited over finding the boy." S. W. Bail, another witness, testified 
that he was the first man to reach Burton Blevins in about 10 or 12 
minutes after the train passed. He found the boy "lying on the east 
side of the railroad track with his head against the head of the ties, 
about square with the track, and his feet down oflf the bank, lying on 
his side, his face north." Plaintiff testified that the boy was found 
almost directly opposite the church door, about 50 feet theref rom, "ly- 
ing with his head almost against west end of cross-ties— end next to 
church — and body nearly at right angles to track," and that he was 
found f rom 3 to 5 minutes after the train passed. No one testified as 
to the movenients of the boy from the time he passed out of the church 
until after the injury. There was a fracture of his skuU, about 2 inch- 
es wide and 3 inches long, on the left side of his head just above the 
ear ; the skull being crushed in and some of the brain being destroyed. 
The physicians who examined him found no other bruises or abrasions 
about his person. He was carried to the hospital, where, after linger- 
ing 37 days without regaining the power of speech, he died. 

It is admitted "that, at and along the tracks of the railroad north and 
south of the place of the alleged accident, the people of that vicinity, 
including ail âges and sexes, and at ail times, whenever they desired 
to do so, had for many years used said track habitually as a walkway 
at ail hours of the day and night." On the night in question the train, 
as was its custom, had gone up the Hne to Jewel Ridge, delivering cars 
to the varions coal opérations along this branch line, and as it passed the 
church was drifting down grade at the rate of 12 to 15 miles per hour, 
and consisted, at this time, only of a tender, locomotive, and caboose, 
proceeding in the order named. The night was dark, it was misting 
rain, and the train was an hour or more late. In his déclaration, plain- 
tiff allèges that his intestate attended the religious services at the afore- 
mentioned church, and at their conclusion went across to the railroad 
track and sat down on the rail or cross-ties, and there waited for his 
f ather to come out of the church and go home ; that it was long after 
the hour at which the engine and tender usually made its final trip, and 
at an hour at which it would not be expected to pass over the tracks. 
The allégations of négligence are to the effect: 

"That whlle plaintiff's intestate was so sitting upon the track or cross-tle» 
suld englue and tender came along sald track from some point above or uortti 
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of sald church, and going down grade towards RicWands at a high. rate of 

speed, to wit, at the rate of miles per hour ; that said englne and 

tender was rurining with the tender in front ; that it had no headlight in 
front, and had no brakeman or other employée, on the front end or elsewhere, 
to keep and maintain a reasonable looUout to discover pedestrians who might 
be upon the track at that hour ; and that no employée anywhere on said en- 
glne or tender dld in fact keep and maintain any sort of lookout to discover 
persons who might be on said track, and no such employée did in fact dis- 
cover plaintiffs intestate on said track in time to prevent injuring him ; but 
plaintifE allèges and avers that it was a light night, and that plaintiff's in- 
testate could hâve been discovered in his situation of danger, even vifithout 
a headlight, in time to bave prevented his injury, had a reasonable lookout 
to discover him been maintained by the employées in charge of said engine 
and tender ; and plaintifE allèges and avers that the time in question was the 
usual time at which said religions services had been concluded every night 
since the said continuous rcvival had been in progress." 

While it is also alleged that the train was drifting down grade, at a 
high rate of speed, making no noise and giving no warning of its ap- 
proach, and that its approach was not discovered nor could hâve been 
anticipated by the deceased, there is no charge of neghgence for fail- 
ure to give signais or warning of the approach of the train. The es- 
sence of the charge is failure to discover plaintiff's intestate sitting on 
the track, because of neglect to maintain a proper lookout and to hâve 
such headlight in front of the train as to enable employées to discover 
the boy in his alleged position of péril. The accident did not occur at 
or near a crossing, and there is no allégation that the deceased was at- 
tempting to cross the track, or that he was walking along the track. 
The presiding judge held that neither the crossing signal statute (Code 
Va. 1919, § 3958) nor the headlight statute (Code Va. 1919, § 3976) 
of the State of Virginia was applicable to the case, but that the jury 
might détermine whether the duty rested upon those in charge of the 
train, in the exercise of ordinary care towards persons who might be 
on or too near the track at or near the place of injury, to give warning 
of the approach of the train by either blowing the whistle or ringing 
the bell, and also that the fact that there was no reflector headlight at 
the front end of the train is of course a fact to be considered by the 
jury. There was no testimony that any bell was rung. While the tes- 
timony as to the blowing of the whistle was conflicting, it was admitted 
that there was no reflector headlight in front of the train, and although 
the engineer and fireman claimed that there were red and white lights 
on the tender at the front end of the train, this was disputed by wit- 
nesses for the other side. It was admitted by the train crew that the 
lights were insufficient to hâve discovered an object on the track for 
any considérable distance in front of the train or within time to hâve 
stopped the train after discovering such object. 

It is not the province of this court to pass upon the prépondérance 
of the évidence with référence to the négligence complained of. The 
déclaration charges, and there was sufficient évidence to justify a ver- 
dict, that there was a failure to exercise ordinary care in the opéra- 
tion of the train. Upon conclusion of the plaintiff's évidence in chief, 
and also upon the completion of ail the testimony, défendant made 
motions for the direction of a verdict in its favor upon several grounds, 
which need not be recapitulated in détail in this opinion. Among thèse 
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were included the daims that there was a failure to show that the in- 
jury was caused by any act of the Director General or his agents, that 
the question as to how the injury occurred was left entirely to spécula- 
tion, and that plaintiff's intestate was guilty of contributory négligence. 
Upon refusai of thèse motions and entry of judgment a writ of error 
was sued out, and the case cornes hère on numerous assignments of 
error, both because of the refusai of said motions, and because of the 
refusai of certain of requested instructions to the jury, as well as al- 
leged erroneous instructions. The discussion and détermination of 
the questions involved in the three grounds above outlined for in- 
structed verdict will so effectively dispose of ail the questions involved 
that it will be unnecessary to take up the assignments of error in détail. 
The first question to be determined is whether under the testimony 
the plaintiff's intestate must be presumed as a matter of law to hâve 
been capable of contributory négligence. The court declined to instruct 
the jury as a matter of law that he was so capable. But two witnesses 
were examined as to his capacity, both of thèse being sworn on behalf 
of the plaintiff. A. L. Blevins, plaintiff, himself stated that his son, 
Burton Blevins, was born June 5, 1905 (and was, therefore, approxi- 
mately 13 years and 3 months of âge at the time of the accident), and 
that he was — 

"a bright, sprightly bo.v, who went to school in winter and worked in the mines 
in the summer, earning $2 per day." 

Dr. I. W. Cunningham testified: 

"Was Blevins' faniily pliysician ; known Buiton .T or 4 years. He was a 
bright, alert boy. » * * Burton had .iudgment and capacity for self-care 
under ordinary circumstanoes ; capable of appreciating such danger as being 
on a rallroad track, and capable of protecting himself ; just an average boy : 
had more expérience than average boy, but never indicated that he had more 
'foresight' than average boy of l.'î years would bave ; had worked in the mines 
a year or more. He had fully as much ability to appreclate the danger of 
being on the railroad track as the average boy of 14 or 15 years old, who 
did not hâve the expérience that he had in the mine and working aronnd 
trains." 

Burton had lived at Seaboard on this line of railroad from 1916 un- 
til his death, and his uncle, a witness for the défendant, testified, with- 
out contradiction, that the boy — 

'frequently tried to climb on and ofC moving traiii.s or coal cars, but not as 
fast as 1-5 miles per hour, nor try to catch a light engine, and that he never 
Unew Burton or any one else to try to .lump on a train consisting only of 
engine and caboose." 

It should be observed that this is not a case of one employed in the 
running of or injured by complicated machinery, and that the question 
of capacity to understand danger related only to coming in contact 
with a moving train of cars, the danger of which must hâve been ob- 
vions to one even younger and of less understanding than deceased, 
and it is not a case of one attémpting to cross a railroad track while 
engaged in driving a horse, automobile, or other vehicle with his at- 
tention absorbed thereby, nor is there anything to indicate that he was 
not in full possession of. his faculties. There was a total absence of 
évidence to show that there was any handicap to the prudence which 
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shôuld hâve been exercised by a bright, alert boy over 13 years of âge 
familiaf with his surroundings. 

[1] In the case of Railroad Co. v. Gladmon, 15 Wall. 401, 21 L. Ed. 
1 14, the court said : 

"The rule of law in regard to the négligence of an adult, and the rule in 
regard to that of an infant of tender years is quite différent. By the adult 
there must be given that oare and attention for his own protection that is 
ordinarily exercised by ]>er!3ons of intelligence and discrétion. * ♦ * Of 
an infant of tender years less discrétion is required, and the degree dépends 
iipon his âge and knowledge. * * * The caution required is according to 
the maturlty and capacity of the child, and this ig to 6e determined in each 
case by the ciroumstances of that case." (Itallcs ours.) 

This rule was reaffirmed in Railroad Co. v. Stout, 17 Wall. 657, 21 
L. Ed. 745, and is recognized by the Suprême Court in ail subséquent 
cases. It will be observed that three tests are to be applied — ^age, 
knowledge, and the circumstances surrounding each case. 

[2] In applying the rule the courts of some of the states hâve fixed 
a definite âge below which there is a presumption that children are in- 
capable of contributory négligence. Some hâve follov/ed by analogy 
the rule of the common law in criminal cases, holding that a child under 
7 years of âge is to be presumed, as a matter of law, incapable of con- 
tributory négligence, and that between the âges of 7 and 14 there exists 
such a presumption, but that the presumption may be rebutted by évi- 
dence. Some hold that, where the child is under 14 years of âge, the 
question of capacity may be submitted to the jury for détermination, 
but that the courts are without power to détermine, however conclusive 
the évidence, that such infant is, as a matter of law, capable of such 
négligence. We can see no good reason for denying to the court in 
such cases the right, nor relieving it of the duty which exists in cases 
generally, to détermine the question as one of law, where the évidence 
admits of but one conclusion, and where the fact involved is one about 
which reasonable minds cannot dififer. As was said in the case of 
North Pennsy4vania Railroad Co. v. Commercial Bank of Chicago, 
123 U. S. 727, 8 Sup. Ct. 266, 31 L. Ed. 287: 

"It would be an idle proceeding to submit the évidence to the jury, when 
they could justly flnd only in one way." 

See Railroad Co. v. Husen, 95 U. S. 465, 24 L. Ed. 527; Schofield 
V. Chicago, Milwaukee & St. Paul Railway Co., 114 U. S. 615, 5 Sup. 
Ct. 1125, 29 L. Ed. 224 ; Northern Pacific Railroad Co. v. Freeman, 174 
U. S. 379, 19 Sup. Ct. 763, 43 L. Ed. 1014; Christensen v. Metropoli- 
tan St. Ry. Co., 137 Fed. 709, 70 C. C. A. 657. 

In the case of Tucker v. Buffalo Mills, 76 S. C. 539, 57 S. E. 626, 
121 Am. St. Rep. 957, the court said: 

"Whether the infant is sul jurls is a question for the jury, when the évi- 
dence as to âge, intelligence, and capacity leaves the question in doubt, or 
leaves room for more than one Inference ; but, when the évidence is sus- 
ceptible of but one Inference, it is a question of law for the court." 

In the case of Adams v. Nassau Electric R. Co., 41 App. Div. 334, 
58 N. Y. Supp. 543, it was said : 

"What is meant by the requlrement that an infant non sui Juris must ex- 
ercise some eare bas référence to the obligation which the party inflieting an 
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injury upon such Infant Is under toward him, and is to be eonsidered for 
such purpose. Children early learn that contact wlth some things will pro- 
duce pain and injury, and tiieir éducation with respect thereto proceeds wlth 
considérable rapidity. While they lack judgment to act with care and cir- 
cumspection In respect to such matters, yet they are 'quite sensible of tbe 
necessity of avoiding contact with many objects which expérience lias taught 
will inflict harm. A child will not usuaUy place bis hand In tbe flre, as be 
early leams that If be does be will be burued; and be will not vohintarily 
run into a nioving car, being sensible tbat pain will foUow. A child of suffi- 
cient maturity to play about tbe streets » » * may be assumed to know 
that injury would resuit to him from such an act." 

In the case of Schoonover v. Baltimore & O. R. Ce, 69 W. Va. 560, 
73 S. E. 266, L. R. A. 1917F, 1, Ann. Cas. 1913B, 964, the court said: 

"If the act of an infant plaintiff is so obviously dangerous that no reason- 
able man can truthfuUy say children of bis âge do not ordinarily know It to 
be dangerous and voluntarily abstaln from it, tbere Is no more reason for 
submitting the question of contributory négligence to the jury than in the 
case of an adult plainly guilty of s«ch négligence, and tbere is the same reason 
wby it should not do so. Prudence and capacity to comprebend danger are 
not the only éléments involved. Thèse may be clear beyond doubt, as in tbe 
case of an adult. The défensive issue raised is négligence, in wbicb the 
âge, intelligence, and eharacteristics of the plaintiff are only faetors. Heiice 
it is fallacious to say tbat, because thèse are Inferior to tbose of an adult, 
the issue must be submitted to a jury. Tbough inferior in that sensé, they 
may be amply and indisputably such as to hold tbe plaintiff to responsibility 
for bis acts, under tbe circumstances of the case. * * * If the court 
can say, and It does, as matter of Judicial knowledge, tbat an adult ougbt to 
know certain things and be able to take adéquate précaution for bis own 
safety, wby bas It not tbe same powor to say, as a mattter of judicial knowl- 
edge, that children of certain âges are able to comprehend and avoid certain 
kinds of danger?" 

[3] The Suprême Court of Appeals of Virginia has held that children 
between the âges of 7 and 14 are presumed to be incapable of contribu- 
tory négligence, but that this presumption may be overcome by évi- 
dence of capacity, etc., upon the introduction of which the question is 
one of fact to be determined by a jury. Trumbo v, City Co., 89 Va. 
780, 17 S. E. 124; Roanoke v. Shull, 97 Va. 419, 34 S. E. 34, 75 Am. 
St. Rep. 791 ; Lynchburg Cotton Mills v. Stanley, 102 Va. 590, 46 S. 
E. 908 ; Norfolk Ry. Co. v. Higgins, 108 Va. 324, 61 S. E. 766._ We 
do not understand, however, that more is intended in thèse décisions 
than to déclare a gênerai rule of law, nor that it was intended to deny 
the courts the right, on undisputed proof of facts upon which but one 
conclusion could be reached, to détermine the question of capacity as 
one of law. In the case of Virginia-Carolina Railroad Co. v. Clawson's 
Adm'r, 111 Va. 313, 68 S. E. 1003, a very intelligent boy under 14 
years of âge, who had lived for several years in the immédiate vicinity 
of the railroad and was frequently about the track, was killed, and the 
court said : 

"The évidence, which as we bave seen was undisputed on the point, leaves 
no room to doubt that plaintiff's Intestate possessed ample capacity to bave 
appreclated the danger of bis surroundings, and bis own négligence approxi- 
mately contribuled to tbe accideht which cost him bis life." 

In McDatiiel v. Lynchburg Cotton Mills, 99 Va. 146, 37 S. E. 781, 
where a boy 12 years and 8 months old, compétent for the service 



PAYNE V. BLEVINS 317 

(280 F.) 

which he was employed to render, was injured, the court held that he 
came to his death as a resuit of hîs own persistent and reckless négli- 
gence, with which he was properly chargeable by reason of his maturity 
and intelligence. See, also, Seaboard, etc., Ry. v. Hickey, 102 Va. 394, 
46 S. E. 392, relating to an intelligent boy upward of 8 years of âge. 

The whole question is elaborately discussed in the following cases 
and notes thereto; Holian v. Boston Elevated Railway Co., 194 Mass. 
74, 80 N. E. 1, 11 L. R. A. (N. S.) 166; Jacobs' Adm'r v. Koehler 
Sporting Goods Ce, 208 N. Y. 416, 102 N. E. 519, L. R. A. 1917F, 
7; Mollica, Adm'r, v. Michigan Central Railroad Co., 170 Mich. 96, 
135 N. W. 927, L. R. A. 1917F, 118 ; Kyle v. Boston Elevated Railway 
Co., 215 Mass. 260, 102 N. E. 310, L. R. A. 1917F, 164; and Both- 
well, Adm'r, v. Boston Elevated Railway Co., 215 Mass. 467, 102 N. E. 
665, L. R. A. 1917F, 167, Ann. Cas. 1914D, 275. The conclusion 
reached f rom a review of the authorities is thus stated in the note to the 
Jacobs Case, supra, L,. R. A. 1917F, at page 91, as follows: 

"But the correct rule appears to be that, slnce the presumption of In- 
capacity on the part of an infant under 14 years of âge is merely a prima 
facie presumption, and may be rebutted by évidence of unusual capaclty and 
expérience, contributory négligence may be shown as matter of law on the 
part of au infant under 14 years of âge, even in those states which hold 
that infants under that âge are presumptively incapable of contributory nég- 
ligence." 

This statement is made in the same note: 

"A clear statement, In accord with the authorities, is that in a Missouri 
case, in which, in holding that a 13 year old boy was négligent as matter of 
law, under the eircum stances, in attempting to cross a railroad track wlthout 
looking or listening for a train, the court said; ' * * * That rule requires 
that a child should be judged as a child, and not as a man. But the rule 
does not mean that the question is always to be submitted to a jury. Chlldren 
may be declared as a matter of law non sui juris at certain tender years and 
with certain infantile judgments. ïhen, again, they may be declared sul 
jurîs as a matter of law when their âge, capaclty, and the circumstances 
under which they act are ail considered. It may be taken as the most en- 
llghtened and accepted doctrine in the case of infants that generally the 
question of their contributory négligence is one for the jury. But it is not the 
accepted doctrine that it may not under given circumstances be dealt with 
as a matter of law. If the facts are few and simple, devoid of confusion and 
complications, and if the danger to be avoided is so apparent as to be within 
the easy compréhension of a boy of 13 years of âge, if that boy is shown to 
be of bright intelligence and of a judgment training him to caution and care 
in the matter in hand — we say, ail thèse things being admitted, then there i-s 
no reason why the judge on the bench may not as a matter of law under the 
facts of the glven case déclare there could be no two opinions among reason- 
able men about the négligence of such a boy, measured by the standard of 
an ordinarily prudent boy.' McGee v. Wabash R. Co. (1908) 214 Mo. 530, 
114 S. W. 83." 

[4] There being no dispute as to the intelligence, expérience, and 
f amiliarity with surroundings of the deceased herein, and the danger to 
which he was exposed being one of easy compréhension to one of his 
âge, understanding, and expérience, a danger easily compréhensible 
and obvious to persons of very immature âge, défendant was entitled to 
an instruction that he was, as a matter of law, capable of contributory 
négligence. 
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[5] Was the deceased guilty of contributory négligence? This ques- 
tion must be answered in the affirmative, if, in the exercise of his duty 
to look and listen before coming upon the railroad track, he must hâve 
seen and heard the train, or must hâve donc so in ample time to hâve 
avoided the injury after being upon the track, if, indeed, he was on t^ie 
track. We are not left to conjecture in respect to the noise or visi- 
bility of the train. While no one saw the accident, there were several 
who saw the train and heard the noise of it, although situated in posi- 
tions less favorable for both sight and hearing than was the deceased. 
A. L. Blevins, the father, stated that he was standing at the south wall 
of the church — that is, at the opposite side from which the train was 
approaching — and that he — 

"heard the clank of the driviiig rods, looked and saw the train as it passed 
south wall, saw no headlight, only the light from the ash pan." 

Mrs. John S. Horton testified : 

That she lived "about 100 yards noi-th of the chx:rch, about 50 or 60 feet 
from the railroad track" ; that she "heard train coming half a mile away, was 
(mtside, went up steps, across porch, through two rooms, into third room, and 
sot to baby before train actually reaohed( her house, but ran to do so. * * * 
Witness was outside the hoiise, heard train coming, went in, and covered the 
baby's ears to keep it from waking; train never whistled or made much 
noise ; if it had blown, or rung bell, would hâve been able to hear it." 

Arthur Bail, another of plaintiiï's witnesses, who was a considérable 
distance north of the church, testified that he got oflf the track for the 
train to pass and watched it approach ; was positive that there were no 
lights of any description. John S. Horton, Jr., and Granville Houchins 
testified to the same effect as Arthur Bail. S. W. Bail, another of plain- 
tiiï's witnesses, testified : 

"Was sitting In the church nearly opposite the south window, about be- 
tween the south window and the door on the west side on the second bench 
from the west wall with my back toward the tra<;k ; saw through the window 
the train pass ; heard no whistle or bell, but with the racket going on in the 
house at the time oouldn't say whether I would hâve heard whistle within 
100 yards just north of the church. ♦ * * My attention was flrst drawn 
to the train by hearing it running ; the .shouting and dancing In the church 
was gênerai." 

Thus it appears that every witness for plaintifif, with the single ex- 
•ceptionof the doctor, who was not examined on this point, testified to 
the seeing of the train, several both to seeing and hearing it, and that 
two of the principal witnesses, the father and S. W. Bail, were in posi- 
tions much less favorable, because of the noise in the church, for hear- 
ing the approaching train. There can be but one inference from this 
testimony, and that is that, if the boy had looked and listened, as was 
his duty to do, he must hâve seen and heard the train. It appears fur- 
ther from the testimony that at the time he was struck, if he was 
struck, by the train, he must hâve been looking in the direction of the 
railroad track, because the blow received was on the left side, and the 
boy was found on the east side of the track, along which the train had 
ipassed coming from the north. 

[■6] It is a gênerai rule of law that, in the absence of évidence to the 
-contrary, one approaching a railroad track is presumed, because of 
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the instincts of self-preservation, to hâve looked and listened for 
trains that might be approaching. This presumption, however, is one 
of fact and not of law, and does not exist where it is incompatible with 
the conduct of the party to whom it is sought to apply it, and such con- 
duct may be shown either by the testimony of eyewitnesses or by évi- 
dence of the physical surroundings and other conditions at the time. 
Wabash Railroad Co. v. De Tar, 141 Fed. 932, 73 C. C. A. 166, 4 h. R. 
A. (N. S.) 352. 

In Moore on Facts, § 221, it is said: 

"It must be conclusivHly presumed that a pedestrian who stopped and listen- 
ed witliin 6 feet of a railroad crossing could liave heard a locomotive aud 
train which struck him goiug at tlie rate of 15 miles an iionr. In sucli a case 
his testimony tliat he did not liear tiie train was pnmounced so contrary to 
the daily expérience of common life, so at war with the conceded and indisput- 
able physical facts in the case, that neither courts nor juries can, without 
stultifying themselves, yield to it an iota of probative force or effect. It is a 
proposition toc monstrously Improbable for rational human belief." 

See, also, sections 160, 191, 280, and 556 referring to the same subject. 
In the case of Baltimore & Potomac R. R. Co. v. L,andrigan, 191 U. 
S. 461, 24 Sup. Ct. 137, 48 L. Ed. 262, the court said : 

"There are few presumptions, based on human feelings or expérience, that 
hâve surer foundation tlîan that expressed in the instruction objected to. 
But, notwithstanding the incentives to the contrary, men are sometimes in- 
attentive, careless, or reckless of danger. Thèse the law does not excuse nor 
does it distinguish between the degrees of négligence." 

In the case of Continental Improvement Co. v. Stead, 95 U. S. 161, 
24 L. Ed. 403, it is held that while it will not be presumed, without évi- 
dence, that those exposed to danger do not exercise proper care in a 
particular case, still the infirmities of the human mind in ordinary men 
are such that they often do manifest a degree of négligence inconsis- 
tent with the care required of ordinarily prudent men under the cir- 
cumstances, and that when such is the case they cannot obtain répara- 
tion for the injuries, even though the railroad coihpany be at fault. 
And in the case of Northern Pacific Railroad Co. v. Freeman, 174 U. 
S. 379, 19 Sup, Ct. 763, 43 L. Ed. 1014, the court said : 

"When it appears that, if proper précautions were talien, they could not 
hâve failed to prove effectuai, the court has no right to assume, especially in 
face of ail the oral testimony, that such précautions were taken." 

And in the case of Elliott v. Chicago, Milwaukee, etc., Railway, 150 
U. S. 245, 14 Sup. Ct. 85, 37 L. Ed. 1068, it was said : 

"But one explanation of this conduct is possible, and that is that he went 
upon the track without looking to see whether any train was coming. Such 
omission has been again and again, both as to travellers on the highway and 
employés on the road, affirmed to be négligence. The track itself, as it seems 
necessary to iterate and reiterate, is itself a warning. It is a place of danger. 
It can never be assumed that cars are not approaching on a track, or that 
tbere is no danger therefrom. * * * This is not a case in which one, plac- 
ed in a position of danger through the négligence of the company, confused 
by his surroundings, makes perhaps a mistake in choice as to the way of 
<>scape, and is caught in an accident ; for hère the deceased was in no danger. 
He was standing ia a place of safety on the south of the main track. Ile 
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went into a place of danger from a place of safety, and went în without tak- 
ing the ordinary précautions imperatively required of ail who place them- 
selves in a slmUar position of danger." 

See, also, Central Transportation Ce. v. PuUman's Palace Car Co., 
139 U. S. 24, 11 Sup. Ct. 478, 35 L. Ed. 55 ; Schofield v. Chicago, 
Milwaukee & St. Paul Raiiway Co., 114 U. S. 615, 5 Sup. Ct. 1125, 29 
h. Ed. 224; Railroad Co. v. Houston, 95 U. S. 697, 24 E. Ed. 542; 
Chicago Great Western Ry. Co. v. Smith, 141 Fed. 930, 73 C. C. A. 
164; Tomlinson v. Chicago, M. & St. P. Ry. Co., 134 Fed. 233, 67 C. 
C. A. 218; Garlich v. Northern Pac. Ry. Co., 131 Fed. 837, 67 C. C. A. 
237; 22 R. C. L. § 203. 

In the case of Railroad Co. v. Houston, supra, the court said : 

"The failure of the engineer to sound the whlstle or ring the bell. If such 
were the fact, did not relieve the deceased from the necessity of taking ordi- 
nary précautions for her safety. Négligence of the company's employés in 
thèse particulars was no excuse for négligence on her part. She was bound 
to listen and to look, before attempting to cross the railroad track, in order 
to avoid an approaching train, and not to walk carelessly Into the place of 
possible danger. Had she used her sensés, she could not hâve failed both 
to hear and to see the train which was coming. If she omitted to use them, 
and walked thoughtlessly upou the track, ghe was guilty of culpable negli- 
gence, and so far contributed to her injuries as to deprive her of any right to 
complain of others. If, using them, she saw the train coming, and yet under- 
took to cross the track, instead of walting for the train to pass, and was in- 
.1ured, the conséquences of her mistake and temerity cannot be cast upon the 
défendant. * * * Not even a plausible pretext for the verdict can be sug- 
gested, nnless we wander from the évidence into the région of conjecture 
and spéculation." 

To the same effect îs Virginia-Carolina Railroad Co. v. Clawson, 
Adm'r, supra; Johnson v. Chesapeake, etc., R. Co., 91 Va. 171, 21 S. 
E. 238; and Tucker v. Baltimore & Ohio Railroad, 59 Fed. 970, 8 C. 
C. A. 416. 

[7] While it is true that no eyewitness testified as to the movements 
of the deceased after he left the church, there are still several undis- 
puled facts as to his movements that must be borne inmihd: First, 
he was at a point upon the railroad immediately opposite the church 
and nearest thereto — the point naturally to be first reached in approach- 
ing the track ; second, his position, when injured, was immediately fac- 
ing the track as shown by the location of the wound; third, he was 
not in the center of the track, but upon the east side thereof, as is 
shown by the position of the body and the fact that there were no other 
biruises or abrasions than the one wound upon the head ; fourth, that if 
intending to use the track as a walkway, he had not carried out his pur- 
pose, but only approached the side of the railroad close enough to be 
injured. 

It should be borne in mind that there was an embankment leading up 
to the railroad track and this fact, as well as his familiarity with the 
surroundings, advised him of his position. How long he had been in a 
position of danger, and the exact manner in which he was injured, if in- 
jured by the train, is left to pure spéculation. It is significant that in in- 
.stituting the action learned counsel for the plaintifï came to the conclu- 
sion that the case was one in which the défendant was seated in a posi- 
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tion of péril, which ought to hâve been discovered by the train crew in 
time to prevent the injury, and not that he was using the track as a 
walkway. In order to sustain this view, it is alleged that he was seated 
upon the track or rail waiting for his father to corne out and accom- 
pany him home. In order to give force to the assertion that he was 
or should hâve been discovered in time for the injury to hâve been 
prevented, it is further alleged that it was a light night, and that he 
could hâve been discovered in his situation, even without a headlight, 
had a reasonable lookout been maintained by those in charge of the 
engine and tender. Thèse allégations are not only not substantiated 
by any proof, but are wholly at variance with the testimony, which 
shows that the night was dark, instead of light, while the blovv re- 
ceived contradicted any idea that the boy was seated in the position 
alleged. In the statement of the f acts of the first trial the court said : 

"The deceased was last seen, a very few minutes before the train passed, 
sitting on the end of a oross-tie, awalce and looliing west, thus presenting his 
right side to the track." 

It was probably intended to say "looking east," as that would hâve 
been the natural position if he was waiting for his father, and the only 
position in which his right side could hâve been presented to the train. 
He was evidently on the east and not on the west side of the track. It 
will be noted that at the second trial this testimony, so obviously con- 
tradicted by the physical facts, was omitted. The theory of how the 
accident occurred, as set out in the déclaration, must hâve been spécu- 
lative, and, as stated, was proved erroneous by the testimony. Indeed, 
how the accident did actually occur is left largely to spéculation. It 
was the theory of the défense that the boy was struck by another boy 
with a rock, because of some trouble which had occurred the night be- 
fore, and that the position of the body and the absence of other bruises 
or abrasions wholly contradict the idea that the boy was struck by the 
train. While there was some évidence to support this view, it merely 
présents a question of fact, which is not to be considered in this opin- 
ion. It is mentioned only to show that the varions théories as to the 
manner of the boy's death are based to such an extent upon inference 
and spéculation. 

In order to justify a verdict upon the particular grounds alleged in the 
complaint we must assume, without any évidence to support it, that the 
deceased was seated upon the track, and also that he had been upon the 
track long enough prior to the accident to hâve been seen by those in 
charge of the train, had they exercised due care, in time for them to 
hâve avoided the injury. In view of the testimony, it seems just as 
reasonable to assume that, if the injury was caused by the train, it 
was due to his suddenly stumbling upon the track as he climbed the 
embankment, or that, seeing and hearing the approaching train, which 
he was obviously facing, he might bave attempted to swing it for the 
purpose of riding home. Either theory is as reasonable as that ad- 
vanced in the déclaration, and, while neither of thèse théories is es- 
tablished by the testimony, they are not so positively contradicted by 
admitted facts as are the allégations of plaintifï's déclaration. 
280 F.— 21 
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"Where the tesdinoiiy leaves the matter uricertain and showa that àny one 
of hait a doeen tbings may hâve brougbt about the Injury, for some of which 
the employer is re^onsible and for some of which he ia not, it is not for the 
jury to gaeaa between thèse hàlf a dozen causes and flnd that the négligence 
of the employer was the real cause, when there Is no satisfactory foundation 
la the testlmony for that conclusion." Patton v. Texas & P. Ky. Co., 179 U. 
S. 658, 21 Sup. et. 275, 45 L. B3d. 361. 

"Where the évidence is sufficient only to give rise to mère conjecture in 
favor of the plalntiff, or to suggest merely a possibility of the truth being as 
deimed by hlm ; * • • or the évidence in hla favor is contrâry to ail rea- 
sonabie probabilities, the jury are placed In a false position by being directed 
to détermine upon which side are the major and controlling probabilities. The 
court in «rach «ircumstances, without a motion in that r^ard, sbould apply 
the Jaw thereto and dispose of the Utigation accordingly. Refusai in that 
regard, In face of a proper motion invoking judicial action, is no less than a 
déniai of a right." Chybowskl v. Bucyrus Cîo., 127 WU. 332, 106 N. W. 833, 7 
L. R. A. (N. S.) 357 ; Musbacb v. Wlsconsin Chair Co., 108 Wis. 57. 84 N. W. 
36; Finkelston v. Chicago, M. & St. P. R. Co., 94 Wls. 270, 68 N. W. 1005. 

See, also, N. & W. R. Co. v. Cromer, 99 Va. 763, 40 S. E. 54; C. & 
O. R. Co. V. Heath, 103 Va. 64, 48 S. E. 508; Sorenson v. Menasha 
Paper Ce, 56 Wis. 338, 14 N. W. 446; Waters-Pierce Oil Co. v. Van 
Elderen, 137 Fed. 557, 70 C. C. A. 255; Smith v. Illinois Central, 200 
Fed. 553, 119 C. C. A. 33; Carnegie Steel Co. v. Byers, 149 Fed. 667, 
82 C. C. A. lis, 8 L. R. A. (N. S.) 677; Atchison, T. & S. P. Ry. Co. 
V. De Sedillo, 219 Fed. 686, 135 C. C. A. 358; United States v. Ross, 
92 U. S. 281, 23 L. Ed. 707; United States v. Pugh, 99 U. S. 265, 25 
L. Ed. 322 ; Manning v. Insurance Co., 100 U, S. 693, 25 L. Ed. 761. 

Reversed. 



TIERNEY V. UNITED STATES. 

(Circuit Court of Appeals, Fourth Circuit. March 2, 1922.) 
No. 1917. 

1. Jury is=>l25— Common-law practice of calllng jurors. 

At common law the usual practice was to call each Juror separately, 
ascertain bis qualitlcations, and présent hlm for challenge. 

2. Jury <Ses>>I25— Common-taw method of examinatlon not essentlal. 

Observance of the common-law practice of calling each juror separately, 
ascertalning his qualifications, and presenting bim for challenge la not es- 
•ential. 
t. Courts «s>352— Fédéral court not bound io follow state statuts In examlning 
Juror*. 

A fédéral court is not bound to follow the state statute respecting the 
practice of calling Jurors for examinatlon, or the usual practice of the 
state court. 

4. Courts «s>352— Fédéral District Court oan examine Jurors In any manncr not 

impairlng txeroise of challenge. 

A fédéral District Court Is free to order any method In presenting quall- 
fled jurors whlcb does not Impair the free exercise of the rlght of chal- 
lenge. 

5. Jury igas 125— Method of presenting Jurors held proper; "right of challenge." 

Complalnt cannot be made of the fact that the presidlng judge ordered 
Jurors divlded Into three panels of 12 each, and when case was trled one 
panel was called into the box, and the 12 examined on thelr oaths as to 
thelr qvalificationg, and if any were disquallfied thelr places were fiUed 
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from the other panels, untll 12 apparently qualifled were obtained, and 
thèse 12 were presented to the aecused and the govemment for the ex- 
ereise of the rlght of challenge for cause, and, as a juror challenged re- 
tired, another waa called to hls place and examined, and this method pro- 
ceeded uutil fnrther challenge was waived or the right exhausted; the 
right of challenge belng a rig]it ot rejeetion, not of cholce. 

6. Criminal law (S==>l l66>/2(6)— No complaint of method of présentation of Jur- 

ors, where peremptory challenge Is not exhausted. 

An aecused, who did not exhanst his iieremptory challenges, could not 
complaln that Jurors had been iiiiproperly presented. 

7. Wrtnesses <g=>337 (5)— Aecused mav be asked on cross-examlnation whotiier 

he has been guilty of other like offenses. 

À défendant, indicted for carr.ving on the business of retail liciuor with- 
out paying a spécial tax, coiilil lie asked on cross-cxaniiniition if he had 
not been guilty of other like offenses, on the is.sue of hls credibility. 

Waddill, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the Southern 
District of West Virginia, at Charleston ; Edwin Y. Webb, Judge. 

Tom Tierney was convicted of carrying on the business of a retail 
liquor dealer without paving tax, and brings error. Affirmed. 

Certiorari denied 257 U. S. , 42 Sup. Ct. 590l| 66 L. Ed. . 

B. J. Pettigrew, of Charleston, W. Va. (Barnhart, Horan & Petti- 
grew, of Charleston, W. Va., on the brief), for plaintiff in error. 

J. N. Kenna, Asst. U. S. Atty., of Charle.stown, W. Va. (L. M. Kelly, 
U. S. Atty., of Charleston, W. Va., on the brief), for the United States. 

Before KNAPP, WOODS, and WADDIEL, Circuit Judges. 

WOODS, Circuit Judge. The défendant, Tom Tierney, was con- 
victed of carrying on the business of a retail liquor dealer without pay- 
ing the spécial tax in November, 1918. At the term when he was tried 
the presiding judge, to facilitate business in the trial of aecused per- 
sons, ordered the jurors divided into three panels of 12 each, numbered 
1, 2, and 3. When a case was to be tried, one of thèse panels was called 
in the box. The clerk then exainined the 12 on their oaths as to their 
qualifications. If any were disqualified, their places were fllled from 
the other panels until 12 apparently qualified were obtained. Thèse 
12 were then presented te the défendant on trial and the government 
for the exercise of the right of challeng^e for cause or peremptory chal- 
lenge without cause. As the juror challenged retired, another was called 
to his place and examined as to his qualification. This method prnceed- 
ed until further challenge was waived or the right exhausted. The 12 
jurors remaining in the box were then sworn to try the cause. 

When the défendant was called on to exercise his right of challenge 
in this manner, his counsel, claiming the right to hâve presented at 
once 28 qualified jurors, challenged the entire panel of 12 as illégal. 
This daim and challenge was denied. The impaneling of the jury then 
proceeded in the method indicated, the défendant each time when called 
on to exercise his right of individual challenge refusing to do so and re- 
peating the challenge to the whole panel. 

The state statute allows in felony cases to the défendant 6 peremp- 
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tory challenges and to the state 2. The fédéral statute allows 10 and 6. 
Section 5579 (chapter 159, § 3) of the West Virginia Code requires a 
panel of 20 jurors to be qualified and presented for challenge. But 
there is no state or fédéral statute or rule of the District Court requir- 
ing 28 ; nor was there any fédéral statute or formai rule of the fédéral 
court on the subject. 

The essentials to the free exercise of the right of challenge are : 
First, that the défendant shall hâve access to the Hst of jurors; and, 
second, that he shall hâve presented to him face to face for challenge 
jurors ascertained to be legally qualified. There is no complaint that 
the défendant did not hâve a list of ail the jurors, but the contention 
is that 28 qualified jurors should bave been presented together for chal- 
lenge instead of 12. 

[1-4] At common law the usual practice was to call each juror sep- 
arately, ascertain his qualifications and présent him for challenge. 
Layers' Case, 16 How. St. Trials, 135 (1722); Brandreth's Case, 32 
How. St. Trials, 755 (1817); Regina v. Frost, 9 Car. & P. 129-137; 
United States v. Aaron Burr, 25 Fed. Cas. 55-83, No. 14,693; 1 
Thompson on Trials, 107. But the observance of that method is not es- 
sential. Nor is the fédéral court bound to follow the state statute or 
the usual practice of the state court. The District Court wasthere- 
fore free to order any method in presenting qualified jurors whichdid 
not impair the free exercise of the right of challenge. Pointer v. United 
States, 151 U. S. 396, 14 Sup. Ct. 410, 38 L. Ed. 208 ; Lewis v. United 
States, 146 U. S. 378, 13 Sup. Ct, 136, 36 L. Ed. 1011; St. Clair v. 
United States, 154 U. S. 134, 147, 148. 14 Sup. Ct. 1002, 38 L. Ed. 
936; Hendrikson v. United States, 249 Fed. 34, 161 C. C. A. 94. 

[5] The opportunity for comparison of jurors is greater when 12 
are presented at once than under the common-law method of presenting 
each juror separately. The complaint against either method is met by 
the principle, so «jften repeated, that the right of challenge is a right of 
rejection, not of choice. The whole matter is so fully and clearly de- 
cided against the contention of the défendant in the opinion of the 
court in St. Clair v. United States, 154 U. S. 134. 147, 148, 14 Sup. Ct. 
1002, 38 L. Ed. 936, that further discussion or citation seems unneces- 
sary. 

[6] Ëven if the jurors had been improperly presented, the défend- 
ant, not having exhausted his peremptory challenges could not complain 
of the error. Sawyer v. United States, 202 U. S. 150-165, 26 Sup. Ct. 
575, 50 L. Ed. 972, 6 Ann. Cas. 269 ; Conn. Mutual Life Ins. Co. v. 
Hillmon, 188 U. S. 208, 121, 23 Sup. Ct. 294, 47 L. Ed. 446. 

[7] We bave recently held that a défendant, indicted for violation of 
the liquor laws of the United States, may be asked on cross-examina- 
tion if he has not been guilty of other like offenses, on the issue of the 
credibility of the vi'itness. Fields v. United States, 221 Fed. 242, 245, 
137 C. C. A. 98; Christopoulo v. United States, 230 Fed. 788, 791, 145 
C. C. A. 98; Wharton's Crim. Ev. p. 1666; 1 Wigmore, p. 444. 

Afïirmed. 
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WADDILL, Circuit Judge (dissenting). The accused was indicted, 
tried, and convicted for a felony, and sentenced to the penitentiary for 
the period of one year and a day, and fined $1,000. 

Section 287 of the Judicial Code (Comp. St. § 1264) provides that 
upon the trial of a criminal offense, in cases of treason or capital of- 
fense, the défendant shall be entitled to 20 and the United States to 6 
peremptory challenges. On the trial of any other felony, the défendant 
is entitled to 10 and the United States to 6 peremptory challenges ; 
and in ail other civil and criminal cases, each party shall be entitled 
to 3 peremptory challenges. 

The crucial question involved is whether the défendant in this case 
was accorded his right of peremptory challenge contemplated by this 
statute. As shown by the majority opinion. 36 jurors were drawn for 
the term, divided into three panels. Nos. 1, 2, and 3, respectively. Up- 
on calling the case, jury No. 1, consisting of 12 men, was placed in the 
box, and examined as to their qualifications to serve, and upon objec- 
tion by the government 3 of the jurors were excused, and 3 others chos- 
en in their place, and, no challenge for cause being presented, the de- 
fendant was called upon to exercise his right of peremptory challenge 
to the 12 jurors thus selected. He thereupon, as he had donc as soon 
as jury No. 1 was called, asked and irisisted upon being furnished 
with a list of 28 jurors, from which the jury should be selected, 
and insisted that this right should be accorded him before being re- 
quired to exercise his right of peremptory challenge, in order to in- 
telligently make the same. This the court refused, and the 12 jurors 
then in the box were sworn to try the case, to ail of which défendant 
duly excepted. 

Was the défendant denied any right to which he was entitled by this 
method of selecting the jury? The impaneling of the jury, and the 
manner and method of exercising the right of challenge on the part of 
the accused, in the courts of the United States, is what is involved 
hère. How this should be done seems to be fairly settled by décisions 
of the fédéral courts of last resort, as shown by three comparatively 
récent cases treating particularly with the subject, viz. : Lewis v. 
United States, 146 Û. S. 370, 13 Sup. Ct. 136, 36 L. Ed. 1011 ; Pointer 
v. United States, 151 U. S. 396, 14 Sup. Ct. 410, 38 L. Ed. 208; St. 
Clair v. United States, 154 U. S. 134, 14 Sup. Ct. 1002, 38 U. Ed. 936— 
to which référence will he especially niade. Three questions are defi- 
nitely settled by thèse décisions, which may be hriefly stated as follows: 

(A) That while the qualifications and exemptions of jurors to serve 
in the courts of the United States are controlled by the laws of the 
State in which such courts are held, the laws and usages of the state 
relating to designating and impaneling jurors are not controlling in 
the courts of the United States, save as the same may be adopted in 
said courts bv standing rule, or by spécial order in a particular case. 
United States V. Shackelford, 18 How. 588, 15 L. Ed. 495; Pointer v. 
United States, 151 U. S. 407, 14 Sup. Ct. 410, 38 L. Ed. 208, supra; 
United States v. Richardson (C. C.) 28 Fed. 61, 69. 

(B) That the United States District Courts may by standing rule, or 
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Spécial order in a particular case, designate and prescribe the method 
of impaneling juries for the trial of criminal cases in such courts. 

(C) Where the District Courts hâve neither by standing rule, adopted 
thé State practice regarding the impaneling of jurors, or prescribed a 
method of their own, or made a spécial order in a particular case, the 
manner and method of impaneling a jury is within the discrétion of 
such courts. But this authority must be exercised subject to the re- 
strictions of Congress as prescribed, and also to such Hmitations as are 
recognized by the settled principles of criminal law, to be essential in 
securing impartial juries for the trial of offenses, and, as differently 
stated in Lewis v. United States, 146 U. S. 379, 13 Sup. Ct. 139, 36 
h. Ed. 1011, supra, subject to the condition "that such rules should 
be adapted to secure ail the rights of the accused." 

In this case there was no standing rule adopting the state practice 
as to impaneling juries. There was no standing rule prescribing the 
practice in the fédéral court, nor was there any spécial order entered 
prescribing what such practice in this instance should be. The court 
at the trial proceeded in the absence of such rules and régulations to 
impanel the jury. This case turns upon whether or nôt, in the exercise 
of its discrétion under such circumstances, error was committed preju- 
dicial to the accused, or which hindered or embarrassed him in the 
exercise of his constitutional and statutory rights respecting the jury. 

A careful considération of the above-named cases in the Suprême 
Court will greatly clarify this subject, and they will be referred to in 
their proper order. In Lewis v. United States, supra, 146 U. S. 370, 
375, 13 Sup. Ct. 136, 36 L. Ed. 1011, the court, at the trial, directed 
two copies of the list of 37 qualified jurors to be made out by the clerk, 
one tô be given to the district attorney, and the other to the défendant, 
with the direction that either side proceed to make their challenges, 
without knowledge on the part of the other as to what challenges were 
made by each. The record failed to show that, at the time the challenges 
were made, the jury had been called to the box, or that the prisoner 
was présent; nor did it appear that the clerk called the entire panel of 
the petit jury, or that they answered to their names, so that they could 
be inspected by the prisoner. The court set aside the verdict after con- 
viction, and awarded a new trial, because the record did not sufficiently 
show that what occurred was in the présence of the accused. 

In Pointer v. United States, supra, 151 U. S. 396, 408, 409, 411, 14 
Sup. Ct. 410, 38 L. Ed. 208, a capital case, a panel of 37 jurors was 
furnished the prisoner ; the said jurors having, in open court, in his 
présence been found to be qualified to serve, and f rom this number the 
government and the défendant respectively were allowed to make their 
peremptory challenges. The défendant objected to this method, and 
insisted that he had the right, under the law of Arkansas, to hâve the 
government first make its peremptory challenge, before the défense 
was required to make any. This right was denied ; the court holding 
that the jiiry was legally and properly selected. In this case, as in the 
Lewis Case, there was no standing rule or order of court prescribing 
the manner in which the impaneling of juries should be made. 

The third case. St. Clair v. United States, supra, 154 U. S. 146, 147, 
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148, 14 Slip. Ct. 1002, 38 L. Ed. 936, also a capital case was one where 
the method pursued of selecting a jury was more in accord with that 
pursued in the présent case in this : That the right of peremptory chal- 
lenge was made pending the sélection of the jurors on voir dire, instead 
of after tlie winoîe panel was completed ; but the circumstances of 
that case are wholiy unlike the one hère, and while, in a way, it gives 
color to it, it does not susfain the action of the trial court in this case. 
There, the Circuit Court of the United States for the Northern District 
of California, had a standing' rule of court on the subject, which in 
terms required that jurors should be sworn as soon as the examination 
was completed, ar.d before the examination of anothcr jurer. It is 
as f ollows : 

"In ail crimiiial trials the désignation, impnneling, and cliallonging of jurorK 
shall conform to tlie laws of this .state existing ai the time, exeopt as other- 
wlse provided by act.s of Congress or the rules of this court ; but a juror shall 
be challenged, or aeceptod and sworn, in the case as soon as his examination 
is completed, and bcforo the examination of anotlier .iuror." 

This rule was, in effect, in accordance with the statute of California 
on the subject. Deering's Pénal Code Cal. 1915, §§ 1055, 1057, 1066, 
1067, 1068, 1069, 1088. Not only was the method pursued in that case 
in harmony with the state law, and with the stated rule of court, but 
the jury was not selected until the first panel of 50 jurors had been 
examined in the présence of the accused, in open court, and from which 
number only 8 had been accepted. Whereupon the court ordered 25 
additional talesmen to be summoned, returnable to a later day, and 
from that number likewise in the présence of the accused, in open court, 
4 additional jurors were secured. In other words, out of 75 jurors, in 
pursuance of the fixed rule of court, with full opportunity for the de- 
fendant to examine and test their qualifications, thèse 12 were selected 
for his trial, with ail of whom he was brought face to face in open 
court. 

The first-named cases of Lewis v. United States and Pointer v. 
United States are more in accord with the gênerai practice, where there 
is no state authority in vogue, and no rule of court on the subject. 
They make it quite clear that, before an accused is required to exercise 
his right of peremptory challenge, he is furnished with the names of 
the jurors found aualified to try him, from which he may do so, and, it 
should be said in passing, that the statute of West Virginia expressly 
provides for the peremptory challenge after the full panel has qualified 
to serve as jurors. 

The real test in whatever method there may be of exercising the per- 
emptory challenge is whether the défendant, when he was required to 
make the same, was brought face to face with the persons whom he 
desired to challenge, knew who they were, and how he could intelli- 
gently exercise his right of challenge, and at the same time know by 
whom he was to be tried. This would seem to be clear from the gên- 
erai discussion of the subject in the Pointer Case last cited. The court, 
at page 408 of 151 U. S., at page 414 of 14 Sup. Ct. (38 L. Ed. 208), 
says: 
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"Nor is it contended that the jurors who were examined as to tlieir qualifi- 
cations before the list of 37" qualifled jurors was furnlshed were not properly 
selected for gênerai service during the term." 

In further referetice to the sélection of the jury, the court said at 
page 409 of 151 U. S., at page 415 of 14 Sup. Ct. (38 L. Ed. 208) : 

"Were hls rlghts in thèse respects impaired or their exercise embarrassed 
by what tooli place at the trial? We think not. The jurors legally sum- 
moned for service on the petit jury were, as we hâve seen, examined in his 
présence as to their qualiflcations, and 3T were ascertained, upon .such exam- 
ination, to be qualified to sit in the case. Both the accused and the govern- 
ment had ample opportunity, as this examination progressed, to hâve any 
juror who was disqualifled rejected altogether for cause. A list of ail those 
found to bc qualifled under the law, and not snbiect to challense for cai'.se. 
was furnished to the accused and to the government, each side being required 
to make their challenges at the same time, and having notice from the court 
that the first 12 unchallenged would eonatitute the jury for the trial of the 
case. It is apparent, from the record, that the persons nanied in the list 
so furnished were ail brought face to face with the prisoner before he was 
directed to make, and whilc he was making, his peremptory challenges." 

In a further discussion, at page 411 of 151 U. S., at page 416 of 14 
Sup. Ct. (38 L. Ed. 208), the court said : 

"We cannot say that the mode pursued in the court below, although dif- 
férent from that prescribed by the laws of Arkansas, was in dérogation of 
the right of peremptory challenge belonging to the accused. Ile was giveu, by 
the statute, the right of peremptorily challenging 20' jurors. That right was 
aecorded to him. Being required to make ail of hls peremptory challenges at 
one time, he was entitled to hâve a fuU list of jurors upon which appeareti 
the names of such as had been examined under the direction of the court and 
in his présence, and found to be qualified to sit on the case. Such a list was 
furnished to him, and he was at liberty to strike from it the wliole number 
allowed by the statute, with knowledge that the first 12 on the list, not chal- 
lenged by either side, would constitute the jury." 

At page 408 of 151 U. S., at page 414 of 14 Sup. Ct. (38 L. Ed. 208), 
the court said that — 

"Any System for the impaneling of a jury that prevents or embarrasses the 
fuU, unrestrictcd exercise by the accused of that right, niust l)e condemned. 
And, therofore, he cannot he compelted to make a peremptory challenge until 
he bas been In'ought face to face, in the iiresenee of tho court, with each pro- 
posed juror, aud an ojiportunity glven for such inspection and examination of 
him as is re(iuired for the due administration of justice." 

Can it be seriously claimed that what was done in the présent case 
was in accord with the simple and manifest common-sense require- 
ments set f ortli in the Pointer Case ? To ask this question is to answer 
it in the négative. Does not that case clearly show, as does the Lewis 
Case, supra, 146 U. S. 370, 13 Sup. Ct. 136, 36 L,. Ed. 1011, that before 
the accused can properly be called upon to exercise his right of peremp- 
tory challenge, the names of 28 persons who hâve been examined in 
his présence, in open court, had been found quahiîed to serve as jurors 
in his case? The necessity for this previous examination is manifest 
in several parts of the opinion, and the Lewis Case was reversed be- 
cause the previous examination was apparently made out of the prés- 
ence of the accused. The déniai of the right of peremptory challenge 
in impaneling the jury is a matter of the greatest moment, and of vital 
importance to the Eccused. Mr. Justice Harlan, in the Pointer Case, su- 



HARBIS AUTOMATIC PRESS CO. V. HALL PRINTING PRESS 00, 329 

(280 F.) 

pra, refers to it as one of the most important of the tights secured to 
an accused. Coke says the end of challenge is — 

"to hâve an indiffèrent trial, and whieh is requlred by law ; and to bar a 
party indieted of his lawful challenge is to bar hlm of the principal matter 
concerning his trial." 3 Inst. 27, c. 2. 

It cannot be claimed that the accused was not seriously embarrassed 
in the exercise of his right of peremptory challenge, by the course pur- 
sued in this case. He had, it is true, the names of 12 persons before 
him for challenge, and he was required to object to them if he intended 
to or so desired. Had he challenged peremptorily 10 out of the 12 ju- 
rors, the governmcnt having stricken the names of 3 from the 15 called, 
only 2 jurors would hâve been secured, and in the sélection of the 
other 10, he would hâve been forced to rely only upon the challenge 
for cause, wholly within the discrétion of the court, and by the mère 
challenging for cause, he might and most probably would hâve oflfended 
some of the persons chosen to try him, with the resuit that he would 
thereby hâve lost the real benefit of his right of peremptory challenge, 
and been deprived of securing a fair and impartial jury to try him. 
The course pursued hère not only largely impaired the right of per- 
emptory challenge, but it de]>rived the accused of a comparison and 
choice between jurors, with little or no opportunity for observation 
of each juror, essential to the intelligent exercise of the right of chal- 
lenge. L,amb v. State, 36 Wis. 424. 

If the requirement to exercise the right of peremptory challenge, in 
advance of the choice of the duly qualified panel from which to strike, 
is ever to be made, it will be seen that there is a great différence in 
cases where a large number of jurors are called and examined, as in the 
St. Clair Case, supra, 154 U. S. 134, 14 Sup. Ct. 1002, 38 L. Ed. 936, 
or where, as in the Burr Case, referred to in the majority opinion, 96 
persons were called and examined and a case like this, where only 15 
were called and sworn. It would seem that the exercise of a wise 
discrétion would, in this case, hâve forbidden the enforcement of the 
peremptory challenge, in advance of the accused knowing who the triers 
were to be, especially over his objection. To hâve granted his request 
would hâve been only to apply the axiomatic doctrine in a criminal case 
of giving the accused the benefit of the doubt. 
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(Circuit Court of Api)eals, Second Circuit. February 27, 1922.) 

No. 187. 

Patents <s=j328— 1,1 12,609, for press-feeding mechanlsm, hetd valid, but not în- 
fringed. 

The Harris patent, No. 1,112,609, for a sheet feed or separator, held 
valid, but not infringed. 

Appeal from the District Court of the United States for the Southern 
District of New York. 
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Suit in equity by the Harris Automatic Press Company against the 
Hall Printing Press Company. Decree for complainant, and défend- 
ant appeals. Reversed. 

For the purposes of this opinion, it is sufificient to set forth daims 6 
and 11, which are as follows: 

"6. In a sheet feed or separator, in combination, means for buckliiig one or 
a plnrallty of sheets at tKe top of a plie of stock, means for engaging anU 
firmly holding the stock at a point near the engagement of the buckling means 
wlth the stock, such holding means preventing any portion of the stock froni 
moving save tlie buckled portion, a separator loqated intermediate the buckling 
means and the holding means and designed to be lowei-ed Into contact with 
the buckled portion of the stock while the buckling and holding means are 
in engagement therewith, and means for raising such buckling means, holding 
means and separator from engagement with the stock, the buckling means 
being disengaged therefrom before the suction separator or holding means is 
raised to allow any buckled portion of the stock other than the topmost sheet 
to résume its previous position on the pile." 

"11. In a sheet feed or separator, in combination, rotary combing bucklers 
for buckling one or a plurality of sheets at the top of a pile of stock, such 
bucklers being designed to engage the pile in proximity to two edges tliereof 
aud opérable in a fixed plane when in engagement with the pile, presser feet 
for bearing on and holding the stock at points near the points of engagement 
of the bucklers, such presser feet preventing any portion of the stock from 
moving save the buckled portion, separators located intermediate the bucklers 
and the presser feet and designed to be lowered into contact with the buckled 
portion of the stock while the bucklers and presser feet are in engagement 
therewith, such separators being constrneted and arranged to engage the 
buckled portion of tlie stock and crowd it laterall.y to Increase the sépara- 
tion, at the crest of the buckled portion, between the pile and the topmo.st 
sheet, and means for raising such biicklers, feet and separators from en- 
gagement with the stock, the bucklers being disengaged therefrom before the 
separators or feet are raised to allow any buckled iwrtion of the stock other 
than the topmost sheet to résume its previous position on the pile." 

Gifford & Bull, of New York City (George F. Seuil, of New York 
City, of counsel), for appellant. 

Philip C. Peck, of New York City, for appellee. 

Before HOUGH, MANTON, and MAYER, Circuit Judges. 

MAYER, Circuit Judge (after stating the facts as above). The 
patent is in the printing press art and the particular subject-matter re- 
lates to automatic paper-feeding mechanism used principally in litho- 
graphie presses. "The primary object of this invention," Harris stated 
in the spécification, "is to provide a sheet feed or separator which will 
be capable of being operated at a high rate of speed, and which will, 
with equal facility, handle stock of varying degrees of thickness." Pri- 
or to Harris, there were automatic feeders in opération at speeds high 
as compared with hand feeding, and the automatic feeder was, of 
course, only a part of the lithograph printing press. It is therefore im- 
portant to ascertain, at the outset, what the art was at the Harris date. 

Paper sheet feeding to printing presses or folders from a pile of eut 
sheets bas been and still is done by hand. Where, however, very large 
numbers of sheets were to be printed, it was appreciated that some au- 
tomatic method of feeding the sheets would be commercially more 
economical and effective, becau se, obviously, in a given time more sheets 



HAREIS AUTOMATIC PRESS CO. V. HALL PRINTING PRESS CO. 331 

(280 F.) 

could be fed automatically than by hand. The art developed along 
two gênerai lines; i. e., front edge and rear edge feeders. Thèse were 
so called because in the front edge feeder the separating and feeding 
units were arranged along the entire front margin or at the front edge 
corners, while in the rear edge feeder the sheet separating units were 
situated at the rear of the pile. 

With the alleged defects of front edge feedèrs we are not concerned, 
because rear edge feeders were well known, and in addition commer- 
cially utilized, prior to Harris, and it is the rear edge feeder to which 
the Harris patent is addressed; but, under elementary principles, réf- 
érence may be made to any developments of the prior art. Upon resort- 
ing to the prior art, it is found that ail of the units referred to in claim 
6 and more specifically mentioned in the other claims were old. This 
fact is not in dispute, and its significance was appreciated by the Dis- 
trict Judge in his careful and thorough opinion; for, recognizing that 
the buckler, presser foot, and the rest were old, he stated the point 
of the case when he said, "The séquence of the opération is everything." 
It is because we are satisfied that the séquence in defendant's machine 
is genuinely and not colorably dififerent from that of the patent that 
we are unable to agrée with the décision below in respect of infringe- 
ment. 

The patent in suit is for a sheet-feeding machine which is designed 
to pick up a sheet from the top of a pile and feed it into the printing 
press. The first opération of sheet-feeding machines is to raise some 
part of the top sheet from the pile and then "wind" it ; i. e., separate it 
from the underlying sheet by a film of air. This initial raising of a 
part of the sheet is accomplished by '"buckling." The gênerai method 
of buckling may be thus described : 

A finger or buckle stop is pressed against the top of the pile, and a 
portion of the sheet near this presser is then engaged frictionally by a 
rotating roller or a finger, which moves toward the buckle stop. This 
engagement is produced by pressure between the roller or the finger 
(as the case may be) and the pile, and moves the part of the sheet be- 
neath it toward the buckle stop. By reason of the présence of the 
buckle stop, the sheet as a whole does not move ; hence the intervening 
part is arched up to produce the so-called buckle. In forming the 
buckle, a part of the sheet below is exposed, both beneath the arch it- 
self and also between the edge of the top sheet and the outer edge of 
the pile. Both of thèse spaces bave been availed of to insert a pile clamp 
or presser foot, which presses down on the subjacent sheet and the re- 
maining part of the pile, so that, when the buckling mechanisms (i. e., 
the buckler and the buckle stop) are removed from the top sheet, the 
latter is free to be removed from the pile. Such a clamp acts to hold 
the subjacent sheet against any drag from the top sheet as the latter is 
being slid off the pile, and particularly holds it against push fingers used 
in such removal. Before such removal, however, an air blast is usu- 
ally blown beneath the arched portion to "wind" the sheet and to pro- 
vide the air film to complète the séparation of the top sheet. 

Prior to Harris, each ofie of thèse parts had been varied greatly in 
construction and location. Harris worked out a new cycle of opération. 
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the outstanding features of which were: (1) A separator designed to 
be lowered in contact with the buckled portion of the stock while the 
buckling and holding means are in contact therewith ; and (2) the dis- 
engagement of the buckhng means from the stock before the suction 
separator or holding means is raised, to allow any buckled portion of 
the stock other than the topmost sheet to résume its previous position 
on the pile. The resuit, in a patent sensé, of what Harris did, was not 
new, because he took up the sheet and fed it to the press ; but he did 
this in a new way and obtained a new practical resuit, namely, increased 
speed. 

It is principally because of the features noted supra, working in a 
new way in combination with the other éléments, that what Harris did 
rose to the dignity of inventioh, and the new practical resuit he attained 
by increasing the ability of such machines for rapid printing was a pat- 
entable contribution to the art. Such a resuit is a worthy achievement, 
particularly in a crowded art, and we hâve no hésitation in holding that 
the respective cycles of opération in plaintiff's patent and defendant's 
the patent is valid, and so much is conceded by défendant. But, when 
machines are contrasted, the différence in thèse cycles of opération 
will be at once appreciated : 

Dovvnvvard Movemcnt. 

Harris. Hall. 

1. Presser foot. 1. Presser foot. 

2. Buckler. 2. Sncker. 

3. Sueker. 2. Biiokler. 

Upward Movement. 

Hnrris. Hall. 

1, Buokler. 1- Presser foot. 

2. Sueker. 2. Kuekler. 
S. Presser foot. 2. Sueker. 

Owing to the gearing of the Hall machine, we are satisfied that the 
buckler and the sueker move simultaneously, although mère visual ob- 
servation might indicate that the buckler in the upward movement 
moved slightly ahead of the sueker, and that there was a slight différ- 
ence in the downward movement. Whether they move simultaneously 
or not, however, is not important for the purposes of the question hère 
considered. 

It is entirely plain that the cycle or séquence of opération in one 
machine diiïers from that in the other. What Harris did, inter alia, 
and what Hall did not do, was to arrange his separators to engage the 
buckled portion of the stock and crowd it laterallj' to increase the sép- 
aration at the crest of the buckled portion. See claim 11. It is this 
différence which explains the différence in practical results. The Hall 
machines can accomplish no greater resuit than was attainable before 
Harris. 

Before 1908, and thus in the prior art, the Dexter, the FuUer, and 
the Cross, automatic paper-feeding machines were in commercial use. 
Thèse feeders fed at least 2,500 sheets an hour. It was testified that 
the Harris feeder would feed the largest size sheets (i. e., 44 in. x 64 
in.) at 3,500 per hour, and smaller sizes up to 6,000 per hour, while the 
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Hall machine can feed only 2,400 to 2,600 of the largest size per hour. 
In other words, the Harris feeder can feed about 1,000 sheets per hour 
more than the Hall feeder, and thus can meet the business requirements 
of those engaged in large production, while Hall cannot. 

The truth is that there is no real compétition from the patent stand- 
point. Before the Harris invention, the D'exter could feed 2,500 an 
hour in round numbers, and now the Hall can do no better. Hence 
the fîeld above 2,500, which Harris has rightly captured, remains un- 
invaded so far as Hall is concerned. 

We fail to find any convincing évidence that the Dexter, Cross, or 
Fuller machines worked so as to smear or worked inaccurately, and 
many of the prior patents taught the art how to do the feeding accurate- 
ly and without smearing. The real objective was greater speed, and 
the séquence of the Hall opération shows a cycle of opération différent 
in principle from Harris, and that is why Hall is inferior in respect of 
speed. 

The case is quite différent from those where some slight or shrewd 
change is made, so that the operative resuit is not as good nor efficient 
as the resuit of the practiced invention. A disingenuous effort of that 
kind is sometimes characterized as an impairment of function; but 
hère, where the différence in opération is real, the resuit is because of 
that différence, and not because of an appropriation of plaintiff's inven- 
tive thought, as defîned in the claims. 

A long list of patents has been cited to us to show the mechanical 
ancestry of defendant's feeder. We think that it is unnecessary to set 
forth an analysis of thèse, but we mention Kneeland, No. 326,124, 
Sedgwick, No. 469,366, and Dexter, No. 754,204, as worthy of consid- 
ération. 

Finally, we think the case is not one where commercial utility is of 
service. We hâve found the patent valid, and we hâve indicated that 
defendant's feeder is not in the true sensé a compétitive article for 
the highest speed work ; but, if commercial utility were of conséquence, 
on this évidence, it is not a safe guide. 

Plaintiff's feeder is attached to certain of its printing presses, which 
sell for a considérable price. Manifestly, the Harris press is a su- 
perior machine, and how much of commercial success is due to the 
merit of the press, with or without the feeder, we are unable to déter- 
mine. 

In concluding, we désire to reiterate that we think the invention meri- 
torious, and that we go no further than to dispose of this case on the 
substantial question of séquence of opération. For that reason we 
make no comment as to the "rotary combing buckler," referred to in 
some of the claims. 

The decree is reversed, with costs, solely on the ground of nonin- 
fringement, and the District Court is instructed to dismiss the bill, with 
costs, on that ground. 
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SOCIETA COMMERCIALE ITALIANA Dl NAVIGAZIONE v. MARU 

NAV. CO. 

THE ST. CHARLES. 

(Circuit Court of Appeals, Fourth Circuit. February 23, 1922.) 
No. 1904. 

1. International law <s=:3 10— Suggestion attached vessel is immune, as in service 

of foreign government, must corne through State Department. 

Suggestions that a vessel attached was immune from seizure, because 
at tlie time It was under reqiiisition to and in possession of a foreign 
government, do not defeat tlie jurisdiction of the admiralty court, where 
they did not come through our own Department of State, but came from 
the consul and ambassador of the foreign government. 

2. Salvage <s=323— Owner of vessel aided is liable in personam. 

Libel in personam tô recover salvage may be maintained against the 
owner of a vessel to whlch the services are rendered. 

3. Salvage <s=>l8 — Vessel not required to assist another under whose convoy she 

was required ta travel. 

Where an unarmed vessel was required by naval authorities to travel 
under the convoy of an armed vessel, she was under no légal obligation to 
render aid to the convoying vessel when the latter stranded, so that such 
-services as she did render were voluntary, entitling her to salvage. 

4. Salvage <@=336—Salvaging vessçl is not bound by settlement of master for past 

services. 

The owner of the vessel whieh rendered salvage services Is not bound by 
a settlement made by the master after the services were rendered, though 
the owner will ordinarlly be bound by an agreement made in good 
faith by the master for future services of salvage character. 

5. Salvage ^s^sSO— $34,000 for assisting stranded vessel by her convoy reduced to 

$20,000. 

Where a vessel was required by naval authorities to travel under con- 
voy of an armed vessel, and, while so travel ing, assisted her convoy, which 
had become stranded, but the services involved no partleular danger or 
difflculty, and were rendered only during the daytime, an award of .f;?4,000 
for salvage, with interest, will be reduced to .?20,000, without interest, 
against whlch award will be credited a payment made to the master of 
the vessel renderlng the assistance, to be distributed among his crew. 

6. Salvage (g=s30— Vessel under convoy owes moral duty to assist convoying ves- 

sel. 

A vessel whlch was required by the naval authorities to travel under 
convoy of another owed a iDoral iluty to assist to Hoat the other after she 
stranded, thongh not a légal duty, and the existence of the moral obli- 
gation and the fact that the services resulted in the beneflt to the sal- 
vaging vessel, as well as the other, will be considered in determining the 
amount of the salvage. 

7. Salvage <g=»26— Attempted settlement with master of salvaged vessel does not 

affect amount of award. 

The amount allowed as salvage is not affected one way or the other by 
payments to the master of the assisting vessel, even If the owner of the 
assisted vessel attempted by a coUusive settlement with that master to 
évade liability for a larger sum. 

Appeal from the District Court of the United States for the District 
of Maryland, at Baltimore; John C. Rose, Judge. 

Libel in admiralty in personam by the Maru Navigation Company, 
as owner of the steamship St. Charles, and by the master, oiificers, and 

©ssFor other cases see same topio & KBY-NUMBER in aU Key- Numbered Digesta & Indexes 
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crew of thè^ stçaitiship, against the Societa Commerciale Italiana Di 
Navigazione, tb recover salvage. From a decree awarding to libelant 
$34,000, with interest (271 Fed. 97), respondent appeals. Decree mod- 
ified, to allow $20,000, without interest. : 

John C. Prizer, of New York City (Barry, Wainwright, Tliacher & 
Symmers, of New York City, and Keech, Deming, Kemp & Carman, of 
Baltimore, Md., on the brief), for appellant. 

Homer L. Loomis, of Baltimore, Md. (Loomis, Barrett. & Jones, 
John Henry Skeen, and Bartlett, Poe & Claggett, ail of Baltimore, Md., 
Isidore Rabinow, of New York City, and J. Kemp Bartlett, Jr., of 
Baltimore, Md., on the brief), for appellees. 

Before KNAPP, WOODS, and WADDILL. Circuit Judges. 

KNAPP, Circuit Judge. The case in oufline is this : On June 8, 
1917, the American steamship St. Charles and the Italian steaiiiship 
Tea were at Gibraltar, both bound for Genoa. The St. Charles was 
much the smaller and unarmed ; the Tea carried a gun. At that time 
the naval authorities would not permit an unarmed vessel to traverse the 
Mediterranean without an armed convoy, and accordingly the two 
vessels were directed to proceed in company. The Tea took the lead, 
following the windings of the Spanish coast ; the St. Charles half a 
mile or so behind. Early in the morning of June lOth the Tea ran 
aground, about a mile off shore, and the St. Charles went to her 
assistance. By their united efiforts the Tea was floated the next eve- 
ning, some 39 hours after the accident happened, and the voyage there- 
upon continued. On the 16th Genoa was safely reached. 

Some two days after arrivai at that port the agents of the Tea gave 
the master of the St. Charles the sum of $5,000 for distribution among 
his officers and crew, for their services in aiding the former vessel, 
and also, besides a gold wàtch, the further sum of $8,000, which he 
retained, giving $1,000 of it to the master of the Tea and sending the 
balance home to his wife. In addition to thèse gifts, the agents of the 
Tea paid the cost of repairing the minor damages sustained by the St. 
Charles in assisting the stranded steamship. AU this was unknown to 
the owners of the St. Charles until her return to New York, when cer- 
tain members of the crew complained because they had received no 
part of the $5,000. Investigation followed, but it was several months 
before the facts were ascertained. In the meantime the Tea, after a 
couple of trips to the United States, had been sunk by a submarine. 

[1] Thèse proceedings were instituted in August, 1918, by libel 
against respondent, in personam, with a clause of foreign attachment, 
under which the steamship Armando was arrested. Suggestions were 
inade hy the Italian consul and by the ambassador of Italy that the Ar- 
mando was imniune from seizure because at the time under réquisition 
to and in possession of the Italian government ; but, as neither of thèse 
suggestions came from or through our own Department of State, the 
learned trial judge "declined to consider them as évidence upon the 
question of fact involved," and proceeded to hear the case on the merits. 
That this ruling was correct is not open to doubt under the décision of . 
the Suprême Court in Ex parte Muir, 254 U. S- 522, 531, 532, 41 Sup. 
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a. 185, 65 L. Ed. 383. See aiso The Pesaro, 255 U. S. 216, 41 Sup. 
Ct. 308, 65 Iv. Ed. 592, and The Attualita (decided by this court) 238 
Fed. 909, 152 C. C. A. 43. It is enough to say without discussion that 
the court below had full jurisdiction. 

The trial resulted in a decree in favor of libelant for $34,000, with 
interest from November I, 1917, less certain déductions on account 
of the $5,000 paid as above mentioned, and respondent appeals. 

[2] It was apparently contended at the trial, though not urged hère, 
that the owner of the Tea was not Uable in personam, but the conten- 
tion is without merit. United States v. Comell Steamboat Co., 202 
U. S. 184, 26 Sup. Ct. 648, 50 h. Ed. 987. 

[3] It is argued with some insistence that the relations between the 
two vessels put upon the St. Charles the duty of assisting the Tea if 
occasion required, and therefore the former is not entitled to compen- 
sation. But those relations were not entered into by mutual consent; 
they were f orced on the St. Charles ; there was no agreement, express 
or implied, that she wouid aid the Tea in case of need; and no proof 
of any intent on her part to assume such an obligation. This being so, 
the service rendered by the St. Charles must be deemed a voluntary 
service — that is to say, a salvage service, as that term is commonly un- 
derstood — for which she was entitled to be properly rewarded. 

[4] It is further argued that the owner of the St. Charles is bound 
by the settlement alleged to hâve been made with her master when the 
$13,000 was paid him as above mentioned; but the argument must be 
rejected. For future services of a salvage character the owner will 
ordinarily be bound by an agreement of the master made in good faith, 
because of the necessities of the case; but for past services the settled 
rule is otherwise. The Inchmaree, [1899] L. R. Probate, 111; Ber- 
gher v. General Petroleum Co. (D. C.) 242 Fed. 967. How much the 
pa3Tnent in this instance should now be taken into account is another 
question. 

[5] In short, we agrée with the conclusions of the trial court, ex- 
cept as to the compensation awarded the St. Charles, which seems to us 
excessive. The reasons for this view will be briefly indicated. It is 
to be noted in the first place that witnesses from the Tea were not avail- 
able to respondent, certainly were not produced, because that vessel had 
been destroyed, and its officers and crew scattered, some time before 
the trial. The case, therefore, rests on the interested testimony of 
those on hoard the St. Charles. Without going into détails, it is enough 
to say that the salvage services in dispute were not of exceptional merit. 
The Tea was aground for only a portion of her length and wholly un- 
injured. It was the pleasantest season of the year, the weather clear, 
and the sea calm. The assistance rendered by the St. Charles involved 
little, if any, risk to that ship, and no great exertion on the part of her 
crew. As one witness says, it was "no more dangerous than any other 
ordinary ship work." In fact, most of the crew had practically noth- 
ing to do. The St. Charles, it is true, went aground at the stern soon 
after starting to assist the Tea, but got herself off in a short time with- 
out damage. The efforts put forth the first day were suspended at 
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nightfall, and not resumed until the next morning. The total deten" 
tion was less than 40 hours. 

Moreover, it can hardly be said that the St. Charles was the only 
source of relief, since other vessels were passing at no great distance, 
from one or more of which the needful aid might hâve been procured. 
Nor does it seem to us that the danger of submarine attack was suffi- 
cient to be taken into serious account in estimating the value of the 
salvage services. The requirement to go under convoy did not of it- 
self imply the présence of known and actual danger, but was rather a 
précaution against its possible existence. In the meager and indefinite 
testimony on this point, little support is found for belief that ships in 
the territorial waters of Spain were at that time in any real fear of 
molestation by German submarines ; and apparently those in charge 
of the St. Charles had no appréhension on this score, as the only look- 
out kept was a man on the bridge. 

[B] Whilst we hold, as above stated, that the relations between the 
two vessels were not such as to deprive the St. Charles of the right to 
compensation, we are nevertheless of opinion that those relations im- 
posed upon each of them a degree of moral obligation to assist the 
other in case of need. Besides, it was to the obvions advantage of the 
St. Charles to render prompt aid when the accident happened. It was 
against orders for her to proceed without an armed convoy, and her 
officers were unfamiliar with the coast along which lay her course. 
This, then, is not the case of assistance which is at once voluntary and 
against self-interest, but distinctly the case of assistance which, al- 
though voluntary in a légal sensé, is at the same time of direct and 
important benefit to the one by whom it is rendered. And this essen- 
tial différence should be reflected in a materially less award than other- 
wise would be allowable. 

[7] We are unable to see that the value of the services in contro- 
versy was afïected one way or the other by the paynients to the master 
of the St. Charles, even if it be true that by a collusive settlement with 
him the owner of the Tea attempted to évade liability for a much larger 
sum. The compensation which the St. Charles should receive is to 
be measured by what was done on the Spanish coast, and not by what 
afterwards took place in the harbor of Genoa. 

Each case must, of course, be judged by its own facts, and compari- 
sons are not controlling. But the conclusion reached by us, as to 
the proper award to the St. Charles, appears to be supported by the 
awards made in a numher of récent cases of a more or less similarity. 
The St. Charles (D. C.) 254 Fed. 509; The Teresa Accama (D. C.) 
254 Fed. 637; The Tordenskiold, 255 Fed. 672, 167 C. C. A. 48; The 
Jason (D. C.) 257 Fed. 438 ; The Professer Koch (D. C.) 260 Fed. 969; 
The Bretanier (C. C. A.) 267 Fed. 178. 

Taking ail the circumstances Tnto account, we are of opinion that 
$20,000 would be adéquate compensation to the St. Charles, and the 
decree below will be modified accordingly. We décline to allow inter- 
est on the amount awarded. The $5,000 paid to the master and dis- 
tributed among the officers and crew will be deducted, and the remain- 
2801'.— 22 
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jng $15,000 paid to libdant. But frotri this sum libelant shall pay to 
each member of the crew who got no part of the $5,000 the same 
amount as was paid therefrom to others receiving the same wages. 
Costs in this court to be equally divided between the parties, 
Modified. 



ARNOLD et al. v. UNITED STATES, for Use of W. B. GUIMARIN & CO. 

(Circuit Court of Appeals, Fourth Circuit. February 9, 1922.) 
No. 1926. 

1. Trial <S=s>3— Trylng Jurisdiction at same time as merlts held not abuse of dis- 

crétion. 

Where the défendants questioned the jurisdiction of the court in an 
action on a govemment contractor's bond, on the ground that six months 
had not elapsed between the final settlement by the govemment and 
the beginntng of the suit, as required by Act Aug. 13, 1894, as amended 
by Act Feb. 24, -1905 (Comp. St. f 6923), it waa not an abuse of the trial 
court's discrétion to refuse to try the jurisdictional question before the 
trial on the merlts, but instead to submit to the same jury the question 
as to the date of settlement, whlch determlned the jurisdictional ques- 
tion and the Issues as to défendants' llabillty. 

2. United States €=967(3)— Time for suit on contractor's bond begins to run wiien 

government lias determlned amount due; "final settlement." 

The time within which a subcontractor can bring suit on a govemment 
eontractor'B bond begins to run at the date of the "final settlement" by 
the government, which means the date when the contract has been i)er- 
formed, and the govemment, in Its final adjustment, according to ad- 
ministrative methods, has determined what, if any, amount Is due there- 
imder. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Final Settlement.] 

8. United States <s=>67(3)— Correspondence relating to small Items of contract 
held not to postpone final settlement, as regards time for suing on bond. 

Correspondence between the government and the contracter, after the 
government had ascertained the amount due, which related to two small 
items of the account, and had no material bearing on the final settle- 
mMit, did not postpone the date of final settlement from which the sub- 
eontrt^ctor's time to sue on the bond began to run, especially where the 
government Issued the subcontractor a copy of the contract and bond, 
to which he would not hâve been entitled unless six months had expired 
from the final settlement. 

4. United States <8=367(3)— Approval by oentractor of government's adjustment 

of amount due is not «ssential to final settlement as regards action on bond. 
The fallure of the gênerai contraetor to approve the government's dé- 
termination of the amount due under the contract does not postpone the 
date of final settlement, from which the six months which must elapse 
before the subcontractor can sue on the bond, begins to run. 

5. United States (S=>67(3)— Statutes authorizing suits on contractor's bonds 

shouid be liberally construed. 

Act Aug. 13, 1894, as amended by Act Feb. 24, 1905 (Comp. St. § 6923), 
permitting subcontractors to bring suit on the bond glven by the con- 
tracter, is hlghly remédiai, and shouid be interpreted liberally la favor of 
the subcontractors. 

4=9Fer other casu see eame topic t KEY-NUMBER in ail Kev-Numbered Digesta A Indexée 
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6. Appeal and error (©=3 1051 (3)— Exception to admission in évidence of con- 

tract admitted by pleadings is without merit. 

An exception to the admission in évidence of tlie contract between 
plaintiff subcontractor and défendant contractor is witbout merit, where 
the due exécution of tliat contract was admitted by tbe pleadings. 

7. Appeal and error <@=3l05l (2)— Admission of correspondence without proof of 

signatures held not prejudiciai. 

In an action on a goverhment contractor's bond by a subcontractor, the 
admission in évidence of some correspondence between the parties without 
proof of the signatures thereto, or of the authority of tlie persons sign- 
ing, was not prejudiciai to défendants, where the amount claimed under 
the contract was undisputed and lias been unpaid for two years. 

8. Jury (^=9(4(1 )— Action on contractor's bond is at law, entitling parties to jury. 

An action by a sut)contractor on the bond given by a government con- 
tractor is an action at law, in which the parties are entitled to a trial 
by jury, under Const. Amend. 7, where more than $20 is involved. 

9. United States (S=>67(3)— Ali ciaims against contractor's bond should be tried 

before one jury. 

In an action by a subcontractor on a government contractor's bona, 
■where other subcontractors and materialmen intervened and sought to 
recover ciaims against the contractor, ail of the ciaims of plaintiff and 
interveners should be submitted at the same time to the same jury, and 
the trial should be postponed until after the expiration of the time in 
which ciaims in intervention can be flled. 

10. Appeal and error <@=jl046(l )— Properiy directed verdict for recovery on 
contractor's bond not set aside because other ciaims were not submitted to 
same jury. 

Where a verdict for plaintiff was properly directed in an action by a 

subcontractor on a government contractor's bond, it will not be set aside 

merely because the court failed to submit to the same jury ciaims of 

Inter\'eners against tlie same bond. 

i I. United States <g=67(3)— Form of judgment on contractor's bond held proper. 

In an action by a subcontractor on a government contractor's bond, 
where the amount of the bond was sufflcient to pay the ciaims of plain- 
tifE and ail interveners, a judgment for plaintiff for the full penalty of 
the bond, in eonformity with the state practice making such judgment a 
forfeiture of the bond, with a provision that judgment should be dis- 
charged on the payment to plaintiff of the amount of its claim, was in 
proper form. 

In Error to the District Court of the United States for the Eastern 
District of South Carolina, at Charleston ; Henry A. Middleton Smith, 
Judge. 

Action by the United States, for the use of W. B. Guimarin & Co., 
against R. H. Arnold, dcing business as the R. H. Arnold Company, 
and the Globe Indemnity Company, to recover on the bond of a govern- 
ment contractor, in which other subcontractors and materialmen duly 
filed their pétitions of intervention. Judgment for the plaintiff, after 
trial of his claim alone, and défendants bring error. Judgment modi- 
fied, in so far as it directed a référence to pass on the ciaims of the 
interveners, and, as modified, affirmed. 

John I. Cosgrove, of Charleston, S. C, and William Henry White, 
of Washington, D. C. (Logan & Grâce, of Charleston, S. C, and Ell- 
wood P. Morey, of Washington, D. C, on the brief), for plaintiflfs in 
error. 
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Frank G. Tompkins and M. G. McDonald, both of Columbia, S. C, 
for défendant in error. 

Before KNAPP, WOODS, and WADDILL, Circuit Judges. 

WADDILL, Circuit Judge. On the 3d of October, 1917, the plain- 
tif! in error R. H. Arnold entered into a contract with the United States 
to erect and furnish materials for the érection of a certain storehouse 
in the United States navy yard at Charleston, S. C. At the time of 
entering into said contract, the Globe Indemnity Company, also plain- 
tilï in error, as surety, obligated itself, in the penalty of $65,190, for 
the faithful performance of the contract by the Arnold Company ; said 
contract and bond being severally entered into and executed in pur- 
suance of the act of Congress of the 13th of August, 1894 (28 Stat. c. 
280, p. 278), as amended by act of February 24, 1905 (33 Stat. c. 778, 
p. 811 [Comp. St. § 6923]). On the 4th of October, 1917, the défend- 
ant in error, W. B. Guimarin & Co., composed of W. B. Guimarin and 
E. R. Hayward, copartners trading as W. B. Guimarin & Co., contract- 
ed with the Arnold Company as subcontractor to furnish the labor, 
materials, tools, appliances, and other things required for ail plumbing, 
heating, roofing, drains and fire surface in connection with such build- 
ing. The work under said contracts was completely performed and 
final settlement ma de, determining the amount due by the government. 

This suit, in the name of the United States, suing for the benefit of 
the subcontractors, was instituted to recover the balance due the sub- 
contractor (the gênerai contracter having failed to pay the same) more 
than six months and within one year after the making of the final set- 
tlement as aforesaid, to wit on the 16th day of April, 1920; the United 
States having instituted no suit during the first period of six months 
after such settlement. After bringing the suit, sundry other subcon- 
tractors and materialmen duly filed their pétitions of intervention, as 
authorized by the act of Congress in question. The défendant filed its 
answer to the plaintifif's pétition, and raised the question of jurisdic- 
tion, alleging the suit was prematurely brought — that is to say, within 
the first six months of the period after settlement of the accounts ; the 
defendant's contention being that the 20th day of September, 1920, and 
not the 16th of April, 1920, was the true date of the settlement, as- 
suming any final settlement had ever been made under said contract 
within the meaning of the act. 

Plaintifï in error insisted that this question should be determined in 
advance of the hearing on the merits, either by the court itself, or by 
submitting the same to the jury. This motion the court overruled, be- 
lieving it best to hear the testimony thereon, and try the whole case on 
its merits. The case accordingly went to the jury; the défendant in- 
sisting that the jury should be sworn, not only to try the claim as pre- 
sented by the plaintiffs, but also those of the intervening petitioners, 
which motion was also overruled. Upon testimony being adduced on 
the issues thus presented, namely, the question of jurisdiction raised 
as aforesaid, and upon the merits as to the plaintifï's claim, the défend- 
ants moved to direct a verdict, as well upon the merits as upon the 
question of jurisdiction, which motions the court overruled, and in- 
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structed the jury to render a verdict in favor of the plaintififs for the 
amount due them under their contract, to wit, $7,693.31, with interest 
from the 19th day of December, 1918. Judgment was duly entered 
thereon, and the défendants excepted to ail action taken, and the case is 
before this court on writ of error. 

The assignments of error, 26 in ail, are made to the rulings of the 
court below. Thèse need not be considered in détail, but grouped ac- 
cording to their subject-matter. They relate chiefly to the question of 
jurisdiction, which turns upon (1) whether or not a final settlement of 
the account had been made, when made, and whether the suit was pre- 
maturely instituted; (2) whether the court should hâve impaneled a 
jury to try the plaintifï's claim alone, or together with the other in- 
tervening petitioners ; (3) to the ruling of the court in admitting in évi- 
dence the contracts in suit, and sundry correspondence had in connec- 
tion therewith, as well between the parties to the contracts as with 
government officiais ; (4) whether there was error upon rendering its 
judgment upon the verdict in the name of the United States for the 
full penalty of the bond, and in directing the petitioners' claims to be 
referred to a master for détermination ; and (5) whether the court erred 
in the form of its judgment entered upon the verdict. Thèse will be 
disposed of in the order named. 

[ 1 ] First. Was there error in the action of the court in declining pre- 
liminarily to dispose of the question of jurisdiction ? We think not, cer- 
tainly upon the pleadings. The défendants appeared generally, filed 
their answers, and raised the jurisdictional question along with other 
défenses in the case. The court acted entirely within its discrétion, and 
wisely, in this matter, after hearing ail the testimony, and upon the dis- 
position of the case on its merits. The issue as to jurisdiction depend- 
ed on whether the suit was prematurely instituted or not. From the 
plaintifï's standpoint, the final settlement had been ascertained and 
made as of the 16th day of April, 1920. The government having de- 
clined to bring suit within the first 6 months period after that date, the 
plaintiffs procured properly authenticated copies of the contract, bond, 
and settlement of accounts from the government, and instituted this 
suit on the 20th of November, 1920, 7 months after the final settlement, 
and some 30 days after the right to sue had become effective, upon the 
expiration of the period in which the government had the sole right 
to sue. 

[2] The date at which the statute begins to run — that is, the 12 
months period within which suit must be instituted — dépends upon 
when there is, or what constitutes, final settlement under a contract 
between the government and a gênerai contractor. Mr. Justice Hughes, 
in Illinois Surety Co. v. United States, 240 U. S. 214, 36 Sup. Ct. 321, 
60 L,. Ed. 609, has made this clear, and to that case, and the authorities 
therein cited, référence is especially made. Final settlement means 
when the contract has been performed, and the government in its final 
adjustment and settlement, according to administrative methods, has 
determined what, if any, amount, is due thereunder. 

[3] The issue is sharply drawn in this case as to when this action 
was taken by the government, whether on the 16th of April, or the20th 



•342 280 PEDBRAi:. REPORTER 

of September, 1920. The District Court held that thé former, aild 
net the latter, was the date of final settlement, in which we concur. It 
is true that a letter was written on the subject as late as the 20th of 
September; but this had relation to the two small items of the account, 
and had no material bearing on the final settlement, which had been de- 
termined upon as of April, 1920. Not only do the facts fully sustain 
this finding by the trial court as to the date of settlement, but we think 
that it is significant that the govemment, on proper application being 
made to it, furnished the plaintiff with a copy of the contract and bond 
in question, in order that suit might be brought, if so desired, the gov- 
emment having taken no action. If the 20th of September, and not 
April, 1920, was the correct date of settlement, the plaintiff would not 
hâve been entitled to receive thèse copies. 

[4] Défendants seek to avoid the effect of the settlement on the date 
in question, claiming that, although the work had been completed, the 
défendants had not acquiesced in the settlement. This position cannot 
be maintained. It is the ascertainment and détermination by the prop- 
er governmental authorities of the amount due under the contract, 
that enables the government on the one hand, and subcontractors on 
the other, to assert their rights under the bond of the gênerai contrac- 
ter, and thèse rights cannot be held in abeyance by the mère failure of 
the gênerai contracter to approve of what the government has done, 
or concur in the resuit thereof. Authorities are quite conclusive on this 
subject. Illinois Surety Co. v. United States, 240 U. S. 214, 36 Sup. 
Ct. 321, 60 L. Ed. 609, supra; United States v. Winkler (C. C.) 162 
Fed. 401 ; United States v. Bailev (D.-C.) 207 Fed. 783 ; United States 
V. Robinson, 214 Fed. 38, 130 C. C. A. -434: Robinson v. United States, 
251 Fed. 461, 163 C. C. A. 637; United States v. Title Guaranty Co., 
254 Fed. 958, 166 C. C. A, 320. 

[S] This position is untenable for another reason. It is contrary 
to the very spirit and purpose of the acts in question, which are highly 
remédiai in character, and intended to afford a prompt remedy to ma- 
terialmen and laborers under the bond of the gênerai contractor, and 
should be interpreted liberally in favor of the subcontractors. U. S. F. 
& G. Co. V. Golden, etc., 191 U. S. 416, 24 Sup. Ct. 142, 48 L. Ed. 242; 
U. S. to Use of Hill v. American Surety Co., 200 U. S. 197, 26 Sup. 
Ct. 168, 50 h. Ed. 437; Mankin v. United States, 215 U. S. 533, 30 
Sup. Ct. 174, 54 L. Ed. 315 ; Alexander Bryant & Co. v. N. Y. Steam- 
fitting Co., 235 U. S. 327, 35 Sup. Ct. 108, 59 E. Ed. 253 ; Illinois 
Surety Co. v. John Davis Co., 244 U. S. 376, 37 Sup. Ct. 614,61 L. 
Ed. 1206. To maintain the position of the gênerai contractor in this 
respect would be entirely subversive of the interests alike of the gov- 
ernment and of the subcontractors, and largely destroy the benefits 
sought to be attalned by the act. 

[6, 7] Second. A careful examination of the several documents of- 
fered in évidence, and the correspondence in connection therewith, as 
well between the contractor and subcontractor and govemment officiais, 
convinces us that thèse exceptions, one and ail, are without merit. To 
illustrate : One relates to the signing of the contract with the subcon- 
tractor, when its due exécution is admitted in the pleadings ; and while 
in^some instances the introduction of letters and papers of the charac->- 
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termentiGned ftiight be subject to exception, or, in proper cases, call 
for proof as to the exécution of the same, or for the authority to sign 
such letters still, in this case, where they consist mainly of correspond- 
ence between the parties, of and concerning the very subject-matter of 
this suit, with the amount claimed undisputed and unpaid 2 years, it 
does not appéar:at least that any possible préjudice could hâve arisen 
from the admission in évidence and a f ull considération of ail the pa- 
pers objected to. 

[8] Third. Was there error in the action of the court in according to 
the plaintiffs singly a jury trial, excluding the cases of the several pe- 
titioners, and in entering judgment directing that the latter claims be 
ascertained by a master ? Whatever may hâve been the belief original- 
ly, on the part of some, as to whether action on a contractor's bond 
of the character under considération hère was a proceeding at law or 
in equity, it is now and has long since been definitely held to be an 
action at law. Illinois Surety Co. v. The United States, 240 U. S. 214, 
223, 36 Sup. Ct. 321, 60 L. Ed. 609, supra. In actions at law, the right 
to trial by jury follows, it being a right granted by the Constituticm of 
the United States, where more than $20 is involved. Const. Amend. 7. 

[9] The sole question, therefore, on this exception, is whether there 
should hâve been a single jury trial of the claims of the plaintiffs and 
the several petitioners jointly, instead of that of the plaintiffs alone. 
We think it clear that a jury should hâve been impaneled to try and dis- 
pose on a single trial of ail of the petitioners' claims, as well as that 
of the plaintiffs ; the statutory period in which pétitions could be filed 
having expired. It may be said, in passing, that except in most un- 
usual cases a jury trial should not be had, in a case like the présent, un- 
til the expiration of the period in which pétitions may be filed, when a 
single trial, covering ail the claims, should be had. The récent case 
of Miller v. American Bonding Co., a décision of the Suprême Court, 

decided December 12, 1921, not yet [ofîicially] reported, 256 U. S. , 

42 Sup. Ct. 98, 66 L. Ed. , makes clear what should be done hère, 

and the course of procédure in like cases. 

[10] Fourth. Considering the action to be taken upon the judgment 
in this case, it seems to us, the same having been fully tried so far as 
the plaintiffs are concerned, without request from the petitioners to be 
heard, or objection on their part as to the course pursued, that the 
action of the lower court should not be disturbed in its ascertainment 
of the amount due plaintiffs. The court instructed the jury to find for 
the plaintiffs, and properly so, as there was no testimony questioning 
the validity and correctness of their claim, and the judgment should be 
treated as that of a judgment on the bond, along with other petitioners, 
when judgments are rendered in their favor. 

The judgment of the District Court, directing the référence to a mas- 
ter to pass upon the claims of the several petitioners, should be modi- 
îied, and a jury trial awarded, to détermine in a single trial the amounts 
due the several petitioners. 

[11] Fifth. Was there error in the form of the judgment by the 
lower court, in that the same was entered in favor of the United States, 
and for the f ull amount of the pénal sum of the bond sued on? The 
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court's idea, manîfestly, in entering this judgment for the full penalty, 
was that, under South Carolina practice, such actfon constituted a f or- 
f eiture of the bond, and enabled persons in the position of the plaintiffs 
and the petitioners to corne in and assert their claims, the aggregate not 
to exceed the amount of the bond, so far as the surety was concerned. 
The record in this case is a Httle confusing, in that the judgment en- 
tered on July 7, 1921, is not in the exact terms of the order of the 
judgment of 18th of June, 1921. 

It is évident, upon considération of the order of judgment and judg- 
ment thereon, that the court held, and meant to hold, that the contract 
between R. H. Arnold & Co. and the United States, dated the 3d of Oc- 
tober, 1917, referred to in the proceedings, had been fully performed, 
and final settlement made on the 16th day of April, 1920, and that there 
was due to the plaintififs from the gênerai contractor the sum of $7,- 
693.31, with interest from December 19, 1918, amounting in ail to $9,- 
035.59, and that, suit having been instituted upon the bond in the name 
of the United States, suing for the use of W. B. Guimarin & Co., judg- 
ment should be entered in favor of the United States for the sum of 
$65,190, the pénal sum of the bond referred to, to be discharged by 
the payment to the said Guimarin & Co. of $7,693.31, with interest from 
the 19th of December, 1918, until paid, together with costs, $54.11; 
it appearing that the plaintiffs' and petitioners' claims combined do 
not exceed the pénal sum of said bond. 

We think the judgment as thus understood is correct and should be 
so modified, and that the several petitioners, upon ascertainment of 
the amounts respectively due them, should be entitled to like judg- 
ments ; the total judgments, including that of the plaintiffs herein, 
not to exceed the penalty of the bond. The décision of the lower 
court, as herein modified, will be approved and affirmed. 

Modified and aiîirmed. 



SOUTHERN RY. CO. v. COLUMBIA COMPRESS CO. 

(Circuit Court of Appeals, Fourth Circuit. February 8, 1922.) 

No. 1891. 

Indemnity <s=>9(l)— Provisions of lease construed; "other property." 

A railway company leased ground on its right of way for a cotton com- 
press, with warehouse, platform, sheds, and appurtenances, the lease pro- 
viding that the compress company should indemnlfy the railway com- 
pany "against ail claims * * * accruing to the compress company or 
to any other party against the railway company for loss or Injury to 
said compress or warehouse oj other building, or the contents thereof, or 
other property, which may be caused by flre or otherwise, however re- 
sultlng, * * • and arislng by reason of the présence of said plant 
or the opération or maintenance thereof upon the premises of the railway 
company." Held, that the claims referred to were claims which might be 
asserted by the compress company, or its sublessees or customers, for 
damage by lire caused by locomotives of the railway company, and for 
which it was liable under the state statute, and that the words "other 
property" were limited in meaning to property which, like that specifi- 
cally enumerated, was located or kept on the demised premises, and that 

<a=9For other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Dlgeats & Indexe* 
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fhe provision did not render the compress company liable for the loss of 
cars of other railroad companies, for whieh lessor was responsible, which 
were destroyed by a flre originating on the leased premises vvbile 
standing on an adjacent track. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Other.] 

In Error to the District Court of the United States for the Eastern 
District of South Carolina, at Charleston ; Henry A. Middleton Smith, 
Judge. 

Action at law by the Southern Railway Company against the Colum- 
bia Compress Company. Judgment for défendant, and plaintifï brings 
error. Affirmed. 

Frank G. Tompkins, of Columbia, S. C, for plaintiff in error. 
J. B. S. Lyles, of Columbia, S. C, for défendant in error. 

Before KNAPP and WOODS, Circuit Judges, and WATKINS. 
District Judge. 

WATKINS, District Judge. Several years prior to 1906, Southern 
Railway Company, plaintifï in error, leased to Columbia Compress 
Company, défendant in error, a lot of land comprising practically an 
entire city block in the industrial section of Columbia, S. C. The com- 
press company proceeded to construct a plant, consisting of a cotton 
compress, warehouses, platforms, etc., for the purpose of conducting 
a gênerai cotton compressing and storage business. On one side of 
the leased premises were the tracks of the Atlantic Coast Line Rail- 
road Company ; on the other, an industrial track of the Southern Rail- 
way Company, leading into and for the use of the leased premises, an- 
other side track of the said railway company, used in its own business, 
and also one of its main line tracks. The original lease was renewed 
under date of July 31, 1906. On December 2, 1916, a fire originated 
on the leased premises, and was communicated therefrom to certain 
railroad cars standing on the side track of the Southern Railway Com- 
pany adjacent to the leased premises. 

This action was brought by the railway company for the purpose of 
recovering the amount of damage caused by said fire to certain railroad 
cars standing on the last-mentioned side track and their contents. 
Some of thèse cars were the property of the Southern Railway Com- 
pany ; others the property of other railroads, and which were in its 
custody in course of transportation, and for which last-mentioned cars 
and their contents, which consisted of cotton only, the Southern Rail- 
way Company was responsible. The buildings of the Compress Com- 
pany, as they stood at the date of the fire, had been in existence for 
more than six years. The claim of the railway company was based 
upon the assertion that the fire was caused by the négligence of the 
compress company. and also upon the ground that under the terms of 
the aforementioned lease the compress company was made liable for 
any damage caused by fire originating on the leased premises and there- 
from communicated to the property of the railway company, or prop- 
erty for which it was liable, irrespective of the cause of such fire. The 

^=»FaT otber cases see same topic & KEY-NUMBER In aU Key-Numbered Digests & Indexes 
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issue of négligence was submitted to ihe jury under instructions of the 
court, to which no exceptions are taken, and a spécial verdict was ren- 
dered, absolving the compress company of this charge. With the élim- 
ination of this issue, it is agreed that the claim of the railway com- 
pany could not embrace damage to its own cars, but, if allowed at ail, 
should embrace only that portion of the damaged property which be- 
longed to others and for which it was primarily l'esponsible. There 
seems to hâve beeri no disputé as to the amount of this damage. 

Counsel for both sides requested the court peremptorily to instruct 
verdicts in hehalf of their respective clients. Pending the considération 
and construction of the terms of the lease, the court directed the jury 
to find a verdict for the plaintiff for the amount of the damage proved, 
stating that the judgment would be arrested and the verdict set aside 
if, after examination of the contract, the construction claimedby plain- 
tiff was found to be incorrect. Accordingly, upon further considéra- 
tion of the contract or lease, the verdict was set aside and the défend- 
ant was adjudged the right to enter up judgment as if the verdict of the 
jury had been in its favor. 

The liability of the compress company dépends upon the construc- 
tion to be placed upon the eighth clause of the lease, in which certain 
of its obligations are set forth as follows: 

"(8) That it will indemnify and save harmless the railway compaûy against 
any and ail loss or damase to the property of the railway company which may 
be caused by or originate frora the négligence of the compress company, its 
agents, servants, or sublessees in or about the use of said demised premises and 
against ail claims, demands, suits, judgments, and sums of rnoney aceruing to 
the compress company, or to any other party, against the railway company, for 
loss of or injury to said compress or warehouse or other building, or the con- 
tents thereoif, or other property, which may be caused by flre or otherwise, 
however, resulting, either to person or estate. and arisiug by reasou of the 
présence of said plant or the opération or maintenance thereof upon the prem- 
ises of the railway company." 

This provision was inserted in the contract for the benefit of the rail- 
way company and whatever ambiguity arises ont of the language em- 
ployed by the parties mu,st, under the well-settled rules of construction 
adopted by the courts, be CQnstrued most strongly against the pàrty 
for whose benefit the clause was inserted. Noonan v. Bradley, 9 Wall. 
394, 19 L. Ed. 757; Texas & Pacific Railway Co. v. Reiss, 183 U. S. 
621, 22 Sup. Ct. 252, 46 L. Ed. 358; Capital City Bank v. Hilson, 59 
Fia. 215, 51 South. 853; 6 R. C. L. 855. The entire contract must be 
taken into considération, together with the circumstances and laws sur- 
rounding and governing the parties, in order to arrive at their intention. 
At the time of the exécution of the contract, and at the time of the firé, 
railroad corporations were made liable by the laws of South Carolina 
for damages to buildings Or other property caused by fire communicated 
hy the locomotive engines of such railroads or originating upon their 
rights of way, except in cases of property placed upon such rights of 
way without the railroads' consent. In agreeing, theref ore, by contract, 
to the establishment of the compress company 's plant upon such right 
of way, the railway company 's officiais must hâve had in mind, among 
other things, the neeessity of protecting it against the extraordinary 
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risks under the statute which would resuit from the establishment and 
maintenance of a business whére so much inflammable material would 
be handled and stored in close proximity to its moving engines, and to 
which fire might so easily be communicated both by said engines and 
from other causes. 

An analysis of the section under construction will show that its first 
object was to indemnify the railway company àgainst ail loSs or dam- 
age to its own property caused by or originating from the négligence of 
the compress company, and its représentatives or sublessees in or about 
the use of the premises. Under this clause no claim could be asserted, 
unless founded upon négligence, and then only for injury resulting 
to the property of the railway company, and, even if this were true, the 
négligence creating the liability was limited to some act growing out 
of the use of the demised premises. It will be observed that this clause 
does not undertake to protect the railway company against its statutory 
liability to adjacent property owners for fires communicated from its 
right of way, even though originating on the demised premises through 
the négligence of the léssees. The indemnity covered the property of 
the railroad alone. The second clause or subdivision of this section 
was intended to indemnify the railway company against certain claims 
that might be asserted against it, either in the. absence of contract or 
primarily asserted against it notwithstanding the contract. While the 
first clause related to ail claims that might be occasioned by négligence 
within the limits set out, the claims mentioned in the second clause must 
be based on damages occurring by fire or otherwise, and négligence of 
the défendant was not required to give them validity. There being no 
issue in this case as to damages other than that caused by fire, it is un- 
necessary to consider the efïect of the expression "or otherwise." 

The instant issue is whether the expression "or other property" is to 
be construed as sufficiently comprehensive to embrace property injured 
or destroyed by fire communicated from the compress company's plant, 
although not located thereon, or is to be restricted to property upon the 
demised premises. The comprehensive phrase thus employed is used 
in connection with certain particular récitals and its construction is 
subject to the rule of ejusdem generis. This rule is succinctly stated in 
the case of Treasurers v. Thomas Lang et al., 2 Bailey (S. C.) 430, as 
follows : 

"There i.s no question tliat gênerai and unlimited ternis are restrained and 
limited b.v particular recitiil.s, wlitn u.sed in connection with them, whether 
they are found in the récital of a bond or covenant, or any other writlng, 
or used in ordlnary conver.sation. for the obvions reason that they convey a 
more definite Idea, and are therefore less liable to misconception." 

In Ex parte Leland, 1 Nott & McC. (S. C.) 460, the rule is thus 
stated: 

'When an author makes use. first, of terms, each evidently conflned and. 
limited to a particular class of a Unown speeies of thing.s, and. then, after 
sueh spécifie enumeration, sub.ioins a term of very extensive signification, 
this term however gênerai and comprehensive in its possible import, yet, when 
thus used, embraces only thlngs 'ejusdem generis' — that is, of the same klnd 
or species — with those comprehended by the precedlng limited and confined 
terms." 
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In 36Cyc. 1120, itîssaid: 

"The words 'other' or 'àny ôther,' followln? an enumeration of partieular 
classes, are therefore to be read as 'otiier such like, and to include only others 
of like kind or ciiaracter." 

See, also, 25 Am. & Eng. Ency. of Law, 1012. 

In the case of Alabama v. Montague, 117 U. S. 602, 6 Sup. Ct. 911, 
29 h. Ed. 1000, the court says : 

"While the company is thus spécifie In its description of the subjects of 
the mortgage, enumerating with great particularity itâ innd grant fi-om Coji- 
gress, its telegraph Unes and offices, its machine shops, and its coal mines, 
it is quite unreasonable to> suppose that the company would hâve been tluis 
needlessly minute in its description of the property conveyed, enumerating 
with great particularity the four or flve classes of property, mostly real es- 
tate, which were intended to pass, if it had also intçnded that the three 
words, 'ail other property,' should stand for everything in the four states, 
which the company owned, and especiàlly ail Its lands." 

In Words and Phrases, vol. 3, page 2328, vol. Sy page 7647, and vol. 
2, Second Séries, 225, will be found citations of niunerous cases upon 
the rule and its application. To thèse niay be added State v. Wilhams, 
2 Strob. (S. C.) 474; Commissioners of PubHc Accounts v. Green- 
wood et al., 1 Desaus. (S. C.) 450; United States v. Fisher, 2 Cranch, 
358, 2 L. Ed. 304; United States v. Baumgartner (D. C.) 259 Fed. 722; 
United States v. Florida East Coast Ry. Co., 222 Fed. 33, 137 C. C. 
A. 571 ; Hills v. Joseph, 229 Fed. 865, 144 C. C. A. 147; Lewis' Suther- 
land Statutory Construction, vol. 2, p. 814, § 422. 

It will be observed that the claims indemnified against are specified 
as those accruing to the compress company or to any other party — 
evidently such party as may be interested by virtue of relationship to 
the compress company as lessee, agent, customer, or otherwise, for 
loss of or injury to "said compress or warehouse or other building or 
the contents thereof." The words "or other property" immediately 
follow an enumeration of a partieular class of property, not only as 
to kind and location, but also as to ownership. The word "said" evi- 
dently refers to property mentioned in a preceding section of the con- 
tract, wherein the compress company was obligated, during the life 
of the lease, to maintain and operate upon the demised premises a cotton 
compress, "together with a warehouse or warehouses and cotton plat- 
forms, sheds, and appurtenances to the same belonging." In the con- 
duct of its business it was to be expected that thèse various structures 
should be used for the storage of cotton belonging to the compress 
company, or its customers, as well as of other property used by it in 
connection with its business. The contract contemplated a possibility 
of a subleasing of the plant or parts thereof, and provided the condi- 
tions under which thiè might be efifected. For thèse reasons the rail- 
way company was to be indemnified against claims accruing, not only 
to the compress company, but to its sublessees and customers for injury 
to said property. "Any other party," therefore, as hère used, would, 
upon the principle of noscitur a sociis, naturally be taken as meanihg 
one bearing some definite relationship to the compress company, wheth- 
er as customer, agent, sublessee, or otherwise. 

If the above-quoted language should be construed to leave any doubt 
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as to the proper construction of its meaning, such doubt is effectively 
removed by the concluding words of section 8, wherein the claims 
accruing to the aforesaid party are limited to those "arising by reason 
of the présence of said plant or the opération or maintenance thereof 
upon the premises of the railway company." If the words, "other 
property" are to be used in the comprehensive sensé urged by counsel 
for plaintiiï in error, it is dififîcult to understand the particularity with 
which the contract sets out property located upon the premises only, 
including buildings and their contents, and why the compress company 
and any other party interested in said property should be singled out 
of ail others, and why the claims accruing against the railway company 
should arise by reason of the présence of the plant of the compress 
company and its opération and maintenance upon the premises of the 
railway company. Taken as a whole, the eighth section of the con- 
tract, outside of the indemnity provision against the compress com- 
pany's négligence, seems to hâve been intended as an indemnity to the 
railway company against any claim for damage by fire or otherwise to 
such property as might be upon the leased premises pursuant to the 
lease, including buildings, contents, or other property, either of the 
compress company or of those with whom it deals in the maintenance 
and opération of its plant. 

The judgment of the District Court must therefore be affirmed. 



UNITED STATES v. SEABOARD AIR LINE RY. CO. et al. 

(Circuit Court of Appeals, Fourth Circuit. February 7, 1922.) 

No. 1921. 

I. Courts <s=î426— Jury (gpl9(l)— In District Court suit under Lever Act, ail 
controversies as to seized property may be litigated and tried by jury. 

Under I>ever Act Aug. 10, 1917, § 10 (Comp. St. 1918, Comp. St. Ann. 
Supp. 1919, § 3115%ii), giving the owner of requisltioned property the 
right to sue in the District Courts for just compensation, the District 
Court has complète jurisdiction to hear and détermine ail controversies 
arising from taking property of the kind in question, where the amount 
flxed by the Président is deemed by the owner insufficient. and the par- 
ties are entitled to a jury trial to ascertain the just compensation. 

2> United States <g=3llO— Not chargeable with interest on claims against it, in 
absence of statutory authority. 

TJnder the rules established by the courts and the invariable practice 
of the executive departments, interest on a rlaim will not be allowed 
against the government, except where payment thereof is expressly stipu- 
lated for by contrjict or is given in terms by Act of Congress, even though 
the claim is one which the District Court can adjudicate, under Judicial 
Code, § 24, par. 20 (Comp. St. § 991), and the inhibition of allowance of 
interest appiies only to the Court of Claims. 

3. Courts ®=3363— War <s=>l4 — Proceedings under Lever Act to recover compen- 
sation for property seized are not "condemnation proceedings," so as to 
authorize interest. 

Proceedings Instituted in the District Court by the owners of property 
seized under Lever Act Aug. 10, 1917, § 10 (Comp. St. 1918, Comp. St. 
Ann. Supp. 1919, § 3115%il), by the exercise of war powers of the XJnited 

iQcsFor other cases see satne topic & KBY-NTJMBER in aU Key-Numbered Digests & Indexes 
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States, to recover just compensation for the property so taken, are not 
eondemnation proceedings, whlch are proceedings by whlch the govern- 
ment, in the exercise of its power of eminent domain, Institutes its suit 
against the citizen to acquire title to property, so that a rule allowing 
interest in eondemnation proceedings in conformity to state statutes would 
not require the allowance of interest proceedings under tlie act. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Condemnation Proceedings.] 

4. War <s=9l4— Courts hâve no discrétion to allow interest on daims under the 
Lever Act. 

Since Congress has not provided for the payment of interest on claims 
for property requisitioned under I^ver xict Aug. 10, 1917, § 10 (Comp. 
St. 1918, Comp. St. Ann. Snpp. 1919, § .SllSysii), tlie court has no dis- 
crétion in allowing or wlthholding interest, nor can it be influenced in 
that regard by what it considéra just and équitable. 

Woods, Circuit Judge, dlssenting. 

In Error to the District Court of the United States for the Eastern 
District of South Carolina, at Charleston ; Henry A. Middleton Smith, 
Judge. 

Action by the Seaboard Air Line Railway Company and others 
against the United States to recover for property seized by the govem- 
ment for war purposes. Judgment for plaintifïs, and the United States 
"brings error. Reversed, and new trial awarded, unless the interest 
allowed on the value of the property be abated. 

See, also, 275 Fed. 77. 

Francis H. Weston, U. S. Atty., of Columbia, S. C. (G. L. B. Rivers, 
Asst. U. S. Atty., of Charleston, S. C, and Howard W. Ameli, of 
Washington, D. C, on the brief), for the United States. 

George L- Buist, of Charleston, S. C- (Buist & Buist, of Charleston, 
:S. C, on the brief), for défendants in error. 

Before WOODS and WADDILL, Circuit Judges, and WEBB, 
District Judge. 

WADDILL, Circuit Judge. This is a writ of error to a judgment 
of the United States District Court for the Eastern District of South 
Carolina, in an action at law, wherein the plaintifï in error was de- 
fenda;nt, and the défendant in error was plaintifï. The facts of the 
case are briefly thèse : 

On the 23d'day of May, 1919, the Président of the United States, 
pursuant to thé provisions of the act of Congress of the lOth of August, 
1917 (Comp. St. 1918, Comp. St. Ann. Supp. 1919, §§ SllSi/ge- 
SllSi/gkk, 3115y8/-3115y8i"), familiarly known as the Lever "National 
Défense Act," requisitioned and possessed himself of certain lands 
mentioned and described in the proceedings, for governmentàl pur- 
poses, in order to provide storage facilities for supplies necessary 
to the support of the army, and other public uses connected with the 
public défense ; and the Président, pursuant to section 10 of said act 
(section 3115%ii), caused to be appropriately ascertained what was 
just compensation to be paid by the government for the property taken, 
with which valuàtion the plaintiff was dissatisfied, and instituted this 
suit for the purpose of recovering such reasonable and fair valuàtion 

!@s3For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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as he alleged would constitute just compensation for the lands taken. 
The government duly appeared, admitted the facts as to the taking of 
tlie property, and its possession thereof , but denied the valuation placed 
on the land by the plaintiffs, and insisted that the government valuation 
was the fair and full value therefor, and constituted just and ample 
compensation, which amount the government was ready to pay. 

Issue being joïned, on plaintiff's motion, a jury was impaneled t© 
ascertain what would constitute just compensation for the property 
taken, and on the 5th of May, 1920, a verdict was retumed, awarding 
to the plaintiflf $6,000, the value as of the date of the taking of the 
property. On the 9th o-f May, 1920, judgment was entered upon thé 
verdict against the United States, for the amount thereof, with interest 
from the 23d day of May, 1919, the date on which the; property was 
taken, at the rate of 7 per cent., the court stating that to be the statutory 
rate of interest in South Carolina. To the entry of this judgment, the 
United States, by its attorney, excepted, and the case is ïiere upon writ 
of error to test the validity of the same. 

Several assignments of error are presented, but the one pressed and 
relied upon by the government, ail other questions being in eftect waiv- 
ed, is as to the allowance of interest on the judgment from any time and 
at any rate. Did the District Court err in awarding interest at the rate 
of 7 per cent, upon the verdict, from the date of the taking of the prop- 
erty, some two years antedating the rendition of the same? This is 
the sole question at issue in this case. 

[1] Section 10 of the Lever Act provides that the Président may 
réquisition foods, feeds, fuels, and other war supplies, and necessary 
storage facilities, and that he shall ascertain and pay just compensation 
therefor, and, if any person is not satisfied with the President's award, 
he is to receive 75 per cent, of the award, and for the balance of the 
claim "shall be entitled to sue the United States * * * and juris- 
diction is hereby conferred on the United States District Court to hear 
and détermine ail such controversies." Under this section, the District 
Court is given full and complète jurisdiction to hear and détermine ail 
controversies arising from taking property of the kind in question, 
where the amount fixed by the Président is deemed by the property 
owner insufficient, and he may sue, and the parties are entitled to a trial 
by jurv to ascertain the just comj>ensation for the property taken. 
United States v. Pfitsch (decided June 1, 1921) 256 U. S. 547,' 41 Sup. 
Ct. 569, 65 L. Ed. 1084. 

[2], It has long been recognized, by an almost unbroken Une of féd- 
éral décisions, as well as by the invariable practice of the executive de- 
partments, that interest will not be allowed against the government, 
save where payment thereof is expressly stipulated for by contract,. 
or is given in terms by the act of Congress under considération. Cita- 
tions from the Suprême and inferior courts to sustain this view, might 
be given almost without number, but only a few need be mentioned. 
In Pacific Coast Steamship Co. v. United States, 33 Ct. Cl. 36, Judgc 
Howry, at page 49, aptly states the doctrine as follows: 

"Interest, therefore, as a nile, Is the créature of the statute. The court» 
bave announced this proposition so often, and text-writers hâve so generally 
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accepted the same as correct, It may now be said to be axiomatic that unlesa 
the warrant for the payment of interest be found in the statùte interest can- 
not be coUected. The principle is well settled that the United States are net 
liable to pay interest on olaims against them in the absence of statutory di- 
rection. This is so whether such claims originate in contract or in tort, or 
whether they arise in the ordinary course of business with the government, or 
)mder législation making appropriations for spécifie relief. The only recog- 
nized exceptions are where the government stipulâtes to pay interest, and 
where it is expressly given by an act of Oongress, either by the name of in- 
terest or by that of damages. The practice bas long prevailed in the depart- 
ments of not allowing interest on claims presented, liquidated or unliquidated, 
except In some way specially provided for. The Suprême Court adopted this 
rule from a succession of the opinions of the Attomeys General of the United 
States in a well-considered case on the subject, from which we know of no 
settled departure. Angarlca v. Bayard, 127 U. S. 251. See, aiso, Gordon v. 
United States, 7 Wall. 188, and Harvey v. United States, 113 U. S. 243, 249; 
United States v. New York, 160 U. S. 619." 

In one of the very latest cases, United States v. Rogers, 255 U. S. 
163, 41 Sup. Ct. 281, 65 L,. Ed. 566, relied on by the lower court, in 
which interest was allowed in condemnation proceedings instituted by 
the government, Mr. Justice Day, speaking for the court, said: 

"It is unquestionably true that the United States upon claims made against 
it, cannot in the absence of a statute to that end, be subjected to the pay- 
ment of interest. Angarica v. Bayard, 127 U. S. 251, 260; United States v. 
North OaroUna, 136 U. S. 211, 216, cited and approved in National Volunteer 
Home V. Parrish, 229 U. S. 494, 496. In the présent case the landowners did 
not sue upon a claim against the government, as was the fact in United 
States Y. North American Transportation & Trading Co., 253 U. S. 330." 

In the Rogers Case, Mr. Justice Day cited Liiited States v. North 
American Transportation Co., 253 U. S. 333, 334, 335, 336, and 337, 
40 Sup. Ct. 518, 64 L,. Ed. 935, a suit in its essential features like the 
one hère, save that the latter came from the Court of Claims, and near- 
ly 20 years had elapsed between the taking of the property and the ren- 
dition of the judgment. In the last-named case, Mr. Justice Brandeis 
most comprehensively reviews the authorities bearing on the entire 
subject, from which it will readily be seen that irrespective of what 
may be done in condemnation proceedings, brought by the government 
against a citizen, interest will not be allowed where the government 
is being sued. This case would seem to remove ail doubt on this gen- 
erally accepted well settled question, and shows that the government, 
entirely regardless of what may be said of the injustice of its posi- 
tion, has hitherto consistently held to its right as at common law, not 
to be charged with the conséquences of loss arising from delays, even 
if hardships ensue. The resuit in this respect is similar to the re- 
fusai to allow costs to be taxed against the government, or to be held 
responsible for the tortious acts of its agents. Thèse conditions neces- 
sarily arise in dealing with the sovereign, and for which there is no 
redress, 

The case of Tillson v. United States, 100 U. S. 43, 25 h. Ed. 543, 
will be found of spécial application hère. There, Congress referred 
to the Court of Claims to "investigate * * * and 'ascertain 
* * * the amount equitably due' " as damages for alleged breach 
of contract, and the question arose as to whether, by the use of the 
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Word "équitable," it was not intended by the act that interest should be 
allowed on the award. The Suprême Court, speaking through Chief 
Justice Waite, said, at page 46 of 100 U. S. (25 L. Ed. 543) : 

"But if Congress had desired to grant such authority, it would hâve been 
easy to hâve said so in express terms ; and, because it did not say so, we are 
led irresi.stibly to the conclusion that it did not intend to give auy such 
power." 

Cases arising under section 1 of the Act of March 3, 1887 (now sec- 
tion 24, par. 20, of the Judicial Code [Comp. St. § ^1]), conferring 
on District and Circuit Courts jurisdiction to hear certain claims 
against the government, though the inhibition against the allowance of 
interest applies only to the Court of Claims, and not specially to those 
courts, they invariably, as far as is known, disallow interest, unless 
the same is either stipulated for, or given by act of Congress. Marvin 
V. United States (C. C.) 44 Fed. 405; United States v. Barber, 74 
Fed. 483, 20 C. C. A. 616; United States v. Sargent, 162 Fed. 81, 89 
C. C. A. 81 ; Scully v. United States (D. C.) 197 Fed. 327. In other 
cases before District Courts, arising under spécial acts of Congress, 
generally in admiralty cases (Watts v. United States [D. C] 129 Fed. 
222, 226; Pennell v. United States (D. C.) 162 Fed. 75), those tri- 
bunals likewise, and for like reasons, invariably refuse to allow in- 
terest in that class of litigation. The executive branches of the gov- 
ernment hâve been no less positive in their refusai to allow interest on 
claims against the government than hâve the courts to make any rul- 
ing on the same subject, the former going to the extent of insisting 
upon interest on amounts due it, in the adjustment of claims, and at 
the same time denying to the creditors the like right. United States v. 
Verdier, 164 U. S. 213, 218, 219, 17 Sup. Ct. 42, 41 L. Ed. 407. 

[3] The court based its ruling in this case upon the décision of 
United States v. Rogers, supra, 255 U. S. 163, 41 Sup. Ct. 281, 65 L. 
Ed. 566, a condemnation proceeding, and it is earnestly insisted, as 
it is necessary to do, in order to bring this case within the ruling in that 
case, that this is virtually a condemnation proceeding. Nothing could 
be further from the fact, as viewed by the court. What is, and what 
is not, a condemnation proceeding, can hardly be the subject of serions 
discussion from a légal standpoint. It is one in which the government 
in the exercise of its power of eminent domain, one of its most im- 
portant requisites of sovereignty, institutes.its suit against the citizen 
to acquire title to property, upon the awarding of just compensation 
for what is proposed to be taken. The government is the actor, the 
mover. The citizen is the défendant, brought in involuntarily, for the 
purpose of having taken from him property belonging to him, upon 
compensation being made therefor. Upon the lawful conclusion of 
such proceeding, and payment of the amount awarded for the prop- 
erty taken, title thereto vests in the government. 

In such proceedings, especially where conducted under the con- 
formity act in states in which interest is allowed on condemnation 
awards, interest may, in some instances, hâve been awarded against the 
government; but the décision in the case of United States v. Rogers, 
supra, 255 U. S. 163, 41 Sup. Ct. 281, 65 L,. Ed. 566, is believed to be 
280 F.— 23 
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thè first and only case in which it has been suggested that intergst 
could be awarded indépendant of such statute, if the court meant to so 
State, which is doubtful, it merely saying, on the contrary, that it was 
net 50 bound because of the existence of the state statute, but never- 
theless thought it a convenient and fair method of ascertaining tlie 
sum to which the owner of the land was entitled. The vital point 
in that case was that there was a state statute allowing interest. The 
District Court and the Circuit Court of Appeals followed the same in 
making the allowance of interest, which action the Suprême Court 
affirmed. As before shown in that case the Suprême Court expressly 
recognized the doctrine of the disallowance of interest against the gov- 
ernment, and it was careful to distinguish between that case and that 
of United States v. North American Transportation Co., 253 U. S. 
330, 40 Sup. Ct. 518, 64 L. Ed. 935, supra, which we think is con- 
clusive of this case. 

The présent case is in no sensé a condemnation proceeding. Hère 
the Congress, in the exercise of its war powers, in express terms au- 
thorized the Presidient, Commander-in-Chief of the army, to réquisi- 
tion the property taken for national défense purposes, and to pay a 
just compensation for the same, and in case of dissatisfaction by the 
person whose property was taken, he was to receive at once 75 per 
cent, of the award, and was given permission to sue in the United 
States District Court for the residue. 

Such action is but a plain and simple suit at law, to recover from 
the govemment upon an implied contract to pay for property lawfully 
taken, but not paid for. Mr. Justice Brandeis, in the case of United 
States V. Pfitsch, supra (not yet reported), speaking for the Suprenie 
Court, consîdering especially the efifect of section 10 as conferring this 
jurisdiction upoh the District Courts, aptly refers to the same as "the 
usual procédure of a District Court in actions at law for money com- 
pensation," and it was held that the right of trial by jury existed in 
such case. See, also, Langford v. United States, 101 U. S. 341, 25 L. 
Ed. 1010; Schillinger v. United States, 155 U. S. 163, 166, 15 Sup. Ct. 
85, 39 L. Ed. 108; Tempel v. United States, 248 U. S. 121, 129, 39 
Sup. Ct. 56, 63 L. Ed. 162 : United States v. North American Trans- 
portation Co., 253 U. S. 330, 40 Sup. Ct. 518, 64 L. Ed. 935, supra. 
It will not be found that interest has ever been awarded against the 
government in such a case, or class of cases. The fact that the Dis- 
trict Court hears the case, not as a Court of Claims, but solely under 
clause 10 of the Lever Act, with the right of trial by jury, makes no 
différence, since interest can be allowed only when the act of Congress 
plainly makes provision therefor. 

A review of other sections of the Lever Act, authorizing the réquisi- 
tion of property, will give added strength to views herein expressed. 
Section 12 (section 3115l^jj) relates to factories, mines, and pipe lines ; 
section 16 (section 3115%//) to distilled spirits; and section 25 (sec- 
tion 3115y8q) to coal or coke mines or businesses. Each of thèse three 
sections provides in identical terms that a person, dissatisfied with the 
President's award, shall be entitled to sue the United States; but each 
section makes provision, fçr suit against the United States to recover 



UNITED STATES V. SEABOARD AIR LINE RY. CO. 355 

(280 F.) 

just compensation, in terms materially différent from those of section 
10 — that is tô say, thèse three sections provide for suits (section 145 
Judicial Code [Comp. St. § 1136]) in the Court of Claims where the 
amount in controversy exceeds the sum of $10,000, and in the Dis- 
trict Courts (section 24, par. 20, Judicial Code [Comp. St. § 991]), 
concurrent with the Court of Claims, where the amount involved is 
less than $10,000. The Court of Claims is inhibited from awarding 
interest prior to the time of the rendition of the judgment, unless the 
same be expressly stipulated for (section 177, Judicial Code [Comp. 
St. § 1168]), ând a District Court sitting as a Court of Claims, at 
least by analogy, has no greater or other povver. It can hardly be con- 
ceived that Congress in making provision for payment of property 
requisitioned by the government, under the same act, meant to deny 
interest to claimants under some sections of the law, and to leave it 
open to courts to allovv the same on awards under other provisions 
thereof. 

[4] In reaching its conclusion, the court has no discrétion in al- 
lowing or withholding interest, nor can it be influenced by mère équi- 
table considération of what may appear in a particular case to be just 
and right. The fact that Congress has or has not seen fit to make pro- 
vision for the payment of interest, must be its guide. It may not 
substitute its judgment for that of Congress, and it should be slow to 
assume that Congress did not act advisedly and wisely in foreseeing 
that during a great war, and the period following its conclusion, ail 
sorts and kinds of claims would hâve to be met and adjusted, neces- 
sarily consuming much time, and almost inevitably involving heavy loss 
to the government. Under thèse conditions, Congress rightfully re- 
fused to impose upon the government the further burden of paying 
interest on claims, pending delays incident to such contests. Indeed, 
ail claim of injustice on the part of the government is silenced, when 
it undertook voluntarily the payment in advance of 75 per cent, of its 
award, on account of such claims. Assuming the présent case to be 
fairly typical of those likely to arise, it will readily be seen how far- 
reaching and important the question is. Hère the President's apprais- 
ers hâve fixed the value of the property to be taken at $235.80, one- 
fourth of which is $58.95. Suit was instituted to recover $100,000, 
and the jury rendered a verdict in favor of the plaintiff for $6,000, 
upon which 7 per cent, interest per annum was allowed by the court, 
antedating the judgment some two years. Thus the annual interest 
allowed on the debt was almost twice the amount of the government's 
original valuation. 

The judgment of the lower court will be reversed, and a new trial 
awarded, unless the défendant in error shall, within 60 days from the 
date of the judgment hereon, file with the clerk of the lower court, and 
a copy thereof with the clerk of this court, a remittifur abating ail in- 
terest upon the judgment. 

Reversed. 

WOODS, Circuit Judge (dissenting). Section 10 of the Act of 
August 10, 1917, 40 Stat. 276, 279 (Comp. St. 1918, Comp. St. Ann. 
Supp. 1919, § 31151/811), provides: 
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"That the Président Is authorized, from time to time, to réquisition foods, 
feeds, fuels, and other supplies necéssary to tlie support of the army or tlie 
maintenance of the navy, or any other public use connected with the common 
défense, and to réquisition, or otherwise provide, storage facilitles for such 
supplies ; and he shall ascertain and pay a just compensation therefor. If 
the compensation so determined be not satisfactory to tbe person entltled to 
reçoive the same, such person shall be paid seventy-flve per centum of the 
amount so determined by the Président, and shall be entitled to sue the United 
States to recover such further sum as, added to sald seventy-flve per centum, 
will make up such amount as will be just compensation for such necessariesi 
or storage space, and jurisdiction is hereby conferred on the United States 
District Courts to hear and détermine ail such controversies." 

Under this act the Président, on May 23, 1919, requisitioned and 
took possession of a parcel of land, the property of the Seaboard Air 
L,ine Raihvay Company, and ascertained its vahie to be $235.80, but 
paid no part of the estimated value. Being dissatisfîed with this val- 
uation, the railway company on August 9, 1920, sued the United States 
to recover $99,823.15— the différence between $100,000, the alleged 
value of the property, and 75 per centum of the value fixed by the 
Président, and interest thereon from the date of the taking. On trial 
the following issue was submitted to the jury without objection: 

"What, on May 23, 1&19, was the fair and reasonable value which would 
constitute a just compensation to be paid for the taiiing for public purposes 
of the lands mentioned and described in the pétition herein?" 

On May 5, 1921, the jury found the fair and reasonable value of the 
land on May 29, 1919, to be $6,000. Thereupon the court entered 
judgment in favor of the railway company for $6,000, with interest 
from May 23, 1919. The United States brings the case hère, assign- 
ing error in the allowance of interest from the date of the taking of the 
land on its value at that date as fixed by the jury. 

Section 177 of the Judicial Code (Comp. St. § 1168) forbids the 
Court of Claims to allow interest on claims against the government 
until after judgment. The gênerai proposition, that interest cannot be 
allowed on claims against the government, unless it is so provided by 
statute, is too well settled for discussion. Authorities on this gênerai 
proposition are cited in United States v. North American T. & T. Co., 
253 U. S. 330, 40 Sup. Ct. 518, 64 L. Ed. 935. That suit being in the 
Court of Claims, although brought by the owner for the value of land 
taken, interest was denied, because the statute forbade it. But the 
court says: 

"It may be that interest could be coUected as part of the just compensa- 
tion in condemnation proceedings brought by the govenmient." 

In United States v. Rogers, 255 U. S. 163, at page 169, 41 Sup. Ct. 
281, at page 282 (65 h. Ed. 566), the court thus states the rule: 

"It is unquestionaWy true that the United States, upon claims made against 
it, cannot, in the absence of a statute to that end, be subjected to the pay- 
ment of interest. Angarica v. Baj'ard, 127 U. S. 251, 260; United States v. 
North Carolina, 136 U. S. 211, 216, cited and approved in National Volunteer 
Home V. Parrish, 229 U. S. 494, 4S)6. In the présent case the landowners did 
jiiot sue upon a daim against the government, as was, the f act in United States 
V. North American Transportation & Trading Co., 253 U. S. 330. The govern- 
ment was seeking for purposes authorized by statute to appropriate the lands, 
and it had actually taken them, and had deprived the owners of ail bénéficiai 
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use thereof from tlie date from wliich the allowance of interest ran. • * » 
In flxing tlie compensation, the District Court, and the Circuit Court of Ap- 
peals in afiinning tlie judgnient, foUowed the New Mexico statute fixing the 
rate of interest at G per cent. This was in conformity with a former ruling 
of the Circaiit Court of Appeals applying the statutes of Minnesota to lands 
appropriated in that state. United States v. Sargeant, 162 Fed. 81. The 
government urges that the Conformity Act of August 1, 1888, does not require 
the United State.s government to be bound by the rule of the state statuts in 
tlie allowance of interest. This may be true, but we agrée with the courts 
b'elow that the allowance of just compensation by givùig interest from the 
time of taking until payment is a convenient and fair metliod of ascertainlng 
the sum to which the owner of the land is entltled." 

There is no déniai in the majority opinion in the case before us that 
just compensation required by the Constitution is not complète without 
the payment of the value at the date of the taking with interest to the 
date of payment. But interest is denied on the ground (1) that this 
proceeding under section 10 is not a condenination proceeding; and 
(2) that, even if it is a condemnation proceeding, it is not one instituted 
by the United States, but an independent suit instituted by the owner 
of the land. 

Any proceeding prescribed or authorized by a state or the fédéral 
Législature to acquire land for public purposes and to ascertain just 
compensation for it is a condemnation proceeding, and every step tak- 
en in it from the beginning to the end is a part of the condemnation. 
It may be a suit bv the government before taking without other pro- 
ceeding, as Kohi V. United States, 91 U. S. 367, 376, 23 L. Ed. 449. 
In Garrison v. New York, 21 Wall. 196, at page 204 (22 U. Ed. 612), 
the court says : 

"The proceeding to ascertain the bencflts or losses which will accrue to the 
owner of property when taken for public use, and thus the compensation to 
be made to him, is in the nature of an Inquest on the part of the state, and 
is necessarily under her control. It is her duty to see that the estimâtes mado 
are just, not merely to the individual whose property is taken, but to the public 
which. is to pay for it." 

In Kennebec Water Dist. v. WaterviUe, 96 Me. 234, 236, 52 Atl. 
774—789, condemnation is defined to be : 

"A spécial proceeding, provided and authorized by the sovereign power by 
whose authority the property is taken, to détermine a spécifie faet. The pro- 
ceedings ai-e in the nature of an inquisition on the part of the state." 

See, also, Filbin Corporation v. United States (D. C.) 265 Fed. 354. 

The title does not vest in the government until the just compensation 
has been ascertained on a fair hearing and actually paid. Garrison v. 
United States, supra. It seems to me perfectly clear that the taking and 
method of ascertainment of value and payment prescribed by section 
10 is a condemnation proceeding instituted by the government. The 
Congress has in one section prescribed an exclusive and complète 
scheme of condemnation to be instituted by the government. Each 
successive step prescribed by the statute — the taking, the tentative as- 
certainment of value, the payment of 75 per centum of such valuation, 
the suit by a dissatisfîed landowner — is a part of one condemnation. 
proceeding instituted by the United States. This being so, it seems to 
follow the landowner is entitled to interest on the value at the date of 
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the taking until payment, on the authority of United States v. North 
American T. & T. Co., 253 U. S. 330, 40 Sup. Ct. 518, 64 L. Ed. 935, 
and United States v. Rogers, 255 U. S. 163, 41 Sup. Ct. 281, 65 L. Ed. 
566. 

The distinction that a landovvner is entitled to interest when the 
government institutes the proceeding, but not entitled to it when the 
government forces hini to institute it, is admittedly mounted on a tech- 
nicality having no foundation in justice. It seems to me, to deny inter- 
est justly due in this case is to further displace the just compensation 
required hy the Constitution by the adrfitional technical holding that the 
suit brought by the landowner is not a part of the condemnation pro- 
ceeding instituted by the United States. 



COLLETON MERCANTILE & MFG. CO. et al. v. SAVANNAH RIVER LUM- 

BER CO. 

(Circuit Court of Appeals, Fourth Circuit. February 7, 1922.) 

No. 1925. 

1. Removat of causes <s=748— Separable controversy. 

In a suit In a state court bptween citlzens of tlie same state to enforce 
spécifie performance of a contract for the sale of standing timber, plain- 
tiff jolned as défendant a corporation of another state, alleging tliat It 
claimed some interest in the timber which constltuted a doud on the 
tltle of Its codefendant, and asking that such claim be adjudieated. 
Held, that such allégation created a separate controversy, in which the 
interests of both the other parties were adverse to those of the nonresi- 
dent défendant, and which entitled it to remove the cause. 

2. Removal of causes ^gs^SSi III— Fédéral court may protect its acquired Juris- 

diotion by injunction. 

Where a cause is removable and has been properly removed, the state 
court loses jurisdictlon, and the fédéral court may protect its jurisdiction 
by enjoining further proceeding by the parties In the state court. 

3. Spécifie performance @=9i06(l)— Pensons interested in subject-matter of suit 

properly made parties. 

A complainant, which had contracted for the purchase of standing tim- 
ber, In a suit for spécifie performance of the contract, helû, entitled to 
join as a défendant a third party, which claimed an interest in the timber, 
to the end that the rights of ail parties therein might be adjudieated in u 
single suit. 

4. Courts 1^=3352 — Jury may be called to try légal issue. 

TJnder equity rule 2.'î (33 Sup. Ct. xxiv), providing that if, in a suit in 
equity, a matter ordlnarily determinable at law arises, such matters 
shall be determined in that suit according to the principles applicable, 
without sending the case or question to tlie law slde of the court, where 
an issue friable by jury arises, a .iury is called to try such issue, and 
when it has been settled the court adjudicates the équitable issues in 
the light of the verdict. * 

Appeals from the District Court of the United States for the 
Eastern District of South Carolina, at Charleston; Henry A. Middle- 
ton Smith, Judge. 

Suit in equity by the Colleton Mercantile & Manufacturing Com- 
pany against W. B. Gruber and the Savannah River Lumber Com- 

^ssFor otber cases see same toplc & KËV-NUMBER lu ail Key-Numbered Dtgests & Indexes 
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pany. From an order granting an injunction, complainant and défend- 
ant Gruber appeal. Affirmed. 

M. P. Howell, of Walterboro, S. C. (J. C. Lemacks and Howell & 
Fishburnc, ail of Walterboro, S. C, on the brief), for appellants. 

G. L. P.. Kivers and A. B. Lovett, both of Savannah, Ga. (Hitch, 
Denmark & Lovett, of Savannah, Ga., Padgett & Moorer, of Walter- 
boro, S. C, and Hagood, Rivers & Young, of Charleston, S. G., on the 
brief), for appellee. 

Before KNAPP, WOODS, and WADDILL, Circuit Judgcs. 

WOODS, Circuit Judge. On March 21, 1921, Colleton Mercantile 
& Manufacturing Company, a South Carolina corporation, filed its 
complaint in the court of common pleas for Colleton county against 
W. B. Gruber, a citizen of South Carolina, and Savannah River Lum- 
ber Company, a Georgia corporation. 

The complaint alleged in substance thèse facts as to W. B. Gruber: 
Ownership by Gruber of several tracts of timber lands described; the 
exécution on January 7, 1921, by Gruber of an option to the plaintifif 
to purchase ail the pine and cypress timber of certain dimensions on the 
land for $42,500, payable in installments, the first being $2,500, 60 days 
from the date of the option ; acceptance by plaintiff of the option, and 
ofïer to comply with its terms, and demand on Gruber that he make a 
good marketable conveyance; the inability and refusai of Gruber to 
make such a conveyance. 

The allégations as to the Savannah River Lumber Company are as 

f oUows : 

"That this plaintiff is informed and believes, and so alloges, tliat the de- 
fendant Savannah River Lumber Company has or claim.s some interest in or 
title to the pine timber standing or being upon tract No. 4, * * • and that 
such claim of ownership and title by the défendant Savannah River Lumber 
Company constitutes a cloud upon the title and claira of the défendant W. 
B. Gruber, who claims to be the owncr thereof, and renders it unsafe and 
hazardous for this plaintiff to pay the said purchase money, or any part there- 
of, until there has been an adjudication by this court of the said claim of title 
and ownership by the défendant Savannah River Lumber Company. That the 
défendant Savannah River Lumber Company Is made a party défendant, to 
the end that its daim of ownership in and to the said timber may be set up 
in this action and examined into and adjudicated by this court." 

The relief asked is : 

First, examination into and adjudication of the claim of the Savannah 
River Lumber Comipany, "and, if it be found that the said défendant owns 
no title or interest in or to the said timber, that judgment of the court so 
déclare, and the said défendant be forever barred froin asserting or claiming 
any interest or estate thereln and the cloud on the title of the défendant 
W. B. Gruber, thereto removed" ; second, "if it be found that the défendant 
W. B. Gruber is the owner in fee of the said timber and rights contracted and 
agreed to be conveyed to this plaintiff, as hereinbefore set forth, that this 
court adjudge and decree that he speeiflcally perform his said agreement 
and contract as herein set forth" ; and, third, "such other and further relief 
as may be just and équitable and the nature of the case may require." 

On the pétition of the Savannah Company, based on diversity of 
citizenship, the state court on March 7, 1921, ordered the cause re- 
moved to the fédéral court, and the Savannah Company filed its an- 
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swer in the fédéral court on April 16, 1921, setting up title to the tim- 
ber on tract No. 4 and recognizing the title of Gruber to the land. On 
April 28, 1921, the state court reconsidered and undertook to revoke its 
order of removal. On May 13, 1921, the Savannah Company filed its 
bill in the fédéral court, asking, on the pleadings and proceedings above 
recited, that the Colleton Company and Gruber be enjoined from prose- 
cuting the cause against it in the state court. On June 29, 1921, the 
District Court made the order of injunction asked, but provided 
therein : 

"That if the Colleton Mercantile & Manufacturing Company shall, witbin 
thirty (30) days from the date of this order, move in this court to dismiss the 
Savannah River Lumber Company as a défendant in the cause mentioned, 
removed from the .state court to this court, so as to leave the same as a cause 
existlng only between the Colleton Mercantile & Manufacturing Company, 
plaintifif, and W. B. Gruber, défendant, and thereupon move also that tlie 
cause in such condition be remanded to the state court, and such order be 
granted, and that then and in that case the said Colleton Mercantile & 
Manufacturing Company and W. R. Gruber, or either of them, may move to 
dissolve the injunction hereby granted." 

[1] The appeal is from this order. We think the Savannah Com- 
pany was entitled to the removal, and that the original order of the 
state court was right ; that on the filiiig of the transcript in pursuance 
thereof the state court lost and the fédéral court acquired jurisdiction; 
and that the order of the fédéral court protecting its jurisdiction was 
properly granted. 

Considering the necessary implications of the fourth and fifth para- 
graphs of the complaint of the Colleton Company, above set out, we 
cannot doubt the meaning to be that Gruber's inability and refusai to 
carry out his contract with plaintifï and plaintiff's unwillingness to ac- 
cept his title were due to the claim of the Savannah Company. Look- 
ing from the form to the substance, therefore, the real controversy was 
between the Colleton Company and Gruber on one side and Savannah 
Company on the other, as to the validity of the latter's claim to the 
timber on tract No. 4. The claim of Gruber and the Colleton Company 
being a common one against the Savannah Company, neither of them 
could, by joining the other and the Savannah Company as défendants, 
defeat the right of the latter company to remove the real controversy 
to the fédéral court. In such case the court will rearrange the parties 
according to their interests to préserve the right of removal. Removal 
Cases, 100 U. S. 457, 25 L. Ed. 593 ; Harter Twp. v. Kernochan, 103 
U. S. 562, 566, 26 L. Ed. 411; Evers v. Watson, 156 U. S. 527, 15 
Sup. Ct. 430, 39 L. Ed. 520. 

But let it be assumed that the Colleton Company's complaint states 
a cause of action against Gruber, and shows a controversy with him as 
well as with the Savannah Company. Nevertheless it is évident that 
the real interest and assertion of right of the Colleton Company and 
Gruber is a common one as against the Savannah Company ; and it is 
equally évident that the Savannah Company bas no interest whatever 
in any controversy between Colleton Company and Gruber. In such 
a condition the plaintifï cannot, by joining a nonresident as défendant 
with a résident, defeat the nonresident's right to a trial of his separate 
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and independent controversy in the fédéral court. The case is capable 
of séparation into parts, so that in one of the parts a controversy is 
presented between Colleton Company and Gruber, citizens of South 
Carolina, on one side, and Savannah River Lumber Company, a citi- 
zen of Georgia, on the other. This separate part of the case, involving 
the separate controversy of a défendant, a citizen of Georgia, with 
citizens of South Carolina, makes the whole jcase removable. The 
rule is thus stated in Geer y. Alathieson Alkali Works, 190 U, S. 428, 
at page 432, 23 Sup. Ct. 807, at page 809 (47 L. Ed. 1122) : 

"A suit may, consistently with the rules ofl pleadins, embrace several distinct 
controversies. Barney v. Latham, 103 U. S. 205, 212. It was said in Hyde v. 
Ruble, 104 U. S. 409: 'To entitle a party to a removal under this clause 
(second clause of section 2 of the act of 1875 ; same as second clause in the 
act of 1887), there must exist in the suit a separate and distinct cause of ac- 
tion in respect to wliich ail the neeessary parties on one side are citizens 
of différent states from those on the other.' In otlier words, as expressed in 
Fraser v. Jennison, lOC U. S. 191, 194, 'the case must be one capable of sépara- 
tion into parts, so that, in one of the parts, a controversy will be presented 
with citizens of one or more states on one side, and citizens of other states 
on the other, which can be fully determined without the présence of any of 
the other parties to the suit as it has been begun.' And when two or more 
causes of action are united in one suit, there can be a removal of the whole 
suit on the pétition of one or more of the plaintiffs or défendants * * * 
interested in the controversy. » • * Hyde v. Ruble, supra. See also Ayres 
V. Wiswall, 112 U. S. 187." 

[2] It foUows that, the cause having been properly removed to the 
fédéral court by order of the state court, the state court lost jurisdic- 
tion, and the fédéral court was right in enjoining the plaintiff and W. 
B. Gruber from proceeding with the cause in the state court. Mad- 
isonville Traction Co. v. Mining Co., 196 U. S. 239, 25 Sup. Ct. 251", 
49 L. Ed. 462 ; C. & O. R. Co. v. McCabe, 213 Ul. S. 207, 217, 219, 
29 Sup. Ct. 430, 53 L. Ed. 765. 

[3] We think, however, the Colleton Company could properly join 
Gruber and the Savannah Company as parties, and thus hâve ail claims 
to the land adjudicated in one action. The gênerai rule is that the 
holder of the légal title cannot sue to hâve a cloud removed from the 
title unless he is in possession. Frost v. Spitley, 121 U. S. 552, 556,, 
7 Sup. Ct. 1129, 30 L. Ed. 1010. His remedy is an action at law to re~ 
cover possession. But by the great weight of authority this rule does, 
net apply to the holder of the équitable title, because he had no remedy 
at law. Pomeroy's Eq. (3d Ed.) § 1399, note 1. This is the rule in. 
South Carolina. PoUitzer v. Beinkempen, 76 S. C. 517, 520, 57 S. E- 
475. On this point the fédéral court will be controlled by the state 
practice. Frost v. Spitley, 121 U. S. 552, 556, 7 Sup. Ct. 1129, 30 L- 
Ed. 1010. It would be a hardship to require the Colleton Company 
either to pay Gruber and take his title, with the claim of the Savannah 
Company outstanding, or lose its bargain. It has no power to require 
Gruber to sue the Savannah Company for possession. Hence it seems 
to us it could get no adéquate relief, except by bringing both adverse 
claimants in and having their rights adjudicated. 

It is true the Suprême Court held in Willard v. Tayloe, 8 Wall. 557, 
571, 19 L. Ed. 501, in an action for spécifie performance, that one who 



362 280 FEDERAL REPORTER 

had acquired a partial interest from plaintiff after the suit was begun 
was not a necessary party, and that the gênerai rule was that only 
parties to the contract were proper parties to the suit. But the court 
intimated that spécial circumstances might authorize a departure from 
the rule. As we hâve tried to show, hère the spécial circumstances are 
such that the complainant can get no adéquate relief without having 
the Savannah Company before the court. The rule in nearly ail the 
other courts of this country is that ail parties interested in the sub- 
ject-matter should be brought in. Midland Timber Co. v. Prettyman, 
95 S. C. 13, 75 S. E. 1012; 1 Pomeroy's , Eq. (3d Ed.) 14; 36 Cyc. 
768, and cases cited. In Heckman v. United States, 224 U. S. 413, 
448, 32 Sup. Ct. 424, 56 E. Ed. 820, a number of holders of inde- 
pendent titles were made parties to one suit to set aside their convey- 
ances ; ail the titles depending on a single statute. In Gaines v. Chew, 
2 How. 619, 642 ( 11 L. Ed. 402) the court says : 

"It is well remarked by rx)rd Cottenham, in Campbell v. Mackay, 7 Sïtn. 
564, and in TUy]. & C. 603, 'to lay down any rule, applicable universally, or 
to say, wliat constltutes multifariousness, as an abstract proposition, is, upon 
Ihe authoritles, utterly impossible.' Every case must be governed by its own 
circumstances; and as thèse are as diversifled as the names of the parties, 
the court must exercise a Sound discrétion on the subject. Whilst parties 
should not be subjected to expense and inconvenience in litigating matters in 
which they hâve no Interest, multii)llcity of suits should be avoided, by unit- 
ing in one bill ail who hâve an interest in the ijrincipal matter in controversy, 
tbough the interests may hâve arisen under distinct contracts. In a course 
of i-easoning in the above-cited case, Lord Cottenham observes: 'If, for in- 
stance, a father executed three deeds. ail vesting property in the same trus- 
tées, and upon similar tnists, for the benefit of his children, although the in- 
struments and the parties beneficially interested under ail of them were the 
same, It would be necessary to hâve as many suits as there weve instruments. 
That Is a proposition,' he says, 'to which I do not assent. It would, indeed, 
be extremely mischievous, if such a rule were established in point of law. 
:\o possible advantage could be gained by it ; and it would lead to a multipli- 
cation of suits, in cases where it could answer no purpose to hâve the subject- 
matter of contest split up into a variety of separate bills.' The same doc- 
trine is found in Story's Equity Pleadlng, § 534 ; Attorney General v. Cra- 
<lock, 3 Myl. & C. 85, 7 Sim. 241, 254. In the above case against Cradock, the 
chancellor says: 'The object of the rule against multifariousness is to pro- 
tect a défendant from unnecessary expense ; but it would be a great perver- 
sion of that rule, if it were to impose upon the plaintiffs, and ail the other 
défendants, two suits instead of one.' " 

See, also, Caldwell v. Taggart, 4 Pet. 190, 7 L. Ed. 828. 

[4] The Savannah Company has, of course, a right of trial by jury 
on the issue of its title to the property. Under the old practice, if in 
a suit in equity the défendant set up an adverse légal title to the subject 
of the action, as in a suit for partition where one of the défendants 
set up title by adverse possession, the practice was to suspend the equity 
suit until thé plaintiff could bring his action at law. Clark v. Roller, 
i99 U. S. 541, 546, 26 Sup. Ct. 141, 50 E. Ed. 300; Gilbert v. Hopkins 
(C. C.) 171 Fed. 704. But that would give the plaintiff hère no re- 
lief, since it could not recover in a law action, nor require Gruber 
to test his title in a law action. 

The real dividing line between law and equity under the Constitution 
is the line between controversies triable by jury under the common 
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law of England and those not so triable as a matter of right. Root v. 
Railway Co., 105 U. S. 189, 206, 26 L. Ed. 975. The District Court 
is a court of law and equity. The judge performs his functions as 
a judge of both courts concurrently. The only mechanical différence 
is separate dockets and records. Juries are impaneled and used in 
both courts, heretofore in the court of equity to enlighten the con- 
science of the judge as to an issue of fact. Equity rule 23 (198 Fed. 
xxiv, lis C. C. A. xxiv) now provides: 

"If in a suit in equity a matter orrtinarily determinable at law arises, sucli 
matter shall be determined in tliat suit according to tlie principles applicable, 
wlthout sending the case or question to tlie law side of the court." 

We think this rule means that, where in an equity case a matter 
triable by jury arises, the court shall not refuse to try it, and shall not 
go through the form of sending it to the law side of the court, but shall 
détermine it according to ail the principles applicable — one of which 
is the right of trial by jury. Under rule 22, if the case is essentially a 
law case improperly brought in equity, it must be transf erred to the law 
side. Under rule 23, if the case, looked at as a whole, is an equity 
case, but a' question arises in it triable by jury, a jury trial is held to 
settle the légal issue without transfer. When the légal issue has been 
settled by the verdict of the jury, the court adjudicates the équitable 
issues in the light of the verdict. 

Affirmed. 



DAVIS, Director General and Agent, v. REYNOLDS. 

(Circuit Court of Appeals, Fourtli Circuit. February 7, 1922.) 

No. 1015. 

(.Evidence ©=3474(1 l)—Injured brakeman compétent to give opinion that 
smoothness of step was cause of injury. 

It was compétent for an injured experieuced bralîetnan to testify that 
a jerk of the eugine would not hiive been sufflcient to throw Mm from a 
sill step, but for the slicliness of the step. 

2. Master and servant <s=3l 1 1 (I)— "Secure sill steps," wlthin fédéral act, defined. 

Act Gong. 1910, § 2 (Comp. St. § 861 8J, requiring that ail cars must be 
equipped with "secure sill steps," means steps that fumish secure foot- 
ing for employées having to use them, in view of Act Cong. 1911, § 2, as 
amended by Act 1015, § 2 (Comp. St. § 8630b). 

3. Master and servant <s=3286(. 12)— Négligence In failing to provide secure step 

held for jury. 

Whether slicliness of sill step on engine rendered the step not a "se- 
cure" one, within Act Cong. 1010, § 2 (Comp. St. § 8618) and Act 1911, § 2, 
as amended by Act 1915, § 2 (Comp. St. § 8639b), held for the jury. 

4. Master and servant <g=3204(2)— Risk of unsafe step not assumed under fédéral 

staïute. 

Brakeman on an Interstate railroad did not bave the duty imposed on 
him to inspect steps on an engine, and could not, under the fédéral statute, 
be charged with assumption of risk of an inseeure or unsafe step, notwith- 
standing rules of the railroad admonishing him to take no rlsks. 

®=DFor otlier cases see same toplc & KEY-NUMBER In ail Key-Numberea Dlgests & Indexes 
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5. Evidence ^=9l9'4 — Exclusion of car step net error, In absence of positive Identi- 

fication. 

In action by brakeman for personal Injuries, court did not err in refus- 
ing to allow défendant railroad to introduce in évidence a sill step 
tendered; where there was no positive identification of it as tlie step from 
wliicli th« plaintiff fell ; its exclusion being within the discrétion of ttie 
court. 

6. Appeal and error «=3l056(l)— Exclusion of évidence held harmless. 

Complaint cannot be made of refusai of court to allow défendant to in- 
troduce in évidence a sill step from which plaintiff servant fell, and which 
he claimed was defective, wbere the step was before the jury, and the 
wltnesses referred to it frequently, and it had just as inuch influence on 
the verdict as if it had been formally received in évidence. 

7. Master and servant <3=3296(I6)— Instruction on contributory négligence held 

not misleadlng. 

In action by brakeman for injuries from a defective sill step, an In- 
struction that, if the jury believe from a prépondérance of the évidence 
that the injury suffered by the plaintiff was due eiitirely to hls négligence, 
"and was not due in whole or in part to the condition of the tread of the 
sill step, as shown by the prépondérance of the évidence," then they 
must flnd for the défendant, could not hâve mlsled the jury, though it 
would hâve been better to hâve left out the quoted clause. 

Knapp, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the Eastern 
District of Virginia, af Richmond; Edmund Waddill, Jr., Judge. 

Action by John Wiley Reynolds against James C. Davis, Director 
General and Agent under the Transportation Act of 1920 (41 Stat. 
456), operating the Atlantic Coast Line Railroad. Judgment for plain- 
tiff, and défendant brings error. Affirmed. 

Certiorari denied 257 U. S. , 42 Sup. Ct. 383, 66 L. Ed. . 

Edwin P. Cox, of Richmond, Va., and Bernard Mann, of Peters- 
burg. Va. (Wm. B. Mcllwaine, of Petersburg, Va., on the brief), for 
plaintiff in error. 

S. Heth Tyler, of Norfolk, Va. (James Mann and Mann & Tyler, 
ail of Norfolk, Va., on the brief), for défendant in error. 

Before KNAPP and WOODS, Circuit Judges, and ROSE, Dis- 
trict Judge. 

WOODS, Circuit Judge. In the aftemoon of January 8, 1920, the 
plaintiff, John W. Reynolds, a brakeman, fell from the step in front 
of a freight engine and lost his arm. He recovered judgment on the 
allégation that the accident was due to the négligence of the Director 
General of Railroads in not furnishing a "secure sill step" on the buf- 
fer beam of the engine as required by the safety appliance statute 
as amended in 1910 (Comp. St. §§ 8617-8619, 8621-8623). Error is 
assigned in the admission of testimony, in refusai to direct a verdict 
for the défendant, and in instructions to the jury. 

There is no dispute as to the gênerai facts. Plaintiff, who is an ex- 
perienced brakeman, gives this account of the accident : 

"At Ahoskie, N. C, after we got in there that aftemoon, we were makin^ 
to switch out on the warehouae track. I weat in there with the engine head- 
ed down the wardiouse track, c«upled tke cars, and the brakeman, Parker, 

i(:=3For other case» see ■am»topic * KET-KDMB»R In aU K«y-Number«a DIgesta & Indtiw 



DAVIS V. REYNOLDS 365 

(280 F.) 

eut off several cars back and signed me out. I stepped on the sill step oî the 
engine and continued riding until I got down on the main Une switch. Then 
coming out of the M-arehouse track, or just approaching the Main street cross- 
ing at Ahoskie, and when he started back pulling the slack out, of course, on 
the cai-s, it caused a jerk, and both feet slipped off the sill step, and I had 
hold of the lift lever across the pilot of the engine, which is used. for a grab- 
iron, and both hands holding on to it, and when I slipped I lost my hand, 
and it threw me in the same direction the engine was going, and I fell parallel 
with the rail, and my arm fiew out to catch n)yself, and this ann [left] wént 
across the rail, and It was eut off at the elbow, ail except a little." 

The sole breach of duty imputed to the défendant was allowing the 
sill step on the engine to become slick from use, and therefore unsafe 
and insecure. There was évidence to the effect that the défendant 
roughened such steps in front of the" engine by nicks on the surface, so 
that they would aflford more secure foothold against sudden movement 
and jerks of the train ; that in this instance défendant had allowed the 
nicks to be worn down by use without renewing them, so that the step 
had become slick. The évidence also tended to prove that the jerk was 
not unusual. In answer to the question. "What caused you to fall?" 
plaintiff was allowed to testify over objection : 

"The only thing I know was a jerk ; the jerk I got was not suffieient to 
jerk my feet off the sill step. If it had been rough, or had not been slick. 
The jerk that he gave was not suffieient to hâve thrown me ofC, if the step 
had been rough, and not so slick." 

[1] It is often dififîcult to draw the line between évidence which is 
really expressive of opinion on the issue before the jury and évidence 
which, though in form opinion, is really a statement of the impression 
of fact produced on the sensé of sight or hearing or feeling. The évi- 
dence hère is near that dividing line. It seems to mean, however, that 
the plaintifï had the physical feeling at the time that the jerk did not 
break the hold of bis hands but made bis feet slip from a step which 
was not rough enough to prevent slipping. The plaintifï was evident- 
ly in a much better position to tell the cause of the fall than the jury. 
But, even regarded as opinion évidence, it was compétent for the plain- 
tifï, an experienced brakeman, to testify that the jerk of the engine 
would not hâve been suffieient to throw him, but for the slickness of 
the step. 

[2] The case is very close the border line, also, on the question 
whether the évidence of the defendant's breach of duty was adéquate 
to make an issue for the jurv. Section 2, Act of 1910, Barnes' Féd- 
éral Code, § 8036 (Comp. St. § 8618), provides : 

"AU cars mvwt be equipped with secure sill steps and efficient hand brakes." 

The contention of défendant is that "secure," as used in the statute is 
not the équivalent of safe, but means securely fixed or f astened, so that 
it will not fall or break in use — that is, safe as to strength, stability, 
firniness — and that the défendant had met its duty under the statute 
when it securely f astened a step of the material and dimensions requir- 
ed by the Interstate Commerce Commission. 

Under this restricted définition, placing a step unsafe because in- 
clined downward, or lower on one side than the other, would not be 
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a violation o£ tlie statute. "Secure steps" means steps which furnish 
secure footing for employées hàving to lise them. This is made the 
more évident by the broad language of section 2, Act of 1911, 36 Stat. 
913 (Barnes' Code, § 8047), as amended by section 2, Act of 1915, 
38 Stat. 1192 (Barnes Code, § 8056 [Comp. St. § 8639b] ), which pro- 
hibits carriers from using a locomotive unless it and ail its parts are 
in "proper condition and safe to operate" in the service to which they 
are put. 

[3] Evidently there is greater danger of slipping from a step in 
front of the engine than one on the side of the car, because a sudden 
jerk in that situation backwards tends more strongly to throw the feet 
and whole body directly away from the car. It was probably in récog- 
nition of this danger that the défendant had the engine steps made 
rough by nicking. It was for the jury to say whether the slickness of 
the step described by the witnesses made it an insecure and unsafe foot- 
ing, in view of the sudden jerks to be expected. The court was there- 
fore right in submitting to the jury as the vital issue whether the step 
furnished a safe and secure footing. 

[4] The plaintiff testified he did iiot examine the step and did not 
know its condition. The duty to inspect the step was not imposed on 
him, and he cannot under the statute be charged with assumption of 
risk of an insecure or unsafe step. Hence the rules of the défendant 
admonishing him to take no risks were not relevant to any issue in the 
case, and there was no error in excluding them. 

[5, 6] The assignment of error in ref using to allow the défendant to 
introduce in évidence the sill step tendered cannot be sustained for 
two reasons: First, there was no positive identification of it as the 
step irom which the plaintifif fell, and it was therefore within the dis- 
crétion of the court to exclude it; and, second, the step was before 
the jury, the witnesses referred to it frequently, and it doubtless had 
just as much influence on the verdict as if it had been formally receiv- 
ed.in évidence. 

[7] We think the criticism of the following instruction is too re- 

fisned: 

"2. The court further instructs the jury thîit, If they believe from a pré- 
pondérance of the évidence that the injury suffered by the plaintiff was due 
entirely to his négligence, and was not dite in whole or in part tojhe condi- 
tion of the tread of the sill step, as shoicm hj/ the prépondérance of the évi- 
dence, then they must flnd for the défendant." 

It might hâve been better to leave out the last clause, which we hâve 
italicized; but it was only stating the converse of the first clause, and 
we think could not hâve misled the jury. 

The requests of the défendant, not chargéd in substance, are dispos- 
ed of by the discussion of request for a directed verdict. 

Affirmed. 

KNAPP, Circuit Judge (dissenting). I am unable to concur in af- 
firming the judgment in this case, because it seems plain to me that 
négligence cannot be predicated upon the proven condition of the sill 
step in question. Admittedly, ail that can be said against it is that the 
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tread, originally made rougher than any law or régulation rèquires by 
punching a few "nicks" on its surface, had become by wear a little 
smoother than it was at first. The tread proper showed no. appréciable 
wear; but the tips of the nicks, or some of them, had partially worn 
off, the necessary resuit of use, even for a short time> as undisputed 
testimony shows. In every other respect it was the same as new, It 
had been inspected daily by defendant's agents; and at least quarterly 
by the government's agents, the last time within three months, and ap- 
parently no one who saw it before the accident ever had a thought that 
it was not in proper condition. It was continued iii use without change 
till just before the trial, more than 15 months, and then produced in 
court to show for itself . The légal proof of its identity may not hâve 
been sufficient to make it admissible in évidence, but there is no moral 
doubt that it was the same step. Certainly no witnesses for plaintiff 
undertook to say that it was not the same, or that it was in any better 
condition than the step he saw when the accident happened. To hold 
that such a slight departure from perfection as hère appears, neces- 
sarily caused by a brief period of use, permits an inference of négli- 
gence is to hold, as seems to me, that défendant was bound to keep this 
step continually new, which would be practically impossible, and in ef- 
fect to hold that in the matter of safety appliances the railroad Com- 
pany is an insurer, which, of course, is not the law. 

I am of opinion that a verdict should hâve been directed for the de- 
fendant. 



CHARLES F. MURPHEY CO. v. FULTON BAG & COTTON MILLS. 

(Circuit Court of Appeals, Seventli Circuit. .Tanuary 3, 1922. Reliearing De- 

nied April 5, 1922.) 

Ko. 2979. 

Sales (g=>l82(4)— Whether taking by purchaser of part of shipment constituted 
acceptance held jury question. 

Wliether tlie taking by défendant of a few bags from a carload of 
50,000, shipped by plaintiff under a contraet of sale, constituted an ac- 
ceptance whicli bound défendant to talîe ail, may dépend on the intent 
with whicb they were taken, iind where the shipment was made to a point 
remote from where défendant, a corporation, was located, and the bags 
were taken from the car by its agent for samples, as was claimed, and 
sent to défendant during negotiations as to acceptance, an instruction 
that such taking was an acceptance as matter of law held erroneous. 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Action at law by the Pulton Bag & Cotton Mills against the Charles 
F. Murphey Company. Judgment for plaintiff, and défendant brings 
error. Reversed. 

Earl J. Smith and John I. Evans, both of Chicago, 111., for plaintiff 
in error. 

Roland D. Whitman, of Chicago, 111., for défendant in error. 

Before BAKER, ALSCHULER, and EVANS, Circuit Judges. 

i@=3For other cases see same topic & KBY-NUMBBR In ail Key-Numbered Disests & Indexes 
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EVANS, Circuit Judge. Défendant prosecutes thîs wrît of error 
to review a judgment arising out of a contract for the purchase and sale 
of 50,000 cotton bags of a certain kind and description. Plaintifï made 
tender under its contract, and défendant rejected the bags thus tender- 
ed because of their alleged failure to meet the contract requirements. 
Plaintiff also relied upon the acceptance of a portion of the shipment 
as binding défendant to accept ail of it. It is in référence to this theory 
that error is assigned, which requires our considération of the judge's 
charge to the jury. To better under stand the criticism of this charge 
we State the pertinent évidence : 

Plaintifï shipped a car containing 50,000 bags from St. Louis to de- 
fendant at Cameron, Wis. ; shipment reaching its destination November 
12, 1918. Immediately représentatives of the défendant made a rather 
cursory examination of the sacks, opened a baie or two, and reported 
by wire to défendant at Chicago "the car was below grade and very 
poor." Thereupon défendant notified plaintiff by wire that it refused 
to accept the bags, and that the car was "at Cameron, Wis., refused, 
subject to your order." Plaintiff thereupon notified défendant that its 
représentative would go to Cameron, but efforts to adjust the matter 
failed, and plaintiff notified défendant that the bags would be sold to 
pay the freight, demurrage, and storage, and the balance applied on the 
purchase price, which was done. Shortly before and after delivery 
the market for thèse bags dropped sharply. The verdict was for the 
contract price of the bags, less the amount realized from the sale. 

Defendant's agent, when he examined the car, November 12th, took 
7 bags as samples, which he sent to defendant's main office in Chicago. 
Défendant sent them to plaintiff at St. Louis. Shortly before plain- 
tiff's agent reached Cameron to inspect the car, defendant's agent again 
went to the car, accompanied by numerous witnesses. The station 
agent unsealed the car, and ail of the parties examined the bags and 
thus qualified themselves to testify later upon the trial. Their going 
and their examination was unknown to plaintiff. Five bags were taken 
from the car at this time. A few days later plaintiff's agent arrived, 
and he, together with the defendant's représentative, visited the car, 
examined a large number of sacks, and made certain tests of some of 
them. After he left, defendant's représentative returned to the car 
and took 18 more sacks, which he claimed were représentative, or, to 
use his own language : 

"Perhaps a little on the poorest order. They were taken after Miller left. 
I did not tell him I was going to make any sélection." 

The judge charged the jury: 

"There was some évidence of dealing with those bags there as though they 
belonged to the défendant. If the défendant wauted any of those bags, he 
seemed to hâve gone and taken them as though they were hls. For instance, 
they took out a bunch of bags, 6 or 7 or 8 of them, and sent them to Chicago. 
Another time they took out 5; does not appear what became of them. You 
hâve 18 bags upon the rail that were taken out. It is for you to détermine 
what eflfect that has upon the question of acceptance or rejection of this car- 
load of bags. If they were going to take the bags at ail, if they were not up 
to the contract, they had to do one of two things: It was their duty to take 
ail of the bags that were good, if they took any of the bags at ail. They had 
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no rlght to take a part, such part as might please them, for evldentiary pur- 
poses, or for any other purpose, and reject perfectly good bags. They wére 
either tlieir bags or they were not, by their acceptance." 

Exceptions were saved. Undoubtedly a purchaser may obligate him- 
self to pay for ir.erchandise not up to représentation by acceptance. 
And equally well settled is the law that acceptance of a part of a ship- 
ment may bind the purchaser to accept ail. Likewise an acceptance of 
the goods after rejection may obligate the purchaser to pay for ail 
(Cream City Glass Co. v. Friedlander, 84 Wis. 53, 54 N. W. 28, 21 L. 
R. A. 135, 36 Am. St. Rep. 895), leaving him his remedy to recoup or 
set oiï his damages arising out of the breach of warranty. But we are 
dealing with the question of acceptance as such, not with its efïect upon 
the rights of the parties. The issue of acceptance may of itself be 
one for the jury (35 Cyc. 262), fuUy as much as the issue of warran- 
ty or compliance with a warranty. Acceptance involves more than 
mère physical possession. Intent may become the determinative factor. 

The présent case is illustrative. Both parties were corporations 
that acted through agents, the vendor residing in St. Louis, the pur- 
chaser in Chicago, and the shipment was made to an agent with limited 
power in northern Wisconsin. When such agent advised his principal 
that the sacks were inferior in grade, he sent 7 samples to support his 
opinion. This was not in acceptance of any part of the shipment, for 
the défendant did not retain the sacks, but, in support of its claim based 
upon the wire of its agent, forwarded them to the plaintiff. It was 
the only practical way of settling a dispute between the parties. 

It is true at this point the défendant rejected the shipment, but the 
plaintiff did not accept this rejection as final. It called upon défendant 
to reconsider its action, and sent an agent to northern Wisconsin, who 
invited défendant to make another and more thorough examination. 
Before plaintiff's représentative arrived, defendant's agent, accom- 
panied by outside parties, went to examine the sacks, opened more baies 
than previously, and, after plaintiff's agent left, but on the same day, 
took 18 sample sacks, as he called them, that the défendant at Chicago 
might the more intelligently act in respect to plaintiff's proposai to 
reconsider its rejection and accept the carload lot. If the jury, from ail 
the évidence, did not find that this was the purpose of their taking, it 
might well hâve found that the defendant's agent at Cameron acted en- 
tirely outside his authority in taking thèse 18 bags and that his acts 
were not ratified. It is true plaintiff as3erts that défendant never acted 
in good faith, that it had already purchased other sacks, that the price 
had fallen greatly, and that défendant had decided to repudiate its con- 
tract before the shipment was ever made, and there is évidence to sup- 
port this charge. 

Thèse facts, if established to the satisfaction of the jury, may hâve 
had important bearing upon certain other issues; but we fail to see 
how they control the issue of acceptance. At best, their probative value 
was for the jury to détermine, and they do not constitute ail the évi- 
dence on the issue of defendant's good or bad faith. It must be borne 
in mind that plaintiff was dealing with défendant in Chicago, who in 
turn was relying on its agent in northern Wisconsin. This representa- 
280 F.— 24 
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tive first sent 7 sacks that satisfied his principal that the shipment 
should be rejected. Plaintift" insisted the 7 sacks were not fàir sam- 
ples, and demanded a more thorougli examination of the carldad lot. 
Défendant acquiesced, and the local agent again made an examination. 
He and plaintifï difïered in their opinion. To support his position he 
took other samples, 18 in number. It was not for him to make the ulti- 
mate décision. That responSibility rested with the principal in Chi- 
cago. When he thus took the samples, the question was not closed. 
They were taken to assist the parties in determining whether the sacks 
were up to the requirements of the contract — to détermine the question 
which défendant had reopened at plaintifif's request. At least this is 
what défendant urges, and there is some évidence to support such an 
inference. At least a jury question was presented. 

The instructions made no distinction between the taking of the first 
7 and the last 18 bags. The jury was not permitted to consider the 
purposes or the intention of défendant in taking the bags. The fact 
that the first 7 bags were submitted by défendant to plaintifï, and were 
in the latter's possession on the last examination, was ignored by thèse 
instructions. The jury was told that — 

"They [defendant's servants] had no right to take a part, such part as 
might please them, for evidentiary purposes, or for any other purpose, and re- 
ject perfectly good l)ags. They either were their bags, or they were not, 
by their acceptanee." 

We think the record did not justify the court in taking the issue of 
acceptanee from the jury. Springfield Engine Stop Co. v. Sharp, 184 
Mass. 266, 68 N. E. 224; Bell v. Andèrson, 74 Wis. 638, 43 N. W. 666 ; 
Philadelphia Whiting Co. v. Détroit White Lead Works, 58 Mich. 29, 
24 N. W. 881 ; Okell v. Smith, 1 Stark. 86. This instruction was in 
substance équivalent to a directed verdict for the plaintifï, and, being 
erroneous, must resuit in a reversai. 

The judgment is reversed, with costs, and the cause remanded for a 
new trial. 



WENNAGEL v. CONSOLIDATED GAS, ELECTRIC LIGHT & POWER CO. 

OF BALTIMORE. 

(Circuit Court of Appeals, Fourth Circuit. March 21, 1922.) 

No. 19il. 

Patents <s=3328 — 1,307,070, for device for dissipating heat In underground con- 
duits, held void for lack of Invention. 

The Wennagel patent. No. 1,307,070, for a device for dissipating heat in 
underground conduits, consisting of the insertion in one compartment 
of the conduit of a small perf orateu water pipe, by means of whleh the 
surroundlng earth may be moistened, fteW void for lack of invention, as 
raerely applying a well-known device to a new use ; other sprinkling 
devices belng then in use. 

Appeal from the District Court of the United States for the District 
of Maryland, at Baltimore ; John C. Rose, Judge. 

©sjFor other cases see same toplc & KEY-NUMBER in âll Key-Numbered blgesta & Indexoi 
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Suit in equity by George F. Wenriagel against the Consolidated Gas, 
Electric Light & Power Company of Baltimore. Decree for défend- 
ant, and complainant appeals. Affirmed. 

Wallis Giften and Lee S. Meyer, both of Baltimore, Md., for ap- 
pellant. 

E. M. Sturteyant, of Baltimore, Md., for appellee. 

Before KNAPP and WOODS, Circuit Judges, and McDOWELE, 
District Judge. 

KNAPP, Circuit Judge. Wennagel brought this suit to obtain aii 
injunction and damages for infringement of his patent, No. 1,307,070, 
issued June 17, 1919, "for an alleged nevv and useful improvement in 
dissipating beat from underground conduits." The court below held 
the patent invalid for want of invention, and he appeals. 

The electric current passing through high-tension cables in under- 
ground conduits générâtes a considérable amount of beat, which radi- 
âtes through the paper wrapped around the conductors of the cables, 
and through the lead sheathing which covers the cables, into the tile 
conduits, and thence into the earth. If the surrounding earth is moist, 
this beat is readily absorbed; but, if the earth is dry, it acts as an 
insulator and holds the beat in the conduit line. In such cases the beat 
continues to rise, until it gets so high that the cable carbonizes and 
breaks down. 

Wennagel's device for meeting this condition, as described in his 
paterit, consists of the insertion, in one of the ducts or compartments 
of a conduit line, of a small water pipe, with boles at spaced intervais, 
and the connection of this pipe with a water main, so that water can 
be turned on as needed, which will percolate through the joints of the 
conduit and thus supply the necessary moisture to the surrounding 
earth. 

The electrical conduit system of the city of Baltimore is owned by 
the municipality and operated by a commission, known as the electrical 
commission. Defendant's cables are installed in this conduit system. 
Wennagel was an employé of the commission from 1912 to 1918, He 
names May, 1915, as the date of his invention. In August, 1916, he 
made application for a patent, which vvas rejected in February, 1917. 
An amended application, filed in June of that year, was also rejected, 
but upon reconsideration was finally allowed, in July, 1918, apparent- 
ly upon the représentation that water for cooling electrical conduits 
had not been in public use for more tban two years prior to the applica- 
tion. 

If this was the theory on which the patent was granted, it certain- 
ly was contrary to undisputed facts. As early as 1912, Wennagel him- 
self had suggested the use of water in the Baltimore conduits, to avoid 
the troubles caused by beat, and was, of course, perfectly aware of its 
use for that purpose ; and prior to 1913, the Niagara Falls Power 
Company had adopted the plan of dissipating beat from its cables by 
spraying them with a rubber hose introduced into the conduits and 
connected at the manholes with pipes from the water supply of the 
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city. In that year also its gênerai superintendent, Mr. Imlay, devised 
a method of supplying water to the earth in which conduits are laid 
by placing on top of them a line of terra cotta pipe; the water let into 
this pipe from the city main percolates through the pores of the terra 
cotta and moistens the adjacent earth. The testimony shows that this 
method has proved satisfactory and corne into extensive use. It is 
described in a paper read by Mr. Imlay at a convention of electrical 
engineers in New York in February, 1915, and published in November 
of that year, and this paper was brought to Wennagel's attention while 
he was at work on his invention. 

It appears, in short, that for some four years before Wennagel ap- 
plied for a patent the method of cooling cables by injecting water 
through a rubber hose, and thus moistening the surrounding material, 
had been in effective use by the défendant company at Baltimore, and 
that the same method had been employed by the Niagara Falls Com- 
pany for even a longer time, until Imlay adopted the plan of conveying 
water through a terra cotta pipe laid on top of the conduit; and ail 
that Wennagel has done, so far as \v,e can see, is to substitute an iron 
pipe with holes in it for the terra cotta pipe and the rubber hose. That 
this involved no exercise of the inventive f aculty seems to us beyond se- 
rious question. To put an old appliance to a new use is not invention. 
Sprinklers of varions types hâve been long familiar, and none more 
simple than a pièce of perforated pipe. The sprinkler in suit possesses 
no novelty of design or mode of opération; it is merely shown to be 
adaptable to a use to which it had not before been devoted. The proper 
adjustment of the old device, so that it will successfully perform the 
new service, may require a considérable degree of mechanical skill, 
but the surmounting of such difficulties is not évidence of that orig- 
inality of conception which is necessary to sustain a patent. 

As we understand the matter, the resuit desired in this case is at- 
tained, not by the direct application of water to the cables or conduit 
line, which would seem to be comparatively ineffectuai, but by so 
moistening the adjacent earth that the excessive beat will be absorbed 
or conducted away as fast as it is generated. This may be accomplish- 
ed, among varions ways, by injecting water through a hose, by convey- 
ing it through some porous material, or by supplying it through the 
simplest kind of a sprinkler. But the latter method is not essentially 
différent from the others, and like them calls for nothing more than the 
exercise of ordinary mechanical skill. It is only repeating to say that 
tlie discovery that an old device will meet a new need is not invention. 
The learned trial judge was therefore right in holding that the instant 
case is governed by Atlantic Works v. Brady, 107 U. S. 192, 2 Sup. 
Ct. 225, 27 L. Ed.' 438, decided in 1882, and frequently quoted with 
approval. The sharp criticisms in the opinion in that case are doubt- 
less not applicable to Wennagel, but the principle there laid down is 
controlling. Even înore in point is Lovell Manufacturing Co. v. Cary, 
147 U. S. 623, 13 Sup. Ct. 472, 37 L. Ed. 307, in which the Suprême 
Court, citing numerous décisions, says ( 147 U. S. 637, 13 Sup. Ct. 
477, 37 h. Ed. 307) : 
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"The princlple deducible from those cases is that it Is not a patentable in- 
vention to apply old and well-known devices and processes to new uses, in 
otlier and analogous arts." 

The decree appealed from will be affirmed. 



WILLIAMS et al. v. KOZAK. 

(Circnit Court of Appeals, Fourth Circuit. March 21, 1922.) 
No. 1930. 

1, Justices of the peace <s;=:323— Liable for négligent issuance of illégal search war- 

rant. 

A justice of tlie peace, who, witliout tlie complaint under oath re^ 
quired by statute, issues a search warrant in a civil case, acts entirely out- 
side of his Jurisdiction, and is liable for actual compeusatory damages 
re.sulting from invasion of defendant's premises or other wrongs done by 
the officer in atternpted exécution of the illégal warrant, but not for mali- 
oious or vindlctive acts of such officer which he did not authorize or 
sanction. 

2. Trial ©=3252(6)— Instruction held not warranted by évidence. 

An instruction authorizing a verdict for damages against a justice of 
the peace on a finding of malice in the issuance of a search warrant held 
erroneous, where there was no évidence to support a finding of malice. 

In Error to the District Court of the United States for the Eastern 
District of Virginia, at Norfolk; Edmund Waddill, Jr., Judge. 

Action at law by Max Kozak against WilHam F. D. Williams and 
Robert H. Reynolds. Judgment for plaintiff, and défendants bring 
error. Reversed. 

S. James Turlington, of Accomac, Va. (Thomas H. Nottingham, 
of Eastville, Va., on the brief), for plaintifïs in error. 

James E. Heath, of Norfolk, Va. (Louis S. Sacks, of Cape Charles, 
Va., and Tazewell Taylor, of Norfolk, Va., on the brief), for défend- 
ant in error. 

Before KNAPP and WOODS, Circuit Judges, and ROSE, District 
Judge. 

WOODS, Circuit Judge. Plaintiff, Max Kozak, is a maker and re- 
pairer of shoes at Cape Charles, Va. Janie Gunter, a negro woman, 
left with him two pairs of shoes to be repaired. Claiming that one 
pair returned was not hers, she made an effort with the assistance of 
Reynolds, the town sergeant, to get Kozak to correct the alleged mis- 
take. The effort was unsuccessful, Kozak contending no mistake had 
been made. On the advice of Reynolds she then applied to Williams, 
the local justice of the peace, for his assistance. Williams issued a 
warrant of detinue and made it returnable the same day. The statute 
requires that, except by consent, the trial in a civil action shall not be 
held until the expiration of five days. Kozak and his wife are Rus- 
sians, and he speaks broken English. In the course of the trial of this 
civil case the justice of the peace issued a search warrant for the shoes 

©=oFor other cases see same toplc & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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without the sworn complaint, required by statute, that goods had been 
stolén, embezzled, or obtained by false pretenses. The justice thus 
explains the upsetting of his judicial equilibrium and conséquent illégal 
action : 

"I asked Mr. Reynolds to go and get Mr. Kojiak to corne, and Mrs. Ko/.ak 
said he cannot speak good, and she could speak for him, and I said surely, 
and the colored woman started to explain herself, and Mrs. Kozak kept call- 
ing lier a thief and a liar, and she was so exclted I did not hear much that 
passed, and It was a one-sided affair, I could hardly hear myself think, and 
finally I could not get heads or tails of the thing, so I said to Mr. Reynolds, 
'I do not know of anything better than for ail the parties to go and look at 
the shoes in the shop, and see if the woman can identify them.' She said 
thèse were not hers, and Mr. Reynolds said, 'I hâve been there one time this 
afternoon and they ran me out,' and I said, 'I will give you a warrant,' and 
I made it out and gave it to him, and told him to look for the shoes." 

The sergeant, Reynolds, in Company with Janie Gunter, went to 
Kozak's shop and undertook to search for the shoes. While this was 
going on Kozak and his wife returned. A mêlée followed. Kozak in 
this action recovered judgment for $700 damages against the justice 
of the peace and the sergeant, on the allégations that they had forced 
him to walk through the streets of Cape Charles to the office of the 
justice and then imprisoned him; that they beat and bruised and ill- 
treated and imprisoned him ; that they invaded his place of business 
without warrant and searched and ransacked it. The warrant of det- 
inue was a mère summons to défendant to appear and answer the com- 
plaint of Janie Gunter. It did not command or authorize the arrest of 
Kozak, and if the sergeant did arrest plaintiff under it lie alone was 
responsible. 

[1] In issuing the search warrant in a civil case without complaint 
under oath, the justice acted entirely outside of his jurisdiction, and is 
responsible for actual compensatory damages which proximately re- 
sulted from his illégal action. Therefore actual damages for any in- 
vasion of plaintifiE's premises, and for any other wrongs done by the 
sergeant growing out of the attempted enforcement of the illégal war- 
rant, are chargeable to the justice as well as the sergeant. Flack v. 
Harrington, Breese (111.) 213, 12 Am. Dec. 170; Kelly v. Rembert, 
Harp. (S. C.) 65, 18 Am. Dec. 643: Bissell v. Gold, 1 Wend. (N. Y.) 
210, 19 Am. Dec. 480; Broom v. Douglass, 175 Ala. 268, 57 South. 
860, 44 L. R. A. (N. S.) 164, Ann. Cas. 1914C, 1155; Landseidel v. 
Culeman (N. D.) 181 N. W. 593, 13 A. L. R. 1339, note, 1351, 1360. 

The instruction that, if the justice acted without malice, plaintiff 
could recover nothing more than nominal damages — defined by the 
court to be damages substantially small — was too favorable to the de- 
fendant Williams. We think the évidence shows, beyond doubt, the 
absence of malice on the part of the justice of the peace. He was 
négligent in issuing a search warrant, void for lack of jurisdiction. 
But his action was taken in good faith, with the good motive of trying 
to adjust expeditiously a petty dispute over a pair of shoes. There 
is no évidence that he participated in, authorized, or sanctioned any 
malicious or vindictive motive or action attributable to the sergeant, 
and for that hé is not Hable. Foley v. Martin, 142 Cal. 256, 71 Pac. 
165, 75 Pac. 842, 100 Am. St. Rep. 123, and note. 
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[2] The jury was nevertheless given this instruction: 

"If you believe from the testimony that the said Williams, in issuing said 
search warrant, aeted witli malice— that is, with the purpose and intent, by 
reason of his officiai position, to do injiiry to the plaintiff's person or prop- 
erty, or to humlliate and dégrade him— then, and in such case, the défendant 
Williams may be held liable in damages for the ordinary results whieh would 
likely follow such improper conduet." 

In the "eleventh instruction" the same charge was made. Thèse 
instructions, having no basis in the évidence against the justice of the 
peace, were erroneous as to hrm. 

The instruction was given to the jury that, if the sergeant, Reynolds, 
during the search made an assault on both the plaintiff and his wife, 
they should assess damages that would compensate plaintifï for the 
physical and mental suffering by reason of such misconduct by the de- 
fendant. This instruction was erroneous and confusing. The jury 
might well hâve concluded that they should include in the verdict dam- 
ages for assault on plaintiff's wife, which she alone could recover. 

Reversed. 



BRADLEE &. McINTOSH CO. v. FREY & SON, Inc. 

(Circuit Court of Appeals, Fourth Circuit. March 21, 1922.) 
No. 19.32. 

Sales ©=381 (I)— Delivery held not in compllance with contract. 

A contract by plaintiff for sale to défendant of sugar to be imported, 
which stated that the sugar was "expeeted to arrive in New York June 
and .luly," held not to bind défendant to accept sugar tendered in Sep- 
lember, where it was not shipped in such vessel and by such route as 
warranted a reasouable expectation of its arrivai in New York in July. 

In Error to the District Court of the United States for the District 
of Maryland, at Baltimore ; John C. Rose, Judge. 

Action at law by the Bradlee & Mcintosh Company against Frey & 
Son, Incorporated. Judgment for défendant, and plaintiff brings er- 
ror. Affirmed. 

W. Irvine Cross, of Baltimore, Md., for plaintiff in errer. 

Horace T. Smith and Charles McHenry Howard, both of Baltimore, 
Md., for défendant in error. 

Before KNAPP and WOODS, Circuit Judges, and McDOWELL, 
District Judge. 

WOODS, Circuit Judge. Plaintiff, Bradlee & Mcintosh Company, 
of Boston, made this contract for the sale of Sugar with défendant, 
Frey & Son, Incorporated, of Baltimore : 

"Aprll 26, 1920. 

"Sold to Frey & Son, Baltimore. Maryland, 1,000 (one thousand) bags (ap- 
proximate weight 224 pounds net each) foreign reflned granulated sugar, pack- 
ed in double bags, @ 24c. (twenty-four cents) per pound, duty paid, ex ship 
New York. Landed weights. 

^ssFor other cases eee same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & iDdexes 
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"Shipment; From source during April and May, expected to arrive in New 
Yorli June and July. 

"Payment: Buyer to open immediately Irrévocable bank crédit for ap- 
proximate value in favor of Bradlee & Mclntosh Company, payable aguinst 
shipping documents. 

"Force majeure conditions to apply to tliis contract. No arrivai, no sale." 

A number of like contracts were made with other dealers at the same 
time. Thèse contracts of sale were made by Bradlee & Mcintosh 
Company on the faith of its own contract for 1,150 tons of sugar with 
Czarinkow-Rionda Company, of Hong Kong, dated April 21, 1920, 
containing thèse provisions : 

"Shipment to be made during April, Muy, 1920, as follows from Hong 
Kong, with transshipment at Port Said, Gibraltar, or London, at sellers' op- 
tion for New York. 

"450 tons per S. S. Glenilïer, scheduled to load abt. mld April. 

"200 tons per S. S. Professor, scheduled to load May. 

"500 tons per S. S. Gleuade, scheduled to load abt. end May." 

The Gleniffer sailed from Hong Kong the latter part of April. At 
Gibraltar the sugar was transshipped by another vessel, and reached 
New York in July. AU of this consignment was delivered to pur- 
chasers other than Frey & Son, for the reason that their letters of 
crédit would expire earlier than that of Frey & Son. The Glenade 
sailed from Hong Kong for London, May 27, 1920. The sugar was 
transshipped in Condon, and reached New York September 2, 1920. 
The quantity of sugar contracted to Frey & Son was shipped to it from 
that vessel. Défendant refused to receive it, on the claira that the de- 
livery was not in compliance with the contract. It was then sold by 
plaintiff. This action is for the différence between the price realized 
and the contract price. 

The obligation of the parties was fixed by the contract at its date. 
The plaintifiE did not guarantee delivery at any spécifie time, but it did 
give défendant thèse assurances against indefinite delay, namely: 
That the sugar should be shipped from the source between the Ist of 
April and the last of May, and by such vessels and route as would 
produce in the minds of the plaintifïs a reasonable expectation that it 
would reach New York in July. The shipment in the Glenade from 
Hong Kong was actually made within the time required by the con- 
tract. The only question is whether it was made in such vessel and 
by such route as warranted the reasonable expectation that it would 
reach New York in July. If it was, then the plaintiff complied with 
its contract, and the défendant was bound to take the sugar at the 
price specified, although the sugar did not arrive until September; 
if it was not, then the plaintifï breached one of the vital conditions 
and the défendant was relieved. On this issue the burden was on the 
plaintiff to prove comphance with its contract. 

The sole reliance of the plaintiff for the alleged expectation that the 
sugar would reach New York in July was its own contract with Czar- 
inkow-Rionda Company, of Hong Kong. Plaintiff's treasurer, Brad- 
lee, testified that his corporation was new in the business, had never 
im.ported from China before, and knew little about trade conditions ; 
that, according to the information he had, a cargo starting from Hong 
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Kong the end of May might hâve reached New York by July 31st, 
"if it came on fast boats, and the beat had corne right along, and it 
did not make a lot of stops." This seems to be an admission that his 
corporation was not warranted in having a reasonable expectation at 
the date of the contract that sugar shipped "about end of May" in the 
Glenade, and transshipped at Port Said, Gibraltar, or London, wonld 
reach New York in July. 

The testimony of witnesses cngaged in the Far East trade was to the 
effect that ail informed persons knew that delivery could hâve been 
made in New York within the time of expectation only by a vessel 
taking a direct route and without the delay of transshipment. There 
was also uncontradicted testimony to the effect that according to the 
custom and understanding of the trade the contract between plaintiff 
and défendant meant a direct voyage without transshipment. 

We are unable to perceive how the plaintiff can claim that actual 
arrivai in New York in July by another vessel of enough sugar to fill 
its sale to défendants was a fulfilment of its contract. Surely it would 
hâve been had this sugar been tendered défendant. But plaintiff's 
allocation of that sugar to other buyers, and of the sugar on the Glen- 
ade to the défendant, was an irrévocable binding déclaration that the 
defendant's sugar was shipped on the Glenade on May 28th. 

The District Judge submitted to the jury as the vital issues: (1) 
Did the plaintiff ship the sugar for the défendant in such a vessel and 
by such route that it had a reasonable expectation of arrivai in New 
York in July? and (2) did the contract, according to the common 
understanding of the trade, mean that the shipment should be made by 
direct route without transshipment ? Thèse were the vital issues, upon 
which the testimony left little room for doubt. Thèse issues were con- 
clusively decided by the jury against the plaintiff. 

Affirmed. 



PATTERSON-SARGENT CO., Inc., v. RUMBLE et al. 
In re W. P. WILKIN CO., Inc. 

(Circuit Court of Appeals, Fourth Circuit. Februai-y 7, 1922.) 

Xo. 1016. 

Bankruptcy <s=>l40(3)— Merchandise held by bankrupt as anent held not re- 
claimable under Virginia statute. 

Merchandise shipped by petitioner to hanlîrupt to be stored and de- 
livered to petitioner's customers on orders, with the rigtit to bankrupt 
to purchase such as desired, whicli was placed by bankrupt in its ware- 
liouses witli other goods for sale, and from which it made sales, as to 
that remalning which came into possession of its trustées, heM not re- 
claimable by petitioner under Code Va. 1910, § 5224, providing that, if 
any person transact business in his own name, without a required désig- 
nation of agency, ail property or stock acquired or used in such business 
shall as to his creditors be liable for his debts. 

Appeal from the District Court of the United States for the East- 
ern District of Virginia, at Norfolk, in Bankruptcy; Edmund Wad- 
dill, Jr., Judge. 

<Ê=>For other cases see same topic & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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In the matter of the W. P. Wakin Company, Inc., bankrupt. Front 
an order denyii^ the pétition of the Patterson-Sargent Company, Inc., 
against H. H. Rumble and others, trustées, to reclaim property, it ap- 
peals. Affirmed. 

Certiorari denied 257 U. S. , 42 Sup. Ct. 590, 66 L. Ed. . 

John S. Wise, Jr., of New York City (Hugh C. & Hugh W. Davis, 
of Norfolk, Va., on the brief), for appellant. 

J. Winston Read, of Newport News, Va. (Harry K. Wolcott, of Nor- 
folk, Va., on the brief), for appellees, 

Before KNAPP and WOODS, Circuit Judges, and ROSE, Dis- 
trict Judge. 

KNAPP, Circuit Judge. The W. P. Wilkin Company, Inc., filed a 
pétition in bankruptcy, and on January 25, 1921, Flory and Rumble 
were appointed receivers. On February 10 they were also, together 
with one McMurran, appointed trustées. This appeal is brought by the 
Patterson-Sargent Company, Inc., petitioner below, from an order dis- 
missing its pétition, filed on February 24, by which it sought to reclaim 
certain property which the receivers had taken into possession. The 
right to retain is asserted under section 5224 of the Code of Virginia, 
which reads as follows : 

"If any person transact business as a trader, wlth the addition of the words 
'factor,' 'agent,' 'and company,' or 'and Co.,' and fail to disclose the name of 
hls principal or partner by a slgn In letters easy to be read, placed consplcu- 
ously at the house whereln such business Is transacted, and also by a notice 
publlshed for two weeks In a newspaper (If any) printed In the clty, town or 
county wherein the same Is transacted ; or If any person transact such busi- 
ness in hls own name, wlthout any such addition ; ail the property, stock, and 
choses in action acquired or used In such business shall, as to the creditors, of 
any such person, be liable for the debts of such person. This section shall not 
apply to a person transacting such business under a license to him as an auc- 
tioneer or commission merchant." 

The Wilkin Company carried on a ship chandlery business under 
a gênerai merchandise license. It had no license as an auctioneer or 
commission merchant, and had made no publication in the newspapers 
of its agency, or of any other interest in the business than its own. 
The Patterson-Sargent Company, Inc., having offices in Cleveland, 
Ohio, and New York City, made a contract with the Wilkin Company, 
dated June 1, 1919, by which the latter agreed "to accept and store 
upon arrivai ail material consigned by the Patterson-Sargent Com- 
pany," and to deliver on behalf of that company, for a service charge, 
material from this stock to named parties at Norfolk, Newport News, 
and Hampton Roads, Va., sending daily memoranda of such deliveries 
to the New York office for billing to the purchasers. It was also per- 
mitted to "purchase from stock stored * * * so much thereof as 
it may from time to time require, * * * such sales being sub- 
ject to proper settlement the lOth of the month following." This con- 
tract reserved title to the property in the consigner, subject to the right 
of the Wilkin Company to "purchase from stock' stored," and provided 
for its termination by either party on written notice of 60 days. The 
contract was canceled by the Patterson-Sargent Company on or about 
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January 15, but without the required notice; such action having been 
taken, as stated by Mr. Wilkin, président of the Wilkin Company, 
"owing to the condition of our company," and he admitted having ad- 
vised the petitioner of its financial embarrassment 2 or 3 days before. 

About the same time, Wilkin attempted to sublet to one Westheimer, 
a clerk in his employ, a warehouse fronting on the Roanoke dock side 
of Campbell's wharf, Norfolk, then underlease to the Wilkin Company, 
as was also the adjoining warehouse facing on the Commercial Place 
side of Campbell's wharf, and on the 19th of January he transferred 
the larger part of the goods now claimed by the petitioner from the 
Commercial Place warehouse to the one on the Roanoke dock side of 
the wharf. A small portion of the goods claimed was brought from 
JSTewport News. Upon learning of this removal, the receivers, on 
January 29, finding Mr. Wilkin on the premises, advised him that they 
considered it their duty to take possession of the property, which they 
accordingly did; Wilkin consenting thereto and remaining in charge 
for them. 

Inasmuch as the lease of thèse premises to the Wilkin Company pro- 
hibited assignment or subletting without the consent of the owfier, 
which was refused, the trustées assert that the lease to Westheimer was 
wholly invalid. But in the view we take of the case the question of 
the validity of that lease is quite immaterial. Even if it be conceded 
that Wilkin for a short time had possession for the petitioner as its 
agent of the property in dispute, he voluntarily rehnquished it to the 
receivers at their request, and they hâve ever since been in peaceable 
possession thereof. Indeed, the fact that petitioner seeks to reclaim 
the property in this proceeding implies acknowledgment that it is held 
in peaceable possession by the trustées. 

As we see the matter, the sole question hère is whether the proper- 
ty claimd by petitioner was "acquired or used" in the business of the 
bankrupt, within the meaning of the Virginia statute, and that it was 
so acquired and used seems to us not doubtful. The goods consigned 
to the Wilkin Company were shipped and waybilled the same as to a 
purchaser; they were placed in its warehouses alongside goods ob- 
tained from other sources and exposed for sale in like manner; and 
from the stock on hand from time to time sales were made to customers 
procured by the Wilkin Company, presumably at priées and on terms 
fixed by it, as well as sales for a service charge to the parties named 
in the contract with petitioner. In short, in their légal aspect, the facts 
of record are practically identical with those considered by us in Vir- 
ginia Book Co. v. Sites, 254 Fed. 46, 165 C. C. A. 456, and the views 
expressed therein, and in the authorities there cited, are décisive of 
this case. "To hold otherwise/' as we then said, "would be to defeat in 
large degree the declared purpose of the statute and open the door to 
its easy évasion." 
Affirmed. 
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REED V. DUNLAP. 

In re SCOTT & BLACKMER. 

(Circuit Court of Appeals, Eiglitli Circuit. April 14, 1922.) 

No. 5913. 

1. Bankruptcy <g=9340— Proof of daim against bankrupt partnership some évi- 

dence that debt was a flrm debt. 

Proof of claim filed against bankrupt partnership firm was sonie evi- 
ûence tliat tlie debt for wliicli claim filed was a debt of the flrm, not- 
withstanding objection to the claim. 

2. Bankruptcy <s=3340— Evidence held to show debt evidenoed by notes signed by 

partners individuaily was partnership debt. 

In bankruptcy proceedings involving issue as to whether claim based on 
notes signed by the partners individuaily were the individual notes of the 
partners or the notes of the bankrupt flrm, évidence Jield to overcome the 
presumption that the notes were the individual debt of the partners and 
to prove the debt a partnership obligation, 

Appeal from the District Court of the United States for the Western 
District of Oklahoma ; John H. Cotteral, Judge. 

In the matter of the bankruptcy of Scott & Blackmer, bankrupt. 
Claim by Ida A. Dunlap, opposed by L. S. Reed, as trustée in bankrupt- 
cy. Claim disallowed by référée, but allowed by the District Court on 
pétition for review of l'eferee's action, and the trustée appeals. Af~ 
firmed. 

W. F. Wilson, of Oklahoma City, 0kl. (Wilson, Tomerlin & Threl- 
keld and Howard & Beets, ail of Oklahoma, Okl., Tolbert & To'bert, 
of Hobart, Okl., and E. E. Brown and John N. Ott, both of Chicago 
111., on the brief ) , for appellant. 

J. A. 'Duff, of Cordell, Okl. (Massingale & Duff, of Cordell, Okl., on 
the brief), for appellee. 

Before CARLAND and STONE, Circuit Judges, and TRIEBER, 
District Judge. 

CARLAND, Circuit Judge. [1,2], Appellee filed a claim against 
the estate of the firm of Scott & Blackmer, bankrupt, amounting to 
$11,473. In her oath to said claim as amended, the considération of 
the same was stated to be stock of the First National Bank of Hobart, 
Okl. The claim was based on four promissory notes signed D. A. 
Scott and R. C. Blackmer. The trustée objected to the allowance of 
the claim against the copartnership as it appeared on the face of the 
notes that they were signed by Scott & Blackmer individuaily. The réf- 
érée disallowed the claim, but the District Court on pétition to review 
reversed his action and allowed the claim against the copartnership. 
The question before us is as to whether the presumption that the notes 
were the individual notes of the persons who signed tliem, arising from 
their individual signatures, was overcome by the évidence. The proof 
of claim notwithstanding the objection to the same was some évidence 

<g=DFor other cases see same topic & KEY-NUMBER In ail Key-Numbered Digesta & Indexe» 



EEED V. DUNLAP 381 

(280 P.) 

that the debt for which the claim was filed was a debt of the copartner- 
ship. Whitney v. Dresser, 200 U. S. 532, 26 Sup. Ct. 316, 50 L. Ed. 
584; Frederick v. Citizens' National Bank, 231 Fed. 667, 145 C. C. A. 
553. 

The testimony of four witnesses was offered before the référée upon 
the question as to whether the claim of appellee was a copartnership 
obligation or not. Thèse witnesses were R. C. Blackmer, a member of 
the copartnership, L. S. Reed, trustée, and E. F. Dunlap and E. A. 
L,ivermore, who testified by déposition. Blackmer testified that he was 
a member of the firm of Scott & Blackmer, Hobart, Okl. ; that in 
March, 1913, said firm had a transaction with Ida A. Dunlap, through 
her agent and husband E. F. Dunlap, who was président of the First 
National Bank of Hobart; that the firm bought 165 shares of the 
stock of said bank which constituted ail the Dunlap interest ; that the 
stock was purchased by the partner.ship. Ail but $10,000 of the pur- 
chase price was in money which was paid by Scott & Blackmer out 
of partnership assets. The balance of the considération was evidenced 
by the notes constituting the présent claim. That it was the intention 
of Mr. Scott and him.self to pledge the partnership to pay the notes. 
Scott & Blackmer paid the interest on the notes out of partnership 
funds. We sold some of the stock to différent friends of ours at the 
same price that we bought and at the time we bought it. Blackmer on 
cross-examination testified that the stock certificates were issued to him 
individually and to Scott individually, as a matter of convenience to 
enable them to serve as officers. Dunlap testified : 

That the claim In controversy was based upon purchase of bank stock ; that 
the notes were given in partial payment for the purchase of bank stock ; that 
the notes were given by Scott & Blackmer to Ida A. Dunlap ; that the con- 
sidération for the notes was bank stock in the First National Bank of Hobart, 
Okl., bought by Scott & Blackmer, of the value of $24,825. .$15,000 was paid 
in cash and the notes covered the balance. "The stock, before It was pur- 
chased by Scott & Blackmer, belonged to Ida A. Dunlap and myself. I dealt 
with Scott & Blackmer as a flrm. The check for $15,000 cash was signed 
by Scott & Blackmer. The stock was sold to Scott & Blackmer as a part- 
nership. Scott & Blackmer paid interest on the notes as a partnership. The 
Interest was paid by check signed by Scott & Blackmer. Some payments were 
made on the notes by checks, which were signed by Scott & Blackmer. Scott 
& Blackmer stated, when buying the stock, that they wanted it as an aid to 
their farm loan business, and in their conversation relative to this negotia- 
tion they always used the word 'we.' I understood that the notes in con- 
troversy had to do with the partnership transaction of Scott & Blackmer. 
Scott & Blackmer told me that they were buying it as an aid to their farm 
loan business ; that they were keeping a very small part of it themselves, but 
were selllng It to their différent connections — people to whom they sold their 
farm loan paper. I had no business with D. A. Scott and R. C. Blackmer as 
individuals." 

Livermore, bookkeeper for Scott & Blackmer, testified to having is- 
sued firm checks in payment of the interest on the Ida A. Dunlap 
notes. The référée also found that the $15,000 payment and the va- 
rious other interest payments were made by the firm and charged 
against the firm assets. The testimony of this witness in regard to the 
other book entries concerning which he was asked is confusing and 
difficult to understand. 
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Blackmer testified that Scott never looked at the books much; that 
he (Blackmer) was blind, and could not see the books if he had look- 
ed. Scott did not care what you did lastweek, but what you were going 
to do next week. Mr. Livermore took directions from both of us. 
The testimony of Reed, the trustée, simply shows a very confused and 
unireliable condition of the books of the copartnership, and from ail 
the testimony we conclude that they are of no value in determining the 
question at issue. There would seem to be no necessity for discussing 
the propositions of law raised in the briefs of counsel, as there can 
be no dispute at the présent time that the différence between firm debts 
and individual debts is a matter of substance, and the distinction must 
be kept clearly in mind in proving claims against a copartnership which 
is bankrupt. 

The question in this case is one of fact, and we think the évidence 
preponderates in favor of the proposition that the amount due on the 
notes in question is a partnership obligation. The référée found dif- 
ferently, but when the real testimony which must be considered in de- 
termining the matter, is read, we agrée with the District Court in its 
conclusion, and its order in the premises is therefore afhrmed. 



ONE PIECE BIFOCAL LENS CO. v. STEAD. 

(Circuit Court of Appeals, Second Circuit. April 3, 1922.) 
No. 201. 

Patents i@=3328— 932,965, for a solid bifocal iens, held not Infringed. 

The Conner patent, No. 9.32,965, for a solid bifocal Iens having a uni- 
fonn thickness through both fields at the curved Une of jolnder, whoreby 
the division is practieally free from prlsmittic effects, held not infringed 
by a Iens naade under a prior disclosure, which, as nlade, had a shoulder at 
the Une joining the two fields, wliich shoulder was subsequently ground 
oft In polishing, so as to présent to the eye an appearance of unifomi 
thickness similar to plaintiff's Iens, but not having its quality of avold- 
ing prismatic effect. 

Appeal from the District Court of the United States for the Western 
District of New York. 

Suit in equity for infrlngement of patent by the One Pièce Bifocal 
Lens Company against Harold J. Stead, doing business as the H. J. 
Stead Optical Company. Decree for plaintiff (274 Fed. 667), and de- 
fendant appeals. Reversed and remanded, with directions to dismiss 
Ihe bill. 

Suit is upnn Conner patent, 932,905, for a "solid bifocal Iens." The single 
daim is as follows: "A l>ifocal Iens, comprising one làece of glass having an 
upper distance field, a lower and smaller near fleld, and an arched division 
separating the two fields, but the leus at the curved Une of jolnder of the 
upper and lower fiehls having a uniform thickness through botii (ields, where- 
by the said division is practieally free from prismatic effects." 

The trial court found the patent valid and infringed; défendant appealed. 

.gz^sFor other cases see same toplc & KBY-NUMBER in ail Key-Numberefl Digests & Indexes 
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Howard P. Denîson and E. A. Thompson, both of Syracuse, N. Y., 
for appellant. 

Edward Rector, of Chicago, 111., and V. H. Lockwood, of Indianapo- 
lis, Ind., for appellee. • 

Before HOUGH, MANTON, and MAYER, Circuit Judges. 

HOUGH, Circuit Judge. With the court below we assume the va- 
lidity of the claim in suit. As to the history of the art and the nature 
of Conner's patented improvement, nothing need be added to the dis- 
cussion of thèse matters by Rose, District Judge, in One Pièce, etc., 
Co. V. Bisight Co., 246 Fed. 450, affirmed (C. C. A.) 259 Fed. 275. Up- 
on the same authority we assume the invalidity of the first and third 
claims of Alexander's patent, 954,772 ; therefore it was open to this 
défendant or any one else to manufacture bifocal lenses of the style 
displayed by Alexander in his invalidated claims. 

The sole question in this case is whether the défendant by making 
some or ail of the alleged infringements ofifered in évidence has vio- 
lated Conner's admitted right. It is a necessary preliminary to this 
inquiry to state exactly what we conceive to be the resulting form 
of a lens covered by the Conner claim in suit. 

The language of the patent is that "the lens at the curved Une of 
joinder of the upper and lower fields [bas] a uniform thickness 
through both fields." It is obvions that the Vvord "line" is not used in 
the mathematical sensé of exhibiting length without other dimensions, 
What Conner invented was a form of juncture between reading and 
distance lenses, which produced equal thicknesses of glass on each side 
of the exact junction line, but at small (indeed, almost miscroscopic) 
distances from said line. Thus, a vertical section of Conner's construc- 
tion would look like a similar section of a hill with sides of exactly 
equal curvature near the apex. Conner déclares, and the testimony 
bears out, that this construction produces a "division practically free 
from prismatic effects." 

Conner's patented resuit may be obtained by means other than those 
disclosed in his method patent, 925,802 ; but, no matter what means 
or method be employed in the making of this patented article, fine 
work is required, skilled labor is necessary, and even then the percent- 
age of failures rejected by rigid inspection is quite large. 

The Alexander lens, which any one can make so far as patent rights 
are concerned, necessarily exhibits, even when completed according 
to Alexander's disclosure, a shoulder or substantially vertical line de- 
limiting and separating the reading and distance portions of the lens. 
A vertical section of that lens does not look like a hill, but like a pair 
of steps — the level of one step being the lens for distance, and the 
level of the other the lens for reading — and the séparation between 
them is perpendicular. 

We consider it proven beyond ail doubt, and especially by the wit- 
ness Zircher, called for the plaintiff, that défendant makes ail its lenses 
in the Alexander manner, and not in that of Conner. It is, however, 
also proven that, when défendant has by machines produced what may 
be called an Alexander lens, it is subjected to a polishing process which 
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whoUy or partially removes the Alexander shoulder. Resuit is what 
défendant calls a "zone of aberration." It is obvions that defend- 
ant's resulting commercial product is a ruder, cheaper, and less ac- 
curately formed set of bifocal lenses than plaintiflE's carefully worked 
product. 

But the only inquiry in this suit is whether the polishing of an Alex- 
ander lens in the manner amply testifîed to does or can produce the 
Conner lens. The différences between the comparatively cheap product 
of défendant and the carefully finished one of plaintiff are matters of 
millimeters ; the différence cannot be determined by visual inspection, 
and we think that the court below fell into error in deciding this case, 
not upon the oral évidence, but by considering the appearance to a lay- 
man in such matters of plaintiff's and def endant's commercial products. 

To us there are some of the alleged infringements that do not in the 
least resemble Conner's disclosure, and there are others which we cannot 
distinguish from some of the plaintiff's glasses. But causes cannot be 
decided in that manner; the évidence is that défendant starts bis pol- 
ishing process with an Alexander lens, and there is no évidence to show 
how, as matter of mechanics or mathematics, the polishing of what 
in vertical section looks like a pair of steps can be made into something 
which on vertical section resembles a hill, with equally curving sides. 

We do not assert that the thing is impossible; but there is no évi- 
dence to show its possibility, and in our opinion ail the probabilities 
justifiably based on the évidence indicate that this défendant has donc 
no more than produce a cheap machine-made lens, possessing, and ac- 
knowledging tlie possession of that very "zone of aberration" which is 
sure to produce the "prismatic effects" that hâve been avoided by Con- 
ner's scientifically accurate patented product. 

Holding, therefore, that the évidence of infringement is quite in- 
sufficient, it is ordered that the decree below be reversed, with costs, 
and the matter remanded, with directions to dismiss the bill. 
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ATWOOD-LARSON CO. v. HASVOLD et al. 
In re RICHMOND EQUITY EXCH. 

(Circuit Court of Appeals, Eighth Circuit. April 8, 1922.) 

No. 217. 

Bankruptcy <S=>339— Référée must hear objections to daim on the ground that 
créditer lias received préférences. 

Where objections are rnade to tlie claim of a creditor on the ground 
that he has received voidable préférences, it is the duty of the référée 
to liear évidence in support of such objections, and, if sustained, to dis- 
allow the claim as requlred by Bankruptcy Act, § 57g (Comp. St. § 9641), 
unless the préférences are surrendered. 

Pétition to Revise Order of the District Court of the United States 
for the District of South Dakota ; James D. Elliott, Judge. 

In the matter of the Richmond Equity Exchange, bankrupt. Pé- 
tition by the Atwood-Larson Company to revise order of District Court 
as to objections of H. R. Hasvold and others, creditors. Affirmed. 

Hugh J. McClearn and LesHe C. Gilbertson, both of Duluth, Minn., 
and R. A. Dunham, of Clark, S. D., for petitioner. 

G. N. WilHamson and Williamson, WilUamson & Smith, ail of Aber- 
deen, S. D., for respondents. 

Before SANBORN, STONE, and LEWIS, Circuit Judges. 

LEWIS, Circuit Judge. This pétition to revise the action of the 
Bankruptcy Court recites that Richmond Equity Exchange, a corpora- 
tion, was adjudge.d a bankrupt January 25, 192L that the first meeting 
of creditors was held February 7, 1921, at which Hasvold and other 
creditors filed written objections to the allowance of the claim made 
by petitioner, on the ground that claimant had received from bankrupt 
within the four months' period $3,000 in money and wheat valued at 
$10,000, as payments on the indebtedness to petitioner, and which sums 
it was alleged by objecting creditors constituted voidable préférences. 
The référée denied the objecting creditors the right and opportunity to 
présent proof to sustain their objections, overruled them without hear- 
ing any testimony and allowed petitioner's claim. On review the Bank- 
ruptcy Court vacated the action of the référée and ordered — 

"That the said order of the Référée, dated February 7th, 1921, refuslng the 
request of the objectors to furnish évidence in support of the objections and 
overruling the objections and allowing the clainj of Atwood-Larson Company, 
be and the same hereby Is reversed and said matter Is hereby returned to the 
Référée with instructions to set a date for hearing said objections, give due 
notice thereof to the parties interested, or thelr attorneys, and hear évidence 
in support of the objections filed to the claim of At'\vood-I>arson Company; and 
if it is found that the objections are established, that an order be made dis- 
allowing the claim of Atwood-Tyarson Compaixy until they hâve surreni^red 
any préférence that it is found they had received as 'set f orth In the objections 
to their claim when. filed." 

^=»For other cases aee same toplc & KET-NUMBER In ail Kèy-Numbéféd Dlgests & Indexe» 
280 F.— 25 
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This is the action complained of and which we are asked to revise 
as being erroneOus in matter>ôf law. Errors specified and argued hère 
are ail to the effect that the objections to the allowance of the claim 
presented a controversy that should be determined only in a plenary 
suit, and cannot be disposed of in this summary way without petitioner's 
consent. This is a mistaken view of what the référée was called on 
to détermine. It was not a proceeding to recover the alleged préfér- 
ence, but to détermine whether the référée would décline to allow the 
claint on account of petitioner's having received a voidable préférence. 
It was clearly the duly of the référée to hear évidence on the objections 
interposed by Hasvold and other creditors. Bankruptcy Act, § 57 
(Comp. St. § 9641) d, f, g. If those objections had been sustaineq the 
petitioner would not hâve been bound by that ruling to surrender the 
préférence. It would hâve been at its option to do so and hâve its 
claim allowed in full, or to retain the préférence and forego the im- 
médiate allowance of its claim. Stevens v. Nave-McCord Merc. Co., 
150 Ked. 71, 75, 80 C. C. A. 25 ; In re Quinn, 165 Fed. 144, 91 C. C. 
A. 178; Evans v. Claridge, 176 Fed. 907, 909, 100 C. C. A. Zll ; Union 
Central Life Ins. Co. v. Drake, 214 Fed. 536, 550, 131 C. C. A. 82 ; 
Page V. Rogers, 211 U. S. 575, 29 Sup. Ct. 159, 53 L. Ed. 332. A 
similar condition was dealt with by this court4n W. S. Peck & Co. v. 
Whitmer, 231 Fed. 893, 146 C. C. A. 89, brought up on appeal after the 
évidence on objections had been heard. There can be no doubt that the 
référée was in error, and that the order of the Bankruptcy Court di- 
recting him to correct that error was rightly made. 

Pétition dismissed at petitioner's costs. 



AMERICAN TELEPHONE & TELEGRAPH CO. v. SPRING. 

(Circuit Court of AppealS, Fourth Circuit. February 23, 1922.) 

No. 1936. 

Telegraphs and téléphones ®=s>26%, New, vol. 7A Key-Np. Séries— Company not 
llable for torts durlng fédéral control. 

A telegraph company is not llable for acts of its former employées while 
engagea under government control in the opération of its property. 

In Error to the District Court of the United States for the Northern 
District of West Virginia, at Martinsburg ; William E. Baker, Judge. 

Action at law by Mary L. Spring against the American Téléphone 
& Telegraph Company. Jûdgment for plaintiff, and défendant brings 
error. Reversed. 

D. H. Frapwell, of New York City, and Martin & Seibert, of Mar- 
tinsburg, W. Va., for plaintiff in error. 

, Eefore KNAPP and WADDILL, Circuit Judges, and ROSE, Dis- 
trict Judge. 

^saVm other cases see sam* topic £ KEY-NUMBER in ail Key-Numbered Digesta & Indexer 
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PER GURIAM. The injury'sued for jn this case was inflicted 18 
days after the Président took over the telegraph and téléphone System 
of the country, in pursuance of the authority conferred upon him by 
the Joint Resolution of Congress of July 16, 1918, 40 Stat. 904. 
Months subséquent to the disposai of this case below, the Suprême 
Court decided that telegraph and téléphone companies were not liable 
for the acts of their former employées while engaged under govern- 
ment control in the opération of their oroperty. Western Union Tele- 
graph Co. V. Poston, 256 U. S. 662, 41 Sup. Ct. 598, 65 L,. Ed. 1157. 
_ It follows that the judgment in favor of the défendant in error, plain- 
tiff below, must be reversed. . 



CHICAGO &. N. W. RY. CO. v. RAILROAD AND WAREHOUSE COMMISSION 
OF MINNESOTA et al. 

Plstrlct Court, D. Minnesota, Thlrd Division. May 15, 1922.) 

1. ln]unction (®=> 103— Destruction of property rights by criminal proceedlng» 

may be enjolned. 

Though equlty has generally no power to enjoln criminal proceedings or 
to prohlblt the enforcement of an unconstltutlonal criminal law, It may 
afford relief by Injunction where property rights are Involved, and are 
threatened by destruction by criminal proceedings under an alleged un- 
constltutlonal law. 

2. Courts (S=3262(2)— Remedy at law by appeal from commisslon't ordar h«ld 

not to preclude injunction; "adéquate remedy at law," 

The remedy at law against the enforcement of an alleged unconstl- 
tutional statute by appeal from an order of the state commission, which 
was prerequislte to criminal proceedings under the statute, to the state 
courts, and thereafter to the United States Suprême Court, does not pre- 
clude équitable relief by the United States District Court sinee the "adé- 
quate remedy" at law, contemplated by Judlcial Code, { 267 (Rev. St. | 
723 [Comp. St. S 1244]), must be one whlch Is as prompt and efficient as 
the équitable remedy, one to whlch plaintlfF may resort of his own toII- 
tlon, and one in the fédéral court, and not merely in the state court. 

[Ed. Xote. — For other définitions, see Words and Phrases, Fïrst and 
Second Séries, Adéquate Remedy.] 

3. Constitutlonal law ®=>24l— Classiflcatton of points where buildings are re> 

quired for repairs of railroad cars held not Invalid. 

L«W8 Mlnn. 1919, c. 514, as amended by Laws 1921, c. 481, requlring 
companies engaged In the construction or repair of railroad cars to erect 
and malntaln a building or buildings at eyery point where there are as 
many as six men employed at one tlme for a perlod of not less than 30 
days on sueh work, is not Invalid because of the method of classification, 
which, whlle not loglcally perfect, is practlçable, and manifests the pur- 
pose to inclnde the more important repair points and esclude the others. 

4. Master and servant «=9l2— State régulation of railroad shops within "police 

power." 

I.«W8 Mlnn. 1919, c. 514, as amended by Laws 1921, c. 481, requiring com- 
panies engaged In the repalr or construction of railroad cars to ereet and 
malntaln buildings in which the work sball be done, is not Invalid as nr^ 
bitrary interférence with the management of the railroad company of Its 
own property, but is an exercise of the state's police power, whlch is not 

^saTm otliar cauMS se* «im* topic & KBY-NUMBER in ail K«y-Numb*red Die««tts & iBlcxe» 
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capable of exact définition, but embraces régulations to promote pxiblic 
convenience or the gênerai prosperity or welfare, as well as those speciflc- 
aily intended to prpmote the public safety or public healtli. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Police Power.] 

5. Master and serva;it <sx»l2— Sate régulation of raiiroad shops held not invalid 

in making spécifications. 

The numerous minute spécifications in Laws Minn. 1919, c. 514, § .% as 
amended by Laws 1921, c. 481, for shops in whlch raiiroad cars shall be 
constructed or repaired, is not an arbitrary interférence with the manage- 
ment of raiiroad property, in view of the provision giving the state Raii- 
road and Wârèhouse Commission power to allow déviations from the 
spécifications, since it will not be assumed ttat the state commission will 
exercise the power given it arbitrarily, and, if it does, the raiiroad has 
the right to appeal to the courts. 

6. Commerce (g=:>53— Reguiation of raiiroad repair shops does not direotly burden 

Interstate commerce. 

Laws Minn. 1919, c. 514, as amended by Laws 1921, c. 481, requiring 
buildings to be erected for the construction and repair of raiiroad cars, 
is not invalid because it interfères with Interstate commerce, since the 
interférence with such commerce is indirect and incidental only. 

7. Constitutional law <s=^42— Raiiroad cannot complain of régulation requiring 

buildings to protect car repairers because if disregards other employés. 

The objection that Laws Minn. 1919, e. 514, as amended by Laws 1921. 
c. 481, is invalid because it protects only raiiroad employés who are i-e- 
pairing or constructing cars, and not other employés working on other 
structures, cannot be raised by the raiiroad oompany, where the other 
employés are not cômplaîning, and especially in view of the élément of 
practicability of including such other employés. 

8. Constitutional law <s=324i— Oblection to act reqiiiring buildings for car re- 

pairers that business of différent kind was not aiso regulated does not in- 
validate the act. 

Laws ilinû. 1919, c. 514, as amended by Laws 1921, e. 481, requiring 
buildings for the constriiction or repair of raiiroad cars, is not invalid be- 
cause it is not based on the relation of employer and employé, nor on the 
dahgerous or unhealthfulcharaeter of thé work, but solely in the charae- 
ter of the articles made or repaired, since régulations for one kind of 
business necessary for the protection of the public are not objectionable, 
because like restrictions are not imposed on other business of a différent 
kind. 

9. Master and servant ©=3! I— Régulation within police power not invalidàted by 

cost. 

The cost and inconvenience to a raiiroad company necessary to comply 
•with a statute enacted under the police power for the protection of em- 
ployés is not an objection to the validity of the act, unless such cost and 
Inconvenience are very great. 

10. Constitutional law @=>303— Penalty provisiens of act under police power not 
effective until order by statë raiiroad commission, which is subject to judicial 
review, do not invaiidate act. 

The penalty provisions bf Laws Minn. 1919, e. 514, as amended by Laws 
1921, c. 481, do not reiïder the statute unconstitutional, in view of its 
provision that, before they corne into eflfect, an order of the state Raiiroad 
and Warehouse Commission is necessary, which order is subject to judi- 
cial review, under Gen. St. Minn. 1913, § 4191, as amended by Laws 1917, c. 
291 (Gen. St. Supp. 1917, |. 4191), and sections 4192, 4200. 
il. Master and servant ©=s>l2 — State régulation of raiiroad shops not invalidàted 
by fédéral regulaiioji as to Jurisdiction of Labor Board. 

The jurisdiction of the Raiiroad Labor Board, under Transportation 
Act 1920, §§ 300^316, is confined to disputes arlsing between carriers and 

igi^Por other cases see same topic & KKY-NUMBER In ail Key-Numbered DIgests & Indexes 
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their employés, and does not invalidate Laws Mlnn. 1919, c. 514, as amend- 
ed by Laws 1921. e. 4.81, giving the staté Railroad and Wareliouse Com- 
mission jurisdlction over railroad repair sliops. 

12. Commerce (@=98(l )— State statute regulating car repair shops held to con- 
flict with fédéral Safety Appliance Act, requiring repairs to détective cars at 
place wliere defect discovered. 

Laws Minn. 1910, c. 514, as amended by Laws 1921, c. 481, requiring com- 
paiiies engaged in the construction or repair of railroad cars to inaintain 
buildings for such work, is in conflict with the fédéral Safety Appliance 
Act April 14, 1910, § 4 (Comp. St. § 8621), requiring détective cars on the 
Unes of Interstate carriers to be repaired at the place where tliey are 
first discovered to be defective, if feasible, otherwise at the nearest avall- 
ahle repair point, and the fédéral statute is paramount, and controls the 
State statute in so far as they conflict. 

13. Commerce <s=>IO— State statute conflictlng with fédéral act held not Invalid 
as to field not covered by the latter. 

The conflict between Laws Minn. 1919, e. 514, as amended by Laws 1921, 
c. 481, requiring buildings for the construction and repair of railroad cars, 
and the fédéral Safety Appliance Act (Comp. St. § 8605 et seq.), does not 
render the state statute wholly void, but merely limits its scoçe and leaves 
it still a fleld of opérations. 

14. Health <@=:»2I— Prohibition of paint-spraying machines In railroad shops not 
within police power. 

The prohibition by Laws Minn. 1919, c. 514, as amended by I^aws 1921, 
e. 481, against the use of paint-spraying machines within buildings for 
the construction and repair of railroad cars, is not a valid exercise of the 
police power. In view of évidence that the paint use<l no longer contalns 
the ingrédients which were dangerous to health, and tliat the state itself 
makes use of paint-spraying machines inside,of buildings. 

15. Constitutional law (^=362— State statute as to buildings for repalr of railroad 
cars held not invalid, as delegating législative power to Railroad and Ware- 
house Commission, 

Laws Minn. 1919, c. 514, as amended by T^aws 1921, c. 481, giving the 
Railroad and Warehouse Commission power to détermine what portion of 
the car repair traclis shall be covered by shops, and to make an order 
specifying the buildings to be erected for that purpose, and authorizing 
It to permit déviations from the spécifications for such shops, is not in- 
valid, as an attempted délégation of législative power to the commission. 

16. Criminai law (g=3 13— Pénal statute requiring protection of employés from 
heat,'Cold, and inclement weather is too Indefinite. 

Laws Minn. 1919, c. 514, § 1, requiring buildings for the eonstructon or 
repair of railroad cars, so as to protect employas from beat, cold, snow, 
or otlier inclement weather, and section 4, making it unlawful to require 
etnployCs engaged in such work to work outside of the buildings in rain, 
heat, cold, snow or other Inclement weather, which is a criminai statute, 
the violation pf which is a misdemeanor punishable by a fine of from 
$100 to .$500, is too uncertain and indefinite to be valid, since tlie words 
"heat," "cold," and "inclement weather" are indefinite and uncertain, 
so that the authority to define a statutory crime, which is vested o'nly 
in the I^egislature, must be exercised by another. 

17. Statutes (^=364(1)— Partial invalidity makes entire statute void, uniess con- 
trary intention manifested. 

A part of a statute may be enforced as constitutional, though anoOier 
part Is inoperative and void, only where the parts are so distinctly sep- 
arable that each eau stand alone, and where the court is able to déclare 
that the intention of the Législature was that the part pronounced valid 
should be enforceable, even though the other part should fail. 

®=5For other cases see same topic £ KlEV-NUMBËR In ail Key-Numbered Dlgests & Indexes 
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18. Statntes <$=964 (2)— Partial Invalidity of statute for protection of rallroad car 
employés héld to iavalldate entire aot. 

The invalidity of tbe provisions in I«ws Minn. 1919, c. 514, problbit- 
Ing employment of car repairers in beat, rain, cold, snovir, or other Inclem- 
eht weather, invalidâtes the entire act, which requlres the construction 
of buildings In which the work may be carried on, since the Invalid por- 
tions of the statute are vital, and embody the real ground and purpose 
of its passage. 

In Equity. Suit by the Chicago & Northwestern Railway Company 
against the Railroad and Warehouse Commission of Minnesota and 
others to enjoin the enforcement of a state statute. Chi final hearing. 
Decree for permanent injunction directed. 

This Is a suit brought by plalntiff for an injunction to restraln the défend- 
ants and each of tbem from enforcing against the plalntiff certain state laws 
of thç state of Minnesota, to wit, chapter 514, Session Laws 1919, as amend- 
ed by chapter 481, Session Laws of 1921 ; the latter act amending section 3 
only of the original act. .Turlsdictlon is based upon the ground of diversity 
of citizenship, and also upon the grotind that the suit is one arising under the 
Constitution and laws of the United States ; jurisdlctlonal amount being suf- 
ficlent. At the commencement of the suit, a temporary restraining order was 
ISBued. By written stipulation of the parties, duly flied, a hearing for an in- 
terlocutory Injunction before three Judges was expressly waived, the tempo- 
rary restraining order continued in force, and the case bas been brought on 
for final hearing, and heard upon the mer its, upon blll, answer, and proof. 

R. L,. Kennedy, of St. Paul, Minn., Brown, Somsen & Sawyer, of 
Winona, Minn., and F. W. Sargent, of Des Moines, lowa, for plaintiff. 

CHfford L,. Hilton, Atty. Gen., and Montreville J. Brown and Henry 
C. Flannery, Asst. Attys. Gen., for défendants. 

BOOTH, District Judge (after stating the facts as above^ The 
statute in question reads as f ollows : 

"Chapter 514— H. F. No. 143. 

"An act requlring rallroads. car shops and other concems manttfacturlng or 
repairing cars, car tracks, and other equipment used as conveyances by 
rail, for elther freight or passengers, and other equipment used in repalr 
work or otherwlse, and operated by railroad companles, to provide build- 
ings that will protect their employés from beat, rain, cold, snow, and 
other Inclement weather. 

"Be It enacted by the Législature of the State of Minnesota: 
"Section 1. BidlfUnni for Employé». — That every person, flrm, copartner- 
slilp, corporation, or recelver thereof, engaged in the construction or re- 
palring of railroad cars, car trucks, or other equipment used for conveyance 
by rail, shall erect and malntain a building or buildings at every station or 
point where there are as many as six (6) men employed at one time for 
a perlod of not less than thirty (30) day», on the work of coastmction or 
repalring of such cars, car trucks, or other guch equipment ; the building or 
buildings to cover a Sufflclent portion of the repalring or construction com- 
pany's yards or tracks so that ail employés engaged in such work shall be 
protected from beat, rain, cold, snow, or other ioclement weather, While 
working at such wwric • . 

"Sec. 2. AppUtation. — The prAvlsions of this act shall not apply to the re- 
palring of conveyances while the sam« are en route as part of a train, nor 
shall It apply to cars loaded wlth llye stpck or perii^able freight, wher* 
trains areib^ng held for the movement of sald cars." 

«s>Fer other caua tt* wm* toplo * KKT-KUUBKR la aU Key-Nnmb«r«d Dtcesta * Indexas 
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Section 3 of chapter 514, General Laws 1919, as amended by chapter 
481, Session Laws 1921 : 

"Sec. 3. Speciflcatiotis. AU buildings to be ereeted hereunder shall sub- 
stantially comply with the followlng spécifications: 

'•In buildings that cover more than one track the distance between the 
inside rails of each track shall not be less than twelve lineal feet. Between 
the walls of the building and the outside rails there shall be a distance of 
ten lineal feet, except that where buildings hâve been constructed prior to 
January 1, 1921, the distance between the walls thereof and theeutside rails 
shall not be less than seven and one-half feet. The building or buildings 
shall not be less than twenty feet high at the eaves. Each building shall be 
enclosed from roof to ground and shall hâve glass Windows on each side 
with a space of not to exceed twelve feet apart. The side Windows shall not 
be less than nine feet high, and not less than four feet wide. Windows shall 
be in three sections and sections shall be provided with pivoted or sliding 
sash. The buildings shall be equipped with side and end doors. The end 
track doors shall be not less than six feet wide and sixteen feet high, and 
there shall be two such doors for each repair track covered by the building. 
Side dows ehall bo proviOed for each side of hiiilding. The size of said 
doors shall be great enour/h to allait) the convenient handling of the larger 
materials reqwired to be taken into said building. The roof shall be provid- 
ed with a cupola the entire length of the building, and be equipped with 
side Windows of not less than three feet in width and six feet in height, 
having pivot and opening device that shall be at ail times operative. One 
cupola or monitor shall be provided for each building that contains not to 
exceed four repair tracks. For buildings inclosing more than four tracks, 
skylights shall be provided to insure adéquate light over each car, that men 
are required to work on. In lieu of above cupola, monitors and skylights, 
sawtooth i-oof construction may be used or monitors crosswise of the build- 
ings to provide adéquate light and ventilation. The buildings shall be 
equipped with necessary heating facilities, and shall at ail times hâve 
drainage that will keep them in clean and sanitary condition. They shall 
be equipped with sanitary drinking fountains where clean wholesome drink- 
ing water can be obtained. A sufficient number of sanitary lavatoriea shall 
be provided for said employés and sanitary toilets shall be provided and 
kept properly clean, ventilated and free from odor, as required by chapter 
491 of the General Laws of 1919, sections 9, 10, 11, and 12. AU scaffolding 
used in such buildings shall be made of clear lumber free of ail knots, and 
shall be kept in flrst-class condition at ail times. The use of paint spraying 
machines shall not be permitted inside such buildings. It shall be the duty 
of the Railroad and Warehouse Commission to détermine as soon as practlca- 
ble what portion of the repair or construction tracks of each railroad in the 
State it shall be necessary to cover with such building or buildings in order 
to comply with section one hereof, and said commission shall thereupon make 
an order as to each railroad in the state specifying the size of the building 
or buildings necessary at each location where such repair or construction 
work Is carried on, and it shall thereupon be the duty of each railroad com- 
imny to forthwith erect such buildings and hâve ail the same ready for 
occupancy not later than September 1, 1922. The Railroad and Warehouse 
Commission may, v<pon application made, after a thorough investigation, 
permit •any person, flrm or corporation subject to the provisions of this act, 
to deviate from, the spécifications and requirements hereinbefore provided 
for, when, in the judgment of said com,mÀssion, a strict Gom,pliance with 
the provisions herein would be im,practicable or urmeCessary. Provided, that 
any employé who while engaged in the performance of his duty is requir- 
ed or permitted to ride on the top or side of a car in putting the car or 
cars into or taking them out of any such building, may be injured or kill- 
ed by reason of any structure or obstruction or any part or portion of 
said building having been placed or built in doser proximity to the tracks 
upon which said cars are being moved, than elght feet from the center of 
said tracks or twenty-one feet from the tops of the rails' thereof, shall not 
be deemed to hâve assumed the risk thereby occasioned or to hâve been 
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guilty of éontributory négligence, although sueh emploj'é continuée! in the 
employ of the person, firm or corporation using said tracks, after the loca- 
tion of such obstniction or portion of said building shall hâve been brought 
to his knowledge and the exercise of perjnission from the Railroad and 
Warehouse Commission as provided for herein, shall be at the sole risk of 
the employer and owner of said building. 

"Sec. 4. Emploj/ég Not Reguired to Work im, Rain, Ueat, Cold or Snow. — • 
Wiere any such buildings are maintained, it shall be unlawful for any em- 
ployer to require men so employed to worli outside of such buildings in rain, 
beat, cold, snow, or other inclement weather. 

"Sec. 5. Violation a Misdemeanor. — Any person, flrm, copartnership, cor- 
Iioration, or receiver thereof, violatlng any of the provisions of this act, 
shall be guilty of a misdemeanor, and upon conviction thereof, shall ba 
liable for a penalty of not less than one hundred dollars ($100.00), nor more 
than ûvG hundred dollars ($500.00), for each offense, and the failure to pro- 
vide a building or buildings as hereinbefore required, shall constitute a 
separate offense for every day or part of the day while such failure con- 
tinues, and such penalty shall be recovered in a suit brought in the name 
of the State of Minnesota, in any court having jurisdiction thereof, by the 
attorney gênerai of the state, or at hls direction. AH fines and peualties re- 
covered by the state under this act shall be puid into the treasury of the state 
of Minnesota. 

"Sec. 6. Effective September 1, 19?0. — ïhis act shall take effect and be in 
force on and after September 1, 1920. 

"Approved April 25, 1919." 

[1] At the outset it is contended by the défendants that the court 
has no jurisdiction of the suit, inasmuch as equity vi^ill not undertake 
to enjoin the enforcement of a criminal statute, and, further, that the 
plaintiff has an adéquate remedy at law. Thèse contentions cannot be 
sustained. Though a court of equity has in gênerai no power to en- 
join criminal proceedings or to prohibit the enforcement of an uncon- 
stitutional criminal law (In re Sawyer, 124 U. S. 200, 8 Sup. Ct. 482, 
31 L. Ed. 402; Davis & Farnum Co. v. Los Angeles, 189 U. S. 207, 
23 Sup. Ct. 498, 47 L. Ed. 778), yet where property rights are involved, 
and are. threatened with destruction by criminal proceedings under an 
alleged unconstitutional law, a court of equity may afford relief by in- 
junction. Dobbins v. Los Angeles, 195 U. S. 223, 25 Sup. Ct. 18, 49 
L. Ed. 169; Oklahoma Operating Co. v. Love, 252 U. S. 331, 40 Sup. 
Ct. 338, 64 L. Ed. 596; Wilson v. New, 243 U. S. 332, 37 Sup. Ct. 
298, 61 L. Ed. 755, L. R. A. 19I7E, 938, Ann. Cas. 1918A, 1024; Ham- 
mer v. Da?enhart, 247 U. S. 251, 38 Sup. Ct. 529, 62 L. Ed. 1101, 3 
A. L. R. 649, Ann. Cas. 1918E, 724; Mo. Pac. Ry. Co. v. Omaha, 235 
U. S. 121, 35 Sup. Ct. 82,' 59 L. Ed. 157; Rast v. Van Deman, 240 U. 
S. 342, 36 Sup. Ct. 370, 60 L. Ed. 679, L. R. A. 1917A, 421, Ann. Cas. 
1917B, 455 ; Truax v. Raich, 239 U. S. 33, 36 Sup. Ct. 7, 60 L. Ed. 131, 
L. R. A. 1916D, 545, Ann. Cas. 1917B, 283 ; Allen v. Omaha Co. (C. 
C. A.) 275 Fed. 1. 

[2] In support of the contention that the plaintiff has a plain adé- 
quate remedy at law, the defendatits point out that it was perfectly 
possible for the plaintiff to await an order made by the Commission 
pursuant to the statute in question, and then take an appeal, as provided 
by the statutes of the state, to the state district court, and, if necessary, 
to the Suprême Court of the state, and thereaf ter to the Suprême Court 
of the United States. Doubtless this course of procédure might be pur- 
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sued, but the remedy is not of such character as to preclude a suit in 
equity in the fédéral court. The adéquate remedy at law contemplated 
by section 267, Judicial Code (R. S. § 723 [Comp. St. § 1244]), mustbe 
one which is as prompt and efficient as the équitable remedy. Walla 
Walla V. Walla Walla Co., 172 U. S. 1, 12, 19 Sup. Ct. 77, 43 L. Ed. 
341 ; Magruder v. Belle Fourche Ass'n, 219 Fed. 72, 135 C. C. A. 524. 

The remedy must be one that plaintiff may resort to of his own voli- 
tion, and not at the will of the défendant. Smyth v. Ames, 169 U. S. 
466, 18 Sup. Ct. 418, 42 L. Ed. 819; Bank v. Stone (C. C.) 88 Fed. 
398; Fredenberg v. Whitney (D. C.) 240 Fed. 819; Wheeler v. Bed- 
ford, 54 Conn. 244, 7 Atl. 22. It must be a légal remedy in the fédéral 
court, and not merely in the state court. Nat. Surety Co. v. State Bank, 
120 Fed. 593, 56 C. C. A. 657, 61 L. R. A. 394; Brun v. Mann, 151 
Fed. 145, 80 C. C. A. 513, 12 t. R. A. (N. S.) 154; Franklin v. Nevada' 
Co. (C. C. A.) 264 Fed. 643 ; St. Louis, etc., Ry. Co. v. M'Elvain (D. C.) 
253 Fed. 123. The légal remedy suggested in the case at bar does not 
fulfill thèse requisites, and therefore does not prevent the maintenance 
of a suit in equity. 

Tuming to the merits : The statute in question on its face purports 
to provide for the health, safety, and comf ort of certain classes of em- 
ployés. Its justification, therefore, must be found in the police power 
of the State. Violations of the statute are made misdemeanors, and 
penalties are provided for such violations. It is therefore a criminal 
statute, and must fulfill the usual requirements of such statutes. 

Plaintiff contends that the statute is violative of the Fourteenth 
Amendment to the Constitution, and in conflict with the acts of Con- 
gress known as the Interstate Commerce Act (Comp. St. § 8563 et seq.), 
the Safety Appliance Acts (Comp. St. § 8605 et seq.), and the Trans- 
portation Act of 1920 (41 Stat. 456). Plaintifï further contends that 
the statute is not a légal exercise of the police power ; that the statute is 
void, in that it attempts to delegate législative powers to the Railroad 
and Warehouse Commission; and that the statute does not fulfill the 
requisites of a valid criminal statute. 

1. The Statute as a Police Measure. The tests for determinirlg 
whether a statute falls within or without the police power are perhaps. 
not capable of exact and comprehensive statement. In the case of Sligh 
v. Kirkwood, 237 U. S. 52, 35 Sup. Ct. 501, 59 L. Ed. 835, the court 
said (237 U. S. at page 58, 35 Sup. Ct. 502, 59 L. Ed. 835) : 

"The limitations upon the police power are hard to deflne, and its fàr- 
reaching scope has been recognlzed in many décisions of this court. At an' 
early day it was held to embrace every law or statute which concems the 
whole or any part of the people, whether it related to their riffhts or dutiesj. 
whether it respected thpm as men or citizens of the state, whether in their 
public or prlvate relations, whether it related to the rights of persons or 
property of the publie or any Indîvidual within the state. New York v. Miln, 
11 Pet. 102, 139. The police power, in its broadest sensé, includes ail législa- 
tion and almost every function of civil government. Barbier v. Connolly, 113 
U. S. 27. It is not subject to definite limitations, but is coextensive with the 
necessities of the case and the safeguards of public interest. Camfield v. 
United States, 167 TJ. S. 518, 524. It embraces régulations desjgned to pro- 
mote public convenlence or the gênerai prosperity or welfare, as well as those- 
speeiflcally intended to promote the public safety or the public health. Chlca^ 
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go, été,, Kailwày v. Drainage Commissioners, 200 U. S; 561, 592. In one of 
the latest utterances of this court upon the subject, it was said: 'Whether it 
is a valid exercise Of the police power is a question in. the case, and that 
powér we hâve deflned, as far as it is capable of being deâned by gênerai 
words, a numberof times. It is not susceptible of circnnistantial précision. 
It extends, we hâve said, not only to régulations Avltieh promote the public 
health, moi'als, and aafety, but to those which promote tbe public convenience 
or the gênerai prosperity. » * * And furtljer, "It is the most essential of 
powers, at times the most insistent and always one of the Ifeast limitable of 
the powers of government." ' Eubank v. Richitiond, 226 U. S. 137, 142." 

[3] Whether the statute under discussion is a valid exercise of the 
poHce power can perhaps be best determined by considering the ob- 
jeictiotis urged against it. It is claimed that the statute in certain of 
its provisions is purely arbitrary, and therefore not a proper exercise 
of the police power. The statute, as will be noted, requires sheds to be 
huilt at ail points where 6 or more nien are employed at one time for 
a period of not less than 30 days on the work of constructing, repair- 
ing, etc., cars, car trucks, and other equipment. 

It is contended that there is no relation between six men working for 
30 days and the public health and welfare. This method of classifica- 
tion of points where sheds are required and points where they are not 
required may at first appear f ancif ul ; but it is évident that some classi- 
fication had to be made. It is suggested that only repair points used in 
the winter time should hâve been included. But the Législature evi- 
dently concluded that inclement weather conditions for workmen were 
not confined to the winter season. The évidence shows that there are 
four repair points on plaintiflf's railroad lines in Minnesota which come 
within the provisions of the statute, and several other points where re- 
pairs are made which do not come within the provisions. It was evi- 
dently the purpose of the Législature to include the more important 
repair points and to exclude the others, and, while the method of classi- 
fication employed may not be logically perfect, it is at least practicable, 
and one which has not infrequentlv been adopted. See McLean v. 
Arkansas, 211 U. S. 539, 551, 29 Sup'. Ct. 206, 53 L. Ed. 315 ; St. Louis 
Consol. Coal Co. v. Illinois, 185 U. S. 203, 207, 22 Sup. Ct. 616, 46 L. 
Ed. 872. 

[4] It is claimed by the plaintiff that the law is invalid, in that it 
arbitrarily interfères with the management by the railroad company 
of its own property. In support of this contention plaintifï cites Lake 
Shore Ry. Co. v. Smith, 173 U. S. 684, 19 Sup. Ct. 565, 43 L. Ed. 858 ; 
C, M. & St. P. Ry. Co. V. Wisconsin, 238 U. S. 491, 35 Sup. Ct. 869, 
59 L. Ed. 1423, L. R. A. 1916A, 1133. The former was "the family 
mileage bock case," and the latter "the upper berth case." When thèse 
cases are compared, however, with the cases of Holden v. Ha;rdy, 169 
U. S. 366, 18 Sup. Ct. 383, 42 L. Ed. 780, C, B. & Q. v. McGuire, 219 
U. S. 549, 31 S^p. Ct. 259, 55 L. Ed. 328,Erie R. R. v. Williams, 233 
U.S. 685,34 Sup. Ct. 761, 58.L. Ed. 1155, 51 L. R. A. (N. S.) 1097, 
Booth v. Indiana, 237 U. S. 391, 35 Sup. Ct. 617, 59 L. Ed. 1011, and 
the many cases therein revie\^^ed, in which the police power was upheld, 
the cases being not dissimilar in principle to the case at bar, it becomes 
apparent that the latter class of cases is controUing hère. 
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[5] It is further claimed that the law is void on account of the nu- 
merous and minute spécifications in section 3 thereôf, which arbitrarily 
interfère with the management by the company of its own property. 
The case of Bonnett v. Vallier, 136 Wis. 193, 116 N. W. 885, 17 L. 
R. A. (N. S.) 486, 128 Am. St. Rep. 1061, is cited. This was the Wis- 
consin tenement house case. The provision in section 3 of the présent 
statute as amended giving the commission power to allow déviations 
from the spécifications largely takes away the force of this contention. 
But it is claimed that this provision is subject to the arbitrary whim of 
the Railroad and Warehouse Commission. In cases of this kind, how- 
ever, it will be assumed that the public commission will act fairly and 
with reason, and not arbitrarily. Hall v. Geiger-Jones Co., 242 U. S. 
539, 37 Sup. Ct. 217, 61 L. Ed. 480, L. R. A. 1917P, 514, Ann. Cas. 
1917C, 643; Merrick v. Halsey & Co., 242 U. S. 568, 37 Sup. Ct. 227, 
61 L. Ed. 498. In the latter case the court said (242 U. S. page 590, 
37 Sup. Ct. 232, 61 L. Ed. 498) : 

"The contentions based on the exemption and provision are a part of that 
which accuses the law of eonferring arbitrarj' discrétion upon the commission. 
* * * The accusation is formidable in words but It Is the same that has 
been made many timcs. It is answered by the comment and the cases cited 
in the opinion In the other cases. Besides, we repeat, there is a presumption 
against wanton action by the commission, and If there should be such disre- 
gard of duty a remedy in the courts is explicitly given, and if it were not 
given it would necessarily be implied." 

[6] It is further contended by the plaintiff that the lavir is invalid, 
because it burdens and interfères with interstate commerce. 'Doubtless 
this is true to some extent, but the burden and interférence are indirect 
and incidental only, and in this class of cases such résulta are not suffi- 
cient to invalidate the law. Sligh v. Kirkwood, 237 U. S. 52, 61, 35 
Sup. Ct. 501, 59 L. Ed. 835 ; Savage v. Jones, 225 U. S. 501, 32 Sup. 
Ct. 715, 56 L. Ed. 1182; Hall v. Geiger-Jones Co., 242 U. S. 537, 538, 
37 Sup. Ct. 217, 61 L. Ed. 480, L. R. A. 1917F, 514, Ann. Cas. 1917C, 
643 ; Erie Railroad v. Williams, 233 U. S. 685, 704, 34 Sup. Ct. 761, 
58 L. Ed. 1155, 51 h. R. A. (N. S.) 1097; N. Y., New Haven & Hart- 
ford R. R. V. N. Y., 165 U. S. 628, 17 Sup. Ct. 418, 41 1. Ed. 853 ; 
Atlantic Coast Line v. Georgia, 234 U. S. 280, 34 Sup. Ct. 829, 58 L. 
Ed. 1312; Lake Shore R. R. v. Ohio, 173 U. S. 285, 19 Sup. Ct. 465, 
43 L. Ed. 702; C, R. I. & P. Ry. v. Arkansas, 219 U. S. 453, 31 Sup. 
Ct. 275, 55 L. Ed. 290. 

[7] The law is further claimed to be arbitrary and invalid, because 
it includes only certain employés, viz. those who construct and repair 
cars, trucks, and other equipment, leaving other employés of the plain- 
tiff, such as those who build tanks, shops, and other structures, to suf- 
fer inclemency of the weather. It is sufficient as to this contention to 
quote what was said in Erie R. R. Co. v. Williams, 233 U. S. 685, at 
page 705, 34 Sup. Ct. 761, 767 (58 L. Ed. 1155, SI L. R. A. [N. S.l 
1097) : 

"Considérable argument is made to support the contention, in which a com- 
parison is made between the employés, meehanics, workmen and laborers, to 
•whom the law applies, and the other employés of the company, and it is de- 
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elared that ail, If any, suffer from monthly paymonts and ail are entltled, 
therefore, to roceive the beneflt of semlmonthly payments. But, as we hare 
said, employés are not complaining, and whatever rights those excluded may 
hâve, plaintiff can not invoke." 

Furthermore, in this connection, the élément of practicability of in- 
cluding other classes of employés must not be overlooked. Louisville 
& Nashville R. R. Co. v. Molton, 218 U. S. 2,6, 30 Sup. Ct. 676, 54 L. 
Ed. 921, 47 L. R. A. (N. S.) 84; St. Louis, Iron Mountain, etc., R. R. 
Co. V. State, 86 Ark. 518, 112 S. W. 150. 

[8] The claim is also made that the statute is invalid because the 
classification of the employers to which it applies is purely arbitrary. 
It is pointed out that the law does not make the relation of employer 
and employé the basis, nor the fact that certain occupations are danger- 
ous and unhealthy, but that the basis is f ound solely in the character of 
the articles made or repaired. The answer to this contention is found 
in such cases as Barbier v. Connolly, 113 U. S. 27, 5 Sup. Ct. 357, 28 
L. Ed. 923, and Soon Hing v. Crowley, 113 U. S. 703, 5 Sup. Ct. 730, 
28 L. Ed. 1145. In the latter case the court said (113 U. S. 708, 5 Sup. 
Ct. 731,28L. Ed. 1145): 

"The spécifie legniations for one kind of bu.siness, wliieh may be necessary 
for the protection of the public, can never bo the just ground of complaint 
liecause lilîe restrictions are not imposed upon other business of a différent 
Ivind. The discriminations whicli are open to objection are those where per- 
sons enga.eed in the same btisiness are sub.iected to différent restrictions, or are 
held erititled to différent privilèges under the snme conditions. It is only 
then that the discrimination can be .said to impair that e<jual right which ail 
can claim in the enforcement of the laws." 

See Booth v. Indiana, 237 U. S. 391, 35 Sup. Ct. 617, 59 L. Ed. 1011 ; 
McLean v. Arkansas, 211 U. S. 539, 29 Sup. Ct. 206, 53 L. Ed. 315; 
Louisville & N. R. R. v. Melton, 218 U. S. 36, 55, 30 Sup. Ct. 676, 54 
L. Ed. 921, 47 L. R. A. (N. S.) 84. In the latter case the court said, 
quoting from Magoun v. Illinois Trust & Sav. Bank, 170 U. S. 294, 18 
Sup. Ct. 594, 42 L. Ed. 1037: 

"There is therefore no précise aiiplicatlon of the rule of reasonableness of 
•classification, and the rule of equality permits many practical inequalities, 
and necessarily so. In a classification for governmental purpo,ses there cannot 
l)e an exact exclusion or inclusion of persons and things." 

[9] Cost and inconvenience caused to the plaintiff by the statute are 
also strenuously urged against it. But in the case of Erie R. R. v. Wil- 
liams, 233 U. S. 685, 700, 34 Sup. Ct. 761, 764 (58 L. Ed. 1155, 51 L. 
R. A. [N. S.] 1097), the court said; 

"It is hardly necessary to say that cost and inconvenience (différent words, 
probably, for the same thing) vvould bave to be very great before they couUl 
become an élément in the considerjitiou of the right of a state to excrt its 
i-eserved power or its police power." 

See, also, Atlantic Coast Line v. Goldsboro, 232 U. S. 548, 34 Sup. 
Ct. 364, 58 L. Ed. 721 ; G. N. Ry.v. Clara City, 246 U. S. 434, 38 Sup. 
. Ct. 346, 62 L. Ed. 817. , ., 
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[10] The penalty provisions of the statûte are also urged as render- 
ing it unconstitutional. But, before the penalty provisions can corne 
into effect, an order of the commission is necessary, under the statuts, 
and this order is subject to judicial review under Gen. St. 1913, § 4191, 
as amended by chapter 291, Session Laws Minn. 1917 (Gen. St. Supp. 
1917, § 4191), and by sections 4192 and 4200, General Statutes Minn. 
1913. One of the main tests to détermine whether penalty provisions 
render a statute void, as being in contravention of due process, is the 
présence or absence of provisions for judicial review before the pénal- 
ties can attach. Wadley v. Georgia, 235 U. S. 651, 35 Sup. Ct. 214, 
59 L. Ed. 405, Oklahoma Operating Co. v. Love, 252 U. S. 331, 40 Sup. 
Ct. 338, 64 L. Ed. 596; Ohio Valley Co. v. Ben Avon Borough, 253 U. 
S. 287, 40 Sup. Ct. 527, 64 L. Ed. 908; St. L., etc., Ry. Co. v. Williams, 
251 U. S. 63, 65, 40 Sup. Ct. 71, 64 L. Ed. 139; Allen v. Omaha Co. 
(C. C. A.) 275 Fed. 1. See, also. Western Union v. Richmond, 224 U. 
S. 160, 32 Sup. Ct. 449, 56 L. Ed. 710. 

[11] It is further contended by plaintifï that the statute is inopera- 
tive and void, as attempting to cover a field already occupied by féd- 
éral statutes, viz. : First, the statute known as the Transportation Act 
of 1920 (41 Stat. 456, c. 91), and especially those provisions thereof 
establishing the "Labor Board" (sections 300-316); second, the fédér- 
al statutes known as the "Safety Appliance Acts," and especially sec- 
tion 4 of the act of April 14, 1910 (36 Stat. 298, c. 160 [Comp. St. § 
8621]). While the scope of the jurisdiction of the Labor Board is 
not yet definitely determined, yet in my judgment it is confined to dis- 
putes arising between carriers and their employés. See section 307a 
of the act. The instant case is not such a dispute. 

[12, 13] The section of the Safety Appliance Act above cited re- 
quires that defective cars upon the lines of carriers subject to the act 
be repaired at the place where they are first discovered to be defective, 
if f easible ; otherwise, at the nearest available repair point. The provi- 
sions of the statute involved in the case at bar are in my judgment in 
conflict with this requirement of the fédéral act. The fédéral statute 
is, of course, paramount, and the provisions of the state statute in so far 
as they conflict with the fédéral statute are inoperative and void. Penn. 
R. R. Co. v. Pub. Ser. Corn., 250 U. S. 566, 40 Sup. Ct. 36, 63 L. Ed. 
1142. But, though this may limit the scope of the state statute, it does 
not render it wholly void; the statute still has a fîeld of opérations. 

[14] The prohibition of paint-spraying machines within the propos- 
ed sheds is claimed to be unreasonable, purely arbitrary, and not a yal- 
id exercise of the police power of the state. The évidence shows that 
at one time the use of such machines was thought to be deleterious tp 
health, on account of certain ingrédients contained in the paint. But 
the évidence further shows that thèse ingrédients are not f dtind in the 
paint used at présent, and fûrthermore the évidence shows that.,tH.ç 
state itself makes use, upon its own work, of thèse same paint-spraying 
machines inside buildings. Under thèse circumstances I am of opin- 
ion fhat the prohibition of thé use of such machines^ is not â valid ex- 
ercise of the police power. >. /.^ 
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[15] 2. It !s also claiméd by plaintiff that the statute is void by 
reascwi of the attempted délégation of législative power to the Railroad 
and Warehouse Commission contained in section 3 of the act. This 
contention is in my judgment fully met and disposed of by the cases of 
Red "C" Oil Co. v. North Carolina, 222 U. S. 380, 394, 32 Sup. Ct. 152, 
56 L. Ed. 240; Merrick v. Halsey & Co., 242 U. S. 568, 37 Sup. Ct. 
227, 61 L. Ed. 498; Brazee v. Michigan, 241 U. S. 340. 36 Sup. Ct. 
561, 60 L. Ed. 1034, Ann. Cas. 1917C, 522; U. S. v. Grimaud, 220 U. 
S. 506, 31 Sup. Ct. 480, 55 L. Ed. 563. 

[ 1 8 ] 3. It remains to consider the contention of the plaintiff that the 
statute is void for indefiniteness and uncertainty. The attack is upon 
sections 1 and 4. The portion of section f to which attention is chal- 
lenged reads as f ollows : 

"The bTiUdlng or buildings to cover a sufflcient portion of the repalrlng or 
construction company's yards or tracks, so that ail employés engagea In such 
work shall be protected from beat, ratn, cold, snow, or other inclement 
weather, while working at such work." 

Section 4 reads as f ollows: 

"Wiiere any sucb buildings are maintained, It shall be unlawful for any 
employer tb require men so employed to work outslde of such buildings In 
raln, beat, cold, snow, or other inclement weather." 

Thé alleged uncertainty rests in the words "rain, beat, cold, snow or 
other inclement weather." It is to be borne in mind that we are dealing 
with a criminal statute, violation of which constitutes a misdemeanor, 
punishable by a fine of from $100 to $500. In U. S. v. Brewer, 139 U. 
S. 278, 11 Sup. Ct. 538, 35 L. Ed. 190, the court, în passing upon the 
construction to be given certain criminal statutes relating to élections, 
said (139 U. S. 288, 11 Sup. Ct. 541, 35 t. Ed. 190) : 

"Laws which create crime ought to be so explicit that ail men subject to 
their penalties may know what acts it is thelr duty to avold." 

In Tozer v. U. S. (C. C.) 52 Fed. 917, Circuit Justice Brewer, în 
passing upoh a criminal statute, said : 

"But, In order to constitute a crime, the act must be one whleh the party 
is able to know in advance whether it Is criminal or not. The crlminality of 
an act cannot dépend upon whether a Jury may think It reasonable or xm- 
reasonable. There must be some deânlteness and certainty." 

This case was cited with approval in U. S. v. Cohen Grocery Co., 255 
U. S. 81,41 Sup. Ct. 298, 65 L. Ed. 516, 14 A. h. R. 1045. The court, 
in passing upon section 4 of the Food Control Act of August 10, 1917, 
as amended October 22, 1919 (41 Stat. 298), said (255 U. S. page 89, 
41 Sup. Ct. 300, 65 L. Ed. 516, 14 A. L. R. 1045) : 

"The soie remainlng Inqulry, therefore, Is the certainty or uncertainty of 
the text in question ; that is, whether the words 'that it Is hereby made un- 
lawfol for any person willfuUy • • • to make any unjust or nnreason- 
able rate or charge in handUng or dealing in or with any necessaries,' con- 
•dtnteâ a fixing by Gongreas of an ascertalnable standard of gullt and are 
adéquate to inform pcrsons accnaed of violation thereof of the nature and 
cause «i the accusation against them. That the> are not, we are of opinion, 
■o daarly résulta from thelr mère statement as to render élaboration on the 



CHICAGO & N. W. BY. CO. V. RAILROAD AND' W. COMMISSION 309 

(280 F.) 

subject wholly tmttecefssary! Observe that thé. section forblds no spécifie or 
deflnlte act. It'ieonflnes the subject-matter of the investigation whlch it au- 
thorizes to no élément essentially Inbering in the transaction as to which It 
provides. It leaves open, theretbre, the widest concelvable inquler, the sçopc; 
of -ïvhich no on© çan foresee and the resuit of which no one can f orshadow or 
adequately guard agalnst. in fact, we see no reaion to dpubt the soundness 
of the observation of the court below, in Its opinjipn, to the effect that, to at- 
tempt to enforee the section vyould be the exac£ équivalent of an effort to 
carry ont a statute which In terms merely penallzed and punished ail àcts 
detrlmental to the public interest When unjust and unreafionable in the estima- 
tion of the court and jury. • • * That it results from the considération 
which we hâve stated that the section before us was vold for repugnancy to 
the Constitution is not open to question." 

Applying thèse principles to the case at bar, the questions at once 
arise : What .is the standard of guilt ? When is it fixed, aixd by whom ? 
The words "rain and snow" are hardly definite enough in a criminal 
statute. The words "beat and cold" are so elastic,in,their meaning as 
to cover the whole range of température. The words ''inclemeht weath- 
er" are equally indefinite. What is meant by "jnclement weather"? 
Will a fog or mist corne within the Janguage? Will wind be included? 
It is surely necessary that hmitations shall be placed upon ail of thèse 
terms. But who is to supply the limitations, the employer or the em- 
ployé? or the court? or the jury? The Législature is the only proper 
authority to define a statutory crime against the state. This power 
cannot be delegated to individuals, courts, or juries. The uncertain- 
ty and indefiniteness in the présent statute is in my judgment as great 
as was f ound to exist in the statutes considered in the cases above cited. 
See, also, International Harvester Co. v. Kentucky, 234 U. S. 216, 34 
Sup. Ct. 853, 58 L. Ed. 1284; ColHns v. Kentucky, 234 U. S. 634, 34 
Sup. Ct. 924, 58 Iv. Ed. 1510; U. S. v. Penna. R. R. Co., 242 U. S. 208, 
37 Sup. Ct. 95, 61 L. Ed. 251. The cases of Nash v. U. S., 229 U. S. 
373, 33 Sup. Ct. 780, 57 L. Ed. 1232, Miller v. Strahl, 239 U. S. 426, 
36 Sup. Ct. 147, 60 L,. Ed. 364, and other similàr cases which are cited 
as holding; contrary views, were considered in the Cohen Grocery Co. 
Case, and the court in disanguishing thèse cases said: 

"The cases relied upon ail rested upon the conclusion that, for reasons found 
to resuit either from the text of the statutes involved or the subjects with 
which they dealt, a standard of some sort was alforded." 

No such standard can in my judgment be found in the statute now 
under considération. 

[17] It is contended by the défendants that, even if section 4 and the 
part of section 1 above referred to are so indefinite and uncertain as to 
be void, yet that this should not invalidate the whole statute. The tests 
to détermine whether an invalid part of a statute may be separated from 
the remainder are stated in Poindexter v. Greenhow, 114 U. S. 270, 5 
Sup. Ct. 903, 962, 29 L. Ed. 185, where the court (114 U. S. at page 
304, 5 Sup. Ct. 903, 962, 922, 29 L. Ed. 185) used the following lan- 
guage : 

"It is undoubtedly true that there may be cases where one part of a statute 
may be enforced as constitutlonal, and another be declared inoperative and 
void, because unconstitutlonal ; but thèse are cases where the parts are so 
distinctly separable that each can stand alone, and where the court Is able to 
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sèe, and to déclare, that the Intention of the Législature was that the part 
pronounced ralid sliould be enforceable, even thcragh the otbeï part should 
fail. To hold otherwise would be to. substitate for the law tatended by ths 
Législature one they may never hâve been wUilng by itself to enact." 

In El Paso, etc., Ry. Go. v.Gutierrez, 215 U. S. 87, 97 (30 Sup. Ct. 
21, 25, 54 L,. Ed. 106), the court in its décision used the following^ 
language : 

"It remàins to Inquire whether it la plain that Congress would hâve enacted 
the législation had the act been llmited to the régulation of the Uabllity to 
employées engaged in commerce within the District of Columbia and the terri- 
tories. If we are satisiied that it would not, or that the matter is in such 
doubt that we are unable to say what Congress would hâve done omittlng ths^ 
unconstitutlonal feiature, then the statute must fall." 

See, also, lïl. Central R. R. Co. v. McKendree, 203 U. S. 514, 27 Sup. 
Ct. 153, 51 h. Ed. 298; Employers' Liability Cases, 207 U. S. 463, 28 
Sup. Ct. 141, 52 I^.'^Ed. 297; Butts v. Merchants' Transportation Co., 
230 U. S. 126, 33 Sup. Ct. 964, 57 I^ Ed. 1422. 

[ 1 8 ] In the case at bar it is not possible, in my judgment, under the 
tests above given, to separate section 4 and that portion of section 1 
above referred to from the remainder of the statute. Thèse portions 
of the statute are vital. They embody the real ground and purpose of 
the passage of the statute. It is extremely improbable, in my judg- 
ment, that the Législature would hâve passed the statute with thèse 
portions eliminated. Under thèse circumstances, the wrhole statute 
must fall. 

A decree may be prepared by counsel for plaintifif in accordance with 
thîs décision, directing that a permanent injunction issue against the 
défendants, restraining and enjoining them from in any manner en- 
forcing or attempting to enforce the statute in question. The decree 
should be submitted to counsel for défendants as to form before being 
presented for signature. 
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MISSOURI PAC. R. CO. v. CONWAY AND VILONIA ROAD DIST. OF 
FAULKNER COUNTY et al. SAME v. CONWAY AND DAMASCUS ROAD 
DIST. OF FAULKNER COUNTY et al. SAME v. CONWAY AND PAL- 
ARM ROAD DIST. OF FAULKNER COUNTY et al. 

(Circuit Court of Appeals, Eighth Circuit. April 14, 1922.) 

Nos. 5794-5796. 

HIghways <@=3l42— Statutory proceedings for relief against Arkansas road dis- 
trict assessment Is exclusive. ' 

A provision of Road Laws Ark. 1919, vol. 1, p. 387, § 5, for an appeal by 
a landowner, deeming himself aggrieved by tlie assessment of liis lands, 
to the chancery court, with- right of appeal to tlie Suprême Court, pro- 
vides an exclusive method for review of assessments for a highway, so 
tliat suits In equity attacking the assessment must be dismissed. 

Appeal from the District Court of the United States for the Eastern 
District of Arkansas ; Jacob Trieber, Judge. 

Three separate suits in equity by the Missouri Pacific Railroad Com- 
pany against the Conway and Vilonia Road District of Faulkner County 
and others, against the Conway and Damascus Road District of Faulk- 
ner County and others, and against the Conway and Palarm Road Dis- 
trict of Faulkner County and others. From a decree in each case, dis- 
missing the complaint for want of equity, the complainant appeals. Af- 
firmed. 

Thomas B. Pryor and Vincent M. Miles, both of Ft. Smith, Ark., 
for appellant. 
R. W. Robins, of Conway, Ark., for appellees. 

Before CARLAND and LEWIS, Circuit Judges, and POLEOCK, 
District Judge. 

CAREAND, Circuit Judge. Thèse appeals hâve been submitted as 
one case. The complaint in each case was dismissed by the court 
below for want of equity. Counsel for appellees insist that the com- 
plaints were rightly dismissed for want of equity, and also for the 
reason that the state law providing for the levy of the tax in question, 
provides an exclusive remedy for any person deeming himself ag- 
grieved by the assessment of his lands as shown in the assessment 
book prepared by the county clerk. As to the last contention, the 
following statute (Road Laws 1919, vol. 1, p. 387, § 5) providing an 
appeal in casesUke those at bar is called to our attention : 

"Any landowner deeming himself aggrieved by the assessment of his lands 
as shown in the said assessment book of said district prepared by the county 
clerk shall hâve the right to apply to the chancery court of Faulkner county 
for an order correcting any such assessment, which application shall be by 
written pétition, duly swom to, and upon which pétition process shall issue 
against said district as upon any other complaint In equity, which application 
ànd pétition must be filed in the office of the clerk of said chancery court not 
later th.in ten daysafter theflling of said assessment book by said county clerk. 
TJpon the hearing of said pétition, which may be heard on oral testimony or 
on dépositions, as the court may order, the chancery court shall make such 
order as justice may require, and in event any assessment shall be corrected 

^soFor other cases sèe eame toplc & KBT-NUMBEH In ail Key-Numbered Digeste & Indexes 
280 F.— 26 



402 280 FEDERAL BBFORTER 



by sald court, a certlfied copy of the decree of sald court shall be flled wlth 
the cpBotf cl«)r^, andtbei^upoii tbç sald cousty clertc, shall note In, sald as-. 
sessment book !^he correction as ordered. by sald court An at^peal raay W 
taken by isfàld l»nd owner, or the board bf éonlitilssloners, from any siieh de- 
crèë of thé chahcery court to the Supremï^ Oourt but sald appeal shàirbe lodg- 
ed in the Suprême Court not later than thiirty days aftei'rthe renderlng of 
such decree by the chancery court. And for the purpose of hearlng any such 
pétition the chancery court of Faulkner county shall at ail tlmes be deemed to 
be open and sald pétition shall be heard at once and any appeal taken there- 
f rom to the Suprême Court shall be advancéd aa a matter of public Interest." 

We are of the opinion that this contention of counsel must be sus- 
tained under the ruHngs of the Suprême Court of the United States 
and of this court. McDougal v. Mudge, 233 Fed. 235, 147 C. 0. A. 
241 (8th Circuit) ; McLaughlin v. St. Louis Southwestern Railway 
Co., 232 sFed. 579, 146 C. C. A. 537 (8th Circuit). In the last case cer- 
tiorari was denied. 241 U. S. 679, 36 Sup. Ct. 727, 60 L. Ed. 1233. 
Counsel for àppellant urge that the state statute provides for an admin- 
istrative proceeding and not a judicial one> citing Missouri Paciftc; 
Raiiroad Co. v. Izard County Highway Improvement District, 143 
Ark. 261, 220 S. W. 452. This view of the law was disapproved by the 
United States Suprême Court in Commissioners of Road Improvement 
Dist. No. 2 of Lafayette County, Ark., Petitioners, v. St. Louis South-: 
western Railway Co. (decided by the Suprême Court Feb. 27, 1922) 

257 U. S. , 42 Sup. Ct. 250, 66 L. Ed. . The law involved in that 

case was for ail practical purposes the same as the law in this.casç. 
In addition to the cases cited in McLaughlin v. St. Louis Southwestern 
Railway Co., supra, the principle that when a state provides a tribunal 
for the hearing of complaints against an assessment, such tribunal has 
exclusive jurisdiction, is sustained by the great weight of authority. 
Cooley on Taxation (3d Ed.) vol: 2, p. 1445 ; Laws of Spécial Assess- 
ments, Hamilton, § 758 ; Page & Jones on Taxation by Assessments, 
vol. 2, p. 2059; 27 Am. & Eng. Enc. of Law (2d Ed.) 726; Pittsburg, 
Cincinnati, Chicago & St. Louis Ry. Co. t. Board of Public Works of 
West Virginia, 172 U. S. 32, 19 Sup. Ct. 90. 43 L. Ed. 354, and cases 
cited; Moore v. Yonkers, 235 Fed. 485, 149 C. C. A. 31, 9 A. L. R. 
590; Indiana Manufacturing Co. v. Koehne, 188 U. S. 681, 23 Sup. Ct. 
452, 47 L. Ed. 651; Baldwin Tool Works et al. v. Blue, Statç Tax 
Commissioner, et al. (D. C.) 240 Fed. 202, 

Decrees affirmed. 



THE SARANAC. THE LAMPASAS. Appeal of CORNELL 8TEAMB0AT CO. 

(Circuit Court of Appeals, Second Circuit March 6, 1922.) 

No. 217. 

Collision «=:»82(2)— Steamship held not at tault for not going ahead full speed In 
emergenoy. 

Whcre the flnding that the weather conditions requlred fog sigiials to 
be Bounded was supported by the évidence, and neither tug nor steam- 
ship sonnded such signais, so that both were at fault, and the tug was 
also at fault for f allure to maintain a proper lookout, the steamship. held 
not at fault for faiùng to go full speed ahead on sigttting the tug, wbere 
the collision was immin«it and pr<^ably inevitablie at that tlmé. 

^sFor oUicr eues ••• «un* toplc k KKT-NUMBBR tn «U K«7-Namb«red DicwU ft IsdeiW 
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Appeàl from thfe District Court ûf the United States for the Southertt 
District of New York. ' ' 

Pétition in ad;iiiralty for limitation of liability by the Cornell Steam- 
boat Company, as owner of the steam tug Saranac, with separate hbels 
by Kate Dougherty and by OUver Gildersleeve & Sons, Inc., against 
the steamship Lampasas, of which the Mallory Steamship Company 
was claimant, and in which the steam tug Saranac, the Cornell Steam- 
boat Company, claimant, was impleaded. From decrees holding both 
vessels at faulè, the Cornell Steamboat Company appeals. Affirmed. 

Robert S. Erskine and Kirlin, Woolsey, Campbell, Hickox & Keat- 
ing, ail of New York City, for appellant Cornell Steamboat Co. 

Burlingham, Veeder, Masten & Feary, of New York City (Chauncey 
I. Clark and Frederick Pennell, both of New York City, of counsel), 
for appellee Mallory S. S. Co. 

Before ROGERS, HOUGH, and MAYER, Circuit Judges. 

PER CURIAM. Thèse causes grow out of a collision occurring in 
the North River, ofï Pier 25, Manhattan. The trial court found as 
facts : (1) That at and before collision the weather was such that fog 
signais should hâve been sounded by navigating vessels ; (2) that such 
whistles were not sounded by either vessel ; and (3) that the tug Sar- 
anac did not hâve a lookout properly stationed and attending to his 
duty. With thèse findings we agrçe, and they are assuredly sufficient 
to require afïirmance of decrees holding both vessels at fault. 

We express no opinion in respect of the alleged failure of the Sara- 
nac to keep her tow straight behind her, and we disapprove of the sug- 
gestion (it is hardly more) that it was a fault on the part of the steam- 
ship Lampasas not to go f uU speed ahead when she sighted the Saranac. 
When the tug and tow were seen through the fog, collision was probab- 
ly inévitable ; certainly a position of imminent and almost certain danger 
had been produced by mutual violation of the fog rules. Such a situ- 
ation having been proven, it is not profitable to speculate as to whether 
collision might hâve been avoided by taking the "last chance" of full 
speed ahead under a hard over wheel. 

Decrees affirmed, with one bill of costs. 



ST. PAUL TRUST & SAVINGS BANK et al. y. WALKILL STOCK FARMS 

CO. et al. 

(District Court, S. D. Florida. April 21, 1922.) 

No. 222. 

I. Recelvers <@=335(3)— LIenholder cànnot complain that notice was not given 
debtor of application for receiver. 

A lienholder cannot complain that appointment of a receiver in an 
ancillary proceeding was coram non judice, because the debtor was not 
given notice of the application for a receiver and no subpœna was serv- 
ed on it; such debtor having flled its answer and consented to the jurisdic- 
tion of the court, which it had a right to do. 

4ss>For otber casM see same topic & KEY-NUMBER in ail Key-Numbered Digeats & Index** 
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Z Receivers ig=3206, 208— Court in anclllary proceeding has right to protect 
rights and préserve liens of aii creditors, and discliarge one and appoint 
anotlier receiver. 

ïhe court in wtiich an ancillary recelvership proceeding is flled bas the 
power to protect the rights and préserve the liens of ail creditors and 
may administer the funds aiid proceeds of the property of the debtor in 
its jurisdlction, and may, in the exigencies of the warrant, discharge re- 
ceiver appoiiited in the ancillary proceeding and appoint another. 

In Equity. Bill by the St. Paul Trust & Savings Bank, fofmerly; 
the Van Sant Trust Company, as trustée, and Grant Van Sant, as in- 
dividual trustée, against the Walkill Stock Farms Company and others. 
On motion by complainants to vacate order appointing a certain person 
receiver and to appoint another. Motion denied. 

Giles J. Patterson, of Jacksonville, Fia,, for complainants. 
Cooper, Cooper & Osborne, of Jacksonville, Fia., for défendants. 

CALrh, District Judge. In the case 221, American Clearing Co. v. 
Walkill Stock Farms Co., the complainant filed a bill in wbich it sought 
and obtained the appointment of a receiver for ail the property real and 
Personal of the défendant ancillary to a suit commenced in Ohio, the 
domicile of the défendant, in which the relief sought wzs the préserva- 
tion of the corpus of the property in order thàt it might be applied 
to the payment of its debts. Receivers were apppinted by the Ohio 
court. Copy of the proceedings in the Ohio court, in which the de- 
fendant answered, admitting the allégations of the bill and consenting 
to such an appointment. 

The complainant in this case, a trustée for bondholders, filed its bill 
seeking the foreclosure of the deed of trust, setting up facts which it 
claims makes the appointment of a receiver in the ancillary suit non 
judice and void, and moves this court to vacate the order appointing a 
receiver and appoint a receiver in its suit. It is upon this motion that 
a hearing was had. 

[1] The contention of complainant, as I understand it, is that, be- 
cause notice was not given the défendant of the application for a re- 
ceiver and no subpœna served upon it, such appointment was coram 
non judice. The record from the Ohio court shows that the défendant 
flled its answer and consented to the jurisdiction of that court, and 
since the filing of the ancillary bill and before the motion was heard 
in this case, filed its answer in this court. If this court, had jurisdic- 
tion, its order would not be coram non judice. That it did'have juris- 
diction of the subject-matter of the suit there can be no question. If 
the défendant did not hâve notice of the application, it would be heard 
to complain of this; but it is not hère complaining. By its subséquent 
action it consents to jurisdiction overitself, and this it may do. The 
complainant in this case has a lien upon certain of the property of de- 
fendant, and it is the only one cbmpliining' of the order of the court, 
having taken the property of the défendant for the purpose of pre- 
serving it for the benefit of .the creditors to be applied to the debts 
of the corporation. - 
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[2] The powers of this court are ample, in the ancillary proceeding, 
to protect the rights and préserve the liens of ail creditors. As I 
understand the law, this court may administer the funds, the proceeds 
of the property of the défendant in this jurisdiction and protect the 
rights and liens of creditors in and upon said property. It may in the 
exigencies of the warrant discharge the receiver in the ancillary pro- 
ceeding and appoint another. Taking the allégations of the ancillary 
bill to^ether with the allégations of the bill filed in Ohio and made a 
part of the ancillary bill filed in this court, I am of opinion that such 
appointment was proper under thé circumstances to préserve the prop- 
erty and prevent its dissipation. 

The bill of complaint filed in this case does not make a case for the 
appointment of a receiver at the instance of coniplainant, who under 
the laws of Florida is a lienor, with the right to make its debt out of 
the property. 

The motion of the complainant will therefore be denied. 



In re ADELBERGER. 

(District Court, S. D. Florida. November, 1921.) 

t. Exemptions (g=5 16— Exemption to head of tamily is for family's beneflt. 

Exemptions provided for tlie head of a family are for tlie beneflt of the 
family, that they may not be left destltute. 

2. Exemptions (^=>4 — Exemption laws not construed to impose on creditors. 

The well-recognized rule that exemption laws should be liberally con- 
strued to accomplish their pui-pose does not permit them to be construed 
so as to impose upon creditors. 

3. Exemptions i@=9l6— Divorced man, rooming with adult son, is not "head of a 

family" 

A divorced man, whose adult son was rooming with him In a room paid 
for by the father, is not the "head of a family," where It appeared the 
son was a normal man, physically and mentally, and had supported hlm- 
self before he came to take employment under liis father. 

[Ed. Note. — For other définitions, aee Words and Phrases, First and 
Second Séries, Head of a Family.] 

In Bankruptcy. In the matter of John Adelberger, doing business 
as the Havana Hat Company, bankrupt. On pétition to review order 
of the référée, overruling exceptions of certain creditors to the report 
of the trustée, setting apart exemptions to the bankrupt. Pétition and 
review granted, and case remanded to the référée, with instructions to 
sustain the exceptions. 

Paradise & Lewis, of Jacksonville, Fia., for petitioner. 
Noble & Sawyer, of Jacksonville, Fia., for bankrupt. 

CALL, District Judge. This cause comes on for a hearing upon 
the pétition to review the order of the référée made herein on July 25, 
1921, overruling the exceptions of certain creditors to the report of 
the trustée setting apart the exemption of $1,000 to the bankrupt. The 
f acts of the case may be .stated as f ollows : 

^saFor other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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Some seven years ago the bankrupt, a divorced man, came to Florida. 
In October of last year a son, who had theretofore resided in Ohio, and 
who had reached his majority and supported himself, came to Jack- 
sonville on funds supplied by the bankrupt and entered his father's 
employ at a stated salary. This son was a normal man, physically and 
mentally. Father and son occupied the same room in a rooming house, 
taking their meals in restaurants. The father paid the rent of the 
room. The question raised by the exceptions is, "Is the bankrupt the 
head of a family residing in this state?" as cOntemplated by the Con- 
stitution (article 10, § 1), in order that he be entitled to the exemption 
of $1,000 in Personal property as provided by that instrument. 

[1,2] The cases referred to in the brJef of counsel for the bank- 
rupt and by the référée in his opinion are as to real property, and it 
seem to me that the rule of such cases is difficult to apply to the exemp- 
tion provided for the head of a family in personal property. It is 
recognized that the exemptions provided to the head of the family 
are for the benefit of the family, that they may not be left destitute. 
It is also a well-recognized rule of construction that exemption laws 
should be liberally construed to accomplish this end, but not construed 
50 as to impose upon creditors. 

[3] From the facts found by the référée, it appears that the son 
was well able to, and did, care for himself up to and until October 
of last year, when, on account of lack of employment in Ohip, he came 
to Florida and entered the employ of his father at a stated salary. It 
is sought to base the family relation upon the fact that father and 
son occupied the same room in a rooming house, and because of this 
fact and the parental relation èxisting, apply the rule of De Cottes 
V. Clarkson, 43 Fia. 1, 29 South. 442, and Caro v. Caro, 45 Fia. 203, 
34 South. 309, and thus make the father the head of a family. It 
seems to me that such a ruling would do violence to the rules of con- 
struction above noted. Something more than the mère occupàncy 
of the same room by two adult maies is necessary to constitute the 
family relation COntemplated by the Constitution, even though the re- 
lation of father and son does exist. 

I am of opinion that the exceptions of the creditors to the report 
should hâve been sustained by the référée. The pétition for review 
will be granted, and the case remanded to the référée, with instructions 
to sustain the exceptions. 
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THE MEE TOO. 

(District Court, S. D. Florida. April 12, 1922.) 
No. 1310. 

Maritime liens ®=36l— Delay of year heid not such lâches as ta defeat lien. 

A delay of a year before bringing suit to enforce a lien for money ad- 
vanced for repairs tield not to defeat the lien as against a purcliaser wlio 
completed pàyment of the purchase priée af ter the suit was commenced. 

In Admiralty. Suit by Robert Auman against the Yacht Mee Too ; 
Robert D. Moore intervening lien claimant. Decree for libelant and 
intervener. 

Stanton Walker, of Jacksonville, Fia., for libelant. 
Butler & Boyer, of Jacksonville, Fia., and Bobst & Spates, of 
Miami, Fia., for claimant. 

CALL, District Judge. On March 17, 1921, Robert Auman filed a 
libel against the Mee Too, a gas vessel of some 50 feet in length, claim- 
ing a maritime lien for advances made to the owner for the purpose of 
making repairs to said vessel, then in the port of Jacksonville, in the 
sum of $1,000, on March 13, 1920. On the same date an intervention 
interesse suo was filed by Robert D. Moore, claiming a maritime lien 
for advances made on March 15, 1920, to the owner for like purposes. 

Respondent interposed his claim as owner, and on November 3, 
1921, after exceptions had been overruled, filed answers to the libel 
and intervention, in which it is alleged that he became owner of the 
vessel on March 14, 1921, without any knowledge of the claims of libel- 
ant and intervener and that libelant and intervener were guilty of such 
lâches in attempting to enforce their claims as will defeat their re- 
covery, and pray strict proof of allégations of libel. 

Testimony was taken, and the case brought on for a hearing upon the 
libel, intervention, and testimony. There is a sharp conflict in the 
testimony as to circumstances under which the money was advanced; 
but, taking the interest of the parties testifying and the circumstances 
surrounding the parties, I find the issue in favor of thé libelant and in- 
tervener as to this question. 

If the money was advanced to the owner for the purpose of making 
repairs, there exists a maritime lien, and a maritime lien, once attaching 
to a vessel, follows said vessel, from its very nature, into the hands of 
a purchaser, unless it is lost by the lâches of the lienor in enforcing 
said lien. The time expiring, before lâches will be declared to bar the 
claim, dififers according to the circumstances of each particular case. 
Where the interest of third persons intervenes, the time is shorter 
than where only the owner at the time of the lien attaches is concerned. 

In the instant case one year and two days intervene between the 
time the lien attached and the filing of the libel. Does this delay con- 
stitute such lâches as will bar the en forcement of the lien? I think 
not. On the testimony of claimant and his witness, it is apparent that, 
while the bill of sale was apparently executed March 14, 1921, and 
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the contract of sale made in Febfuary, the considération was not fuUy 
paid until May. The daim was interposèd in this case on March 23d, 
after the libel was filedi and before the final payment of the considéra- 
tion. 

Under the conditions surrounding this case, I find that the delay in 
enforcing the liens is not such as to bar the enf orceitient of the maritime 
liens. There is a conflict in the testimony of libelant and the then 
owner as to the amount advanced. Upon this issue additional testi- 
mony should be taken. 

A decree will be entered in favor of the libelant and intervcner, de- 
claring a maritime lien to exist in their favor ; the amount of said lien 
in favor of libelant to be ascertained by a référence to the commissioner 
to take testimony on this issue and report same to this court. 



In re THEIBERG. 

(District Court, D. New Jersey. April, 1921.) 

Bankrupicy <s=9262(3)— Sale of chattels free of mortgage liens exceeding ap- 
praised value can be ordered. 

Where chattels owned by the bankrupt subject to chattel mortgages, th» 
validity of some of which was disputed, were of such a charaeter as to 
involve heavy expense in keeping them, the référée, to préserve as much 
of the estate as possible, can order the sale of such chattels free of the 
mortgage lien, the lien to attach to the proceeds of the sale, even thoui^h 
the amount secured by the chattel mortgages greatly exceeds the appraised 
value of the chattels. 

In Bankruptcy. In the matter of Morris Theiberg, trading as the 
La France Silk Company, bankrupt. On review, of an order of the 
référée for the sale of property free and clear of the lien of chattel 
mortgages, the lien to attach to the proceeds. Order affirmed. 

Furst & Furst, of Newark, N. J., for trustée. 
Joseph T. Lieblich, of Paterson, N. J., opposed. 

BODINE, District Judge. The référée, Frank Van Cleve, Esq., 
ordered the sale of certain property of the bankrupt free and clear of 
the lien of certain chattel mortgages, the liens to attach to the proceeds. 
The certificate discloses that the order was made after due hearing and 
for the purpose of saving the expenses incident to the préservation of 
the property. 

The référée also expressed doubt as to the validity of some or ail 
of the chattel mortgages, particularly one of the Hamilton Trust 
Company, which is not dated and was given to secure an antécédent 
indebtedness. Of course, the validity of the mortgages was not be- 
fore the référée on the application to sell free of the mortgages, but 
the inference is a strong circumstance in favor of the sale. 

The linding of the référée that the sale of the property of the bank- 
rupt's property is necessary to save expense incident to its préservation 
seems entirely justified by the facts that the property consists of silk 
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looms and màchinery which are obviously expénsive to keep in custody. 
The chief argument against the referee's action was that the chattel 
mortgages exceed the sum of $8,000, while the appraised value of the 
property is but $3,415.70. This circumstance was not enough to strip 
the bankruptcy court of its power to order the sale of property in its 
custody. 

The jurisdiction of the court to order the sale of property, free of 
incumbrances, has its origin in the power to conserve the property of 
the bankrupt and the value of an equity of rédemption must always 
be a matter of more or less, as more or less is obtained for the prop- 
erty. The size of the equity of rédemption is always a chance, where 
the court orders the immédiate sale of property because of the ad- 
vantage to the bankrupt estate. The liens are not affected by the 
sale, except in this : That they f asten upon money rather than goods. 
If the mortgages are invalid, the equity of the bankrupt's estate is 
larger; if they are valid, it is smaller or possibly nonexistent. The 
jurisdiction of the court does not dépend upon the size of an estate or 
the size of a mortgage. The référée looks to see if the sale will be of 
benefit to the bankrupt's estate. Clearly, if the property is expensive 
to keep, it is of advantage to sell. Where the proceeds of sale are in 
court, they can be disposed of according to law. But a bankrupt, by 
making excessive mortgages, cannot defeat administration of his ef- 
fects in bankruptcy. 

The action of the référée is also challenged because some one or more 
of the chattel mortgages were not before him. Nothing is before me 
from which I can go back of the certificate of notice and appearance. 

The order of the référée is affirmed. 



AMBASSADOR CHOCOLATE CO. v. CHOCOLATE PRODUCTS 00. 

(District Court, D. Maryland. May 6, 1922.) 

No. 27.5. 

Trade-marks and trade-names and unfair compétition ©=570(2)— Cherry design 
on box, différent from ttiat of pl^intifF, held not unfair compétition. 

Where défendant, after plaintin: had established a large trade in choco- 
late-oovered rherries, which it mnrlsetod in a box having on the outside a 
de.sign of cherries and leaves, adopted for marlieting its chocolate-covered 
cherrios a box havinR a différent shape and having thereon a design of 
cherries, which was différent in appearance from liie design on plaintiffs 
box, there was no invasion of plaintiff'g légal rights. 

In Equity. Suit by the Ambassador Chocolaté Company against the 
Chocolaté Products Company. Bill dismissed. 

Blades, Rosenfeld & Frederick and J. Wallace Bryan, ail of Balti- 
more, Md.. for complainant. 

George W. Lindsay, of Baltimore, Md., for défendant. 

ROSE, District Judge. The plaintiff and défendant are rival makers 
of chocolaté candy. In the late fall of 1921 the défendant purposed to 
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put on the market a package to be sold for S cents, which it originally 
intended should contain two cherries, in cordial, each incased within 
a chocolaté covering. Subsequently it concluded that it would cost 
too much to furnish two cordial cherries, and for one of them it substi- 
tuted a cream chocolaté, cherry flavored, containing a fragment of a 
cherry. It had a box manufacturer design a very neat and attractive 
box, upon which rather large-sized cherries and leaves were displayed. 
It first put its goods on the market about December 27th, and they at 
once came into large demand ; the sales, in the four months which hâve 
since elapsed, being between 3,500,000 and 4,000,000 of such packages. 

The défendant at once became interested. It hunted up the box 
maker, and got estimâtes on similar boxés. It, however, objected to 
the price he charged. The box maker notified the plaintiff of what had 
happened. The plaintiff sent a warning notice to the défendant, telling 
it that it had learned that it was purposing to infringe upon its rights, 
and giving it notice that, if it did, the plaintiff would take the matter 
into court. The défendant did put a box on the market, which had 
cherries on it, too. It contained two cordial cherries, incased in choco- 
laté. The box, however, had not the same shape as the plaintiff's, 
which was, to appearance. cubical, although it was not quite as high 
as it was long and broad. The defendant's was oblong, and so appeared 
to the eye. The cherries on it, except that they were cherries, did not 
resemble those on plaintiff's box. 

It is, of course, évident that the défendant wanted to share the 
market which the plaintiff had discovered. What it would hâve done, 
had it not received the warning, no one can tell. In view, however, of 
the fact that cherries, of every form and design, had been used on the 
outside of boxes before, and were the natural thing to put on boxes 
which contained cherries, I do not find that the défendant did anything 
which it had not the légal right ta do. There was no holding out of its 
goodfe as those of the plaintiff. Unquestionably the défendant bas 
largely eut into plaintiff's trade, but that I am persuaded is not due to 
the box, or to the method of display adopted by défendant, for its box 
not only is diffei-ent, but is, to my eye, distinctly less attractive than 
that of its adversary, but to the fact that it ùs. furnishing two whole 
cherries in cordial, with their appropriate chocolaté coverings, while 
the plaintiff gives but one cordial cherry and a part of another cherry 
in cream. 

The bill must therefore be dismissed. 
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THE RAKEL. 
LINDHOLM V. N. B. BORDEN &. CO. 

(District Court, S. D. Florida. April 12, 1922.) 

Shipping <s=335— Respondents held bound by a charter made by brokers as thelr 
agents. 

Brokers, In chartering libelant's vessel, held to hâve been acting as 
agents for respondents, who were bound by the contract. 

In Admiralty. Suit by J. A. Lindholm, as master of the bark Rakel, 
against N. B. Borden & Co. Decree for libelant. 

Axtell & Rinehart, of Jacksonville, Fia., for libelant. 
George C. Bedell, of Jacksonville, Fia., for respondent. 

CAL,L, District Judge. The charter party in this case was executed 
by G. M. Fryxell & Co., of Barcelona, Spain, as agents for the charter- 
er. The sole question bef ore the court is ; Were they acting in behalf 
of Borden & Co. under such circumstances as bound the respondents 
as such charterers ? 

It seems clear from the correspondence passing between Borden & 
Co. and Fryxell & Co. that the latter firm were acting in the capacity of 
brokers, obtaining orders for lumber to be supplied by the first-men- 
tioned firm, the prices, terms, etc., subject to confirmation by Borden & 
Co. bef ore the sale was binding upon them. It is also clear that the 
senior member of the firm of Borden & Co. was présent in Spain prier 
to the making of the contract, and had guaranteed that the freights 
would not exceed certain amounts, depending upon the port of ship- 
ment, and that Fryxell & Co. had thèse amounts as a guide in charter- 
ing vessels to carry the cargoes ; that particular vessels were designat- 
ed to carry certain cargoes, and that Borden & Co. designated at what 
port the vessel was to load. It appears, also, that the port of Fernan- 
dina. Fia., was so designated by Borden & Co. for the Rakel. 

Taking the correspondence passing between Fryxell & Co. and Bor- 
den & Co., it appears to me that the parties understood that in making 
thèse charter parties Fryxell & Co. were acting for Borden & Co. Take 
the letter of the 28th of September from Fryxell & Co., which says Bor- 
den had taken guaranty of various contracts, and they had promised to 
use their best efforts to obtain suitable tonnage, and in which certain 
stipulations should be contained in the charter pa;rties. The contract 
with Alpera, to carry the cargo mentioned therein, the Rakel came to 
Fernandina, was made on the 27th of September, and the charter par- 
ty made on October 4th. In the letter of October 5th, speaking of the 
charter of a vessel other than the Rakel, I find this : 

"So, if you destina te the Osman to load at Fernandina for Valencia, you will 
earn 5 per cent, the std." 

The letter of November 6th, seems to me, clearly shows the Under- 
standing of the parties, and that Fryxell & Co. vi^ere acting for Borden 
& Co. in making the charters. The correspondence is rather volumi- 
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nous, and time does not serve to notice it ail bearing upon this question. 
I find that N. B. Borden & Go. were the charterers, represented by 
Fryxell & Co. in exeeuting the charter party as agents. 

A decree will therefore be entered in favor of the libelant. The 
amount of same I understand will be agreed upon by proctors for the 
parties. 



COMPANIA NAVIGAZtONE SOTA Y AZNAR v. COALE & CO., Ino. 

(District Court, D. Maryland. March 28, 1922.) 

No. 732. 

Shipping iS=9l8l— Charterer held llable for demurrage where not ready to load. 

Under a provision of a charter party, "Lay days for loadiiig shall 
commence when steamer Is ready to load (or within 96 hours after readi- 
ness to load, if delayed awaiting tum at berth)," lay days began as soon 
as tlie ship was ready, unless delayed in gettlng to pier by another ship 
baving the prier right tobe there, and charterer was not entitled to crédit 
for 96 hours, or any oi them, on owner's claim for demurrage, wher» 
charterer had no cargo for the vessel at the time, though it was the cus- 
tom of the port that the pler owner would not allow a ship, by lying Idly 
at its wharf, to get Into the way of other vessels anxious to use It, where 
tliere was nothing physlcally in the way of gettlng a berth as soon as th» 
ship was ready. 

, In Admiralty. Libel by the Compania Navigazione Sota y Aznar 
against Goale & Co., Incorporated. Détermination in favor of libelant. 

Janney, Stuart & Ober, of Baltimore, Md., for libelant. 
Edward N. Rich and J. M. MuUen, both of Baltimore, Md., for re- 
spondent. 

ROSE, District Judge. Following an opinion in Western Counties 
Shipping Go., hXà.., v. Archibald McNeil & Sons Go., Inc. (D. G.) 273 
Fed. 298) the respondçnt, as charterer, has been held liable to the ship- 
owner for demurrage. In determining its amount, a question has aris- 
enasto the application of the provision of the charter party whichl 
reads: 

"Lay days for loadlng shall commence whcn steamer is ready to load (or 
within 96 hours after readiness to load, if delayed awaiting turn at berth)." 

The charterer claims that, although there was nothing physically in 
the way of the ship's getting a berth as soon as she was ready, yet, as 
the charterer had no coal for her at the time, and as the custom at 
this pOrt, and doubtless everywhere else; where cortimon sensé has any- 
thing to do with the matter, is that the prior owner will not allow the 
ship, by lying idly at its wharf, to get into the way of other vessels 
anxious to use it, she was delayed, awaiting her turn at the pier, and 
that 96 hours of such delay was to be at her own cost, and for that time 
the charterer is not liable. 

This. coiitentipn seems more ingenius than persuasive. The plain 
import of the agreemetit between the parties was that the lay days were 
to begin so soon as thé ship was ready, unless she was delayed in get- 
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ting to the pier l>y another ship having the prior right to be there, and 
it was not intended to modîfy the gênerai rule that it is the duty of the 
shipper to hâve the cargo ready for the ship, or make its' failure to do 
so chargeable to the ship, in whole or in part. 

The charterer is, upon the facts, not entitled to crédit for thèse 96 
hours, or any of them. 



FOX V. EDWARDS. 

(District Court, S. D. New York. December 12, 1921. On Reliearing, Febru- 

ary 24, 1922.) 

Internai revenue (@=^38— Item of income tax voluntarily paid not recoverable. 

Item of incomè tax voluntarily pald for thé year 1918 wlthout protest 
or complaint, wlthout calling tljç goveniment's attention to the rlght to a 
refund prlor to iVIareh, 1921, eOuld not be recovered, notwlthstandlng Reve- 
nue Act 1918, § 252 (Cpmp. St. Supp. 1919, § eSSeVgUu). 

At, Law. Action by Benjamin Fox against Williani H. Edwards. 
Defendant's demurrer sustained, and complaint dismissed. 

Alexander Slater, of New York City, for plaintifï. 
William Hayward, U. S. Atty., and Richard S. Holmes, Sp. Asst. 
U. $. Atty., both of New York City, for défendant. 

KNOX, District Judge. When the within demurrer came on for ar- 
gument, there was a default upon behalf of the plaintifï, and no brief 
has been filed by or for him. I am therefore deprived of the benefit 
of such views ashe or his counsel may entertain with respect to the 
facts and law hère inyolyed. It appears from the complaint, to which 
défendant demurred, that the money for the recovery of which suit 
was brought was paid voluntarily in March, 1919, as and for a part 
of plairttiff's income tax for the year 1918. The item of loss, upon 
account of which plaintifï ,now believes himself entitled to a refund, 
was not called to the attention of any government officiai prior to 
March, 1921. The original tax having been transmitted to the treas- 
ury without protest or complaint upon the part of plaintifï, it seems 
to me that as against the collecter there could be ho recovery at com- 
mon law, nor under the statutes relating to him or his office. 

It is possible that plaintifï has some rights granted to him under the 
provisions of section 252 of the Revenue Act of 1918 (Comp. St. Ann, 
Supp. 1919, § 6336y8uu) ; but, if so, I am of opinion that such rights 
cannot be asserted in a suit against the collector who received plaintifï's - 
voluntary payment in 1918. Judgment may be entered sustaining the 
demurrer of défendant and dismissing the complaint. 

On Rehearing. 

It is my judgment that there is nothing in section 252 of the Revenue 
Act upon which plaintifï relies which relieves him from the effect of 
having voluntarily paid an amount of tax against which he might bave 
oflfset a bad debt. The tax was paid by plaintifï with full knowledge 
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pf ail the facts, and without any interpfosition of the government or any 
of its officiais, and to hold that a taxpayer is entitled for years after 
thepayment of a tax to harass and annoy the taxing officiais and the 
courts as to the unwisdpm, impropriety, or oversight of what he him- 
self did, when under no coercion and compulsion upon the part of the 
government, is something I am unwilling to do. As to the purpose and 
effect of section 252 of the Revenue Act, see Holmes, Fédéral Taxes 
(1922 Ed.) p, 890. The order heretofore entered herein will stand. 



In re HEMMER et al. 
(District Court, N. D. New York. May 6, 1922.) 

Fixtures (^=318(5)— Property of milk company held persohalty. 

Machinery sold a milli and cream company under contracts of condition- 
al sale did net attach to the realty and'tecome kubject to mortgage liena, 
where it could {?e removed with very little, if any, damage to walls or to 
the building, though foundation had to be plaeed under a boiler and a wall 
erected to protect it 

In Bankruptcy. In the matter of Anthony Hemmer and others, 
doing business in the name and style of the Shepherd Milk & Cream 
Company, bankrupts. Controversy tohcerning whether certain prop- 
erty goes to trustée as personal property or became part of realty sub- 
ject to mortgage liens. Property held personalty. 

Tracy, Chapman & Tracy, of Syracuse, N. Y., for trustée. 
Olmstead, Van Bergen & Searl, of Syracuse, N. Y., for mortgagees. 

RAY, District Judge. In view of the conditional contracts of sale 
and the circumstances under which the personal property, machinery, 
etc., v(?as plaeed in the building I think a question of f act is presented 
for the détermination of the court. 

I dO: not think it was intended to make this machinery a part of the 
realty, and in view of the contracts of conditional sale, and what was 
donc by way of attaching same to the realty, do not think the personal 
property in question ever became a part of the realty and subject to 
the mortgage lien. True, a sort of foundation had to be plaeed under 
the boiler, ànd it is also true that a wall was erected to protect same ; 
btit this property can be removed with very little, if any, damage to 
thèse walls or to the building. 

In view of Tifft v. Horton, .S3 N. Y. 377, 13 Am. Reo. 537: Ford v. 
Cobb, 20 N. Y. 344: Davis v. Bliss, W N. Y. 77, 79 N. E. 851, 10 L. 
R. A. (N. S.) 458: Sisson v. Hibbard, 75 N. Y. 542, and other cases of 
like import, I hold that this personal propertv in question did not be- 
come a part of the realty, and subject to the lien of the mortgages, and 
that the trustée in bankruptcy is entitled to the, same. 

There will be an order accordingly. 
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BALL & ROLLER BEARING CO. v. F. C, SANFORD MFG. CO. 

(District Court, D. Connecticut. May '6,. 1922.) 
No. 1529. 

1. Patents (S:=3328— Reissue 15,035, for roll grindlng machine, held valid as a 

reissue. 

: The Heim reissue patent, No. 15,035, for a roll grinding machine, held 
not to broaden tlie claims of the original patent, and valid as against ob- 
jections to tiie reissue. 

2. Patents <@=3l7— Changing polishing machine to obtain grinding machine in- 

volves only mOchanicai skill. 

The art ot polishing and the art of grinding Iron rolls are interrelated-, 
and se close together that the obvious changes in a polishing machine 
to obtain a grinding machine involves only mechanieal skill. 

3. Patents <g=3l7— Transferring construction from wood-working art to metal- 

working art, and adding conveyor of stream of water, involves only me- 
chanieal skill. 

Taking a construction from the wood-vrorking art, or any other art 
employing a polishing or grinding mechanisra, and transferrlng it to 
the metal-working art, or attaching thereto a device for conveying a 
stream of watër on the work to keep It cool, involves nothing more than 
mechanieal skill. 

4. Patents <s=>328— Claims of reissue 15,035 held anticipated, and other claims 

valid, but not Infriaged. 

Claims 1, 2, 4, 6-10, 12, 13, 15, 18-21 of the Heim reissue patent, No. 
15,035, for a roU-grlnding machine, held invalid in view of the prior art, 
and the remaining claims, excepting clalm 3, valid but not infrlnged. 

5. Patents (S=3 17— Attaching of device for laterally adjusting support of rolls 

bting ground does not involve Invention. 

The making and attaching to a roll-grinding machine conslsting of a 
grinding wheel and an oppositely rotating régula tlng wheel In combina- 
tlon wlth means for supporting the blanks being ground, of means for 
laterally adjusting the carrier or work support, involves mère mechanieal 
skill, and does not rlse to the dignity of invention. 

6. Patents i3=»328— 1,264,930, claims I and 4, for roll-grlndlng machine, invalid 
, as aggregations. 

Claims 1 and 4 of the Heim patent. No. 1,264,930, for a roU-grlnding 
machine, conslsting of a rotary peripheral grinding wheel, an oppositely 
rotating regulating wheel, and means for supporting the blanks wWle 
being ground, etc., held invalid, as for mère aggregations. 

7. Patents (S=>â28^ 1,2 10,936, for feeding device for roll-grlndlng machines, not 

infrlnged. 

Claims 2-6, Inclusive, of the Heim patent. No. 1,210,936, for feeding de- 
vice for roll-grlndlng machines, held not Infringed ; claims 4 arid 6, call- 
Ing for a carrier with a removable wearing strip, being limited to a strlp 
haviiîjç a plurality of wearing surfaces, and not covering a cylindrical 
rod, under the doctrine of équivalents. ; 

In Equity. Suit by the Bail & Roller Bearing Company against F. 
C. Sanford Manuiacturing Company. Decree for défendant. 

Livingston Giflford, Ro,bert S. Blair, and William T. Knieszner, ail 
of New York Gity, for plaintiflf. 

William W. Dodge, of Washington, D. C, and F. W.. Smith, of 
Bridgeport, Conn., for défendant. 
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THOMAS, District Judge. This suit was brought for an injunction 
and accounting, and ié predîcated upon an alleged irtfringement of 
letters patent No. 1,210,936, issued January 2, 1917, on a "feeding de- 
vice for roll-grinding machines," and No. 1,264,930, issued May 7, 
1918, for a "roll-grinding machine," to both of which patents were 
later added reissued letters patent No. 15,035, for a "roll-grinding ma- 
chine," under date of January 25, 1921. Ail three patents were issued 
to Lewis R. Heim and were subsequently assigned to the plaintiff. 

AU formai matters, such as title, manufacture, and sale, hâve been 
stipulated, and there appears to be no vital controversy as to the con- 
struction of defendant's forms of alleged infringing machines. So that 
the issues between the parties raise the questions of the validity of the 
patents and their inf ringement by the défendant. 

The défenses to the patents in suit are; (1) Noninf ringement. (2) 
Anticipation by prior patents and publications. (3) Nonpatentability. 
And as to the reissue patent, No. 15,035, an addîtional défense is set 
up, to wit, that it was unlawfully granted, and hence void. 

The art disclosed by thèse inventions relates to the means or method 
by which roller bearings are manufactured in large quantities, rapidly, 
accurately, and at a minimum cost, and ail three characteristics are to- 
day vitally essential to a successful manufacturer. The inventions re- 
late to centerless grinders; that is to say, to maichines in which the 
work or the blanlç roll is neither supported on spindles, nor lathe cen- 
ters, nor held in a chuck or other centering device, as is usual jn.turn- 
ing cylindrical bodies in a lathe, and which was previously one of ,the 
methods employed in the manufacture of a roll for a roller bearing. 

Spéaking generally, the patents in suit disclose a grinding machine 
comprising a grinding wheel generally made of natural or àrtificial 
stdne suehsas grindstones, or wheels of emery or carborundum or sim- 
ilar abradant facings, having relatively high speed, and an oppositely 
rotatîng governing or regulating wheel having a relatively low; speed 
and co-pperating with the grinding wheel, in combination with nïeans 
disposed between said wheels for supporting the blanks while being 
ground; means being provided for yieldingly pressing one of said 
wheels toward the other, and also means for limiting the movement of 
said wheels toward eath other. The work support or blank carrier is 
vertically and laterally adjustable; provision being made for effecting 
an angular adjustment in a vertical plane of said support, so as to vary 
the rate of speed of the blanks along said support with a given rate of 
drive of the machine. In addition, means are provided for^ guiding the 
blanks. up to the operating surfaces of the wheels, and means adapted 
to receive the rolls as they pass out of the grip of sai4 surfaces. The 
leading f eature of this gênerai construction, as claimed by the plain- 
tiff, is the provision qi a three-sided channel, formed by the operative 
surfaces of the grinding wheel, the regulating wheel, and the work 
support. The grinding wheel, due to its high speed, ihsures the work 
remaining on the lijpper sui-face' of the support, and the regulating 
wheel, which travels upwardly, or backward with respect to the down- 
wardly moving grinding wheel, and has a secure grip on the work. 
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forces it along the support, in whatever direction it has a component 
along the support. 

Patent No. 1,210,936 relates to the carrier or work support alone. 
The device described in this patent includes a carrier, by which the 
roUs are conducted to a position to be operated upon, and by which 
they are carried past the operative surfaces, in combination with a 
trough secured to the inner end of the carrier by which the ground rolls 
are conducted away f rom the operative surfaces. There is, f urthermore, 
provided a wearing strip in said carrier, which is removable and has 
a plurality of faces, which may be used successively. The carrier is 
pivoted to a slotted body to enable it to swing in a vertical plarye, so as 
to give it the most convenient degree of inclination to the grinding 
and regulating wheel. 

The Reissued Patent. 

It is urged by the défendant that the reîssue, as such, is invalid, be- 
cause of (1) the introduction of new inatter and the broadening of the 
patent and the claims ; (2) the altération of drawings ; (3) lâches ; and 
(4) intervening rights. 

[1] From an examination of the file wrapper and contents of both 
the original and reissued patents introduced in évidence, I am satisfied 
that the additions to the spécification and the changes of the drawings 
are fully supported by the original patent, and that the claims hâve not 
been broadened, but, on the contrary, narrowed. True, applicant wait- 
ed about 3 years and 8 months before attempting to correct his original 
patent, but the excuse ofïered is held to be sufficient, and was justly 
held so to be by the Commissioner of Patents. The claim respecting 
intervening rights hardly merits serions considération, and the défend- 
ant should be the last to raise this question; it having intervened 
through knowledge acquired from a former employée of the plaintiff. 

Holding the reissue valid, the next question to consider is : In what 
respect does defendant's machine diiïer, if it difïers at ail, from the 
machines and devices disclosed by the patents in suit? In defendarit's 
machine means are lacking to permit relative vertical adjustment be- 
tween the carrier and one of the wheels. It appears from the record, 
and I am satisfied, that defendant's machine furnishes work supports 
of varying heights to suit dififerent diameters of work. The work sup- 
port in defendant's machine includes a carrier, in the form of a cylin- 
drical rod, which may be turned to présent to the work new supporting 
surfaces ; but this cylindrical rod has not attached to it a discharge 
spout, nor is it pivoted to a slotted or any other body. No other essen- 
tial différence is found, and particularly none in the mode of opération, 
as the wheels on defendant's machine move or rotate in opposite di- 
rections, the same as in the plaintiflf's machine, and the relative angu- 
lar relation of the carrier and the path of the operative surface of thç 
regulating wheel is just as much variable in defendant's machine as 
in plaintiffs. The fact that défendant changes the inclination of the 
regulating wheel. in relation to the work support, and that the patents 
in, suit show and describe machines in which the work support is angu- 
larly changed in relation to the regulating wheel, in no way changes the 
280 F.— -27 :.,.', 
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situationj as the claims of the reissued patent are' in tliis respect, read- 
able. on both constructions. 

This brings us to the question of anticipation. A large part of the 
record is taken up by the testimony of experts on this question. Un- 
fortunately, in cases of this kind, the experts seem' to be bent on one 
purpose, and that is, not to agrée on any one point. Instead of being, 
as they should be, helpful to the court by pointing out différences of 
f unction or opération, they advance, as it seems to me, théories which 
becloud the issue to such an extent that a heavy burden is imposed 
upon the court. They also seem to f eel it their duty to explain at 
length the meaning of words and phrases which are clear and can be 
understood, whether or not one is versed in mechanics ; and what 
makes it still worse is that in most instances the ordinary and com- 
mon meaning of words and phrases is not employed, but only such as 
will not, in the opinion of the witness, hurt the cause of the htigant 
for whom he is testifying. The situation, however, is clear enough in 
this case, so that the court can décide the questions presented upon this 
issue without having référence to the lengthy opinions of the experts. 
What the Circuit Court of Appeals said in Kohn v. Eimer, 265 Fed. 
900, at page 902, is particularly apposite to the case at bar. 

[2, 3] It cannot be questioned that the art of polishing and the art 
of grinding are interrelated. They stand so close together that it could 
not be serîously contended that it would require more than mechanical 
skill to make the desired and obvions changes in a polishing machine 
to obtain a grinding machine. Furthermore, in view of the state of the 
art, to contend that it requires more than mechanical skill to bodily take 
a construction from the wood-working art, or any other art employing 
a polishing or grinding mechanism, and transfer it to the metal-work- 
ing art, is to contend for a proposition the mère statement of which 
compels its fejection. So, also, to contend that it is new and requires 
invention to substitute a wood-working tool for a metal-working tool, 
and attach to it a device for conveying a stream of water on the work 
to keep it cool, is to contend for a principle which is not recognized in 
the law of patents. 

[4] Taking up the three patents in suit, one after the other, it ap- 
pears that thé gênerai principle described and claimed in the reissued 
patent No. 15,035 is clearly described in British patent No. 12,190, is- 
sued to Lowman on June 10, 1905, United States letters patent No. 
967,798, issued to Lowmah on August 16, 1910, and the United States 
letters patent No. 1,111,254, granted to French & Stephenson on Sep- 
tëftiber 22, 1914. Ail that is lacking in the disclosurè of thèse patents is 
the means which perrhit relative vertical adjustment betWeen the carrier 
or work support and one of the wheels, True, the Lowman British 
patent permits the concave ledge 8 td be vertically raised or loweréd ; 
but this is not donc in order to accommbdate the machine to roÙs of 
différent diameters. The British spécification clearly describes that, 
and says that, in order to accommodate the machine to rolls bf diffeï- 
éht' diameters,' the controlljng device or wheel ïl is moved toward ôf 
aVv*a:y£roih the grinding dise. 
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[5] Claims 1, 2, 4, 6, 7, 8* 9, 10, 12, 13, 15, 18, 19, 20, and 21 of the 
reissue patent are therefore held to be invalid, in view of the prior art; 
Even granting that the af orementioned référence patents do tiot clearly 
show nor describe means for laterally adjusting the work support, it 
must be held that the making and attaching of such an adjusting de- 
vice would not rise to the dignity of invention, but is within the realm 
of mechanical skill. The remaining claims of the reissued patent, ex- 
cept claim 3, which is not in suit and is not passed upon, are held to be 
valid, but not infringed, as defendant's machines do not embody means 
for vertically adjusting the work support. 

Patent No. 1,264,930— Roll-Grinding Machine. 

The défendant is sued only under claims 1 and 4 of this patenta 
The machine described in this patent differs only from that in the re- 
issued patent in that a peripheral grinding wheel and an oppositely ro- 
tating peripheral regulating wheel are shovvn. Claims 1 and 4 are as 
f ollows : 

"1. A grinding machine oomprlsing a rotary peripheral grinding wheel hav- 
ing a relatively high specd, an oppositely rotating regulating wheel having a 
relatively low speed and co-operating with said peripheral grinding wheel. 
means between said wheels for supporting the blanks while being groiind, and 
means for yieldingly pressing one of said wheels toward the other." 

"4. A machine for grinding eylindrical or like blanks comprising a peri- 
pheral grinding wheel rotating at a relatively fast speed, a peripherfil regulat- 
ing wheel ad.iacent said grinding wheel, and rotating at a relatively low speed 
in the opposite direction, said wheels being relatively yieldingly mounted, 
spring-controUed means for forcing said wheels toward each other, a blank 
support, and means for limiting the inovement of said wheels toward eaeh 
other." 

[6] If thèse claims are valid, and can be taken at their face value, 
they are clearly infringed. It appears, however, that the machines de- 
fined in the claims difïer from the machine shown in the reissued pat- 
ent in one respect only — they specify "peripheral" wheels. This is the 
only limitation. The combination otherwise set forth in thèse claims 
was old and well known in the art at the time the application for this 
patent was filed in the Patent Office ; the several éléments being clearly 
shown and described in the reissued patent, the original of which was 
granted prior to the filing date of this patent. Leaving out the limita- 
tion mentioned — that is to say, the word "peripheral" — the claims 
could and should hâve been made in the original of the reissued patent. 
If the plaintiff' thought that the use of "peripheral" grinding and gov- 
erning wheels was new, their combination should hâve been claimed per 
se. The claims in suit, therefore, must be held to be aggregations and 
hence invalid. 

Patent No. 1,210,936 — Feeding Device for Roll-Grinding Machines. 

[7] The claims under which the défendant is sued on this patent are 
2 to 6, inclusive. They are as foUows : 

"2. A roll-feeding device for grinding machines, comprising a carrier by 
which the rolls are conducted to a position to be operated upon and by which 
they are carried past the operative surfaces and a trough seeured to the inner 
end of the carrier by which the ground rolls are conducted away from the 
operative surfaces. 
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"3. A roll-feedlng deviee for grinding machinas, comprising a carrier by 
whlch the roUs are conducted to a position to be operated upon and by which 
they are carrled past the operative surfaces, a wearing strip in said carrier, 
and a trough secured to the inner end of the carrier by whlch the ground 
rolls are conducted away from the operative surfaces. 

"4. A roll-feeding deviee for grinding machines, comprising a slotted body, 
a carrier pivoted in the slot, said carrier being provided with a groove, and a 
removable wearing strip in said groove having a plurality of faces, whlch 
may be used successively. 

"5. A roU-feecîing deviee for grinding machines, comprising a body having 
a slot, a Carrier pivoted in said slot to swing in the vertical plane and means 
for locking the carrier at any required adjustment. 

"6. A roll-feediug deviee for grinding machines, comprising a body, a car- 
rier and a removable wearing strip in the carrier having a plurality of wear- 
ing surfaces." 

It will thus be seen that claim 2 is limited to a roll-feeding deviee, 
wberein a trough is secured to the inner end of the carrier, by which 
the ground rolls are conducted away from the operating surfaces. 
This élément, as above stated, is missing in defendant's construction. 
What has been said in référence to claim 2 is equally applicable to 
claim 3. 

Claim 4 calls for a carrier provided with a groove and a removable 
wearing strip in said groove having a plurality of faces which may be 
used successively; the carrier being pivoted in the slot of a support- 
ing body. This combination cannot be f ound in defendant's machine. 
The same is true of claim 5. 

As to daim 6, it is to be noted that defendant's machine does not in- 
clude a carrier and a removable wearing strip therein having a plur- 
ality of wearing surfaces. This construction must be held to be limited 
to a strip having distinct and separate surfaces, one to be used after 
another. Defendant's cylindrical rod does not come under the terms 
of this définition. 

My conclusion is that the claims in suit are not infringed, some of 
the same, as above set forth claiming combinations not présent in de- 
fendant's machine, and others being limited to the partiCular construc- 
tion therein set forth. There is no room left for the doctrine of équiva- 
lents, as removable wearing strips are old and well known, as is shown 
in patent to Guppey, No. 1,034,362, dated July 30, 1912. A cylindri- 
cal rod could be considered a removable wearing strip, but its construc- 
tion does not permit of presenting a distinct and new surface when 
needed. 

There may be a decree for the défendant in accordance with this 
opinion; and it is so ordered. 
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FtICHICHI et al. v. JAMES B. DRAKE & SONS et al. 

(District Court, D. Maine, S. D. May 2, 1922.) 
No. 726. 

1. Shipping @::735— Captain in foreign port held to hâve no implied authority to 

charter vessel. 

A captain of a vessel in a foreign port, In easy cable communication 
nitli tlie owners, lias no implied authority to bind them by a charter of 

the ves.sel. 

2. Shipping (S=339— Contract of master construed as to its binding effect upon 

owners; "fixed." 

A charter entered into by captain of ship, containiiig the condition, "Pro- 
vided .ship not flxed previously,'' held not to bind the owner, if unable 
to perform by reason of any contract or condition under which the yes- 
sel would not be free to be used to carry out the charter, and which 
'.vere unitnown to tlie captain ; the Word '"tixed" being équivalent to "tied 
up," "closed," "not free." 

IKd. Note. — For other définitions, see Words and l'hrases, First and 
■ Second Séries, Fixed.] 

In Admiralty. Action in personam by Giovan Battista Richichî and 
another against James B. Drake & Sons and others, as former owners 
of the schooner James B. Drake. Judgment for défendants. 

Gerry L,. Brooks, of Portland, Me., for libelants. 

J. F. A. Merrill and N. W. Thompson, both of Portland, Me., for 
défendants. 

PETËRS, District Judge. This is an action in personam brought 
by Richichî & Figli, of Trapani, Italy, against the former owners of 
the schooner James B. Drake, to recover damages for the failure of 
the owners of the schooner to carry out thé terms of a charter party 
signed by the master of the vessel on behalf of the owners, while in 
Trapani with bis vessel, in February, 1916. 

I find the f ollowing essential facts : 

The défendant corporation, James B. Drake & Sons, was at the time 
in question, and had been previously managing owner of the schooner 
James B. Drake, which was owned by James B. Drake & Sons and a 
number of individuals residing in différent parts of the New England 
States. The schooner James B. Drake was, at the time in question, in 
command of Jason C. McKown. 

The vessel was chàrtered late in 1915, for a trip from Norfolk, Va., 
to Trapani, Italy, with lumber returning with sait to Gloucester, Mass. 

From January 7 until February 20, 1916, the Drake was in Trapani, 
unloading lumber, loading sait, and waiting for favorable weather. 
On February 20tli she sailed for Gloucester. 

While at Trapani Capt. McKown was in easy communication by 
cable with the managing owners in Bath, Me., and did, as a matter 
of fact, exchange fréquent cables with them. 

While at Trapani the captain opened negotiations with the plaintiff 
Richichi, looking toward carrying a cargo from the United States to 
Italy, after his rçturn to the United States, 

€=»For other cases see same topio & KEY-NUMBER In aU Key-Numbered Digests & Indexes 
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On February 3d the captain wrote Richichi asking for an order for 
such a cargo. Evidently Richichi telegraphed from Palermo to the cap- 
tain, as, on February 6th, the captain wrote him giving prices on l;imber 
from Pensacola and saying: 

, " * » * I vvojild want to take cargo from Boston, or nearby port* to 
Pensacola or some nearby iwrt, that is coal or soine quiek cargo, ae eould go 
more quiekly ; alsp, want in charter (provided vessel not cloped previous), so 
that, if anything bas been donc at home and I bave not been Informed, we 
would be released. This is only for safety. I am bound to Gloucester, Mass., 
with the sait, and will get away about next Sunday." 

Capt. McKown had no express authority to charter the vessel, and 
was seeking this business on his own initiative. On February 12th 
he cabled to tlie managing owners, at Bath, that he had been offered 
$15 freight from Baltimore to Italy. The managing owners im- 
mediately cabled back to the captain : "Do not charter." ' This cable- 
gram was, sent by the captain, and reply was received by him inside 
of about 24 hours, and on February 12th the captain wrote to Richi- 
chi as f ollows : 

"Trapanl, February 13, 1916. 

"Mr. Antonio Richichi, Palermo — Dear Sir: I bave just received a telegram 
from home; and, at the présent time, can do nothing as they think rates will 
be higher. If you write to Mr. Drake, you may do some business a little later. 
I will sail Tuesday for Gloucester, Mass. Would like very much to come to 
Palermo. 

"Yours very truly, Juson C. McKown, 

"Master Schooner James B. Drake." 

On the 18th of February Capt. McKown signed a charter party with 
Richichi, whereby it was agreed that the schooner Drake, after her 
voyage to and discharge of sait at Gloucester, should proceed to Pen- 
sacola, or some Gulf port, and load with lumber for West Italy, on 
certain terms specifiedin the instrument, which was signed: 

"Jason C. McKown, Master, 

"Agent (or Owuers. 
"Ant. Richichi & Figli." 

At the end of the printed portion of the charter, and before the 
signatures, the following words were inserted: 

"Provided shlp not flxed prevlously." 

On February 19th, Capt. McKown wrote Richichi, among other 
things: 

"In regard to charter of to-day, will say that I thlnk better not to hâve but 
one port of discharge. * * • I hâve wired Mr. Drake that I hâve closed, 
subjeet to not belng fixed previou.slyi Will sail flrst chance, and hope to 
hear from you at Gloucester, Mass. Be sure to get everything in that charter 
whlch will help us out, as you know lumber is a slow cargo. • * * " 

On February 20th, the day Capt. McKown sailed, he also wiféd the 

managing owners as follows: .' : 

' "Tripani, February 20, 1916. 

"Drake: Sailing chartered conditional lumber Gulf Italy sevont.y dollars 
standard. McKown." 
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On Mardi 5th Richichi cabîed thé managing owners as follows : ", 

"Pàlermo, March. 5, 191^. 
'■Jauios Diake, Ratli, Maine: Hâve Capt. McKown communicate you 'fivare' 
Drake l'f iisacôla West Italy wire; Hlcliichi." 

In the confirmation of this cable, the word "fixare" appears to be 
"fixure." ', ■ 

The f ollowing feply vvas sent by the managing owners : , 

"Marche, 1916. 
"IMchichi, ï'alcrmo, Italy: No. We hâve sold DraUe. Drake." 

In subséquent communications between the parties it was claiméd 
on the one hand that the charter party was binding, and on the other 
that it was not. The respondénts repudiated the charter party when 
it was brought to their attention. 

While the master of tiie vessel in Italy was arranging for a charter, 
the owners of the vessel in this country were arranging for a sale, 
had given options, and, on February 9th, while negotiating for a salci 
of the vessel, they gave one Hobbs, of New York, an opportunity to 
charter the vessel, if not sold. 

Before the vessel arrived in this country, negotiations for a sale had 
been consummated by a deposit of money, and bills of sale were sub- 
sequently executed. 

It appears that, on May 1, 1916, Richichi assigned the charter to Ros- 
asco Bros., of Pensacola ; that Rosasco Bros., agreed to load the ves- 
sel with pine and pay a sum in addition to the charges called for in the 
charter. The respondénts were notified of the transfer of the charter, 
and directed to hâve the schooner proceed to Pensacola to carry out its 
terms. The respondénts refused to permit the vessel to be used for 
that purpose. It is alleged that Rosasco Bros, claimed and recovered 
damages of the libelant to the amount of $20,000, which increases the 
claim of the libelants against the respondénts to about $42,000, for the 
failure of the owners of the vessel to permit her to be used for the 
purposes specified in the charter. 

On March 15, 1917, Rosasco Bros, reassigned the charter to Richichi 
before this action was brought. 

The managing owners of the vessel had only two possible agents in 
Trapani — ^one, a bank, for the purpose of collecting and forwarding 
freight ; the other, the master of the vessel. Neither had any authority 
to charter. 

The principal executive officer of James B. Drake & Sons, managing 
owners, was called as a witness by the libelants, and was questioned 
concerning the authority of the bank in Trapani : 

"Q. Bid they hâve any authority to enter into any charter? 
"A, Xo. Nobody did. 
"Q. Nô one outside of your own flrm? 

"A. No one had any authority to charter our vessels at ail; outside of 
ourselves." 

It not being now questioned that the master had no express author- 
ity to charter the vessel, it is claimed by the libelants that he had im- 
plied authority to do so, by reasdn of the fact that the Ship was in a 
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foreign port at a place where the owners had no agents expressly au- 
thorized to enter into chartering contracts. 

A preliminary question, however, ,is whether the master did attempt 
in the charter to bind the owners, regardless of any contracts they 
might hâve made concerning the vessel. This brings up the question 
of the meaning of the words, "Provided ship not fixed previously," 
inserted by the parties in the charter party. It is contended by the 
libelants that this ineans provided the ship was not "chartered" previ- 
ously. And, as bearing on this, they quote from a letter which, as a 
matter of fact, was written by the master to the managing owners the 
day after he signed the charter, and in which, among other things, 
he said : 

"I * • * closed conditlonally lumber from Gulf to west coast Italy. 
* * * I hope, if the vessel is not cliartered, you will be pleased wltli tliis 
freiglit. • • *" 

It does not appear whether or not the captain knew of the negotia- 
tions for sale that were going on in this country, but the language used 
by him was broad enough, and sufficiently apt, to cover a sale, or an 
option to buy, or an option to charter, or any contract condition the 
existence of which would prevent the vessel beingf free. If the language 
used had been intended to cover a charter only, it would hâve been 
very simple to hâve said ; 

"Provided ship not chartered previously." 

Nowhere in his correspondence with the libelants did the master, 
in relation to this contract, refer to the vessel being chartered previous- 
ly. In one of his first letters to Richichi, that of February 6th, the 
master said : 

"AIso want in cliarter (provided vessel not closed previous)." 

Apparently the captain used parenthèses for quotation marks, and 
expected that the above, or équivalent language, would be put in the 
charter party. The wbrd "fixed" was subsequently used, instead of 
"closed." 

In the letter of February 6th, above mentioned, the captain goes on 
to explain to Richichi the purpose of the proposed clause in the 
charter, "Provided vessel not closed previous," and says : 

"So that, if anythlng has been done at home, and I hâve not been informed, 
vve would be released." 

This does not limit the condition at home to a chartering. He says, 
if "anything" has been done at home, they would be released. 

This language that the captain used to the libelants is more important 
than the language in his letter to the owners, in which he spoke of only 
one condition that might prevent the charter being fulfilled. It was not 
necessary to be so explicit with the owners as it was with the third par- 
ties. It is what the libelants had a right to rely upon that is important. 

[1,2] It seems quite clear, in view of ail the circumstances and the 
correspondence, that the parties intended the exception in the charter 
party to cover any condition which might exist in America, due to 
contracts made by the owners, unknown to the captain, under which 
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the vessel would not be f ree to be used to carry out his charter with 
Richichi. 

The Word "fixed," having no technical signification, roughly used 
in this way in a contract between a sea captain and a foreign firm, 
is quite clearly équivalent to "tied up," "closed," "not free" — in other 
words, "prevented from performing the contract on account of other 
contracts previously made by owners." 

From the view that I take of the case, however, the Ubelants could 
not prevail, even if the condition had been omitted from the charter 
party. 

Thfs is a case of agency. The captain had no express authority 
to charter the vessel. The managing owners had, by cable message, 
ordered him not to charter her. The libelants urge, however, that the 
captain, under the circumstances, had authority implied by law to 
bind the owners. They earnestly contend, through their counsel, 
that the master of a ship in a foreign port, where the owners do not 
hâve a known authorized agent, has authority to enter into a charter 
party binding the owner, 

The learned counsel for the libelants, to sustain their contention, cite 
a line of authorities running bacTc, as they say, into the Middle Ages for 
its foundation. If this case had been tried in the Middle Ages, possibly 
the libelants might hâve recovered, although it is at least doubtful 
whether, even then, or ever. the master had implied authority to char- 
ter his .vessel while in a foreign port, to run from his home country 
after an intervening voyage. That was the case hère. The captain 
of the vessel, while in a foreign port, attempted to make a charter to 
commence after the ves.^el returned to America, and made another trip 
from Massachusetts to Florida. 

In Scrutton on Charter Parties and Bills of I^ading, p. 33, the author 
says: 

"Before tho arrivai of liis fhip in port no captain has any autliorlty in 
law to hind his owners by letters written to an asent in port askins; liim to 
make a charter of the ship heforc its arrivai ; and a eliarter so tnacie would 
not be Ijinding on the owners, iinless subseqnently ratificd by tliem." 

Whatever authority the master had in olden times to charter his 
vessel in a foreign port, without knowledge or permission of his own- 
ers, was based on a rule that was evolved from the exigencies of the 
situation. Not being able to communicate with his owners, and the 
ship being entirely beyond their control, sent out to eneaee in the com- 
merce of the world, the master was wliat might be termed an agent by 
necessity, and when the necessity ceases the rule falls. In thèse times 
— at least in a case like this — ^when a master is in easy and fréquent 
communication by cable with the owners, there is no necessity or rea- 
son to rely upon implied authority and none can be invoked. The 
com.munication was so easy in this case that, so far as making contracts 
for the future business of the vessel was cbncerned, she might as well 
hâve been in her home port, and it will hardly be claimed that there 
the master has implied authority to bind the owners by such a contract. 
In The Tribune, 3 Sumn. 144, 149, Fed. Cas. No. 14,171, Story, J., 
says : 
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.'"'As to his right to make sucli a contract in the home port of the owners, I 
ngree, that it cannot be ordinariïy presumed from ïiis eharaéter as master. It 
is uot Inoident to his gênerai authority ; nor can it be presumed, under sueh 
tircumstances; as an ordinary superadded' agency." 

In-Botsford V. Plummer, 67 Mich. 264, on page 271, 34 N. W. 569, 
on page 572, the court said : 

"ïhus, it.is well settlpd tliat wliere the owner is hlniself présent, or within 
eàsy access, a^ency^ oC the master whicli: is. founded on necessity disappears, 
for the necessity ceases to çxist. No necessity can be sufflcient, if the owner 
be ao near that the master is not obliged to act without instructions." 

SeVéral othier défenses of more or less merit hâve been interposed in 
this action, but it is unnecessary to consider them, in view of tny con- 
clusion that the master had no authority, either express or impHed, 
to exécute this contract. 

The entry will be: 

Judgmenf for défendant, with costs. 



RAUSCH et ux. v. CONE et al. 

(District Court, S. D. Florida. April 3, 1922.) 
Ko, 81. 

Mortgâges (@==>38(l)— Evidence held insufficient to show that deed was intended 
as mortgage. 

Evidence held insuffi<'ient to sustain tlie burden resting on eomplain- 
ants of provins that a quitclaim deed executed by them, absolute on its 
fat-e, was given as security. and under the state statute did not convey 
title. 

In Equity. Suit by Charles E. Rausch and Minnie E. Rausch 
against E. E. Cône and others. Decrçe for défendants. 

Marks, Marks & Holt, of Jacksonville, Fia., for complainants. 
Mabry, Reaves & Carlton, of Tampa, Fia., for défendants. 

CALiL, District Judge. The bill of complaint herein, filed October 
12, 1921, charges: That Minnie E. Rausch, one of the complainants, 
was on June 27, 1917, the owner in fee simple of a certain pièce of 
real estate situated in the city of Tampa, Fia., subject to a certain mort- 
gage to one Hobbs for the sum of $11,200. That said mortgage had 
become in default and foreclosure proceedings commenced, which re- 
sulted in a decree of foreclosure. The title was deraigned through the 
défendant Cône through mesne conveyances to said complainant, sub- 
ject to said Hobbs mortgage, the payment of which was assumed by 
the said Rausch. That upon commencement of said foreclosure pro- 
ceedings Cône approached the complainants about taking care of said 
mortgage. Whereupon certain consultations were had between them, 
looking to the préservation of the equity of Complainants in the prôp- 
erty, which resulted in an agreement being reached between them 
whereby Cône was to takç a certain $4,000 mortgage owned by Mrs. 

. g— -. Fnr other cases sce same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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Rausch, and sell or take the same himself at a discount of 10 per cent., 
the proceeds to te employed in réduction of the decree, and a new mort- 
gage given by Cône covering tlie property for the reduced amount. In 
order to effectuate this agreement, the property was deedçd by com- 
plainants to Cône, and after that the new mortgage was given by Cône ; 
the property was to be deeded by Cône to the complainant, Minnie A. 
Rausch, subjectto said new mortgage. That said new mortgage was 
given, and the deed from Cône to complainant was executed and placed 
in the hands of défendant Mabry for delivery to complainant. That, 
feeling that said deed was entirely safe in the hands of Mabry, no de- 
mand was made for such delivery at the consummation of the under- 
standing in the matter of the decree of foreclosure. That, as the re- 
suit of further negotiations between complainants and défendant Cône, 
Cône agreed to hâve put in the building a concrète floor, take care of 
the installments of interest as they became due, as well as the taxes, etc., 
and retain possession of the premises, and rent same at a rental of $125 
per month until he should be reimbursed for his expenditures. That 
about April 1, 1918, complainants procured Cône to go on a supersedeas 
bond for them in another suit, and to secure him against loss by reason 
of going on said supersedeas bond the property in controversy in said 
last-named suit was deeded to Cône, he to be allowed to retain posses- 
sion of the first-named property, and that défendant Mabry should be 
allowed to retain possession of the deed from Cône to complainant Min- 
nie A. Rausch, and that complainants at the request of Cône executed a 
quitclaim deed to the first-mentioned property to Cône, and left same 
in possession of said Mabry in escrow. That it was specifically agreed 
between the parties that, as soon as the liability of Cône on said super- 
sedeas bond was terminated, said quitclaim deed should be delivered 
by Mabry to complainants. That said litigation in which the super- 
sedeas bond was given was settled shortly thereafter and said litigation 
terminated without loss to Cône, and the second-mentioned property 
conveyed, and that matter entirely closed. That complainants had re- 
moved their résidence from Tampa and through loss of papers sent 
by mail to an attorney in Tampa, causing a delay of 17 months before 
demand was made upon said Mabry by an attorney in Tampa, and in 
the month of November, 1920, the défendant Mabry took the position 
that he had never received any deed from complainants to be held in 
trust or escrow. That in December, 1920, défendant Cône, upon de- 
mand for an accounting of the rents, etc., of the first-mentioned proper- 
ty, took the position that he owned the first-mentioned property and 
was not required to account, and had never executed a deed reconvey- 
ing said property to complainant after negotiating the new Hobbs 
mortgage. The bill then allèges the value of the property and its 
rental value, and prays for an accounting against Cône, a reconvey- 
ance of the property, and, if that was impossible, then a money de- 
cree against Cône and Mabry for the amount of damage sustained. 

To this bill the défendants filed separate answers. Mabry's answer 
admits title of complainant Minnie, A. Rausch, subject to a mortgage 
as alleged in the bill. He admits the foreclosure of said mortgage, and 
allèges the entry of decree in said foreclosure suit for a sum approxi- 
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mating $13,000, which the complainants and défendant Cône were re- 
quired to pay ; that af ter the refinancing of said Hobbs mortgage he 
was advised by î,aid Cône that he was ready to reconvey the property 
to said Minnie A. Rausch upon the payments of the amounts due him, 
and that he endeavored to get such settlement, and in the month of 
February, 1918, prepared such a deed to be executed by Cône and wife, 
but said deed was never in fact executed, for the reason that complain- 
ants were never ready to settle with Cône ; that finally the title to the 
property was vested in Cône by a quitclaim deed executed by complain- 
ants on April 1, 1918; that said quitclaim deed was prepared by him 
upon instructions received by him from the complainants and défend- 
ant Cône, for the purpose of vesting the absolute title to the property 
in Cône. He dénies that any deed was ever left with him in escrow 
for the complainants, or that he ever held any deed for either of the 
complainants, except the unexecuted form of deed before mentioned ; 
admits the settlement of the suit in which the supersedeas bond was 
given; allèges ignorance of other charges in the bill, and a gênerai 
déniai of any other matter or thing not otherwise fully answered. 

The défendant Cône in his answer admits the title of the complain- 
ant Minnie A. Rausch, subject to the Hobbs mortgage as set out in the 
bill; admits that the mortgage had become in default and foreclosure 
proceedings commenced and pending; admits negotiations between 
himself and complainants which resulted in the use of the mortgage 
held by complainant Mrs. Rausch for $4,000 to settle pro tanto the 
Hobbs mortgage ; admits the exécution of the agreement of October 
30, 1917, setting forth the agreement of the parties thereto ; admits. that 
pursuant to said agreement he was able to handle said foreclosure suit, 
so as to eflfect a settlement by paying several thousand dollars and ar- 
ranging a renewal by défendant Cône giving a new mortgage for the 
diflference; admits the conveyance by complainants to Cône in order 
that the settlement might be effected, the défendant Cône to recon- 
vey "upon the payment of said mortgage, and upon certain other pav- 
ments and compliance with certain conditions under which the said 
property was deeded"' to him by complainants. The défendant admits, 
further, that the deed from complainants to him was dated December 
17, 1917, and that the mortgage was renewed substantially as alleged 
in the bill. The answer then allèges that the mortgage being foreclosed 
was an obligation of the défendant, and he was a party to said fore- 
closure suit, and was under the necessity of protecting himself against 
same, and to that end handled the same between the complainants, who 
were primarily liable for said mortgage debt, and himself ; that a de- 
cree had been actually entered in said foreclosure suit, which was prac- 
tically for $13,000, and was actually paid upon said decree the équiva- 
lent of the mortgage turned over to him by complainants. 

The answer further states that the complainant in the foreclosure 
suit refused to accept a new mortgage from the said Rausches and de- 
manded that this défendant exécute the new mortgage and continue 
his liability for said debt ; that the new mortgage was given for $8,600. 
He admits he put a new cément floor in said building, and allèges other 
expenditures which are material in the matter of accounting, but not 
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material in settling the equities. He dénies that he ever executed a re- 
conveyance of the property to the complainants and left with défendant 
Mabr\' as alleged in the bill, but allèges that complainants, in contempla- 
tion of removing from Tampa, stated that they vvere unable to carry 
the property and pay the debts incumbering same, and requested him 
to relieve them from further obligations therefor, and himself retain 
the title under the conveyance theretofore executed to him; that he 
took légal advice as to whether such an arrangement would be binding, 
and was advised that it would not, and that an additional deed would 
be necessary; that thereupon the complainants executed the quitclaim 
deed for the pûrpose of vesting the fuU légal title in him ; and that 
since the date of said quitclaim deed he has claimed and held said 
property as his own. The défendant Cône dénies that he ever executed 
an agreement dated April 1, 1918, and attached to the bill. Then the 
gênerai déniai. 

Upon March 23, 1922, the hearing of testimony was commenced, and 
concluded on March 24, 1922, when counsel for the respective parties 
argued and submitted said cause to the court. The issues under the 
pleading in so far as Mabry is affected are : (1) Did Cône and wife 
exécute a deed reconveying the property to Minnie A. Rausch and 
place it in his custody for delivery to the complainants? and (2) did the 
complainants exécute the quitclaim deed of April 1, 1918, for the pur- 
pose of further securing the défendant Cône in his liability on the su- 
persedeas bond, and deliver the same to Mabry, to be redelivered to 
them upon the cessation of any liability on said bond? 

There is only ont witness, the husband of Minnie A. Rausch and co- 
complainant, who testifies that any such deed reconveying said property 
was ever in existence. As opposed to this testimony, there is the testi- 
mony of the défendants Mabry and Cône, and as a part of Mabry's tes- 
timony is produced the form of deed which he had prepared to carry 
eut the agreement executed October 30, 1917, between the complainants 
and the défendant Cône. The witness testifying to the existence of 
the deed in Mabry's office could not give the time with any definite- 
ness, nor was his reason for not taking the deed, then, as he claims, 
ofïcred him, of much cogency. It seems to me that the most natural 
action on his part, had the deed been ofifered him, was to take it. The 
refinancing of the Hobbs mortgage was then an accomplished fact, ac- 
cording to his own contention. Had he been then dissatisfied with the 
amount for which the new mortgage was given, it seems to me he would 
hâve made his dissatisfaction known, and to Mabry. Yet according 
to his testimony hc left it with Mabry, because he had every confidence 
that it was in safe hands, etc., and stating that he did not think a suffi- 
cient amount had been paid on the decree. This last seems to hâve been 
as afterthought, not expressed to Mabry, and so far as the évidence 
is concerned never expressed to défendant Cône. Then a conversion 
with Mabry was had just previous to complainant C. E. Rausch going 
to Chicago on account of the death of his brother, and nothing said 
about dissatisf actioti with the amount of the new mortgage ;, then the 
letter of March 6, 1918, to Mrs. Rausch, of which the husband admits 
he was cognizant, and the utter silence in regard theretq. Subsequently 
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the évidence shows Rausch importuning Cône to ' go on a supersedeas 
bond, and Cone's unwillingness to incur such liability, and still no 
dissatisfaction expressed. 

Nor does it impress me as reasonable that one would leave a deed to 
a valuable pièce of property in the hands of any one unrecorded, when 
a third party held the record title and was in possession of Same. Tak- 
ing into considération the surrounding circumstances, I am constrained 
to find that no such deed as is alleged in the bill of complaint was ever 
delivered to défendant Mabry, for deHvery to the complainants, or ei- 
ther of them. I find the first issue heretofore stated against the com- 
plainants. 

The second issue, so far as défendant Mabry is concerned, is: Did 
the complainants exécute the quitclaim deed for the purpose of f urther 
securing Cône against liability on the supersedeas bond, and was this 
deed for that purpose delivered to Mabry, to he held by him in escrow 
or in trust for the complainants? The discussion of the first part of 
this issue concerns also the défendant Cône. 

: The testimony shows that the complainants were then contemplating 
thé temoval of their résidence from Tampa to Charleston, S. G. ; that 
the hbuse which they had in Hyde Park was then advertised for sale 
under fOreclosure proceedings, to take place April 1, 1918; that 
they were without means to protect this house from forCed sale under 
the decrèe, and in which the complainants believed they had, and it aft- 
erwards appeare'd.did hâve, an equity of several hundred dollars, and 
had been importuning Cône to become surety on their supersedeas 
bond, to enable them to stay the proceedings while the case was pending 
in the Suprême Court of Florida ; that Cône was unwilling to incur 
this liability, although the title to the Hyde Park property was to be 
conveyed to him to secure him from loss on said bond.' Up to this 
point there is little dispute between complainants and Cône. 

The complainants insist that, Cône being unwilling to incur this lia- 
bility. on the security of the Hyde Park property alone, therefore the 
quitclaim deed to.the other property of April 1, 1918, was executed. 
Cône, on the other hand, contends that he refused to go on the super- 
sedeas bond until and unless the complainants vested the absolute title 
to the property in dispute in him, and that the quitclaim deed was exe- 
cuted for that purpose. Cône and Mabry both testify to this, and that 
the quitclaim deed was executed and delivered to Cône in Mabry's of- 
fice on the day of its exécution, and then the supersedeas bond was 
executed or delivered to the complainants. Mabry testifies to the con- 
versation between himself and the complainants preceding the prépara- 
tion and exécution of the quitclaim deed, detaihng that the parties 
thought the deed theretofore executed by the complainants to Cône, to 
enable him to refinance the Hobbs mortgage, was sufiicient to vest the 
title; whereas he explained to them that that deed, being given under 
the agreement of October 30, 1917, did not hâve that efi^ect, and there- 
fore the quitclaim deed was necessary to carry out the intention of the 
parties, and he then, at the instance of the complainants, prepared it. 
This is denied by the complainants. A considération of the agreement 
of October 30, 1917, convinces me that any careful lawyer would hâve 
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takert tliis viewpf the niatter, where a client's interepts, .werç învolvçd, r 
and the explanation is reason^ble. .' ;, ' ^ 

It wiU be bprnein mind tïiat this latter transa.ction toôk place in the 
midçt of the \V[orld-.War, when, as one of the witnesses aays, there> 
was no deman4 foi; ,.property and few sales being made. It must alsp' 
be borne in mind that Minnie A. Rausch was a- married woman, and 
her assumption pf-, the payment of the mortgage could only bind :her , 
separate property, and, jn so far as the évidence shows, she had ndne, 
except the Bailey mortgage, already assigned for the purpose of .haying 
its proceedfî appUed to the réduction of the Hobbs mortgage and the 
Hyde Park prpperty then advertised for sale. And Cône \yas bound. 
by his mortgage tp Hobbs covering this property. From the testimony- 
it appears that Cp;ie was unable to sell the past-due Bailey mortgage, 
with its accrued interest, at 10 per cent, discount as provided. in the 
October agreemçnt, and had borrowed money to make the payment on 
the Hobbs decree, in order to get the extension desired. , 

Under the circumstances, the assignment of the Bailey mortgage, ex- , 
ecuted on April 1, 1918, seems.a perfectly natural proceeding, if Cône 
was to take the absolute title to the property, subject to the existing in- 
cumbrances. The letter of Mabry to Mrs. Rausch of Marcli 6, 1918, 
bears out to my mind the contention of the défendants. If the con- 
tention of complainants, that ail they had to do was to demand and re- 
ceive the deed reconveying the property to Mrs. Rausch, is correct, 
then why thp expression, "as soon as the matter can- be closed out." 
The matter, according to the complainants' contention, had been closed 
out in December of 1917, and the new mortgage given. And yet, as 
noticed above, the complainants made no objection to the letter, nor 
asserted any such claim as made in their bill. 

The complainants produced at the hearing a paper dated April 1, 
1918, signed bythemselves, but unsigned by Cône. Cône swears he 
never executed such a paper, and Mabry swears he prepared it in his 
office at the instance of complainants, and they executed it in his office, 
after Cône had gone, and after the delivery of the quitclaim deed to 
Cône. The paper does not purport to hâve been executed in dupHcate, 
and the complainants are unable to explain why this particular paper 
appears unexecuted by Cône, except to suggest that he signed the copy. 
The peculiar thing about the paper to me is that it has référence to the 
Hyde Park place, and the reconveyance of same to complainants, pur- 
ports to secure pa3'ment of the sum of $172, the amount of the first 
note under the new mortgage on the property in dispute, and is silent 
as to the quitclaim deed that day executed by the complainants to Cône. 
Certainly the transaction was then f resh in the minds of the complain- 
ants, and if this quitclaim deed was given as a further security against 
Cone's liability on the supersedeas bond, they would scarcely hâve over- 
looked so important a matter as the reconveyance of a valuable prop- 
erty, when having the contract reduced to writing in regard to the Hyde 
Park property; especially is it so when they do refer to an interest 
note due upon the mortgage on that very property. It, however, ap- 
pears 'that the matter of the Hyde Park property and Cone's Hability 
on the supersedeas bond was entirely settled shortly after complainants 
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had removed from Tampa, in August or September of 1918, without 
any payment to Cône of the $172 interest note. 

The complainants, to corroborate their contention, produced a regis- 
tered letter to Mrs. Rausch, purporting to be signed by Cône, dated 
July 24, 1918, and demanding the repayment of two interest notes of 
$172 each. This letter is typewritten, except the 'signature. Cône 
would not positively deny the signature — says it IdOks like his, but 
points out certain différences, and says he never wrote any such letter, 
althottgh it is on his stationery. ' ' 

Th'éré is a likeness between this signature and certain admitted sig- 
natures in évidence ; yet I cannot say, f rôm a comparison of same, that 
it is the signature of défendant Cône. The complainants also produce 
a cariceled check to Cône, dated May 8, 1918, for $7.60, which com- 
plainants claim was given in payment for paint purchàsfed by Cône and 
used by Mr. Rausch in painting the building on the property subsé- 
quent to the date of the quitclaim deed. This is agdin met by the déniai 
of Cône, and I am unable to say whose recollection is correct. I am 
therefore constrained to find the secqnd issue in favor of défendant 
Mabry and against the complainants. 

It seems to me the sole issue as to défendant Cône on this hearing 
is whether the quitclaim deed giVen him by the complainants was given 
to secure him against liability on the supersedeas bond, or whether it 
was given with the purpose to vest the title absolutely. 

On its face it.is a deed absolute, and the rule of law, as I understand 
it, is that one claiming a deed absolute upon its face is given as security 
has the burden of proof . Therefore the complainants in this case hâve 
the burden of proof resting upon them to establish to the satisfaction 
of the court that this quitclaim deecl, although absolute upon its face, 
is really a security, which under the Florida law does not vest title. 

I hâve discussed the évidence produced by the parties fully bearing 
upon this question in discussing the second issue as to défendant Mab- 
ry, and a rediscussion would serve no usefui purpose. I find that the 
complainants hâve failed to sustain the burden cast upon them by the 
law, and that the equities are with the défendant Cône. 

A decree will be entered, dismissing the bill of complaint against ail 
the défendants, at the cost of the complainants in this suit. 



In re ALPERN et al. 

(District Court, W. D. New York. March 3, 1922.) 

I. Intoxicating liquors <g=:j255— Cnmmissioner without authority to return prop- 
erty wrongfutly seized under Prohibition Act. 

National Prohibition Act, tlt. 2, §.2, which, inter alia, authorizes United 
States commissioners to issue search warrants "under the limitations 
provided In title 11 of tlie act apnroved June 15, 1917 (Comp. St. 1918, 
Comp. St. Ann. Supp. 1919, §§ 10496%a-10496i4v), does not authorize the 
commissioner to return propertv wrongfully selzéd therennder, as pro- 
vided in section 16 (section 10496%. p) ; such provision belng superseded 
as to such seizures by National Prohibition Act, tit. 2, § 25, provlding that 

<gs»For otlier cases see same toplc & KEY-NUMBER In aU Key-Numbered DIgests & Indexes 
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propérty seiiecl thereunder- "shali be subject to such disposition as the 
court may make thereof." 
2. Intoxicating liquprs (@=s249— Liq|ior.in possession of druggist holding permit 
not subject to seizure on 'affltlavU chargingiinlawful sale. 

Iriquor in possession of à dtug company, under a permit to lieep and sell 
the same for lawful ptirposes, caiinot lawfully be seized under a searcli 
warrant issued on an afpdayit charglng tihlawful sale of liquor on the 
premises. , ■ , -■ . ' - i,, ,, 

At L,aw. In the matter of application of Jûïius Alpern and David 
K. Gritz, partners doiag business as the Alpern-Gritz Drug Company, 
for an order directing rfiturlî -of certain intoxicating liquors, canceled 
physicians' pïescriptions, and internai revenue record book, seized 
under a search warrant. ^ Order granted as to the liquors. 

William J. Donovan, V. S. Atty., of Buffalo, N. Y. (Edward N. 
Mills, Asst. U. S. Atty., of Bufïalo, N. Y., of, counsel), for the United 
States. ' . ' 

O'Gonnor, Newton & Doyle, of Bufïalo, N.' Y., for petitloners, 

HAZEL, District Judge. This is a pétition for the return of a quan- 
tity ôf intoxicating liquor in bdttks, an internai revenue book, and 
physicians' prescriptions in the possession of the petitioners, seized 
under a search warrant pursuant to the provisions of the National 
Prohibition Act (41 Stat.' 305). The petitioner Gritz concededly is a 
licensed druggist, engaged in partnership with one Alpern in business 
at Buffalo under the finfi name of Alpern-Gritz Drug Company. The 
pétition, which is not'Côntroverted, shows that on October 24, 1921, 
in accordance with law,-the petitioners in their firm name applied for 
and later received from the Gonimissioner of Internai Revenue a per- 
mit and authority to sell and dispense intoxicating liquors under the 
provisions of the National Prohibition Act. On January 20, 1922, 
while the permit was in full force and effect, the United States com- 
missioner issued a sCarch warrant on information that the petitioners 
had sold liquor illegally. Fédéral Prohibitiop Agent Christal . was 
authorized to search the drug store of petitioners, which was the place 
specified in the permit, and there seize ail intoxicating liquors discov- 
ered therein. Pursuant. thereto the propérty above specified was taken 
and is now in the possession, of the local prohibition agent. 

[1] It is now contended that the search and seizure were in violation 
of the National Prohibition Act ; that the search warrant was void, 
and the United States Commissioner was wjthout authority in law to 
issue the same. This contention in volves the construcUpn of title 2, 
§§ 2-25, of the National Prohibition Act, and comparison with the Act 
of Tune 15, l'917 (Èspionage Act, tit., 11 [Comp. St. 1918, Comp. St. 
Ann. Supp. 1919, §§ 10496i4a-.10496i4y,l) tç which section 25 re- 
fers. Section 2 of title 2 of the National Prohibition Act provides as 
foilows: ' 

"Sec. 1014 of tjie Revised i Statutes of the United States is hereby made 
applicable in the enforcement of the act Offlcerg mentioned in sald section 
• * • are authorized to issue «eareh warrants la the method provlded in 
title XI of the Act approved June 15, 1917." 

*ss»For otber caset sm aame topic t KiïT-NUMBER In ail Key-Numbered Dlieests & Indexes 
280 F.— 28 
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;In section 25 oftitle 2 off.the.îNatÏQnal Prohibition ;Act it is pro- 
vided : ■'..•iv, ,■,.. , -y.^i , .. ,■ •.,:,. 

'■■'Â search warrant may.^su^/as pWvide^'i%tTtlê 'XJ of |Jtiblie'iii\v nùinber- 
ed 24 of the Slxty-Fifth Corigress/ Jaroroyçd ■Jtltjé '^d; MÎT, arijî stich iîquor, 
and containers thereof, and siich'property so s'ei^ed Jslialï 'bé iùbjiedt to sucli 
disposition as the court. Riay.make thereof.,. ïï."lt'is\fbiind thât gitèWliciùor or 
propérty was so unlawftilly h'eld or pdssSéss^, oi'-'hiiil' bieten so' ùulawfully 
used, the liquor, and ail propérty designed for the unlawful mahtifaèture of 
liquor, ^hjill bfi destroyed, unless the court s^all otherwise or^er." 

By section îof title 11 bî thé Espîonage Act 4<3oiiip. 'StM^lS, Comp. 
St. Anii. Supjpi 1919, § 10496i/4a) â seâwh warratit^may be issued by 
a judge of the United States District Gouct or by a United States 
commissioner for the district wheréiiï "the^ptopiettysought is located, 
aiid section' 16 (section 10496i4p)reads:.;; J.l' , ;., .' 

"if it 'appeart that the propérty or paper; taken.is lOot tlie same aa that 
described in a warrant or that there is no probable cause for belleving tîie 
existent* of the grounds on whlch the warrairt was is.sueil, thç judge or com- 
missioner must causé ît tô be restored to the pei-son from whom It was 
taken." ■ - . .. ■ . , 

The above provisions ïelati'Eigto the disposition of; liquor or prop- 
érty takèn, "designed for the manufacture of liquor," or.."propefty or 
p'aper tàken," are apparently conflicting, for in the one it is subject to 
disposition or destruction by the court, while in the other the judge 
or commissioner must cause the propérty. tobereturned to the person 
from whoih it' Ws unlawftilly taken. It is true that section 25 of the 
Prohibition Act, read in connection with section! of title 11 of the 
Act of Jùhe 15, 1917 (Espionage Act); v€dts. the District Judge and 
United States commissioner for the district where the propérty is lo- 
cated with thé'power to issue «earch warrants and to vacate the same, 
This power under section 25 is, I think^litnited to such issuance and 
vacation, and does hot includethe disposition or return by the commis- 
sioner of any liquor unlawfullyseized or found to have'been unlawfully 
posseksed or used. That section specifieally provides that, the "prop- 
érty so seized shall be subject to such; disposition as- the court may 
rrlake thereof * * * and shall be destroyed, uflless the court shall 
otherwise order." This enactment a;st6 disposition or destruction by 
the court supersedés section 16 of title 11 of the Espionage Act, relating 
to!the return of propertyby the judge brfcommissiOner. 

The case .of Francis Drug Co. v. Pdttér (D. G.) 275 Eed. 615, is 
direct authority for this construction. There the question arose in a 
proceeding to punish the Prohibition Director for contempt in fail- 
ing to obey an order of the United States col-rimissioner to return 
liquor, unlawfully seized. jut^e Mprton held that the commissioner 
did not hâve the powèr tô order the return of the liquor, ând he said : 

"Both the Bsplonage Act and the Prohibition Act contemplât© the possibillty 
that propérty may be seized which ought not to hâve l)een seized. The 
Rspibiiagé Act givès the Commissionter who ' has tasùéd tSè Beariài warrant 
thé powér to cause such propérty 'to bé l'estoi^ed to thé t>erson fi'om whom 
It was taken.' Thé Prohibition Act prOvides that 'propérty 'so seized shall be 
subject to such disposition a.4 thé'eoiirt maymake thereof.' The latter iS 
the later enactment, and refers speciflcally to propérty seized under the Pro- 
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hibition Act. As to such property it supérsedes, I thluk,. the broâder provi- 
sion of the Espionage Act." ■' • :, , 

It is, however, contended by the governmentthat this court is wlth- 
out jurisdiction to pass upon the validity of a search warrant issued by 
a United States commissioner while the matter is still pending before 
him; that the authority to issue impHedly carries with it the equal 
authority with the coUrt to make return of the property unlawfully 
seized. Reliance is placed upon U. S. v. Maresca (D. C.) 266 Fed. 
713, to support this contention. In that case Judée Hough, who wrote 
the opinion, did not coristrue sections 2 and 25 or the Prohibition Act. 
He held that an order of a United States Commissioner, requiring thç 
return of property unlaiwfully seized under a search warrant issued 
by him, is in effèct a jûdgrnent bf the District Court, from Which the 
writ of error must be takeri fo the Circuit Court of Appeals, and that 
the District Court'cannot set aside the ordef of the commissioner di- 
recting the return of the property: 

There, however, the search ' warrant was issued under section 6364 
of the U. S. Compiled Statutes, wherein it is substantially provided 
that the judges of the Circuit and District Courts and United States 
commissioners of Circuit Courts (now United States commissioner s) 
may, withiri'theii- respective jurisdictions, issue search warrants direct- 
ed to any internai revenue officer to search premises upon which he has 
reason to believe that a f i-aud upon the revenue is being comrhitted. The 
décision was .âl's'o based upon the traditional and général practice that 
commissioners holding, court hâve power to, issue criminal process, in- 
cluding search warrants; that they are in fact a part of thfe District 
Court, and as tîiè jurisdiction of both, in respect to issuing search war- 
rants and thefettirri of property, was équal, the District Court could 
not set aside.kn oMer'of the commissioner for the return of property 
seized under llis search Warrant, any more than one District Judge 
may vacate an ordef ehtéi'ed by another!' But in this case no equal 
power is conferred.by the Pt'èhibition Act. The po\4-er of disposai 
and destruction of liquor ahd Jjroperty designed for the manufacture 
of liquor intended to be used in violation of the aCt is expressly given 
to the court, no't to the commissioner whose duties are preiscribed bv 
spécial statuté (U. S. v. Allfed, 155 U. S. 594, 15 Sup. Ct. 231, 39 L. 
Ed. 27Z), and who, as has f requently been decided, is not a jiidge of a 
court, but Sirhply an administrative ' officer thereof. Hence the prin- 
ciple of the Maresca Case, which, as pointed out, did not construe 
or pass upon section 25 of the Prohibition Act, is inappbsite. 

[2] That the petitioners had a permit to keep and sell intoxicating 
liquor for lawful purposes at their drug store is unquestioned in this 
proceeding. There fore the possession of the liquor seized was not un- 
lawful. The Commissioner of Internai Revenue is empowered by sec- 
tion 9 of the Prohibition, Act to issue an order citing permittees to ap- 
pear before him at a speci'fied time and answer any complaint there may 
be with référence to their failure in good faith to conform to the pro- 
visioris of the act, of to violation by therh of the laws of any state 
relatihgto intoxicating liquof: The statûte states that on the return 
of the citation, which shall be accompanied by a copy of the complaint, 
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a hearing must be held within the judicial district and within 50 miles 
of the place where the offense is alleged to hâve been committed, and 
if it is ascertained as a resuit of the heai'ing that the permittees were 
guilty of willfully violating the prohibition laws, or hâve f ailed in good 
faith to conform to its provisions; then the permit shall be revoked, 
and none shall be granted them within one year thereafter. The per- 
mittees in such case hâve the right of review before a court of equity, 
and during the pendency of the action the permit "shall be temporariïy 
revoked." 

It will be observed that the statute in plain and unambiguous terms 
prescribed the manner in v^'hich a permit to possess liquor by a per- 
mittee may be revoked. No proceedings to .revoke hâve been begun 
against the petitioners. In the circumstances the possession by them of 
the intoxicating liquor seized by the prohibition agent was not unlaw- 
ful and as to such liquor there was insufificient ground for issuing a 
search warrant or making a seizure of liquor thereunder. In Francis 
Drug Co. V. Potter, supra, the learned court decided, and I think the 
case was correctly decided, that liquor in the possession of the drug 
Company under a permit to keep and sell the same for lawful purposes 
cannot lawfully be seized under a search warrant issued on an affidavit 
charging illégal sale on its premises ; that a single sale did not aiïord 
ground for seizing the entire stock of liquor. 

Inasmuch as ail the facts relating to the unlawful seizure are un- 
controverted, the custodian of the Hquor must be required to return the 
same to the petitioners at their place of business, but not the revenue 
book or pbysicians' prescriptions, since section 25 is apparently Hmited 
to the disposition of the intoxicating liquor and containers, together 
with any property designed for the manufacture of.hquor intended for 
use in violation of the act. The internai revenue book and pbysicians' 
prescriptions are not shown to bave been "property designed for the 
manufacture of liquor" or articles related thereto. 

It is not held herein that the petitioners cannot be proceeded against 
for violations under appropriate sections of the Prohibition Act, but 
this proceeding is separate and independent thereof. The prescrip- 
tions and book no doubt relate to the spécifie charge of selling intox- 
icating liquor for beverage purposes without a prescription. Hence 
their return at this time is not required. 

Petitioners further contend that the ofificer or ofiîcers who executed 
the search warrant should be enjoined from testifying to facts and 
information obtained while conducting the unlawful seizure of liquor 
possessed under a permit, under the doctrine of Silverthorne Lumber 
Co. V. U. S., 25J U. S. 385, 40 Sup. Ct. 182, 64 L. Ed. 319. But in that 
case the information upon whiçh the charge was based was obtained 
through previous unconstitutional search and seizure, There is noth- 
ing shown to indicate that such were the facts hère. Howevëj-, the 
witness to support the spécifie charge may be cautioned|not to give 
testimony based upon information acqujred .during. the 4nîa\ji'fuJ sei- 
zure of liquors. Àny question as to the^ assérted unlaw^^ur seizure of 
prescriptions and internai, revenue book is therefore res.eryedto the 
hearing, ,. . . ■,'■,..■■'.,' 
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The motion of the petitioners for the return of liquor seîzed, oi 
which they were lawfuUy possessed under their permit, is granted. 

Since writing the foregoing, Judge LEARNED HAND, with whom 
I communicated on the subject, has written me that the preferred rule 
in the Southern district, when the United States commissioner has va- 
cated a search warrant, is to allow the owner of the hquor unlawfully 
seized a period of ten days to apply to the District Court for its re- 
turn. For convenience and to secure uniformity of practice in this 
State, this rule will be adopted and applied in future cases in this 
district. 



In re NALETSKY. 

(District Court, D. Connecticut. September 21, 1921.) 
No. 4918. 

1. Bankruptcy i@=s28— Bankrupt, claiming full schedules would incriminate, may 

file partial schedules and submit éliminations to the court. 

Where the bankrupt claims that the ttling of fuU schedules would tend 
to incriminate him, but he offered to file such schedules as could not be 
used against him in pendlng criminal proceédings, he will be permitted to 
file his schedules in accordance with the ofEer, and to submit to the court 
the matter eliminated, so that the court may say whether the part ellmi- 
nated, if flled, would tend to incriminate the bankrupt. 

2. Bankruptcy <g=l36(l)— Bankrupt need turn over only assets which do not 

incriminate, submitting to court question as to the rest. 

A bankrupt, who relies on his constltutional privilège not to testify 
against hlmself as ground for refusing to turn over ail his assets to his 
trustée, should turn over to the trustée such assets as he does not claim 
would incriminate, and submit to the court the question whether the de- 
livery of the otbcr assets would in fact incriminate. 

3. Bankruptcy <s=>242 (2)— Bankruptcy Act, providing against using testimony in 

criminal prosecution, does not give full Immunity. 

The provisions of Bankruptcy Act, § 7 (9), being Comp. St. § 9591, that 
no testimony given by the bankrupt shall be offered in évidence against 
him in any criminal proeeeding, but not giving him immunity from prose- 
cution with référence to the subject-matter concerning which he testifled, 
does not give him the full protection against being compelled to testify 
against hlmself to which he is entitled, under Const. Amend. 5. 

4. Witnesses (gzs-SOS — If answer may incriminate, witness alone détermines 

whether it will. 

If the question asked a witness who claims his privilège is of such a 
description that the answer may or may not incriminate, the witness can 
refuse to answer, since it must rest with him to détermine whether in 
fact it would or would not. 

5. Bankruptcy <@=3242(2)— Court can collateraliy détermine whether olalm or 

privilège by bankrupt is in bad faith. 

Since it would defeat the administration of estâtes under the Bank- 
ruptcy Act (Comp. St. §§ 9585-9656) to permit a bankrupt to refuse to 
answer questions whenever he claims the answer would tend to incrimi- 
nate him, it is within the power of the court to détermine in a collatéral 
inquiry, where objection is raised concerning the good faith of the witness 
in claiming his privilège, whether the fear that the answer will tend to 
crirainate him is well founded, and, if it is not, to compel the witness to 
answer. 

®=oPor other cases see same topic & KBY-NUMBER in ail Key-Numberea Dlgests &. Indexes 
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6. Bankruptcy <@=9242(2)— Indtctment of bankruipt for oincialing assets shows 

fear of inorimination was real, 

Where a bankrupt had been Indlcted foT concealing assets from his 
trustées two days prior to tHe'hearing, tlie claim of the bankrupt that 
,hig answers to questions at the hearing concerning his property would 
tend to incriminate hiin is not frivolous, imaginaïy, or fanciful. 

7. Bankruptcy <s=:;242 (2)— Reffree shouid caution bankrupt as to privilège, and 

liabinty to perjury for fafsè. daim. 

The référée, in examiniing a bankrupt who has been indieted for con- 
' ceallng his assets, shouid caution the bankrupt as to his privilège, and 
alsp advlse him that, if his statement that his answers will tend to in- 
criminate hiin is faise, he thereby renders himself liable to a prosecution 
for perjury. 

In Bankruptcy. In the njatter of Morris Naletsky, bankrupt. Pro- 
ceedings certifiée! by the référée to obtain a ruling as to the obligation 
of the bankrupt to file sehedules, to deliver assets, and to answer ques- 
tions propounded. Matter referred to référée, with instructions. 

Solomon Badesch, of Bridgeport, Cônn., for petitioning creditors. 
Brôoks & Brooks, of New Haven, Conn., for bankrupt. 

THOMAS, District Judge. Upon the examination before the réf- 
érée the bankrupt refused,.to file his sehedules, or td answer questions 
relative to his assets and liabiHties, or the whereabouts of any of his 
propetty, or fo give any information whîch would enable the trustée 
to ta^se possession of his property, or to proceed with the administra- 
tion of the estate. The référée accordingly certified the proceedings 
to the court for the purpose of pbtaining a ruling as to the obligation 
of the bankrupt — (1) to file sehedules pursuant to the provisions of 
thé! Bankruptcy Act; (2) to comply with the orders of the référée 
relative to the delivery of his assets to the trustée; and (3) to an- 
swer the questions propounded concerning his assets and liabilitles., 

It further appears from the certificate, that at the request of counsel 
for petitioning creditors, the facts are certified. To this certificate is 
attached a transcript of the évidence taken before the référée. It is 
sufficient to say that an examination of that record shows that, if the 
bankrupt was within his Constitutional rights, his refusai to answer 
the questions or to comply with the orders of the référée was no con- 
tempt, as the questions asked were material to the issue, the answers 
to most of which, it is quite clear, might tend to criminate the witness. 

From the record it appears that on Nl'ovember 26, 1919, an involun- 
tary pétition in bankruptcy was filed by creditors against the above- 
named bankrupt, and he was duly adjudicated on February 9, 1920. 
On March 9, 1920, an indictment was found by the grand jury against 
the bankrupt and others, charging them with a violation of section Z7 
of the Pénal Code (Comp. St. § 10201). Two days later, pursuant to 
subpœna, the bankrupt appeared before the référée for examination, 
and it was under thèse circutnstances that the hearing proceeded and 
during which the bankrupt, on advice of counsel, declined to answer 
ail questions relating to his assets and liabilities or to comply with 
any of the orders of the Référée. 

®=>For other cases see same toplc & KEY-NUMBBR in ail Kcy-Numbered Dlgesta & Indexe» 
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■•;.;[1] 1; As to Schedules. The bankrupt.wasdrdered to file schedules. 
' Acting on the advice of counsel, he refused to do se and invoked hîs 
constitutLonal privilège in support of the refusai., But in his fcrlef 
counsel say : - ., ■ 

"It is not, nor bas it been the intent of the bànkrupt to refuse to file bank- 
niptcy schedules. His attorney bas offered to file such schedules, elimlnatlng 
therefrom only sucli matter as the bànkrupt honestly believed might be Used 
agaiust him in a criminal proceeding." 

This offer makes further discussion as to the schedules unnecessary. 
Let the bànkrupt file his schedules with the référée in accordance with 
the ofïer, andsubmit to the court the matter eliminated, that the court 
may say whether the part eliminated, if filed, would tend to criminate 
the bànkrupt. 

[2] 2. As to Assets. It necessarily follows that he should turn over 
his assets to the trustée, unlesS such act will tend to criminate him, 
and if he relies upon his constitutional privilège in this connection, the 
matter may be submitted to the court to décide whether such act will 
in fact incrihiinate him. In re Hess (D. C.) 134 Fed. 113; Podolin v. 
Ivesher Warner Dry Goods Co., 210 Fed. 97, 126 C. C. A. 611. This 
ruling is intended to follow In re Podolin et al. (D. C.) 205 Fed. 563, 
where it was held that, where there was actual danger of prosecution 
of the bankrupts for an offense arising oitt of a certain transaction, 
they would not be compelled to make any référence "thereto in their 
schedules. On page 567 of 205 Fed. Judge McPherson said : 

"The referee's order * » * will be so modifled, ex majori cautela, as to 
proyide expressly that the bankrupts may omit from their schedules any 
référence to the triinsaotion with Kiidsky. They. are still exposed to the 
danger of prosecution In connection with that transaction, arid they should 
not be compelled to lun the not remote risk of having their s'tatements used 
against them in such a prosecution. The connection between such statements 
and the évidence reciuired to sustain the prosecution Is direct and immédiate." 

This ruling was affirmed bv the Circuit Court of Appeals for the 
Third Circuit in 210 Fed. 97, 'and at page 103, 126 C. C. A. 611, 617, 
Judge Gray said : 

"Where the bànkrupt claiuis hi.s constitutional privilège imder the amend- 
ment, and refuses to give the information required liy the Bànkrupt Act, on 
the ground that it may incriminate him it must at least appear to the court 
from the charaeter of the information sought or the question propounded, 
that his elaim is justifled, or tlie bànkrupt must produce facts on which he 
bases such claim, in order that the court may judge of their sufflciency to 
support it." 

And on page 104 of 210 Fed. (126 C. C. A. 618), in stating the 
court's conclusion generally, the learned judge said: 

"Libéral as to the scope given to the Fifth Amendment by the court is and 
ought to be, it was never intended that a bànkrupt, dishonest or otherwlse. 
should be elothed with the power to décide for himself when and under what 
circumstances he was authorized by th« amendment to interrupt the bankrupt- 
ey procédure, by refusing to conform to the requirements of the law. In the 
présent case, there is clearly no direct and apparent self Incrimination that 
necessarily attaches to the information tfiat is required to be given in thç 
schedule, and In the absence of the facts and détails of what that Information 
would be, there is no basis upon which the court could sustain the as- 
serted right of the bankrupts to décline to comply with the requirements of 
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. the law. Tbere Is merely a suggestion that, though not directîy incrlminat- 
Ing, It might perhaps to their disadvantage give dues for investigation lu the 
prosecutlon of the indictinent against them. As was said by the Suprême 
Court in the case o£ In re Harris, 221 U. S. 274, 31 Sup. Ct. 557, 55 L. Ed. 
732, In deciding that the bankrupt's books belonged to the lïustee In bank- 
ruptcy and cannot be withheld from him on the ground that they incrlminate 
the banbrupt, 'that is one of the misfortunes of bankmptcy if it foUows 

■ crime.' " , 

[3| 3. As to Refusai to Answer Questions. The claim is made by 
the bankrupt that he was under indictmént aijd charged with conspir- 
acy to conceal his assets, and that the answers whidi he would give 
might be used. in the prosecution against him, which was in f act pend- 
ing, and that he might also be subjected to additional criminal charges 
if compelled to testify before the référée. So that the only question 
left is whether the bçinkrupt could invoke the aid of his constitutional 
privilège and refuse to answer the questions propounded, and further 
whether the bankrupt or the référée shall he the ju<lg« ot whether the 
answers will tend to criminate him. 

The question presented is not a new one, therefore it is not necessary 
to discuss at any length, the sufficiency of that provision of the Bank- 
ruptcy Act — section 7 (9), being Comp. St. § 9591 — which provides, 
, so far as is hère pertinent, that : 

"No testimony given by [the bankrupt] shall be offered in évidence against 
him in any criminal proceedlng." 

It is well settled that, even with the above provision of the Bank- 
ruptcy Act, the bankrupt is nevertheless entitled to rely upon the con- 
stitutional privilège accorded him under the Fifth Amendment to the 
fédéral Constitution which provides, so far as it is hère necessary to 
consider, as follows: 

"No person * • • Shall be compelled in any criminal case to be a ■witness 
against himself." 

The authority in support of this ruling is found in the décision of 
the Suprême Court of the United States in Counselman v. Hitchcock, 
142 U. S. 547, 560, 12 Sup. Ct. 195, 35 L. Ed. 1110. 

The provision of section 7, supra, is similar to section 860 of the 
Revised Statutes, which was under considération by the Suprême Court 
in the Counselman Case, and which provides that : 

"No pleading of a party, nor any dlscovery or évidence obtained from a 
party or witness by means of a judicial proceeding in this or any foreign 
country, shall be given In évidence, or in any maniier used against him 'or 
his property or estate, in any court of the United States, in any criminal pro- 
cééding, or for the enforcement of any penalty or forfaiture: Provided, that 
this section shall not exempt ariy party or witness from prosecution and 
punishment for perjury commltted in discovering or testifying as aforesald." 

Mr. Justice Blatchford, writing the opinion in the Counselman Case, 
said (142 U. S. on page 562, 12 Sup. Ct. 198, 35 h. Ed. 1110) : 

"It is impossible that the meaning of the constitutional provision can only 
be, that a person shall not be compelled to be a witness against hiinself in 
a criminal prosecution against himself. It would doubtless cover such 
cases; but it is not llmited to them. The object was to Insure that a person 
should not be compelled, when acting as a witness in any investigation, to 
give testimony which might tend to show that he himself had commltted a 
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crime. The privilège is limlted to criminal matters, but it is as broad as the 
mischlef against which it seeks to guard." 

On account of this décision, Congress in 1893 amended the Inter- 
state Commerce Act (Comp. St. § 8577), so as to make it provide that 
the witness shall hâve absolute immunity from prosecution regarding 
the subject-matter as to which he testifies. It was under this amend- 
ment that the Suprême Court decided Brown v. Walker, 161 U. S. 
591, 16 Sup. Ct. 644, 40 L. Ed. 819. It is to be noted that the statute 
passed in 1893 secures to the witness absolute immunity from prosecu- 
tion, as distinguished from section 860, which merely provided that 
the testimony shall not be "used against him or his property or his 
estate." 

And in this connection it is interesting to note that in Brown v. 
Walker, Mr. Justice Shiras, Mr. Justice Cray, Mr. Justice White, and 
Mr. Justice Field dissented from the majority opinion, holding that 
even Congress could not grant a pardon, and that the influence of the 
constitutional privilège relied upon under the Fif th Amendment, should 
not be weakened in any respect by the statute which attempted to ex- 
ercise a prérogative solely possessed by the Président. Thus it will 
be seen how guarded has been the Suprême Court to protect the citi- 
zen when invoking the aid of the Fifth Amendment. 

It is also instructive to consider what Mr. Justice Bradley said, speak- 
ing for the Suprême Court in Boyd v. United States, 116 U. S. 616, 
6 Sup. Ct. 524, 29 L,. Ed. 746, in connection with the rights of a per- 
son to invoke the protection of the Fourth and Fifth Amendments. 
On page 635 of 116 U. S. (6 Sup. Ct. 535, 29 L. Ed. 746) he said: 

"Though the proceeding in question is divested of many of the aggravatlng 
incidents of actual search and seiznre, yet, as before said, it contains their 
sulistnnce and essence, and effects their substantial purpose. It may be that, 
it is the obnoxious thing in its mildest and least répulsive form ; but ille- 
gitimate and imconstitutional practices get their flrst footing in that way, 
namely, by silent approaehes and slight déviations from légal modes of pro- 
cédure. This can only be obviated by adboring to the rnle that constitutional 
provisions for the securlty of person and property should be liberally con- 
strùed. A close and literal construction deprives them of half their efB- 
cacy. and leads to graduai dépréciation of the right. as if it consisted more in 
Sound than in substance. It is tlie duty of courts to be watchîul for the consti- 
tutional rights of the citizen, and against any stealthy encroachments there- 
on. Their motto should be 'obsta principiis.' " 

Thus it will be seen that the Suprême Court has always carefully 
guarded against any "stealthy encroachment" on the constitutional 
rights of the citizen, has always given such rights a libéral construc- 
tion, has said that such rights are substantial, and has warned the courts 
in passing on the vital principles affecting the rights and liberties of 
the people in a way forcibly epitomized by Mr. Justice Bradley "obsta 
principiis." 

It necessarily follows, if we are to obey that injunction, that the ex- 
igencies of the immédiate case are of far less importance than the 
enforcement of those sacred rights guaranteed by the Constitution, 
and which were promulgated to protect the innocent. A careful ex- 
amination of the cases decideS by many fédéral judges shows that 
it has been the policy of the courts to enforce those rights guaranteed 
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by tlie Constitution, and it will be suffi çieritto refer, to a féw of them. 
Judge Brown of the Southern District of New York, in In re Feld- 
stein (D. C.) 103 Fed. 269, said on page 271 : ^ 

"Section 7a (9) of the présent Pa^kruptcy Act provides as respects the 
baiilirupt hiiriseif, tliat 'no testiinoiij' given by him shall be ofifered in évi- 
dence agaiiist him in any crimlnal proceeding.' This provision, even if ap- 
plicable in (avor of a witness (which it is not in ternis), seems to be no stronger 
or more effective as a protection that section 860 of the Revised Htatutes, 
which in Counselman v. Hitchcock, 142 U. S. 547, 12 Sup. Ct. 195, 35 L. Éd. 
illO, was on full discussion held insufficiént:" 

Judge Carland, in Ih re Walsh (D. C.) 104 Fed. 518, held that a 
bankrupt in his examination before thé. Référée, cannot be required, 
over his claim of privilège, to give testimony vi'hich rnay tend to crim- 
inate him, unless the question asked is clearly cross-examination upon 
a matter as td which he has volunteered information, either in his 
pétition or schedules, or in his previous testimony, and that the pi-o- 
visions of section 7 (9), fell short of the full immunity from prose- 
cution, which alone can meet the requirement of the constitutio.nal 
guaranty that no person shall be compdled in any criminal case to be 
a witness against himself. On page 519 of 104 Fed. Judge Carland 
said: 

"In my opinion, the case of Counselman v. Hitchcock, 142 U. S. 547, 12 Sup. 
Ct. 195, 35 L. Ed. 1110, forecloses any Inquiry by this court as to whether or 
not sueh an expression in tlie bankruptcy lavv is as broad as the protection 
guaranteed by the Constitution: of the United States. In that case the Su- 
prême Court of the United States held that the gênerai law of the United 
States, as found in Eev. St. § 860, which, so far as this case is concerned, is 
identical wlth the language of the bankruptcy law, was not as broad and ef- 
fectuai for the purpose of seciiring the liberty of the citizen as the language 
of the Constitution of the United States, and, it not being a full protection, 
the witness was not bound to answer the questions set forth in that case." 

Speaking of the effect of a strict enforcement of the rule, the learned 
judge further said, on page 519 of 104 Fed., in référence to the ruling 
made by the Circuit Court of Appeals for the Ninth Circuit, which 
ruling has never been followed for reasons explained by Judgè Car- 
land : 

"Now, while it is very désirable, as the Court of Appeals in the Ninth Cir- 
cuit says, that the bankrupts should be compelled to answer thèse questions, 
so that the estate of the bankrupt should be properly administered and dis- 
trlbuted, still the Bankruptcy I^aw, and the courts, and ail of us ai-e bound by 
the superior provisions and paramount authority of the Constitution of the 
United States, and ail and everything must give way to its mandates. 1 can 
see that in gome instances the faet that the bankrupt stands upon his consti- 
tutional guaranty would interfère with the proper adrriinistration of the 
Bankrilptcy I/aw, but thât is not a question which the court has the power to 
remedy. If the Congress of the United States desires to draw from the bank- 
rupt testimony that may tend to criminate, him, it must by législation provide, 
under the ruling in the case of Brdwn v. Waiker, nothing short of immunity. 
frOm prosecution. Not that it .shall never be used in any crimlnal proceeding 
againsfc him, but that he cannot be prosecuted by reason. of any information 
gained jn this manner." 

[4] In' the Matter of Xèviti' (D. C.) 131 Fed. 388, at p. 389, Judge 
Holt' stàted the rulé as follôws: 
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"As I nnderstand the ruje, if the question is of such a description that 
the answer inày or may not crimlnate tlie witness, lie can refuse to answër 
(Judge Marshall's opinion on Hurr's Trial, 25 FeU. Cas. 39); but if the court 
Is éonvinced that the answer to the question cannot by any posslbility crimi- 
nate him, and especially if the witness does not swear that he believes that it 
would, it is the duty of thé court to compèl him to answer." 

The first part of the rule there stated is in harmony, not only with 
the décisions, but as well with the words, of Chief Justice Marshall, 
who in June, 1807, in the Circuit Court fcw the District of Virginia, 
in Burr's Trial, 1 Burr's Trial, 244, Fed. Cas. No. 14,692e, said: ' 

"If the question be of such a description that an answer to it may or may 
not eriminate the witness, ♦ * * it niust rest with hlmself, who a^pne 
(•an tell what it would be, to answer the question or not. If, in such a case, 
he say upon his oath that his answer would eriminate himself, the court can 
demand no otl)er testimony of the fact." 

And after fiirther discussion the learned Chief Justice. concludes as 
follows: 

"It would seem, then, that the court ought never to compel a witeess to 
give an answer which discloses a fact that 'would form a necessary and es- 
sentlal part of a crime which is punishable by the laws." 

[5] Thus it will be seen how securely fs tfiis right given and guar- 
anteed the citizen by the courts in their constriiction of the law. But 
the remaining question, and the one necessarijy arising, is whether the 
witness is at ail times to be the judge of whether an answer to a ques- 
tion will eriminate him. If the answer be "Yes;" then it would foUow 
that no force or effect could be given to the administration of the 
Bankruptcy Act wherever any bankrupt asserted his constitutional 
privilège, and in order to prevent this the courts hâve ruled, in their 
désire to allow the administration of the Bankjuptcy Act to proceed 
in an orderly way, and in their endeavor to fully protect the witness 
and enforce the constitutional privilège, that if the witness, under the 
peculiar circumstances of each case, honestly believes, and on oath 
honestly asserts, that his answer will eriminate or tend to eriminate 
him, he need not answer; but, if objection be raised conceming the 
good faith of the witness, the court will détermine, in a collatéral in- 
quiry, whether his judgment be sound or not, and whether his fear 
that his answer will tend to eriminate him is well founded, and, if it 
is, that he need not answer, but, if it is not, that he is then compelled 
to answer. Perhaps Judge Holland, in In re Hess (D. C.) 134 Fed. 
109, has stated the rule as well as it can be stated. On page 113 he 
.said : 

"When a witness is before the court in a proceedlng, and a question is pro- 
pounded, it must appear to the court, from the circumstances of the case and 
the nature of the évidence which the witness iS ealled to give, that there is 
reasonable ground to apprehend danger to the Witness from belng compelled 
to answer, to entltle him to the privilège of silence; and, when the fact of 
the witness being in danger be once made apparent to the court, great latitude 
should be allowed to him in judging for himself of the effect of any partbcular 
question. Brx)wn v. Walker, 161 TJ.- S. 599, 16 Sup. Ct. &48. 40 L. Ed. 819. 
'The object of the law is to afÉord to a party ealled upon to give évidence in a 
proceeding, intep alios, protection against being Brought by mèails of his 
qwn évidence within the penalties of the law. But it would beto couvert a 
salutary protection into a means of abuse, if It were to be held that a iinere 
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imaginary possibility ot danger, however remote and improbable, was suffl- 
clètit to Justify tlïé withholding of évidence essentlal to the ends of justice.' 
Broi*n V. Walker, supra. This being the practice wheu witnesses are called to 
testify and claim thelr privilège, it is equally important, under the Bankrupt 
Law, that the court should pass upon the probabllity of danger to the bank- 
rupt when he pleads hls constitutional privilège, upon a demand made by a 
trustée in bankruptcy for him to dellver hls bocks and papers as required by 
that act. Where, under thëse circumstanees, a barikrupt pleads thls privilège, 
he should be required to bring the books and papers which he allèges contain 
the ineriininating évidence before either the court or référée in bankruptcy ; 
and, whep it Is made to appear that hls plea is vyell founded, the court can 
make such order in the case as will fully protect him from discovery of sueh 
évidence, and at the same tlme, if possible, enable the trustée to obtain sûeh 
information from the books as is always necessary and indispensable in the 
settletaent of bankrupt estâtes." 

The Suprême Court in Brown v. Walker, supra, 161 U. S. at page 
599, 16 Sup. Ct. 648, 40 h. Ed. 819, quoted with approval the words 
of Lord Chief Justice Cockburn in Queen v. Boyes, 1 B. & S. 311, 
321. Hesaid: 

" 'To entitle a party called as a witness to the privilège of silence, th(> 
court must see, from the circumstanees of the case and the nature of the évi- 
dence which the witness is called to glve, that there is reasonable ground tu 
apprehend danger to the witness from bis being compelled to answer,' al- 
though 'if the fact of the witness being in danger be once made to appear, great 
latitude should be allowed to him in judging for himself of the effieet of any 
particular question.' 'Further than tliis,' said the Chief .Tustiee, 'we are of 
opinion that the danger to be apprehended must be real and appréciable. 
v?ith référence to the brdinary opération of law in the ordinary course of 
things — not a danger of an imaginary and unsubstantial character, having 
référence to soihe extraordinary and barely possible contingency, so im- 
probable that no reasonable man would sulïer it fo- influence his conduct. We 
think that a merely remote and naked possibility, out of the ordinary course 
of the law and sueh- as no reasonable raan wouUl be affected by, .should not 
be suffered to obstruct fhe administration of justice.' " 

In a very well considered case the Court of Appeals of New York, 
in People ek rel. Taylor v. Forbes, 143 N. Y. 219, 38 N. E. 303, dis- 
cussés thèse questions in the light of the décision of the Suprême Court 
in Counselman v. Hitchcock, supra, and that learned court concludes 
(143 N. Y. on page 231, 38 N. E. 306), respecting the question of how 
far the witness shâll be protected against an invasion of his rights un- 
der the Constitution of New York, which is the same as the Constitu- 
tion of the United States upon the right to assert the constitutional priv- 
ilège, as follows: ' 

"The weight of authority seenis to be in favor of tbe ride that the w'tne^s 
may be compelled to answer when he contumacionsly refuses. 07' when' it is 
perfectly clear and plain that he is mistaken. and that tlie answer cannot 
possibly in.iure him, or tend in any degree to subject liijn to the péril of proser 
cution. But the courts hâve recognized the impossibllity in most cases, of 
anticipating the eflfect of the answer. Where it is not so .j)erfectly évident and 
manifest that tjie answer called for cannot incriniiiiate. as to preclude ail 
reasonable doubt or fair argument, the privilège must be recognlzed and pro- 
tected." , , . 

[B] As in that case, so hère, consider,ing,the relation of the witness 
to the subject of the inquiry and the character and scope of the ques- 
tions propounded, and the fact that an indictment had been returned 
by the grand jury only two days prior to the hearing, the conclusion 



■ IN BE NALETSKÏ 445 

(280 P.) 

that the objections were frivolous, imaginary, or fanciful finds no basis 
in fact or law. In re Nachman (D. C.) 114 Fed. 995, foUowed Coun- 
selman v. Hitchcock and Brown v. Walker, supra, and Judge Brawley, 
after discussing those cases, stated His conclusion (114 Fed. on page 
996) as follows: 

"It may be well contended that the object designed to be accompUshed by 
section 7 of the Bankruptcy Act, which requlres the bankrupt to submlt to 
an examlnation concerning the conduet of his business, will be defeated, if the 
witness is thus permitted to refuse to testify concerning his dealings with his 
creditors and others, and such undoubtedly is tiie unfortunate resuit; but 
it is for the Congress to pfovide. if it can, against such contingencies. * • * 
The courts cannot deprive a citizen of the constitutional right invoked by 
him for his protejction upon any ; considération of inconvenience or for the 
purpose of administerihg what it may regard as a salutary and useful law." 

Upon the questioti of the duty of the référée under the circurastances 
presented, Judge Bi'awley says, on page 997: 

"Under the provisions of section 7, the witness is compelled to give testi- 
mony concerning his, business, and he cannot interpose objections which will 
shut ont ail light iwhatever from his creditors. The constitutional immunity 
can only be invoked to protect him from answering a question the answer to 
which might subjèct him to prosecution. In the further conduet of the ex^ 
amination the ref etée is directed, whenever a question is propouhded, to notify 
the witness that he isnot required to answer it if the answer would tend tp 
criminate himself. It is,only questions of that nature that he jnay refuse to 
answer. He is not to be permitted to interpose his constitutional immunity as 
a shield to every inquiry concerning his business, pôr is his counsel to be per- 
mitted to délaya or obstruct inquiry by makihg objections for him. If he 
' claims that the answer to any question propounded would tend to criminate 
him, he cannot be compelled to answer. This claim, to be effective, should 
be made by the witness himself, but the référée should notify him that a 
statement that such answer would tend to criminate him would, if false, sub- 
jèct him to a prosecution for perjury, as would any other false oath." 

Apropos of the gênerai discussion, see, also, In re Feldstein (D. C.) 
103 Fed. 269; In re Franklin Syndicate ('D. C.) 114 Fed. 205; In re 
Henschel (D. C.) 7 Am. Bankr. Rep. 207; In re Smith (D. C.) 112 
Fed. 509; In re Kanter et al. (D. C.) 117 Fed. 356. In the last case 
it appeared that the bankrupts were under indictment in a state court, 
charged with state crimes çommitted shortly before the iiling of the 
pétition in bankruptcy and related to matters involved in the bank- 
ruptcy proceedings. It was alleged by the bankrupts that the sched- 
ules, boQJfs, etc., wouy.^Jje cornp^tent and relevant évidence against 
them in the criminal iactions, and if they were compelled to make and 
file the schedules, and produce the books, they would he deprived ot 
their constitutional privilège. The matter came before the court on 
the motion of petitionîng créditera to punish the bankriîpts for con- 
tempt in failing to obey the usual order of the référée requiring the 
bankrupts to file schedules, and to compel them to tum over to the 
reeeiver ail books of account, records, papers, etc. In denying the 
motion, Judge Adams, of the Southern District of New York, said 
on page 357: 

"The answer of the petitioning creditors to the contention [of the bank- 
rupts that if they complled with the order of the référée] is, whlle recogniz- 
ing the rule that parties cannot be compelled to furnlsh such évidence when 
It reasonably appears that it will hâve a tendency to expose them to pénal 
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iiablllty, that It is for tlie court to détermine whether the évidence will in- 
crlminate thera and that they can not be permitted to judge for themselves in 
a case of this Itind, thus deprlving their creditors of an opportunity to ascer- 
tain the condition of the estate. And it is urged that schedules, books, etc., 
wpuld Jjot -fumish incriminating évidence.. ,In & case^where it clearly ap- 
pears to the court thàt'^ party from whoinl eVidénCe is âouglit contumaciously 
or mistrikenly refuses to fùrnlah that wHiehcàn| not possibly injure him, he 
virill not be permitted to shield >himéélf.behind tlie privilège, but generally 
the party best knçws what he cannqt f urnlsh v^itliout. accusing himself, and 
wiere it is not perf ectly évident and mauifest that tlie évidence called for 
will not be incriminating, the privilège must be allowed. People v. Forbes, 
143 N. Y. 21», 38 N. E. 303; Counselman t.=Hitchcocb,!.l'42 tT. S. 54T, 12 Sup. 
et. 195, 35 L. Ed. 1110. Hère the inciilpated parties explicitly dépose that 
the books, etc., sought to be obtained woiild fumish évidence against them and 
«o far from being able to say that it clearly appears sueh would not be the 
«ase, I should be Incllned to believe thàt It would,. from the nature of the 
évidence whloh the books, etc., would in ail' probability îfumish." 

',..■■'."' ^ , • i ■ 

; [7] The matter is referred back ta the référée, with instructions to 
f ollbw the rulings set f orth in this mémorahiliiiïi. The bankrupt will 
he ordered : (1) To file -his schedules with the référée in accordance 
with the terms of counsel's ofFer, and submit to this court' the matter 
eliminated, that the court may say whether the part,:€iliminated, if filed, 
wouM tend to criminate the bankrupt; (2) to turh over his assets to 
thé trlJstee iii so far as the saine may be donc withô'ut incrimination, 
and subnait to the court the rhattérs eliminated, to décide whether such 
act will in fact incrimina te him ; and.(3V,.the bianWupt will answer 
sûch questions as can b>e ahswered without incrimination— and, if under 
thésé three orders the results are unsatisfa:cttfry, fhe matter may be 
trought again before the court for the pïïrpose of having the court 
■détermine whether the claim of the bankrupt as to privilège is made 
in good faith or is contumacious. The référée should caution the bank- " 
rupt, not only as to his rights, but advisé him that; if his âtatement that 
the answers ,to the questions propounded will incriminate ,or tend to 
încriminate him is false,,he then renders Himself liable to a prosecu- 
tipn for perjury. If çounse] are unable to agrée as to form, the pr- 
defs will be settled- oh notice. ' ' ; ' 

Ordered accordingly. '- / ' 



THE INTERSTATE. ! '*" 

. . , THE ANNIE E. FUANNERY.. ,; ,. 

œistrlot Court, E. D. New York. Mîir.flh 28. 1922.> 

1. Collision ®=3l02— Between two tugs off thé piérhekds In North' Ri^er' held due 

to lavita of both. ' ' ii ,; :, 

• ! Â^ collision between two tugs in- the danjtime in iNorth Hiver, off ' New 
, Jersey plerbeads,'/i^irf due to faultg on thejpa,rt -of each in navisrating on 
an erroneous assumption as to tlieqourse.'ôf the |çtber and without due 
caution. . . ' , i .< .i ,j! . j , , 

2. Coliision <s=:39(f— N^rrpw chafineis and .b^nds. , V J . 

Â vesséi is riot ejcpected to holfl her'couri4e'arCi?( ^peed in a oonrinuoua 
straight line wheh folloVvlng a chahnel coursé Wat of • liec'essiiy ciii-vès 
around bends. , '' <■' 'n^ ';; j ■, 

^s^For other cases see same toplc & KEY-NUMBBR in aU Key-Numbered bigésts & Indexes 
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'^Iri'.Ad&iralty/ Suit'f or collision Bythe Flannefy Towing Une, Iric!; 
ownef of'the éteam t*ug AnniçE. I^lànnery.agamst the steàm tug în'- 
terstate. 'Dëcreë cliViëiiig damages. '. ' ■' ''; ■' -' ' 

'.IVIacklin/BrQw.n, Pi}xdy,& Van WyckV'of New York City (by W. 
F. Purdy apd F^rank P! rTreânor, Jr., bbth of New York City), for 
Ijbelant. ■' , , . ' 

.'Park & Mattison, of ,îCew York City (by Anthony V. I^ynch, Jr., of 
New York City), for cl-àimant. . ' ■ ,^,1 

■ CHATFIÈIvD,, District ]^â^S■ The collision from which this case 
arises occurred in broad dâylight immèdiately off the Port Liberty 
coal pier, some distance sbjfih.o.f the Communipaw Terminal, in Jer- 
sey City. The Flannery, owned.by the libelant, was procèeding up 
the phannel iijside of Ellis Island, against an ebb tide, and was in- 
ténding to go,into a coal pocket oh the north side of the Port Liberty 
pier, af ter learning which pocket would be empty. Foi' this purpose 
the Flannery intended tp and did come to rest a few feet oùtside of the 
tug John F. Lewis and the' Britannia, two tugs lying moored at the 
end of this pier. The Flani^ery had.proceeded up the starboard sideof 
the channel, which in, gênerai is some 300 to 350 feet in width, and, 
when opposite the end of tJie Port Liberty pier turned under a star- 
board helm toward the pier. 

The Interstate, which Jiad beén moored at Pier 5, some four slips 
up the river, after backing out into the stream, had heàded down the 
river, on a course which brought her some 150 feet outside of the 
Burns Bros, coal pier, whicji is next above the Port Liberty coal pier. 
The Interstete. had, be fore reaching the Burns Bros, pier, blown a 
one-whistle signal to. the Flannery, which was riot answered nor ob- 
servée by the Flannery, and the évidence shows that the captain of 
the Flannery gave no heed to the présence of the Interstate until the 
Interstate reached the vicinity of thç Burns Bros. pier. 

The gênerai line, of thp channel- and of the pier heads in this vicinîty 
bëars to the southwest, and the course of the Interstate was therefore 
directly toward the slip between the Burns Bros, pier and the Port Lib- 
erty pier. In front of this slip a boai, procèeding down the starboard 
side of the channel, must make a considérable turn under a starboard 
helm, and until this turn wâs rçachèd it would be impossible to be sure, 
from the vessel's course, whèther she was bound down the channel or 
into the slip south pf the Btfrns Bros. pier. 

.It is shown by the testimony that many tugs proceed each morning 
ih'to this slip to obtain coal.' ït is the Interstate's habit to go there for 
coal, but on the niorning in question, according. to thé testinîoriy, she 
did riot need coal, and therefore did ndt stop at the Burns Bros, pier, 
but, upon reaching the point where ordinarily the turn into the slip 
wbuld be made, she st^rboarded her helm and went on down the chan- 
nel, to go to the third pier below, whjere she could obtairi théwater. 

The master of the Interstate wâs" in the pilot house ànd 'his mate 
at the wheel. Both of them saw thé Flannery at ail tirrtes, and there 
Was no reason àt allfbranyfailure on' theïr part to, observe the rùlés 
of navigatibri. TMë captaîà'o'f the Flàhhéry' v(^âs hiaridlînghis bôât. 
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but had no lookout f orward, and, a,s has been stated, did not pay much 
attention to the Interstate, even when he saw her approaching oflf the 
end of the Burns Bros, pier, because of his assuroption that she was 
headed into that slip for coal. In a similar way, the captain and pilot 
of the Interstate seem to hâve assumed that the Flannery was headed 
up the channel toward the Hudson river, and they theref ore held their 
course without regard to the Flannery's movements, and under the 
right created by their orie-whistle signal, until they were so close to 
the Flannery that the collision could not be avoided. 

The captain of the Flannery answered a second one-whistle signal 
blown by the Interstate, after it had reached a point south of the Burns 
Bros, pier, by himself blowing a one-whistle signal, and, according to 
his testimony in court, he understobd this signal to mean that the 
Interstate was intendihg to cross his bow and go into the slip, but 
did not, until his ideas were corrected by the movements of the Inter- 
state, contemplate the possibility of the Interstate's proceeding down 
the channel. 

The boats were then so close toge'ther, and he was ?o startled by 
the movements of the Interstate, that he concluded (ak he testifies) 
that the Interstate had suddenly Changed her mind, and under a stàr- 
board wheel attempted to swing around, so as to 'pass him starboard to 
starboard. The Interstate blew no two-Whi'stle signal for any such 
maneuver, nor did it give any alarm, and according to the testimony 
of ail the witnesses the vessels were so cloSe together at this time 
that an alarm would hâve been of no avail. . 

It must be found as a fact that the Interstate did not make a tùm 
to swing out of the slip, except in so far as she àltered her coufse oflf 
the Burns Bros, pier, to proceed down the channel, instéàdpf into the 
slip. The vessels came together very; close to the two tugs moored 
ofï the head of the Port L,iberty coal pier; ^ witness frorn one of thèse 
tiigs testifying that he could alpiOst jump upon the Flannery frpm 
his boat. The stem ôf the Interstate stfuck the Flannery a few feet 
back of the prow on the starboarà'side, and did extensive damage, in- 
dicating that the Interstate was under considérable wày àt thè time, 
although, accoi-ding to the testimony, she had stopped her enginés ofï 
the Burns Bros, pier until the Flannery answered fier one-whistle. sig- 
nal, and had then proceeded under one bell. 

It is suggested by the Flannery that the captain of the Interstate 
may not hâve directed his pilot to go dow'rithç channel, instead of into 
the slip, until the point where the boat u^ually stoppéd for instructions 
as to which coal pocket should be used.; but fhis does not materially 
afïect the situation. 

The captain and pilot of the Interstate testify.that the cap,ta,i,n of 
the Flannery was on the starboard side of the channel coming up, until 
after he had accepted.the one-whistle signal pf the,Intei;state, and that 
he then abruptly starboarded his helm, turned ^t ; a. right angle, and 
crossed the. channel at such speed &s to advan,ce substjantially.the same 
distance as the Interstate, which was, prpceeding under one bell aijd 
with the help of the strpng ebb tide. This distaiiceisindicated, 1:^7 wit- 
nesses at some 100 or 125 feet; The entité testitppny and the rap^e- 
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ments of the Flannery seem to show that she could not hâve been pro- 
ceeding with sufficient speed to make any such sharp turn within the 
time which elapsed, aUhovigh it is apparent that the Flannery did not 
corne to rest, lying crosswise of the channel, until just before the col- 
lision. 

The situation presented is one for which no excuse is adéquate. 
The captain of the Flannery had an insufificient lookout. He undoubt- 
edly relied upon his assumption of what the Interstate intended to do, 
and did not appreciate the fuU efïect of accepting the one-whistle sig- 
nal from the Interstate, in case his guess as to what the Interstate 
intended was incorrect. His testimony as to the abrupt turn of the 
Interstate into collision, while attempting to turn and run out of the 
slip, cannot be accepted. 

[1,2] A vessel is not expected to hold her course and speed in a con- 
tinuons straight line, when following a channel course that of necessity 
curves around bends. But the Interstate should hâve realized that her 
direct course down past the Burns Bros, pier would carry her into 
the slip, and that a turn down the channel would be a change of course 
on her part. She evidently did not carefully watch the Flannery, so 
as to observe that the Flannery was turning toward the Port Liberty 
pier, and, relying upon her own one-whistle signal, started ahead, when 
so close to the Flannery that the maneuver was dangerous. As the 
Interstate had stopped her engines at the time of blowing the one- 
whistle signal, it must be found that the Interstate was négligent in 
starting up upon what was in effect a changed course, and in running 
into collision at.such a speed that she could not avoid the Flannery, 
if the Flannery did not lie still or go back on her engines, to give the 
Interstate room to pass down the channel. 

For thèse reasons, both boats must be held at fault, and the libelant 
may recover one-half damages. 



In re NATIONAL CONSUMERS' EXCHANGE. 
Pétition of MARYLAND FINANCE CORPORATION. 

(District Court, B. Mary 1 and. March 30, 1922.) 

1. Corporations <@=34l 5— Président has no power to authorize mortgage of cor- 

porate property without authority of directors. 

As a gênerai rule, the président of a eori^oration has no power to mort- 
gage îts assets without the authority of the board of directors. 

2. Corporations <s=>4l 5— Mortgage executed by président of banl(rupt corpora- 

tion held invalid. 

Wliere the by-laws of a corporation empowered its directors to aiitlior- 
ize mortgages, a mortgage executed by the président, without the con- 
sent or even tlie knowledge of the directors, in favor of a lender which was 
in tho business of maklng loans, and which retalned from the face of the 
notes and mortgage, maturlng in three months, a sum équivalent to inter- 
est at the rate of 70 per cent, per ann\im, and the proeeeds of the mort- 
gage were transferred by the président to his personal account, and were 

€=»For other cases see same topic & KKY-NUMBER In ail Key-Numbered Dlgesta & Indexes 
280 F.— 29 
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not traced into any of the assets which came iiito the hands of the trustée 
in bankruptcy of the corporation, the mortgage is invalid. against the 
trustes. 

In Bankruptcy. In the matter of the National Consumers' Ex- 
change, bankrupt. On pétition of the Maryland Finance Corporation 
to establish a mortgage. Mortgage held invalid. 

J. Wallace Bryan, 6î Baltimore, Md., for trustée. 
William Stanley and Hershey, Machen, Donaldson & Williams, ail 
of Baltimore, Md., for petitioner. 

ROSE, District Judge. Early in January, 1920, the bankrupt ob- 
tained a Delaware charter, by which its authorized capital was fixed 
at $200,000. In October of the same year those who ran it went 
through the form of amending its certificate of incorporation, so that 
its permissible capital was raised to $5,000,000. Although it was in- 
corporated in Delaware, and did business in Baltimore City, and ap- 
parently nowhere else, its few corporate meetings were held in Spring- 
field, Mass., presumably because that had been the former home of 
one Haie, who was its promoter and its président. Such capital as it 
actually had came from the contributions of literally hundreds of 
stockholders, who were secured as the resuit of a door td door canvass 
in certain sections of this city. It is possible that as much as $70,000 
in the aggregate may hâve been obtained from them. When in March, 
1921, it was put into the hands of state court receivers, ail this had 
disappeared, and it owed to unsecured creditors upwards of $20,000. 

Almost ail of its fixtures had been bought under . conditional sales 
confracts, upon which so little had been paid that there was practically 
no valuable equity in them. In January, 1921, Haie, its président, had 
application made to the Maryland Finance Corporation, hereinafter 
called the petitioner, for a loan of $5,000, to be secured by a mortgage 
on ail its property, except provisions, situate in its several stores in 
the city of Baltimore. The petitioner was told that some of the prop- 
erty was covered by conditional sales contracts and bills of sale, and 
that the greater portion of the loan would be applied to their payment. 
It was also told that the loan would be repaid out of the receipts of the 
subscription to the bankrupt's capital stock and from the income of its 
several stores. As the resuit, on the Ist day of February, Haie, in the 
name of the bankrupt, executed a chattel mortgage to the petitioner 
for $5,000, to secure a note for that amount, payable 3 months after 
date. The amount actually advanced was only $4,250, and Haie, for 
the bankrupt, therefor promised to pay $750 for the loan of $4,250 for 
three months, or at the rate of slightly over 70 per cent, per annum. 

This mortgage was signed "National Consumers' Exchange, Inc., by 
D. Everett Haie, Président." The bankrupt's corporate seal was also 
attached, attestée by its assistant treasurer. The morfg^ge was never 
authorized at any meeting of the board of directors, and it does not 
appear that any director, other than Haie, everknew anything about 
it. The by-laws of the corporation provided that : 

"With the consent in writing and pursuant to the affirmative vote of the 
kolders of a majority of the capital stocb issued and outstandlng, the directors 
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shall hâve authority to dispose in any manner of the wliole property of ttie 
corporation." 

"The directors are given power to authorize and cause to be executed mort- 
gaffes and liens, witliout limit as to tlie ainount, upon tlie property and 
franthises of tlie corporation." 

By the same by-laws the — • 

"président is empowered to i5ign or countersign, as may be necessary, ail such 
bills, notes, clieclis, contracts, and other instruments as might pertain to the 
business and affairs of the company, and he shall sign, when duly authorized, 
ail contracts, orders, deeds, liens, licenses, and other insitruments of a spécial 
nature." 

The last meeting of either stockholders or directors had been held 
in October, 1920. The mortgage was then not even in contempla- 
tion, and of course not mentioned at the meeting. At the time it 
was executed a majority at least of the directors were résidents of 
Baltimore City. It does not appear, however, that any of theni were 
formally or informally consulted about it. No mortgage, other than 
the one now in controversy, was ever made by the corporation. Not 
until shortly before the bankruptcy did Haie ever exécute any notes 
in the corporate name, and they were issued to take up money which he 
pefsonally borrowed from individuals, and which he says he had relent 
to the bankrupt. 

[1,2] Ail the authorities and ail the text-writers agrée that, as a 
gênerai rule, the président of a corporation has no power to mortgage 
its assets, without the authority of the board of directors. If there 
ever was a case in which this rule should be applied, it is the one at 
bar. Neither directors nor stockholders had any actual knowledge of 
the making of the mortgage. There was no previous practice which 
might hâve led others to assume that the président had the authority 
which he undertook to exercise. Moreover, the lender was in the busi- 
ness of making loans. It would hâve been easy for it to hâve seen to it 
that ail proper formalities had been observed. The disproportionate 
compensation it was receiving for the advance it was making should 
hâve warned it to be careful as to what it was doing. It would hâve 
been a simple matter to hâve called for a production of the by-laws of 
the bankrupt, and to hâve declined to make the loan until proper au- 
thority had been given for its exécution. The $4,250, advanced by 
the petitioner, was almost immediately transferred by Haie to his per- 
sonal account. If his story is believed, it was used to pay certain pre- 
existing debts of the bankrupt. None of it is traced into any of the 
assets which came into the hands of the trustée in bankruptcy. 

It follows that the mortgage must be held invalid. 
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RICE AUTO C0„ Inc., v. SPILLMAN. 

fCourt of Appeals of District of Columbia. Submitted January C, 1922. Da- 

oided April 3, 1922.) 

No. 3603. 

1. Pleading <s=> 1 55— Affîdavit of défense, not alleging amount of dépréciation and 

use value, In action by infant to recover payment on automobile, is insuflî- 
cient. 

In an action by an infant to recover paymeuta made by him on an auto- 
mobile retaken by défendant after sale to plaiutiff, an affidavit of dé- 
fense, cbarging that the use of the automobile had depreciated its value 
and that plaintiff had received a large inconie from the use of the auto- 
mobile, without alleging the amount elther of the dépréciation or of tiie 
income, is insulticient uuder the seventy-third rule, ' 

2. Pleading <s=>l55— Requirements for afRdavit of défense must be complied with. 

The reciuirement of the seventy-third rule that the affidavit of défense, 
to présent a question of fact for a .iury, must specifically state in précise 
and distinct terms the grounds of défense, which must be such as would, 
if true, be suflicient to defeat the plaintiff's claim, in whole or in part, is 
plaln and deflnite, and must be comiilied with, since the purpose of the 
rule will not be served, if laxity of statement is coimtenauced wliere par- 
ticularity may be employed. 

3. Infants (g==>'58(l )— Payments for automobile may be recovered, subjeot to set- 

off for value of use. 

Where an automobile was sold to an Infant, who made partial pay- 
ments on the purchase price, the contract is not executéd as to the pay- 
ments made by the infant, so as to prevent recovery of them by him, but 
there can be set off against such recovery the value of the use of the 
automobile vfhile it was in the infant's possession. 

Appea] from the Suprême Court of the District of Columbia. 

Action by C. Owen Spillman, Jr., an infant, by his next friend, F. 
T. Gary, against the Rice Auto Company. Inc. Judgment for plain- 
tif? because of the insufificiency of the affidavit of défense, and de- 
fendant appeals. Affirmed. 

W. C. Balderston, of Washington, D. C, for appellant. 
Henry I. Quinn, of Washington, D. C, for appellee. 

SMYTH, Chief Justice. Spillman, by his next friend, sued Rice 
Auto Company, Inc., for $1,535.45, with interest. He filed an affidavit 
of merit, under the seventy-third rule of the trial court, in which he 
stated that he, a miner, entered into a contract so far as .he was able 
to do so with the Auto Company for the purchase of an automobile 
for $2,119.95, for which he was to pay $1,194.95 in partial payments, 
and deliver to the Auto Company a used automobile, valued by the par- 
ties for the purpose of the deal at $925 ; that he delivered the automo- 
bile as agreed, which, according to his information, the Auto Company 
afterwards sold for $1,125; and that he paid to the Auto Company in 
cash $410.45. Considering the used automobile as worth $1,125, the 
sum for which it was sold, he alleged that he had paid to the Auto 
Company the sum sued for. He further stated that the automobile 
which he had purchased was not necessary for him ; that he renounced 

^=sFor other cases see same topic & KEY-NUMBER in 'ail Key-Numbered Dlgests & Indexes 



RICE AUTO CO. V. SPlLLMAN 453 

(280 F.) 

the contract of purchase, and returned to the Auto Company the ma- 
chine purchased ; and that, at the time the suit was instituted, the auto- 
mobile was in the possession of the Auto Company. The latter pleaded 
to the déclaration, and nled an affidavit of défense. Spillman moved 
for judgment, on the ground that the affidavit was insufficient. The 
motion was sustained, and the Auto Company appeals. 

The affidavit of défense avers that Spillman, at the time he purchased 
the machine, was engaged in the business of operating automobiles 
for hire ; that he entered into a written agreement substantially as set 
forth in the affidavit of merit ; that at the time of the purchase Spill- 
man represented that he was the owner of the used car ; that he pur- 
chased the same for himself, was engaged in the hacking business, and 
desired a new car for the one he was then using ; that the Auto Com- 
pany had no knowledge at the time that plaintifï was an infant ; that 
he stated in the written agreement that he was not a minor ; that he 
used the new car for about four months ; and that, by reason of his 
failure to make the payments as agreed to, the Auto Company took 
possession of it, advising him at the same time that the machine would 
be redelivered to him upon his compliance with the terms of the agree- 
ment. The affidavit does not deny that the old car was sold for $1,125, 
as alleged by the plaintiff, but asserts that he was entitled to a crédit 
of only $925 on its account, and that he had paid in cash $394.95, plus 
interest upon the deferred payments. It did not, however, give the 
amount of interest. Further, it is alleged that the Auto Company is 
ready, and always has been, to turn back to the plaintiff the car which 
he purchased, upon his paying the amount with respect to which he is 
in default. 

It is further charged in the affidavit : 

"That the contiiiued use of the said iiew model automobile by the plaintiff 
has caused the présent value of said automobile to be mueh less than when it 
was obtainetl froni the défendant, and that this atfiant is informed and be- 
lieves, and tlieiefore avers, that tlie plaintiff has received a large income 
from the use of said automobile." 

It will be observed that the affidavit does not deny the amount of 
cash which Spillman says he paid to it, nor does it deny that he was a 
minor at the time he made the agreement. Therefore the single ques- 
tion for our considération is as to whether or not Spillman, bging a 
minor at that time, is entitled to recover from the Auto Company the 
amount claimed. 

There are 13 assignments of error, but we do not think it neces.sary 
to notice them seriatim. Their purport is that, while Spilhnan may 
rescind his contract, he .should be required to compensate the Auto 
Company for the use and dépréciation of the machine, and account for 
the proceeds earned by him while using it in his business ; further, that 
the contract, so far as the payments made are concerned, was executed, 
and hence the payments cannot be recovered. 

With the exception of the last point, the Auto Company's contentions 
are to the effect that Spillman should not be allowed to rescind unless 
he compensâtes for the use and alleged dépréciation of the new auto- 
mobile. Assuming, without deciding, that under a proper pleading 
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this is true, does the Auto Company state in its affidavit a défense on 
that ground ? 

[1] The seventy-third rule, which has the effect of law, says that 
the affidavit, to présent a question of fact for a jury, must specifically 
State, in précise and distinct ternis, the grounds of défense, which must 
be such as would, if true, be sufficient to defeat the plaintiff's claim in 
whole or in part. We hâve copied above the only allégation of the 
affidavit bearing on this point. It states that the use of the new car 
caused its présent value to be much less than when it was obtained by 
Spillman, and that he, according to information received, had obtained 
a large income from its use. But it does not give the amount of the 
dépréciation or of the income. Suppose the jury found the facts to be 
as alleged, they would not be sufficient to defeat, in whole or in part, 
the claim of Spillman. To hâve that effect the amount of the déprécia- 
tion and of the income, or of one of them, would hâve to be shown 
and found. But there was no allégation which would permit such a 
showing or support such a finding. 

[2] What the seventy-third rule requires is very plain and definite, 
and must be complied with. King v. Curtin, 3 1 App. D. C. 23 ; Colum- 
bia Laundry Co. v. Ellis, 36 App. D. C. 583 ; Fowler v. Cotton State 
Lumber Co., 39 App. D. C. 220. If laxity of statement is countenanced, 
where particularity may be employed, the purpose of the rule will not 
be served. The Auto Company could easily hâve alleged the value of 
the use or the amount of the dépréciation. If it could not hâve stated 
it definitely, it could hâve given it approximately. Without it, Spill- 
man was not advised as to what he would hâve to meet. We must 
take the affidavit as it is, and, so taking it, we are forced to the conclu- 
sion that it is insufficient in the respect we are considering. 

[3] In support of the second point, namely, that the contract, so 
far as payments made are concerned, must be treated as executed, and 
therefore the payments cannot be recovered, the Auto Company cites 
two New York décisions, one from the Court of Appeals, and the other 
from a court of common pleas. Rice v. Butler, 160 N. Y. 578, 55 N. 
E. 275, 47 L. R. A. 303, 73 Am. St. Rep. 703 ; Wheeler & Wilson 
Manufacturing Co. v. Jacobs, 2 Mise. Rep. 236, 21 N. Y. Supp. 1006. 
The Wheeler Case seems to sustain the point; but the other case, 
which was decided some six years later, is not in harmony with it. 
Since* the décision in the latter case is by the highest court of the state, 
it must be regarded as overruling the Wheeler Case. The Court of 
Appeals holds that the payments may be set off against the value of 
the use, and, if they are found to equal it, no recovery can be had. The 
jury had found in that case that the payments and the value of the 
use balanced. The case is authority for the proposition that, if the 
Auto Company, in the instant case, had in its affidavit of défense alleged 
the value of the use, it could bave set it off pro tanto against the pay- 
ments ; but, as we hâve seen, it did not allège it, and hence the case 
does not help the Auto Company. 

The judgment is affirmed, with costs. 

Affirmed. 
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DISSETTE V. DOST. 

(Court of Appeals of District of Columbla. Submitted March 8, 1922. De- 

cided April 3, 1922.) 

No. 3691. 

1. Master and servant ©=80(4)— Affidavit of défense to recover for servant's 

breach of tonfidence held insufficient. 

In an action li.v an employée to recover advancemeots to hls employer, 
au affidavit of défense adniittlng the amount elaimed by plaintiff, but 
alleging by way of set-ofï t|iat plaintiff was under contract not to reveal 
confldential information relatiut; to the manufacture of défendant'» goods, 
and that he wroufîfully divul.wd to divers persons the matters lie was ob- 
liged to keeji .secret, and conspired by otber means to injure defendant's 
business, without alleging who the divers persons were, or tlie means by 
which he conspired. or that any act was done in furtherance of tho 
conspiracy, Is too indelinite. 

2. Damages €^=95 — Only "spécial damage" recoverable, if act might hâve been com- 

mitted without injury. 

If ail of the acts by plaintiff complalned of by défendant might hâve oc- 
curred without causing any injury to défendant, the damage, if any, to 
the défendant, was spécial; that is, such damage as is the natural, but 
not the neccssary, conséquence of the act complained of. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Spécial Damages.J 

3. Damages <|;=^I42— Facts showing spécial damage must be pleaded. 

To permit recovery of spécial damages, the facts which show how the 
spécial damages arose must be stated, though it is not required that évi- 
dence shall be pleaded. 

4. Damages (S=>I42— Affldavlt of défense must allège facts causing spécial dam- 

age. 

Where the affidavit of défense did not allège the facts showing spécial 
damage to défendant from plaintiffi's acts, such damage could not be re- 
covered. 

5. Damages is=>l4l— Affidavit of défense, stating ground for nominal damages, is 

not sutHclent. ' 

Where the affidavit of défense admitted plaintlff's claim, but relied on a 
set-off, on which only nominal damages could be recovered, because the 
facts causing spécial damages were not pleaded, the affidavit was in- 
sufficient. 

Appeal from the Suprême Court of the District of Columbia, 
Assumpsit by Charles O. Dost agaiiist John W. Dissette. Judgment 
for the plaintifï for insufficiency of the affidavit of défense, and défend- 
ant appeals. Affirmed. 

Dion S. Birney, of Washington, D. C, for appellant. 
J. Ea.sby-Smith and Ralph B. Fleharty, both of Washington, D. C. 
for appellee. 

SMYTH, Chief Justice. Dost sued Dissette in assumpsit on the 
common counts for $1,6,S4.48, and attached to his déclaration a bill 
of particulars, in which he elaimed that sum as a balance due to him 
for salary which Dissette had agreed to pay him, and for money ad- 
vanced on account of Dissette. In his affidavit of défense Dissette 
admits that he is indebted to Dost in the sum of $767.53, but allèges 

®=3For other cases see same topio & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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a set-ofif in the amount of $5,000. There was a motion for judgment 
on the ground that the affidavit was defective. The court sustained the 
motion as to the amount which was admitted to be due, but overruled 
it as to the remainder. Judgment was entered accordingly, and Dis- 
sette, alleging error, brings the case hère for our considération. 

If there was enough in the affidavit to raise a question of fact in 
relation to the set-off, for the considération of a jury, the court erred; 
but, if there was not, the judgment must be affirmed. The sufficiency 
of the affidavit is, then, the sole question in the case. 

[1] It allèges that prior to the commencement of the action plain- 
tiff was in the employ of the défendant under a contract whereby he 
bound himself to secrecy respecting the trade secrets about goods man- 
ufactured by Dissette, the methods and costs of manufacturing them, 
patents applied for and to be applied for, and confidential information 
relating to the manufacturing of the goods. But, notwithstanding this, 
he, so it is averred, without the knowledge or consent of the défendant, 
wrongfully divulged "to divers persons" the matters which he was 
obliged to keep secret, and "by divers other means conspired to in- 
jure * * * defendant's business, * * * ^11 in breach of said 
contract of employment, and which caused défendant damage in the 
amount of $5,000." 

It will be noticed the affidavit does not allège who the divers persons 
were to whom it is alleged Dost revealed the secrets of tlie business, 
the tneans by which he conspired to injure the defendant's business, 
or that any act was done in pursuance of the conspiracy. Nor does it 
say even that the divers persons were rivais of Dissette's in business. 
So far as the affidavit is concerned, the disclosures may hâve been made 
to fellow employés, or to other persons who never acted upon thetn. 
The mère disclosures could hâve done Dissette no harm. In thèse re- 
spects we think the affidavit is too indefinite. Durant v. Murdock, 3 
App. D. C. 114. 

[2] But its more serions defect lies in the averment with regard to 
damages. Ail it says on that point is that the breach in the respects 
alleged caused Dissette damage in the sum of $5,000. In an early case 
the Suprême Court of the United States used this language : 

"Spécial, as? contradistingui,slied from gênerai, damage is tliat which i.s the 
iiatural, but not the necessary, con,sw|uence of the act comiilaincd of." Roborts 
V. Graham, 6 Wall. 578, 18 L. Ed. 701. 

Compare Troy Laundry Co. v. Dolph, 138 U. S. 617, 11 Sup. Ct. 
412, 34 L. Ed. 1083. 

[3, 4] It did not necessarily follow that the acts complained of in 
the affidavit produced any damage. Ail may hâve occurred without 
causing a particle of injury to Dissette; hence, the damage, if any, 
was spécial, and the facts which show how the spécial damages arose 
must be stated, although it is not required that évidence shall be plead- 
ed. 17 C. J. 1005. As bearing on the same point, consuit The Direc- 
tor (D. C.) 26 Fed. 708 ; Warner v. Bacon, 8 Gray (74 Mass.) 397, 69 
Am. Dec. 253 ; Chicago, B. & Q. R. Co. v. Emmert, 53 Neb. 237, 72> 
N. W. 540, 68 Am. St. Rep. 602. The necessary facts were not stated 
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în the affidavit, and because of this could not be established. Rice Auto 
Co., Inc., V. Spillman, App. D. C. , 280 Fed. 452. 

[5] No doubt the affidavit states a case for nominal damages, 
This, however, was not enough. Such damages are given, not as an 
équivalent for wrong, but as a récognition of a technical injury, and 
by v/ay of declariiig the right. They are not damages small in 
amount. In reality they are damages in name only, and riot in fact. 
17 C. J. 720, and cases cited in the notes. 

For the reasons given, we think the affidavit did not aver a défense, 
in whole or in part, to Dost's claim, as required by the seventy-third 
rule, and hence the judgment must be, and it is, affirmed, with costs. 

Afïirmed. 



DISSETTE V. LONG. 



(Court of Appeals of District of Colnmliia. Rubmitted March 8, 1922. De- 

cided April .">, 1922.) 

No. zcm. 

Apneal from the Suprême Court of tlie District of Coluinl:)ia. 
Action bv Albert R. Long îifrî'iuKt John W. Dissette. .Tudgmeut for plaintlff, 
and défendant appeals. Affirmed. 

Dion S. Birney, of ■Wasbinfrton. D. C, for appelbnit. 

.T. Easby-Smitii and Italph B. Tleliarty, both of Wasbington, D. C, for ap- 
pellee. 

SMYTH, Chief Justice. Long sued Dissette for .$1,694.28, and filed an affi- 
davit of merit imder the seventy-tliird rule of the trial court. Dissette flled 
pleas to Ix>ng''s déclaration, and al.'-o an affidavit of défense, in whlch he ad- 
mitted that he owed lx)ns .'y(j27.70. and avevred a set-off in the sum of $5,000. 
I..ong then moved for judsniont, bccanso, as averred, the affidavit did not 
State a good défense to any part of his claim. Tlie court gave judgment for 
$1,025.48, and overruled the motion as to the reniainder. 

On the suflîciency of tho atiidavit witli respect to the set-off the appeal turns. 
In that regard the affidavit is identical with the one in the case of Dissette v. 

Dost, App. D. C. , 280 Fed. 4.").'5, this day decided, and hence this appeal 

is ruled by the décision in that case. 

The .iudgment is affirmed ; the costs to be paid by appellant. 

Affirmed. 



ELLIS et al. v. ELLIS (two cases). 

(Court of Appeals Of District of Columbia. Submltted March 7, 1921. De- 
cided April 3, 1922.) 

Nos. 3684, 3G85. 

I. Wills .g3358(2)— Evidence held to show property was acquired by the Joint 
efforts of husband and wlfe, unaer agreement it should belong to survivor. 

In a suit by a widow to recover property owned by her husband at his 
death, évidence held to show that the property was acquired by the joint 
efforts of the husband and wife, under an agreement between them that, 
upon the death of either, It should belong to the survivor. 

®=>For other cases see Bame toplc & KEY-NtJMBER in ail Key-Numbered DigesU A Indexes 
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2. AppaaF and èrrdr;(gs>l050(l)— Admission of inventory and appraisal to Identify 

property in controversy held not prejudicial. 

In a ijuit by a widow to recovèr lier htisband's property under an agrée- 
ment between them that It sïiould belong tb the survivor, the admission 
In evidpnee on behalf of plaintllï of the inventory and appraisal of the 
Personal esta te flled iu the ptobate court, merely to identify the Personal 
estate, in no way prejudiced défendants. 

3. Witnesses (S=>I59(<2).— Testimony by widow as to woric done in connection 

witli joint business does not concern "transaction or contract with deceased 
person." 

Testimony by a widow as to the work she did in connection with the 
joint business of hevselC and liusband is iiot testimony to a "transaction 
or contract with a deceased person," which would be inadmissible under 
Code, § 10(54. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Transaction.] 

Appeal from the Suprême Court of the District of Columbia. 

Separate suits by Lucretia Elhs against Abrou Ellis and others and 
against Elmyra Elîis and another, Consolidated for trial. Decrees for 
the plaintiff, and défendants appeal. Affirmed. 

Benjamin l,. Gaskins and Charles S. Cuney, both of Washington, 
D. C, for appellants. 

Charles S. Shreve and Mason N. Richardson, both of Washington, 
D. C, for appellee. 

ROBB, Associate Justice. Thèse are appeals from decrees in the 
Suprême Court of the District granting the prayers of ai)pellee's bills, 
the cases having been consolidated for trial. Appeal No. 3684 involves 
real estate, and appeal No. 3685 personalty, but both dépend upon the 
same set of facts. 

In 1901, according to the averments of the bills and the évidence 
adduced, the appellee, Lucretia EUis, was married to James N. EUis 
in this city. Ellis then was without means and earning $5 or $6 a 
week as a cook. Mrs Ellis took in roomers and did washings, and the 
couple were able to save enough to enable them, in 1909, to move into 
better quarters at No. 1251 Ninth Street, Northwest, next door to the 
real estate hère involved, where they opened a restaurant which they 
conducted until about 1914. By that time their business had so pros- 
pered that they were able to buy the property next door, or No. 1249 
Ninth Street, paying $3,000 cash toward the purchase price of $5,500. 
They continued the restaurant business in the same location until the 
death of Ellis in November of 1919. At that time the couple not only 
had paid for the house, but had nearly $6,000 on deposit, and personal 
property of the value of almost $1,200. Mrs EUis, during ail thèse 
years, rentéd out and cared for ail available rooms in the house, col- 
lecting and turning over to her husband ail the rents. In addition, she 
had virtual charge of the restaurant and did much of the cooking there. 
Her hours ranged from 7 o'clock in the nlorning until very late at night, 
often until 11 or 12 o'clock. Her husband's health was not good, and 
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he did little more than the marketing. To ail outward appearances, 
therefore, the enterprise was joint, as between this husband and wife. 
The family physician, who had been acquainted with EHis for from 
10 to 15 years, and who saw him about once a month during the lat- 
ter years of his life, testified that upon an occasion when the couple 
came to his office Eilis stated "that he and his wife were copartners iu 
the business ; * * * that if he died first whatever he had he would 
leave to his wife, would go to his wife; that they were copartners, 
and that if his wife died whatever she would leave would come to him ; 
* * * " that they were copartners, and at the death of either the 
other would get the remainder. A witness by the name of Gordan, 
who was intimately acquainted with Ellis, testified that Ellis stated to 
him in the présence of Mrs. Ellis : 

"What worries me now Is that I will break my wife down, because I 
liave heen practically no good to her, except to go to market, and I am just 
some of thèse rtays. nnst going to make my will, and let her know that she is 
not working for nothing, because she lias giyen me every dollar that we hâve 
taken in in our lodging house, and she bas never asked me for anything, and 
she trusts me unboundedly, and she ought to be the récipient of what we hâve 
made." 

On another occasion, while the witness was at the Ellis restaurant, 
and Mrs Ellis came in, Ellis said: 

"Hère is tlie old war liorse ; * * * well, she is the old war horse, and 
she Ivnows who she is doing it for; she is doing it for lierself and me." 

At another time Ellis stated: 

"We got a chance to Iray thls one (the honse in rpiestion) ; theu we put ail 
our money together and bought it; that he and his wife had made every 
dollar of it." 

Another witness, by the name of Washington, testified that Ellis, 
in speaking of the help his wife had been to him, said that when he 
was married he had practically nothing and — 

"lived In a short street ; * * « that his wife had done washing and iron- 
ing ; that she had gone out washing, and that they had saved their money ; 
and that they had bought the property ; that some one had suggested to him 
that they buy it .iointly, but that he had not done it, because it might hurt 
his business, and that he might not be able to get crédit, and that it would be 
hers anyhow ; * * * that if she, his wife, was the longeât liver, he was 
going to give her what he had, which would be belonging to her; that she 
helped me [himl to make it, and I [bel did not hâve anything when I [heT 
was married." 

The testimony of several other witnesses was to the same effect, and 
there was no évidence to the contrary. Ellis died without making a 
will, and the object of this suit was to enforce the agreement under 
which the property was acquired. The decrees of the trial court were 
to that effect, and the principal question before us is whether there was 
sufficient évidence upon which to base those decrees. 

[1] That this property was accumulated through the joint efforts 
of Ellis and his wife is overwhelmingly established. That there was 
an understanding and agreement that the venture was to be joint, and 
that Ellis would make a will in favor of his wife, we regard as equally 
well established. They were uneducated people, and more concerned 
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with the successful conduct o£ their business than with légal f orms and 
procédure. Their relations, apparently, were very harmonious, each 
doing his or her utmost for the common welfare, and we entertain no 
doubt that the failure of Ellis to exécute his promise by making a wil! 
is to be attributed to the common frailty of humanity in matters of this 
sort. In other words, Ellis delayed too long, and his wife was com- 
pelled to resort to a court of equity for the protection and préservation 
of her rights. The decrees in her favor did not charge Ellis upon his 
paroi contract with lier, "but rest upon the equities arising out of the 
acts and conduct of the parties subséquent to the making of the original 
agreement." Whitney v. Hay, 181 U. S. 'Jl , 89, 21 Sup. Ct. 537, 542 
(45 L. Ed. 758). 

[2], There was introduced in évidence, on behalf of the appelle!-. 
the inventory and appraisal of the personalty filed in the probate court. 
This was merely to identify the personal estate involved, and in no way 
prejudiced appellants. 

[3] It is further objected that the testimony of Mrs. Ellis as to t1if~ 
work she did was inadmissible under section 1064 of tlic Code, relatin;; 
to the testimony of a surviring party. Sincc the witness did not at- 
tempt to testify "to a transaction or contract," lier testimony was out- 
side the rule. Tuohy v. Trail, 19 App. D. C. 79. 

It results that the decrees must bc affirmed, with costs. 

Affirmed. 



WIDMER V. SIPP. 

(Court of Appeals of District of Cîolnnibia. Svibniitfofl Mardi 14, 1922. De- 

cideU April a, 1022.) 

Ko. 1481. 

Patents <s;=>93— Dominating feature of one of seven counts held not mère ancillary 
invention by employée. 

In interférence proceedings between the président of a machine Com- 
pany and an employée, involving seven eonnts rehiting to an automatic 
feed mechanisni for drill presses, the invention of the .sub.iect-matter of 
count 6, wliieh covéred particnlarly planetary gearing, h.cl6, not a mère 
ancillary Improvement on the regular machines of the company, but an 
invention, as to whicl» the employée was entitled to priority, but the 
employee's daim as to the other six counts kclû, not sustained. 

Smyth, Chief .Tustice, dissenting in part. 

Appeal from the Commissioner of Patents. 

Interférence proceeding between Charles A. Widmer and Grant 
Sipo. From a décision of the Commissioner of Patents, awarding 
priority of invention to Sipp, as to ail seven counts in interférence, 
Widmer appeals. Affirmed as to six of the seven counts, and reversed 
Hs to count: 6. 

Grafton L. McGill and Francis S. Maguire, both of Washington, D. 
C. for appellant. 

John W. Steward, of Paterson, N. J., for appellee. 

<g=>For otlier cases see same topic & KBY-NUMBBR In ail Key-Ntimbered Dlgests & Indexes 
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ROBB, Associate Justice. Appeal from a décision of the Patent 
Office in an interférence proceeding awarding priority of invention to 
the senior party and patentée, Sipp, who fîled no preliminary statement 
and took no testimony, and who, therefore, is restricted to his filing' 
date, July 10, 1917, for conception and constructive réduction to prac- 
tice. 

The invention as described by the Assistant Commissioner— 

"is an automatic feed mechanism for drill presses. The drill carrier Is 
normally licld in its uppermo.'ît position by suitnlile spring devices, and is 
.started downwardly by tlie operator, but, wlien it reaelies a predetoi-mined 
position, a connection is made automatleally, vvhereby it is power-fed a detl- 
nite distance, and tlieu automatleally released and returned to its normal 
elevated position." 

Of the seven counts of the interférence, the first and sixth are suffii- 
ciently illustrative and are hère reproduced : 

"1. In combination, the frame, a tool carrier, including means movable 
in a deflnlte direction therein, a going driving means, and a power-transmit- 
ting coupllng to connect sald means with each other, Including a master mem- 
ber movable to one position to make, and to another position to break, the 
coupling, and normally occupying one of sald positions, said first-named 
means havlng means to move the master niember durlng the movement in one 
direction of said first means." 

"6. In combination, tlie frame, a tool carrier, including train including 
a rotary driven member, a rotary driving gear memtter, a free rotary gear, 
said members and the gear being concenlric, a pinion meshing with the gear 
and Joumaled in one and meshing with the other of said members, and a 
rotation preventing detent device for the gear movable into and eut of lock- 
ing relation thereto and actuable by part of sald train." 

In October of 1913 Widmer, who was highly skilled in this art, en- 
tered into a contract with the Sipp Machine Company, of which appel- 
lee was président, to develop and build a model of a sensitive drill 
press, and to sell the same when manufactured by the company. This 
contract was to remain in force until September 8, 1918, but on June 
3, 1916, a second contract was entered into between the parties, which 
provided that the first contract was to expire on September 7th fol- 
lowing, when the second contract was to take efïect. This second con- 
tract related to the sale by Widmer to the trade of "quick change speed 
sensitive drilling machines" and other machine tools then being manu- 
factured by the company. There is no express provision in either con- 
tract as to who Ehall hâve title to any inventions that may be made. 

In the fall of 1916 Widmer, who was endeavoring to devise a drill 
press of this sort, obtained the services of the company's expert drafts- 
man, Zabriskie, who, under Widmer's directions, prepared drawings of 
the invention which are in évidence in this interférence. Thereupon a 
machine substantially like the drawings was constructed early in Janu- 
ary of 1917, and tested in the factory of the company, where Zabriskie 
and others saw it operated. It then was sent to New York, where it 
was exhibited at the Automobile Show. Mr. Widmer testified that one 
order was received from "a Mr. Edge, at that time gênerai superin- 
tendent of the Locomobile Company, at Bridgeport, Conn." ; that Mr. 
Humphreys, his assistant, was with him at the time, and that, while 
the order placed was verbal, it later'was "confirmed by a regular order 
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from the company." This order, according to the recollection of the 
witness, "was filled some time in March, 1917." No attempt was made 
to meet this testimony, although the means were at hand, had the tes- 
timony been incorrect. The machine subsequently constructed, while 
differing somewhat in mechanical détail, was not patentably différent 
from the earlier machine. As stated by the Examiner of Interférences : 

"The step from the flrst to the second form of the invention was no more 
than the embodiment of the same broad invention in another species." 

The Examiner f urther said : 

"It is clear from the record that he (Widmer) alone originated the broad 
invention in the tirst machine. * * • " 

The Examiner therefore awarded priority to Widmer as to ail the 
counts. 

The Examiners in Chief were satisfied that the opération of the 
earlier machine constituted réduction to practice, and so ruled. But, 
while satisfied that Widmer was the inventor of the subject-matter of 
count 6, which relates particularly to the planetary gearing, the Exam- 
iners ruled against him, on the ground that this invention was but an 
ancillary improvement on the regular machines of the company, and 
hence inured to the cornpany's benefit under the doctrine' of employer 
and employée. The views of the Assistant Commissioner did not differ 
materially from those of the Board. 

We are unable to accept the view that the structure disclosed by 
count 6 constitutes but an ancillary invention. On the contrary, we are 
of opinion that the planetary gearing disclosed by this çlaim constitutes 
the most essential and dominating feature of the invention, and there- 
fore that Widmer is entitled to priority as to this daim. As to the 
other claims, however, we do not think Widmer has sustained the heavy 
burden of proof resting upon him. The question vvhether, as to count 
6, the Sipp Machine Company will be entitled to an assignnient of the 
patent, is not hère. 

The décision is affirmed as to counts 1, 2, 3, 4, 5, and 7, but reversed 
as to count 6. 

Affirmed as to counts 1, 2, 3, 4, 5, and 7. 

Reversed as to count 6. 

SMYTH, Chief Justice, dissents as to claim 6, ahd concurs as to 
claims 1, 2, 3, 4, 5, and 7. 
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LINDAU V. SMUUSKI. 

(Court of Appeals of District of Columbia. Submitted March 14, 1922. De- 

cided April 3, 1922.) 

No. i480. 

Patents <s=39l (4)-r-Facts held to show senior applicant had no right to make 
claim in issue. 

Where the junior applicant was the first to coneeive the invention for 
concrète slab construction, but was lacMng in diligence, proof that the 
senior applicant, at a time when his application did not contain thê counts 
in i.ssue, had endeavored to obtuin from the junior applicant the right to 
use the invention for the company represented by the senior applicant, 
and that on the f allure o( such endeavor he copied the two claims in in- 
terférence into his application, hcld to show that the senior applicant had 
no right to maice the claim in issue. 

Appeal from the Commissioner of Patents. 

Interférence proceeding between Alfred E. Lindau and Edward 
Smulski. From the décision of the Commissioner of Patents, award- 
ing priority to Smulski, Lindau appeals. Affirmed. 

E. S. Clarkson; of Washington, D. C, and James A. Carr, of St. 
Louis, Mo., for appellant. 
Thomas B. Booth, of Boston, Mass., for appellee. 

ROBB, Assocîate Justice. Appeal from a décision of the Commis- 
sioner of Patents in an interférence proceeding awarding priority to 
Smulski, on the ground that Lindau has no right to make the claims. 

The invention relates to a reinforcement for concrète flioor construc- 
tion, and is exptessed in two claims, of which the second is sufficiently 
illustrative, as follows: 

"2. In a concrète slab construction, the eombination with a supporting 
column of reinforcing' members diverging from the axis of the column, each 
of said ttieml)ers having a reverse bend near the column and presenting a 
tension reinforcement iKirtion near the upper surface of the slab, and a 
prolongea compression reinforcement portion near the lower surface of the 
slab." 

Smulski was the first to coneeive the invention, but, at th.e time Lin- 
dau filed his application in April of 1910, was lacking in diligence; 
his inactivity continuing until a short time prior to the filing of his ap- 
plication on January 8, 1913. This application containing the claims 
of the issue, ripened into a patent on September 21, 1915. 

Prior to the granting of the Smulski patent his construction had been 
embodied in at least two structures. In October of 1915 there was pub- 
lished in the Engineering Record a fuU description of the Smulski 
System of reinforcement as embodied in the Youths' Companion Build- 
ing at Boston, Mass., and at a meeting bf the American Concrète Insti- 
tute, Mr. Lindau being présent, Smulski read a paper descriptive of 
his System, which later was published in the Engineering Record. In 
February of 1917 Lindau, with two other employées of the Corrugated 
Bar Company, Lindau's assignée, met Smulski in Chicago, and there 

i®=5For other cases see same toplc & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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discussed with him, according to a letter subsequently written Smulski 
by Lindau, Smulski's "system of flat slab construction." According 
to Smulski, the purpose of this interview was to obtain from him, for 
the Corrugated Bar Company, the right to use his invention. Soon 
after it became apparent that thèse overtures on behalf of the Cor- 
rugated Bar Company would not be successful, Lindau, on Octo- 
ber 14, 1917, copied the two claims of the issue from the Smulski 
patent for the purpose of this interférence. Down to that time there 
was no claim in the Lindau application embracing this subject-matter. 
Smulski, as might hâve been expected, challenged Lindau's right to 
make the claims ; his contention then and now beiflg • that Lindau's 
member 8 is not so located as to constitute "a prolonged compression 
reinforcement portion near the lower surface of the slab." 

The Law Examiner ruled in favor of Lindau. On final hearing the 
Examiner of Interférences did not consider the question of Lindau's 
right to make the.claims, as he felt himself bound by the action of the 
Law Examiner. The Examiners in Chief, while recognizing that 
Lindau had not mentioned in his application compression reinforce- 
ment, and that his method of reinforcement differed from that of 
Smulski, nevertheless were of the view that Lindau: could make the 
claims. The Board said: 

"It appears to be a fact that the reinforcement member 8 of Lindau Is not 
shaped and located In a manner to effect most efficient reinforcement against 
compression stresses in the slab, but nevertheless we are of the opinion that 
as shown and descrlbed It serves Inherently as a compression reinforcement 
to a substantlal degree." 

The Commissioner, however, appreciating that the claims were 
copied from the Smulski patent, the character of the claims, tire circum- 
stances under which the amendment carrying thein was ma de, the 
meagerness of the Lindau spécification and the actual and (as he con- 
ceived) material différence between the two structures, ruled that 
Lindau did not hâve the right to make the claims, and therefore award- 
ed priority td Smulski. 

This is a comparatively new art, and it is apparent that Smulski 
had a very definite object in mind when he devised the structure de- 
scribed in thèse two claims. That Lindau must haVe appreciated this is 
clear from what occurred, and yet it was not until after he had failed 
to obtain the benefits of the invention through other means that he 
asserted a right to make thèse claims. The fact that he then enter- 
tained a doubt about that right, that the claims were copied from the 
Smulski patent, and must therefore be read in the light of the Smulski 
spécification, coupled with the other facts and circumstances to which 
we hâve alluded, and the inhérent probabilities of the case, lead us to 
accept the conclusion and reasoning of the Commissioner. 

The décision therefore must be affirmed. 

Affirmed. 
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DE KAY V. UNITED STATES. 

(Circuit Court of Appeals, j<lrst Circuit. April 20, 1922.) 
No. 1493. 

1. Critninal law @=3ll77 — Where sentences are concurrent judgment is sustained 

by évidence warranting conviction on any count. 

A judgment of conviction under whicli sentences imposed on différent 
counts run concurrently, and no sentence exceeds the maximum iienalty 
under any one count, is sustained by évidence wliich warranted conviction 
on any count. 

2. Banks and banking <g=3237 (3)— Evidence held ta sustain conviction for aiding in 

misapplying funds of national bank. 

Evidence tliat défendant caused fictitious drafts to be drawn and sent 
to tlie président of a national bank, wlio in accordance with an under- 
standing between tliem caused the drafts to be credited at once, before 
collection or acceptance, to aecouuts of which défendant, or a corporation 
in which both were interested, liad the beneflt, the drafts on maturity 
being taken up by means of others, the piirpose being to obtain loans 
from the bank without approval by the directors, and with the final re- 
suit that the bank was illegally subjected to the risk of loss, held to sustain 
a conviction under Rev. St. § 5209 (Comp. St. § 9772), for aldlng and 
abetting the président in misapplying funds of the bank. 

3. Pardon is=}l I— Amnesty proclamation held not to apply to a défendant, whose 

sentence had been deferred awaiting settiement of bill of exceptions. 

The President's proclamation of .Tune 14, 1917, granting amnesty and 
pardon to ail persons under suspended sentence.s of United States courts 
and to ail défendants "in cases vthere pleas of guilty were entered, or 
verdicts of guilty returned, prior to June 15, 1916, and in which no sen- 
tences hâve been imposed," included in the second class only défendants 
on whom the court had purposely refrained from imposing sentence as 
an act of grâce, in accordance with a prevailing, but illégal, practice, and 
did not apply to a défendant against whom a verdict of guilty had been 
returned, but who had not yet been sentenced, beeause the case was still 
in course of adjudication, and in accordance with the practice in the 
district imposition of sentence was awaiting settiement of a bill of ex- 
ceptions. 

In Error to the District Court of the United States for the District 
of Rhode Island ; Arthur L. Brown, Judge. 

Criminal prosecution by the United States against Henry E. De Kay. 
Judgment of conviction, and défendant brings error. Affirmed. 

For opinion belovv, see United States v. Metcalf, 257 Fed. 184. 

Henry M. Boss, Jr., of Providence. R. I. (Thomas Z. Lee and Pat- 
rick H. Quinn, both of Providence, R. I., on the brief), for plaintifï 
in error. 

George H. Huddy, Jr., Sp. Asst. Atty. Gen., for the United States. 

Before BINGHAM, JOHNSON, and ANDERSON, Circuit 
Judges. 

JOHNSON, Circuit Judge. Edward P. Metcalf, the président 
of the Atlantic National Bank of Providence, R. I., the plaintifï in 
error, and John W. De Kay were jointly indicted in the District Court 
of the Unifed States for the District of Rhode Island upon three in- 
dictments, in wh'ch Metcalf was charged with misapplying the funds 

€5»For other cases see same topic & KEY-NUMBER in aU Key-Numbered Dlgests & Indexes 
280 F.— 30 



4Q6 280 FBDBEAL E^PQKTBH 

of the bank in violation of section 5209, R. S. (Comp. Stat. § 9772), 
and the two De Kays with having àided and 'abetted him. John W. 
De Kay was not within the jurisdiction of the court. Thèse indict- 
ments were joined, and Metcalf and the plaintiflf in error, who will 
be hereinafter referred to as the défendant, were tried together. Both 
were convicted; Metcalf upon ail ten counts in ail the indictments 
submitted to the jury and Henry E. De Kay upon ail except one count 
in one indictment. 

The misapplication charged was the withdrawal of the money of the 
bank upon nine drafts, six drawn by one B. M. Riker upon the Mexican 
National Packing Company, and three by the Massachusetts Chernical 
Company upon John W. De Kay, when neither the Mexican National 
Packing Company nor John W. De Kay were indebted to the drawer, 
and when both Metcalf and the défendant knew them to be worthless, 
and intended only as a device to obtain money from the bank. The 
drafts drawn upon the Mexican National Packing Company are desig- 
nated by counsel as "Mexpac" drafts, and those drawn by the Chem- 
ical Company as "Chemical" drafts, and they will be so designated 
herein. 

Five of the "Mexpac" drafts and the three "Chemical" drafts were, 
by direction of Metcalf, credited to his account at the bank before 
they had been accepted, or the amount for which they had been drawn 
collected, and their amounts were afterwards withdrawn by checks of 
the said Metcalf and paid over to the défendant or his brother, John 
W. De Kay, or the Mexican National Packing Company, Limited. The 
other "Mexpac" draft was credited to the account of John W. De Kay 
at the bank and this amount was withdrawn from the bank by the dé- 
fendant, who had a power of attorney to draw upon his brother's ac- 
count. 

The jury was fully and carefully instructed upon ail the essential 
éléments of the offense set out in the statute, and no error is assigned, 
either to the instructions given or to the admission or exclusion of testi- 
mony. 

The only questions raised by the assignment of errors which hâve 
been argued are : 

First. Whether there was any substantial évidence to sustain the 
verdict. 

Second. Whether Henry E. De Kay is entitled to the benefit of the 
grant of amnesty and pardon contained in the President's proclama- 
tion hereinafter discussed. 

The détermination of the first question calls for a careful examina- 
tion of the record. 

The défendant and his brother, John W. De Kay, were interested in 
the reorganization of the Mexican National Packing Company, which 
had been engaged in the packing business in Mexico. The défendant 
hadbeèn appointed receiver of the company, which had got into finan- 
cial difficulties, and with his brother, John W. De Kay, had formed 
a new corporation known as the Mexican National Packin*^ Company. 
Limited, which had taken over ail the assets of the bkl company, and 
the De Kays were attempting to finance the new company. 
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Henry E. De Kay had an office in New York City. John W. De 
Kay was attempting in London to float the sale of the bonds of the 
new Company, and another brother, Louis, acted as superintendent and 
manager of the company in Mexico. 

E. P. Metcalf, since 1902, had been the président of the Atlantic 
National Bank. In 1909, as the guest of John W. De Kay, he made 
a trip to Mexico and as a resuit of this trip and his examination of 
the property of the Mexican National Packing Company, he purchased 
for the bank a draf t for £ 5,000 sterling, drawn by that company upon 
the British & Mexican Trust Company of London, which was not paid, 
but afterward put into the form of a note made by a clerk of the De 
Kays named Moyer, and this note was unpaid when the bank closed. 
Because of this transaction the directors of the bank were opposed to 
taking any more obligations of the De Kays, or in which they were 
interested, and Metcalf knew this. He, however, interested himself 
in the reorganization of the Packing Company, and admitted that, for 
his services in assisting the De Kays in financing the new company, 
he was to receive the sum of $25,000 and also a block of its stock. 
Through his own holdings, and those of others which he managed, he 
controlled a majority of the stock of the Atlantic National Bank. Out- 
side of his indebtedness, he estimated, at the time of the transactions 
covered by the indictments, that he was worth $50,000 ; that his in- 
come was $15,000 per year, $9,000 being derived from his salaries as 
président of the bank and as an officer of two corporations, and $6,000 
as dividends upon stock owned by him. The bank was closed on April 
14, 1913, and a receiver appointed. 

[1] The sentences imposed by the court upon ail the counts of ail 
the indictments were to be served concurrently, and in no case exceed- 
ed the maximum penalty provided by the statute, so that, if there was 
any substantial évidence to sustain the verdict against the défendant 
upon any count, it must stand. Abrams v. United States, 250 U. S. 
616, 40 Sup. Ct. 17, 63 L. Ed. 1173. 

[2] Thèse "Mexpac" drafts were signed by one B. M. Riker, who 
was a stenographer in the office of the défendant. The name of the 
drawee was left blank, as well as the date and amount of each draft, 
and ail were sent, by direction of the défendant, to Metcalf to use as 
he saw fit. They were made payable five to ten days after sight at a 
bank in the city of Mexico and ail but one were credited, by order of 
Metcalf, to his account at the bank before their acceptance or collec- 
tion. One was credited to the account of John W. De Kay at the bank, 
upon which the défendant was authorized to draw. Metcalf then, with 
checks upon this account, obtained cashier's checks, which were sent to 
the défendant in New York, or he caused the account of John W. De- 
Kay at the bank to be credited with them. Many "Mexpac" drafts had 
been used at the bank in a similar manner by Metcalf before the use 
of thèse six, and the défendant, from his New York office, had kept 
Metcalf informed as to the dates of maturity of thèse drafts and sums 
necessary to cover them. 

The Chemical Company drafts were drawn, by direction of the de- 
fendant at the request of Metcalf, upon John W. De Kay, payable in 
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London, and were credited to the account of Metcalf at the bank, by 
his direction, and cashier's checks for approximately their amounts 
were sent to John W. De Kay. 

There was évidence that Metcalf knew that ail the drafts were ficti- 
tious, and that he was told, both by Henry E. De Kay and his brother, 
that there were no funds to meet them when they were drawn, and 
that it would be necessary for him to supply funds at their maturity. 

The défendant admitted that the purpose of using both the "Mex- 
pac" and "Chemical Company'' drafts was to borrow money; and 
there was évidence from which the jury could find that it was to be 
borrowed from the bank by the use of fictitious paper, which did not 
hâve to meet the approval of its directors, as loans. Thèse drafts were 
not indorsed by any one and were not secured by any collatéral, and 
the resuit was that money was withdrawn from the bank for the bene- 
fit of the défendant or his brother or the Mexican National Packing 
Company, Limited, without any security, and the bank subjected to the 
risk of loss, and that in any event it would lose the interest upon a con- 
sidérable sum of money for the time that would necessarily elapse be- 
fore the drafts became due. 

It is admitted by counsel that, if Henry E. De Kay caused thèse 
drafts to be furnished to Metcalf with the knowledge that he intended 
to make an unlawful use of them by the misappli cation of the funds 
of the bank, he was guilty of aiding and abetting, as charged in the in- 
dictment. It is contended, however, that he had no knowledge of the 
unlawful use of thèse drafts and that he and his brother both supposed 
that the money they received from Metcalf was loaned by him personal- 
ly, and that their indebtedness was to him, and not to the bank. 

It must hâve been apparent to the jury that Edward P. Metcalf was 
applied to and offered a large return to assist in promoting the reor- 
ganization of the Mexican Company in which they were interested, not 
because of his personal financiaj strength, but because of his control, 
as président, of the funds and crédits of the bank. 

The défendant admitted that the drafts which were placed in the 
hands of E. P. Metcalf were intended to be used by Metcalf in bor- 
rowing money for his personal use and that of his brother and of the 
Company. 

The following excerpts from letters of the défendant to Metcalf 
show that he was requesting him to use "Mexpac" drafts and that he 
knew that there were no funds to meet them : 

"You understand, of course, that the funds to take up thèse drafts and 
checks are not avallaWe at Ihis time." 

One of the drafts referred to is one of the "Mexpac" drafts covered 
by one of the counts in one of the indictments. 

"While you were in the West it was necessary for me to give my check on 
the Atlantic National Bank for $1,000, thig clieck being sent to London to 
take care of a matter there ; and I présume it .will be in on Saturday of this 
week or Monday of next week, and I wish you would begood enough, when 
this check cornes in, to use the Inclosed draft. on Mexpac for $2,000, drawn 
at flve days' sight on the Mexico City office, and place the proceeds to my 
crédit, so that the check may be proteeted and my account not be in the red, 
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and I expect. by the tiine this draft will hâve become payable, to be In funds 
to co^er it. When it is iised, if you will be good enough to advise me, I will 
Write tny brother Louis to accept it, and to cable me its maturing date, so 
tbat it raay be takeu care of in due course." 

"Inclose you herewith copy of cable received from Mexico. The draft re- 
ferred to is 2,900 pesos and is due on the 2''M. I wish, if you can possibly see 
your way to do so, that you would use a Mexpac draft for this amount and 
scnd me the money. so that I may cable it to Mexico to take up this matter. 
I will in the meantime, before this draft matures, takc the matter up with 
I,ouis and try and get him to pay it at niaturity." 

"As you hâve the paper which I sent you Friday, and will be able to discount 
it I believe, it will be ail right, if necessary, for you to use Mexico or London 
draft to cover this amount." 

"I know, of course, from my expérience down there, that the things he has 
doue hâve had to be paid for, and with the condition of business down there 
of course, he has not been in a position where paying for them would not 
cripple him. I wish there were some way whereby we could figure out to 
send him .$1,500 gold to help him over the présent situation. I do not know, 
however, if he would be able to repay the amount if you drew a draft on 
Mexico, 10 days' sight, for $1,500, but it seems to me that something ought 
to materialize in London between now and the tinie the draft would be due 
for that amount, provided you can see your way clear to draw it." 

That the défendant knew there were no funds to meet the "Chem- 
ical" drafts when drawn is shown by his letter to Metcalf of Marph 6, 
1913, in which he incloses copy of letter written by him to the Massa- 
chusetts Chemical Company at Metcalf 's request, and adds: 

"You and Mr. Baldwin of the Massachusetts Chemical Company, of course, 
understand that, unless John gets some funds out of the reorganization of 
Mexpac, he will be unable to take care of thèse drafts when they arrive in 
London ; but we hope that the business will be so far along by the time they 
reach there that he will be able to meet them." 

That there was évidence tending to show that the défendant knew 
that the bank was the médium through which Metcalf had used thèse 
drafts appears from the following extracts from letters and cables of 
Metcalf which passed through his hands : 

"I hâve asked our bank to telegraph Mexico to extend drafts 34 and 35 for 
teii days." 

"Rcgardlng draft 49, $2,600, we hâve requested our bank to extend the 
draft ten days, and at the end of that tlme to accept payment of one-half 
and give a further extension of ten days on the balance." 

On May 20, 1912, the défendant cabled to Louis De Kay in Mexico : 

"Mr. Metcalf has wired Mexico bankers to extend ail of the drafts which 
he drew on Mexico, with the exception of No, 36 for $900 gold. which is 
dated ilay 3d and duc May 23d. It is held by the Tandon Bank of Mexico and 
South Amei'ica. l will cable you this money on the 23d of May." 

In July, 1912, Metcalf, through the défendant, sent a cable to J. W. 
De Kay stating the indebtedness of the Mexican National Packing 
Company, Limited, to him personally was $60,000, and including ii! 
other indebtedness "Mexican drafts now outstanding $8,500." 

Led on by the alluring prospects of success which were cabled from 
London by J. W. De Kay to H. E. De Kay, and of which Metcalf was 
kept fully informed, the latter had used his officiai position as président 
of the bank to assist the De Kays in their enterprise until, within the 
knowledge of the défendant, as appears from one of his letters to lus 
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brother, Metcalf had become "badly tied up," and in another letter he 
writes of him as "badly pressed." In a letter of August 7, 1912, he 
quotes a statement from a letter of Metcalf to him that he "cannot hold 
out until September." Fully knowing Metcalf's financial condition, 
the défendant thereaf ter urged him to use thèse worthless drafts to 
secure funds for himself and his brother, and the company in which 
they were interested, holding out that, in case of success in placing 
the bonds of the company, ail of the indebtedness of the company 
would be paid, and that Metcalf would receive his compensation of 
$25,000 and a large block of the stock of the company. He testified 
that Metcalf was to use thèse drafts as "he saw fit." He knew that 
the drafts were being perverted from their ordinary use to serve as 
instruments of crédit upon which to obtain loans, and that, without 
waiting for their collection, their proceeds were at once received by 
him or credited to the account of his brother in the Atlantic National 
Bank, upon which he had authority to draw. He had asked to hâve the 
bank extend paj'ment on some of them aîter they had reached Mexico. 
He knew that checks on the Atlantic National Bank in the form of 
New York exchange were usually employed to take up thèse drafts. 
There was abundant testimony that he knew and contemplated that 
whe'n not only the drafts sét out in the indictments, but many others, 
were used, the drawee did not hâve funds to meet them, and that they 
were not handled according to the usual course of business, but that 
the amounts for which they were drawn were credited to the account 
of John W. De Kay before the drafts were accepted, or the amounts 
for which they were drawn collected, and that the company was there- 
by obtaining the use of the money of the bank without the payment of 
interest, and that thèse drafts, when they matured, were not being paid, 
but, if payment was not extended, they were met by the use of like 
drafts. 

One of the "Mexpac" drafts, dated December 7, 1912, signed by B. 
M. Riker and drawn for the sum of $1,200, was the instrument by 
which it was charged the misapplication was made in one of the in- 
dictments. This draft was credited as cash upon the account of 
John W. De Kay at the bank when presented by Metcalf. 

As this account was subject to be drawn upon by check of the de- 
fendant through the power of attorney given him by his brother, it 
does not seem probable that he did not know of this crédit, as the ac- 
count had but a small amount of money in it before this crédit was 
made, and only two days later was overdrawn by the sum of $72.60. 

The trial of the case consumed 31 days and the record is voluminous, 
containing évidence of transactions extending over several years be- 
tween the défendant and his brother uopn one side, and Metcalf on the 
other, in which worthless drafts, drawn, not only upon the Mexican 
Company, but also upon the brother in London, and the latter's worth- 
less checks and those of other persons in London, were the means em- 
ployed to supply funds for the indigent promoters of an enterprise in 
which the prospects of success were uncertain. 

We think that the inferences which could be fairly and reasonably 
drawn from the proven and admitted f acts f urnish substantial évidence 
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that the défendant had knowledge of the unlawful methods practîced 
by Metcalf as président of the bank and are sufficient to sustain the 
verdict. 

[3] The second question raised by the assignment of errors makes 
it necessary to examine the several steps that were taken in the case 
after a verdict was rendered and àlso the President's proclamation, up- 
on which the défendant reUes to support his contention that he was 
included within the grant of amnesty and pardon which it contains. 

After the verdict of guiUy the défendant applied for and obtained 
leave to file a bill of exceptions, and the time for presenting it was suc- 
cessively extended to April 23, 1915. On this date he filed a motion 
for a new trial, which was heard Jime 19, 1915, and overruled on Sep- 
tember 29, 1915, 

On November 12, 1915, a motion was filed by the United States for 
the assignment of the case for hearing upon the settlement and al- 
lowance of the defendant's bill of exceptions and the case was assigned 
for hearing on November 20, 1915. On that date the case was con- 
tinued to November 27, 1915, and was thereafter continued from time 
to titne because of the illness of counsel for the défendant to May 22, 
1916, when the court ordered a continuance to the next regular term 
of ail cases open and undisposed of on the docket at the close of the 
May term. 

On May 27, 1917, the court ordered a continuance to the next regular 
term of ail cases remaining open and undisposed of on the docket at 
the close of the November, 1916, term. 

On June 14, 1917, the Président promulgated a proclamation con- 
taining a grant of amnesty and pardon to certain défendants who had 
been convicted in fédéral courts, but upon whom sentence had not been 
imposed or carried into exécution. 

This proclamation foUowed the décision of the Suprême Court of the 
United States on December 4, 1916, in the case of Ex parte United 
States, Petitioner, 242 U', S. 27, 37 Sup. Ct. 72, 61 L. Ed. 129, L. R. A. 
1917E, 1178, Ann. Cas. 1917B, 355, known as the "Killits" Case, in 
which it was held that an order indefinitely suspending the exécution 
of a sentence of the défendant in a criminal case was illégal. 
The proclamation M'as as follows : 

"Whereas. a practice has existed for many years among the ,1udges of cer- 
tain United States courts of suspending pither the imposition or the ex«;ution 
of sentences whenever, in theit- .ludgment, the circumstances warranted it, 
which practice is illesal as has been held by the Suprême Court of the United 
States in a ca.se entitled 'Ex parte TJnited States, petitioner,' known as the 
Killits Case, decided December 4, 1916 ; and 

"Whereas. the prai^tiee was wldespread, and many thousands of persong are 
now at lil}erty nnder such suspension, never having served any portion of tlie 
sentences duly authorized and required by the .statutes ; and 

"Whereas, mnny of thèse persons are leadlng blameless lives anfl hâve re- 
established themselves in the confidence of their fellow cltiy.ens, and it is 
helieved that tlie enforcement of the law at this late date would, in most 
instances, be productive of uo good resuit ; and 

"Whereas, tbe Suprême Court of the United States, in récognition of the 
neeessity for meeting this situation, has stayed the mandate in the Killits 
Case, until the.end.of the présent term, to.wit, until about .Tune 15, 1917: 

"Xow, therefore, be it known that I, Woodrow Wilson, Président of the 
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United States ôf America, In considération of the premises, divers other 
good and sufflclent reasons me thereunto movlnj?, do hereby déclare and grant 
a full amnesty and pardon to ail persons under suspeuded sentences of United 
States courts Uable to peualtles as aforesaid, where the sentences imposed 
were less than the period between the date of imposition and .Tune 15, 1917, 
and to ail persons, défendants In said courts, in cases where pleas of guilty 
were entered or verdicts of guilty retumed pi'lor to June 15, 191C, and in 
which no sentences hâve been Imposed. 

"In ail other cases of suspension either of the imposition or the exécution 
of sentence by judges of the United States courts occuiTing prlor to Decembei- 
4, 1916, the date of the décision in the Killlts Case, a respite of six months 
Is hereby granted from June 15, 1917, in order that the facts and merits of 
the respective cases may be investignted and considered and appropi-iate ac- 
tion taken, where warranted, by way of executive clemency. 

"In testlmony whereof, I hâve hereunto signed my name and caused tlie 
seal of the Department of Justice to be afflxed. 

"Done at the eity of Washington this fourteeuth day of .Tune, in the ye.'ir 
of our Ix)rd one thousand nine hundred and seventoen, and of the Indepen- 
dence of the United States the one hundred and forty-first. 

"Woodrow Wllson. 

"By the Président: 

T. W. Gregory, Attorney General." 

On July 17, 1917, the défendant filed an alleged acceptance of the 
pardon and grant of amnesty, and on July 24, 1917, a plea in bar in 
arrest of judgment, because of the grant of amnesty and pardon ex- 
tended by this proclamation. 

To this plea the government filed a replication August 20, 1917, to 
which the défendant demurred. The demurrer and defendant's plea 
in arrest of judgment were overruled by the District Court in an opin- 
ion rendered April 2, 1919, to which défendant duly excepted. 

A bill of exceptions was presented and allowed on February 6, 1920, 
and upon motion of the attorney for the United States the défendant 
was sentenced, upon each of the counts in the indictments upon which 
lie had been convicted, for a term of five years, the terms of sentence 
upon ail the counts in ail the indictments to run concurrently. 

In construing the proclamation of the Président the same rule of 
construction must be applied as in the construction of statutes, and the 
whole proclamation must be considered to find the presidential intent. 

In the preamble it clearly appears that the President's attention had 
been called to the décision of the Suprême Court in the "Killits" Case 
and that, in the proclamation, he intended to deal with a practice 
which — 

"lias existed for many years among the judges of certain United States courts 
of suspending either the imposition or the exécution of sentences whenever, In 
their judgment, the circumstances warranted it." 

The preamble states that the practice is widespread and many thou- 
sands of persons are now at liberty under such suspension; that such 
persons are "leading blameless lives," and "that the enforcement of the 
law at this late date would in most instances he productive of no good 
resuit"; that, "in récognition of the necessity for meeting this situa- 
tion," the Suprême Court of the United States "has stayed the mandate 
in the 'Killits' Case until the end of the présent term, to wit, until about 
June 15, 1917." 
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Then follows the grant of amnesty and pardon, which, read in the 
Hght of the preamble, makes it apparent that it was intended by the 
Président to apply only to such défendants as fell into the class dis- 
cussed in the preamble. 

In the "KilHts" Case the court dealt only with the défendants whose 
sentences had been indefinitely suspended. Taken in connection with 
the décision in that case, which had brought to the attention of the 
Président that such practice was illégal, it is évident that the grant of 
pardon and amnesty, although stated in gênerai terms to extend "to ail 
persons, défendants in said courts, in cases where pleas of guilty were 
entered or verdicts of guilty returned prior to June 15, 1916, and in 
which no sentences hâve been imposed," must be restricted to the de- 
fendants whose sentences had been illegally suspended, and would not 
apply to a défendant who had been found guilty and upon whom sen- 
tence had not been imposed, not because of its suspension by a judicial 
act, but because the case was in process of adjudication. 

Applying the same rule of construction as was applied in Church 
of the Holy Trinity v. United States, 143 U. S. 4.57, 12 Sup. Ct. 511, 
36 L. Ed. 226, it is apparent that, although the contention of the de- 
fendant that the pardon was extended to him by the grant of amnesty 
contained in the proclamation "may be within the letter of the statute," 
it is "not v/ithin its spirit." 

The ptirpose and intent of the proclamation were made certain by 
a second proclamation of the Président made upon August 21, 1917, 
in which it is stated: 

"I, Woodrow Wilson, Président of the United States of America, In order 
to avoid possible misimderstandings, do hereby proclaim, déclare, and make 
known that the aforesîùd proflamation, in purpose and intent, applied and 
does apply to the followhig cases, to wit: 

"(1) Ca.ses of défendants in United States courts, Under suspended sen- 
tences. * * * 

"(2) Cases of défendants in United States courts, not actually in process of 
ad,iudication on .Tune 14, 1917 (the date of the aforesald proclamation), where- 
In pleas of Ruilty were entered or verdicts of guilty were returned prior to 
.lime 15, 1016, and in which the imposition of sentence had been illegally 
suspended by the court or in whieh the court had iUegally declined to imposo 
sentence upon propcr motion by the proseeuting attorney." 

It was not the purpose of the second proclamation to make any 
change in the class of défendants to whom the grant of amnesty and 
pardon (contained in the first proclamation) was extended, but simply 
to explain and make certain the class of défendants to which it actually 
applied, and which did not include défendants in the United States 
courts whose cases were "actually in process of adjudication on June 
14, 1917." 

The entries upon the docket of the District Court in this case do not 
show any indefinite postponement of sentence or any suspension of 
the same, but show that the case was actually in process of adjudica- 
tion, and that the District Court, in the exercise of reasonable discré- 
tion, was awaiting the présentation of a bill of exceptions before the 
imposition of sentence, in accordance with the practice in that district. 
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This appears from this statement in the opinion of tlie îeàrhéd judge 
G f the District Court : 

"It has long been the practice in this district and circuit to défer sentence 
until after the settling of the bill of exceptions, in order that the record which 
is to be re-examined upon writ of error may be perfected before judgment 
thereon." - 

We are therefore compelled to hold tliat the défendant was not in- 
cluded in the pardon granted by the President's proclamation, and, 
having adversely disposed of ail the questions raised by the assignment 
of errors which hâve been argued, the entry must be — 

The judgment of the District Court is affirmed. 



GREENBAUM v. UNITED STATES. 

(Circuit Court of Appeals, Sixth Circuit. April 14, 1022.) 
No. 3594. 

1. Bankruptcy <@=9494— Indictment charging concealment of property held suRî> 

cient. 

AU indictment charging that défendant knowingly, frauduleutly, and 
feloniously, while he was a baiikriipt, concealed from the trustée a large 
portion of his property belonging to the bankrupt ostate, said property con- 
sistlng of nioney and merchandisc to the value of $80,000, allèges in plain 
ana unambiguous ternis ail the essential éléments of the offense, and is 
suHicient. 

2. Bankruptcy <s=34SI— Confirmation of composition does not bar prosecution for 

concealment of assets, begun before confirmation. 

An order contlnnlng a composition by a bankrupt with his credltors, 
which recited that bankrupt had not been guilty of any of the acts whicu 
would bar his discharge, dld not bar a prosecution of the bankrupt for 
frauduleutly concealing his assets, since it was made in a civil proceeding 
in which the United States was not a party, and therefore would not be 
res judicata as to it, even in a civil proceeding, and since the statute pro- 
vides that offense may be committed by a person while a bankrapt or 
after his discharge, and the fact that the indictment was returned before 
the order conHrming the composition was entered does not affiect the rule. 

3. Bankruptcy (S=s387, 433— Composition supersedes bankruptcy proceedings; 

booit!^ belong to bankrupt after confirmation of composition. 

Under Bankruptcy Act, § 70f (Comp. St. § 9054), the title to the bank- 
nipt's property, including b<ioks and documents reUiting thereto, imme- 
diately revests in the bankrupt on the confirmation by the court of a 
composition with creditors, the composition proceedings having the effect, 
when couflrmed by the court, of superseding the bankruptcy proceeding. 
So that the trustée in bankruptcy had no further duties to perfonn after 
the conhrmation, and had no authority to undertake the collection of 
money due the bankrupt, not inoluded in the composition, and which 
therefore belonged to the bankrupt. 

4. Criminal law <@=3393(l)— Statenents of counsel held not to establish agree- 

ment of bankrupt to return books to triistee. 

A statement by the district attorney that the books of a bankrupt had 
been delivered to the bankrupt's counsel under an agreement they would 
return the books was not admitted, wbere the attorneys to whom the 
books were delivered were not présent in court, ànd the attorney in 
charge of the trial said he had no knowledge as to what the arrangement 

©=>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digeats & Indexe» 
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was, and Is insufflcient to establish the arrangement, where the truste© 
was a vvltnesB in the case aud did not testify to such an arrangement. 

6. Criminal law <3=>393(l)— Consent of district attorney to return of lKioi<6 does 

not justify order requiring proauction by bankrupt in proseoution against him. 

Tlie tact that a tJnastee in baukruptoy obtained consent of the district 
attorney before lie returued to the Gaukrupt, who had been Indlcted for 
coiicealing property, the books to possession of which bankrupt was en- 
titied ufter continuation of liis composition with creditors, does not justify 
an order of the court, on the trial of a criminal charge, requiring the 
bankrupt to produce the booUs to be used in évidence. 
M. Criminal iaw ^=»3g3(l)— Order requiring production of boolcs held one In 
criminal prosecution. 

ïhe court, sittlng at the trial of a criminal charge against a bankrupt 
for coucealing assets from his trustée, was not eitting as a baiikruptcy 
court, and could not niake an order or decree in the bankruptcy pro- 
ceeding, which had been terminated prevlously by confirmation of a com- 
position with creditors, so that an order then made requiring the bank- 
rupt to produce his books was an order made in the criminal case. 

7. Criminal iaw i@=>393(l) — Searclies and seizures <s==>7— Discharged bankrupt 

cannot be compelled to produoe books In prosecution for concealment ot 
property. 

A bankrupt, who has been discharged by confirmation of a composition 
with creditors, so as to become revested with title to his property, in- 
cluding his books, cannot, under Const. Araend. 4, relating to unreason- 
able searches and seizures, and anieiidment 5, relating to self -incrimina- 
tion, be required. In a prosecution against hlm for fraudulently conceal- 
Ing assets, to produce the books to be used In évidence in the criminal 
prosecution. 

8. Criminal law <3=>393(l)— Production of books In response to uncondltional order 

is not voluntary. 

Where the court entered an unconditional order requiring défendant, to 
whom had been retUrned his books after confirmation of a composition 
with his creditors, to produce the books In court, his failure to produce 
the books would hâve subjected him to punishment by Imprisonment for 
contempt untll he complied with the order, so that the production of the 
books was not a voluntary act on his part. 

In Error to the District Court of the United States for the Southern 
District of Michigan ; Arthur J. Tuttle, Judge. 

Joseph Greenbaum was convicted of fraudulently concealing proper- 
ty from a trustée in bankruptcy, and he brings error. Reversed and 
remanded for nevv trial. 

See, also, 249 Fed. 468, 161 C. C. A. 426. 

On the 19th day of May, 1916, a pétition in InvoUmtary bankruptcy was 
flled against Joseph Greenbaum In the District Court, Eastern District of 
Michigan, Southern Division. On .Tune 5, 1916. Greenbaum was adjudged a 
bankrupt and on the 5th day of .Tuly, A. D. 1916, H. C. Moultlirop was ap- 
pointed trustée of the bankrupt estate and qualified as such trustée on July 
6, 1916. Pending the bankruptcy pro.ceediug, tlie bankrupt made a composi- 
tion with his creditors, which composition wus afflrmed and approved by the 
District Court September 3, A. D. 1918. In the order confirmlng tfhis com- 
position the court found and adjudged that s»ich composition "was for the 
best Interest of the creditors; that the bankrupt had not been guilty of any 
of the acts or falled to perform any ot the dutles which would be a bar to 
his discharge ; that the offer and its acceptance were in good faith and had 
Bot been procured by any meaus, promises, or acts contrary to the acts of 
Congress relating to bankruptcy." On the same date an order was entered liy 
the District Court directing the référée in bankruptcy to dl^tribute the deposit 
made by the uankrupt. 

4È=3For stber cassa iwe lame toplc t KEY-NUMBEB la ail Key.'Numbtred Dlfeeti t Indexe! 
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On May 11, A. D. 1917, and prior to the making of thls composition and the 
entry of the order confirming the saine, an indietment was retumed against 
the banljrupt, Joseph Greenbaum, charging that on the 5th day of July, A. I). 
1916, he did knowlngly, fraudulentiy, and feloniously, while he was a banlsrupt 
conceal from the trustée a large portion of his property belonging to thé 
banlirupt estate ; said property eonsistlng of money and merchandise to the 
value of $30,000. To this indietment Greenbaum tlled a demurrer and also a 
demand for a bill of particulars, specifying and describing the property that lie 
was charged wlth having concealed, and the place, time, and manner of sut-h 
coneealment. This bill of particulars was furnished in so far as it was in the 
power of the government to furnish the same, with the further statement that 
the information demanded by the défendant was peculiarly within hls knowledge 
and not within the knowledge of the government. The court overruled the 
demurrer to the indietment and the cause came on for trial, at which time 
counsel for défendant moved the court to dismiss the indietment and dis- 
charge the défendant for the reason that the issue presented by the indiet- 
ment had been judicially determined by the order of the court confirming the 
bankrupt's composition wlth his creditors, which motion was overruled by 
the court. 

At the time the trustée was appointed and quallfled the bankrupt's books 
of account were delivered to him. After the bankrnpt had made the com- 
position with his creditors and the order confirming the claim had been en- 
tered, the trustée continued in tlie possession of thèse books until two or 
three weeks before the trial. Mr. Moulthrop, the trustée, testified in référence 
to the return of thèse books that Mr. Brand of Selling & Brand, attorneys 
for Greenbaum, got them from him at his ofBce ; that they were never retumed 
to witnesB after Mr. Brand took them away ; that, before letting Mr. Brand 
take them, the witness asked and secured the permission of the district at- 
torney ; that afterwards he asked the permission of the district attorney to 
turn them over to Mr. Mendelsolin, who was also an attorney for Greenbaum ; 
that the trustée understood, at that time, that Mendelsohn and Maloney were 
acting as attorneys for the défendant, but he cannot remember that they noti- 
fled him that they wanted the books to prépare the défense, but that he under- 
stood that they did want them for that purpose. He further testified 
that he qualifled as trustée on the 6th day of July, 1916; that he had not 
attempted to exercise any of the duties of trustée until that date; that he 
did not dlstribute the composition deposit ; that he was not the agent for that 
purpose ; that since the composition with creditors had been made and ap- 
proved by the court he had tried to colleet the balance due on the land contract 
for the sale of the homestead ; that money due on that contract was not a 
part of the fund of the composition, but belonged to the bankrnpt estate ; that 
the balance on the land contract was past due Soptember 3, 1916. 

He further testified in response to a question by the court that he was stlll 
acting as trostee. Thereupon the court said: "Then I will direct the books 
be turned in to your possession as trustée. I will iisk you to let counsel on 
both sides hâve fuU use of them." In obédience to this order, to which the 
défendant at the time excepted, he delivered thèse books to the trustée, and 
they were used in évidence against the défendant in the trial of this case, 
which trial reBulted in a verdict of guilty and sentence thereon. 

J. Shurley Kennary and Wm. F. Connolly, both of Détroit, Mich., 
for plaintif? in error. 

Frederick L. Eaton, Asst. U. S. Atty., of Saginaw, Mich. (Earl J. 
Davis, U. S. Atty., of Détroit, Mich., on the brief), for the United 
States. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

DONAHUE, Circuit Judge (after stating the facts as above). [1] 
The demurrer to the indietment was properly overruled. The indiet- 
ment discloses in plain and unambiguous terms ail the essential ele- 
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ments of the offense charged. Potter v. U. S., 155 U. S. 438, 15 Sup. 
Ct. 144, 39 L. Ed. 214; Cochran et al. v. U. S-, 157 U. S. 286, 15 Sup. 
Ct. 628, 39 L. Ed. 704; Burton v. U. S., 202 U. S. 344, 26 Sup. Ct. 688, 
50 L. Ed. 1057, 6 Ann. Cas. 362 ; U. S. v. Comstock (C. C.) 161 Fed. 
644; Ripon Knitting Works v. Schreiber (D. C.) 101 Fed. 810; Stern 
V. U. S., 193 Fed. 888, 114 C. C. A. 102 ; In re Easky (D. C.) 163 Fed. 
99. 

[2] It is also insisted on behalf of the plaintiff in error that the order 
confirming the composition is a bar to the prosecution of this indict- 
ment. Certainly it is not équivalent to a former acquittai upon a crim- 
inal prosecution for the same offense. It was made in a civil proceeding 
in which the United States was not a party, and therefore the question 
v/as not res adjudicata as to it, even in a civil proceeding. The statute 
provides that this offense may be committed by a person while a bank- 
rupt or after his discharge. This order is, in effect, a discharge in 
bankruptcy. Clearly, from the language of the statute, a discharge in 
bankruptcy cannot affect the right of the United States to prosecute 
the bankrupt for this offense. In many cases the criminal act of con- 
cealment may not be discovered until after a composition, or until a 
discharge in bankruptcy. Such concealment of assets, without knowl- 
edge on the part of the court or the creditors, may induce the creditors 
to accept such composition, and the court to approve the same or dis- 
charge the bankrupt, in due course, vvhen no composition is made. The 
fact that in this case the indictment was returned against the bankrupt 
before the composition was made with his creditors and confîrmed by 
the court cannot change the law upon this subject even though it might 
affect the question of the guilt or innocence of the accused. 

Whether the order of the court, directing the bankrupt to tum over 
his private books and accounts to be used in évidence against himself, 
was or was not an invasion of his constitutional rights under the 
Fourth and Fifth Amendments to the Constitution of the United States, 
for the purposes of this case, may be conceded to dépend upon wheth- 
er he was, at that time in the lawful possession and entitled to the pos- 
session of thèse books. 

[3] Under the provisions of section 70 of the Bankruptcy Act 
(Comp. St. § 9654) the trustée, upon his appointment and qualification, 
became immediately vested, by opération of law, with the title of the 
bankrupt to ail the bankrupt's property and estate, including the docu- 
ments relating to his property. Under the provisions of section 70f 
of the Bankruptcy Act, upon the making and entering of the order of 
the court confirming the composition, the title to the bankrupt's prop- 
erty, including documents relating thereto, immediately revested in the 
bankrupt. The effect of a composition proceeding under the Bank- 
ruptcy Act, when such composition is confirmed by the court, is to su- 
persede the bankruptcy proceeding and substitute the composition 
proceeding for it. Cumberland Glass Mfg. Co. v. De Witt & Co., 237 
U. S. 447, 35 Sup. Ct. 636, 59 L. Ed. 1042. 

In this case the référée in bankruptcy was ordered and directed by 
the court to distribute the composition fund deposited by the bankrupt. 
The trustée had no further duties to perform in relation to the bank- 
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rupt's property, except to return the same to him. He had no author- 
ity as trustée to collect money still due upon the land contract for the 
sale of the bankrupt's homestead, which money was not a part of the 
composition fund. The title to the money due upon that contract at 
once revested in the bankrupt, free from any claim or right of the 
trustée, and the trustee's efiforts to collect the same were gratuitous, 
and did not justify him in retaining possession of the bankrupt's prop- 
erty or any part of it. In re Friscknecht, 223 Fed. 417, 139 C: C. A. 11. 

[4] It is claimed that a colloquy between counsel justified the court's 
conclusion that the books were received by the defendant's former at- 
torneys under a promise to return them to the trustée. We think this 
inference not justified. The district attorney stated that he had been 
informed by the trustée that thèse books had been delivered by him to 
the attorneys for the bankrupt, upon the promise that they would return 
the same. The trustée was later called as a witness, but he did not tes- 
tify, either upon direct or cross examination, that any promise what- 
ever was made to him, at the time he delivered thèse books to the at- 
torneys for the défendant, that they would be returned ; and while he 
understood that counsel desired thèse books for the purpose of prepar- 
ing the défense, yet he does not recall that anything was said to him by 
either of defendant's counsel upon that subject. The receipt given 
him for thèse books does not recite the purpose for which they were 
delivered, nor does it contain any promise on the part of Greenbaum 
or his attorneys to return same when wanted. Defendant's former 
attorneys, who received the books and were charged with this arrange- 
ment, were not présent in court. Defendant's attorney in charge of the 
trial said he had no knowledge as to what the original arrangement 
was, This falls far short of an admission, expressly or by silence. If 
a court has any power to make such an order as was hère made, it 
.should be exercised only where there is no doubt as to the facts. The 
statements of counsel cannot be accepted as évidence justifying an or- 
der of this kind, especially where, if the facts were as claimed by coun- 
sel, the évidence of such facts was easily obtainable from the witness, 
who the district attorney claimed in his statement had made such ar- 
rangement, and who, of course, would hâve had knowledge thereof, 
if any such arrangement had been made. In any event, such an inquiry 
and such an order for return to the trustée would be for the court of 
bankruptcy, and could be had and made only after due notice, and 
after the bankrupt, claiming the possession and right to possession of 
thèse books, by reason of the composition with his creditors and the 
order affirming the same, had been given his day in court. 

[5] The further évidence of Mr. Moulthrop, that he secured the con- 
sent of the district attorney before delivering thèse books to counsel for 
the défendant, does not affect this question in any manner or form 
whatever. The district attorney was not in possession of thèse books, 
and never had any possession or control over them ; nor had he at- 
tempted while the books were in. the possession of the trustée to secure 
their production in court by a subpœna duces tecum. They were in 
the possession of the trustée solely and only for the purposes of the 
bankruptcy proceeding, and when that bankruptcy proceeding was su- 
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persedéd by the composition proceëding, it became the duty of the 
trustée, regardless of whether the district attorney conseuted thereto 
or not, to deliver thèse books without termSj to Mr. Greenbaum or his 
counsel upon demand theref or. There is no évidence in this record to 
show that the trustée did not perform his duty in that respect or that 
he did not deliver thèse books to the attorneys for the défendant with- 
out exacting any promise that they should be returned to him or to 
any one else to be used as évidence in this criminal case, or for any 
other purpose. The conclusion necessarily foUows from the uncontra- 
dicted évidence of Mr. Moulthrop that the défendant, Greenbaum, 
was at the time this order was made in possession of thèse books, and 
that under the provisions of section 70f of the Bankruptcy Act, he was 
the owner of the same and entitled to the possession thereof, 

[6] The court sitting in the trial of this criminal case was not sit- 
ting as a bankruptcy court and was not called upon to make any order 
or decree in the bankruptcy proceeding which had several months prior 
thereto been superseded by the composition proceedings. Cumberland 
Glass Mfg. Co. V. De Witt & Co., supra. Therefore the order madc 
by the court requiring the défendant to produce his private books of 
account to be used as évidence against himself was an order made in a 
criminal case and cannot be sustained upon the theory that it was an 
order made in the civil proceeding in bankruptcy. 

The Fourth Amendment to the Constitution of the United States dé- 
clares that the right of the people to be secure in their persons, houses, 
papers, and effects, against unreasonable searches and seizures, shall 
not be violated, and no warrants shall issue, but upon probable cause. 
The Fifth Amendment déclares that no person .shall be compelled in 
any criminal case to be a witness against himself or be deprived of life, 
liberty, or property without due process of law. 

In Boyd v. United States, 116 U. S. 616, 6 Sup. Ct. 524, 29 L. Ed. 
746, it was said by the Suprême Court that both of thèse amendments 
relate to the personal security of citizens ; they nearly run into and 
mutually throw light upon each other ; that it does not require actual 
entry upon premises and search for and seizure within the meaning of 
the Fourth Amendment, but that a compulsory production of a party's 
private books and papers to be used against himself or his property in 
a criminal or pénal proceeding, or for a forf eiture, is within the spirit 
and meaning of the amendment. 

The Boyd Case, supra, was not a criminal case, but was a proceed- 
ing under the customs revenue laws of the United States to déclare 
a forfeiture of defendant's property. The fifth section of tlie Act of 
June 22, 1874 (Comp. St. § 5799), entitled "An act to amend the cus- 
toms revenue laws," etc., authorized a court of the United States, in 
revenue cases, on motion of the government's attorney, to require the 
défendant or claimant to produce in court his private books, invoices, 
and papers, or else the allégations of the attorney to be taken as con- 
fessed. 

Under the provisions of this section of that act the trial court made 
an order requiring the defeiidant Boyd to produçe an irivoice covering 
29 cases of plate glass imported from Uiv.erpool, England, into the port 
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of New York, and further ordering that upon the failure of the de- 
fendant to produce tliis invoice, the allégation of the government's 
attomey, as to what thèse invoices would prove, would be taken as con- 
fessed. The court held the section of the statute, under the provisions 
of which this order was made, unconstitutional and void, and further 
held that an order of the court requiring the claimants to produce in- 
voices in their possession, to be offered in évidence against him in an 
action seeking to déclare a forfeiture of defendant's property, was in 
violation of both the Fourth and Fifth Amendments to the Constitu- 
tion, and that the inspection of the invoice by the government's attor- 
ney and its admission in évidence were erroneous and unconstitutional 
X^roceedings. This case is perhaps the leading case upon this subject, 
but it is cited, foUowed, and approved by many subséquent cases. 
Counselman v. Hitchcock, 142 U. S. 547, 12 Sup. Ct. 195, 35 L. Ed. 
1110; Ballmann v. Fagin, 200 U. S. 186, 26 Sup. Ct. 212, 50 L. Ed. 
433; Haie v. Henkel, 201 U. S. 43, 26 Sup. Ct. 370, 50 h. Ed. 652; 
Weeks v. U. S., 232 U. S. 383, 34 Sup. Ct. 341, 58 L. Ed. 652, h. R. 
A. 1915B, 834, Ann. Cas. 1915C, 1177; Silverthorne Lumber Co. v. 
U. S., 251 U. S. 385, 40 Sup. Ct. 182, 64 L. Ed. 319; Ames v. U. S., 
255 U. S. 313, 41 Sup. Ct. 266, 65 L. Ed. 6.54; Gouled v. U. S., 255 U. 
S. 298, 41 Sup. Ct. 261, 65 L. Ed. 647; Flagg v. U. S., 233 Fed. 481, 
483, 147 C. C. A. 367; Linn v. U. S., 251 Fed. 476, 480, 163 C. C. A. 
470; Bram v. U. S., 168 U. S. 532, 544, 18 Sup. Ct. 183, 42 L. Ed. 568. 
It is unnecessary to review the cases above cited in détail. In Ball- 
mann V. Fagin, supra, the court declared in so many words that "a 
person against whom criminal proceedings are pending is no more 
bound to produce books of account, than to give testimony to the facts 
which they disclose." This is the substance and effect of ail the other 
cases as appears f rom the following extract from the opinion in Gouled 
V. U. S., supra: 

"It would not be possible to add to the emphasis wlth which the framerg 
of our Constitution and this court (in Boyd v. United States, 116 U. S. 616, 
29 U Bd. 746, 6 Sup. Ct. Bep. 524, in Weeka v. United States, 232 U. S. 383, 
58 L. Ed. 652, L. R. A. 1915B, 834, 34 Sup. Ct. Bep. 341, Ann. Cas. 191510, 
1177, and in Silverthorne lyumber Co. v. United States, 251 U. S. 385, 64 L. Ed. 
Ïil9, 40 Sup. Ct. Rep. 182) bave declared the importance to political liberty 
and to the welfare of our country of the due observance of the rlghts guaran- 
teed under the Constitution by thèse two amendments. The effect of the 
décisions cited is that such rights are declared to be indispensable to the 
'fuU enjoyment of personal security, personal liberty, and private property,' 
that they are to be regarded as of the very essence of constitutional liberty, 
and that the guaranty of them is as important and as imperative as are the 
guaranties of the other fundamental rights of the individual citizen — the right, 
to trial by jury, to the writ of habeas corpus, and to due process of law. It 
has been repeatedly decided that thèse amendments should receive a libéral 
construction, so as to prevent stealthy encroachment upon or 'graduai dépré- 
ciation' of the rights secured by them, by imperceptible practlce of courts or 
by well-intentioned but mlstakenly overzealous executive offlcers." 

It is also said in Flagg v. U. S., supra, that — 

"What becomes of this défendant, important as it Is, sînks Into insignifl- 
«anee when compared wlth the right of the people of the United States to be 
protfscted from unlawful search." 
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[7, 8] Tt is contended on behalf of the United States that thèse books 
were not obtained by any unlawful search and seizure but were obtained 
by due process. In the quasi criminal case of Boyd v. U. S., supra, a 
conditional order requiring Boyd to produce the invoice to be used in 
évidence in that case, or, upon his failure to do so, the statement of 
counsel for the government should be taken as confessed by him was 
held by the Suprême Court to be an invasion of the defendant's consti- 
tutional rights, for the reason that it virtually compelled the défendant 
to furnish testimony against himself in violation of both the Fourth 
and Fifth Amendments. The order in this case is identical with the 
order in the Boyd Case, except that it unconditionally required the de- 
fendant to produce his private books and accounts which were then 
lawfuUy in his possession and under his control, to be used in évidence 
against himself in the trial of this criminal case. His failure to pro- 
duce the books in obédience to this order would be contempt of court, 
for which he no doubt would bave been punished by imprisonment un- 
til he purged himself of the contempt by producing the books. The 
production of the books, under this order was theref ore not a voluntary 
act on his part. If a défendant in a criminal case can be required by 
order of court, to produce his private books and accounts, letters or 
other private documents to be used as évidence against himself, then, 
as said, in substance, by the Suprême Court in Weeks v. U. S., supra, 
and Silverthorne Lumber Co. v. U. S., supra, the Fourth and Fifth 
Amendments would be reduced to a mère form of words. 

In the case of Adams v. New York, 192 U. S. 588, 24 Sup. Ct. 372, 
48 ly. Ed. 575, the question was not raised as to the means by which the 
évidence was secured. An objection was made to the introduction of 
the books and papers in évidence on the ground that they were incom- 
pétent and irrelevant. The distinction between that case and the other 
cases is f ully explained in the Weeks Case. In Matter of Harris, Bank- 
rupt, 221 U. S. 274, 31 Sup. Ct. 557, 55 L. Ed. 732, the court made an 
order that the bankrupt should deposit his books of account in tne of- 
iice of the receiver, there to remain in the custody of the bankrupt ; the 
latter to afford the receiver free opportunity to inspect the same, but 
the receiver to use and permit them to be used only for the purpose of 
the civil administration of the estate and not for any criminal proceed- 
ing. This order was affirmed by the Suprême Court upon the theory 
that, as the bankruptcy court could hâve enforced title in favor of the 
trustée, it could enforce possession ad intérim in favor of the receiver, 
and that, in the properly careful provision to protect the bankrupt from 
use of the books in aid of prosecution, the bankrupt got ail that he could 
ask. In reply to the claim of Harris that no statute protected him 
from the knowledge gained from the use of the books to find and gain 
évidence that might be used against him in a criminal prosecution, the 
court said : "That is one of the misfortunes of bankruptcy if it fol- 
lows crime." In that case the order was made in a civil proceeding, 
the books to be used only for the purpose of the civil administration 
of the bankrupt estate. The bankruptcy proceedings were still pend- 
ing, and Harris was not entitled to thèse books as against his trustée, 
or as against the ad intérim receiver. In this case the bankruptcy pro- 
280 F.— 31 
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ceedings had been superseded by the composition proceeding, and the 
order confîrming the composition had revested in the bankrupt, the 
title and right to the possession of thèse books. Not only that, but he 
actually had the possession of them, so that the Hafris Case has no 
application to the question presented in this case, other than it recog- 
nizes the rule as announced in Counselman v. Hitchcock, supra. 

There are no other assignments of error that it is necessary to discuss 
in détail. It is sufficient to say that no error intervened in the proceed- 
ings arid trial prejudicial to the défendant, other than the order direct- 
ing him to produce bis private books of account to be used in évidence 
against himself, and for which error this judgment is reversed, and 
cause remanded for a new trial. 



VANCEBURG & STOUT'S LANE TURNPIKE ROAD CO. et al. v. CHESA- 

PEAKE & 0. RY. CO. 

(Circuit Court of Api)eals, Sixtli Circuit. April 4, 1922.) 

No. 3615. 

1. Turnpikes and toll roads (gz^lO— Right given to collect taxes held "power" and 

"privilège," within meaning of l<entucl<y repealing statute. 

The riglit of Vaneeburg & Stout's Ijaiie Tuvnpike Road Company to col- 
lect taxes, given it by Loc. & Priv. Laws Ky. 1889-90, c. 1034, creatiug 
It, was a "pop'er" and a "privilège," witliin the meaning of Ky. St. § 
573, providing that ail powers or privilèges or immuuities of a corpora- 
tion, not obtainable under such chapter, should stand repealed on Septem- 
ber 28, 1897. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Power ; Privilège.] 

2. Corporations <@=a4l— Power of state Législature to abolish powers and privi- 

lèges granted by spécial act dépends on Constitution and laws. 

The power of the Législature to repeal powers, privilèges, or immuni- 
ties of existing corporations granted by spécial acts dépends on the provi- 
sions of the Constitution of the state or the gênerai laws of the state, re- 
serving to it the right to revoke any spécial grants of power given or 
granted by the Législature subséquent to the enactment of such gênerai 
statute. 

3. Turnpikes and toll roads <@=3lO — Charter giving right to tax held subject to 

repeal reserved in Kentucky statute. 

Loc. S Priv. I^aws Ky. 1889-90, c. 10*54, creating the Vaneeburg & 
Stout's Lane Tumpike Road Company, and giving it tlie right to levy and 
collect taxes, was passed in contemplation of I^aws Ky. 1855-56, c. 148, 
providing that ail charters and grants to corporations shall be subject 
to amendment or repeal, and such corporation must be held to hâve ac- 
cepted such charter, subject to such power of repeal. 

4. Turnpikes and toll roads ig=;>IO— Acceptance of provisions of Kentucky Con- 

stitution held to efFect a surrender of spécial privilège of levying tax. 

Acceptance by the Vaneeburg & Stout's Lane Tumpike Road Company, 
created by Loc. & Priv. I>aws Ky. 1889-90, c. 1034, giving it the privilège 
of levying the collecting taxes, of the provisions of the Constitution of 
Kentucky of 1891, did not mean merely that it thereby acquired the power 
to amend its charter and increase its stock, but it was also a surrender by 
it of àll its spécial privilèges and immunities, including right it had to 

^=3For other cases see same topic & KBY-NUMBER in al! Key-Numbered Dlgests & Indexes 
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levy and collect taxes, and its increase In capital stock did not extend its 
right to levy and coUeot taxes beyond the lirait authorized by the spécial 
act, especially in view of Ky. St. § 573. 

Appeal f rom the District Court of the United States for the Eastern 
District of Kentucky, at Covington; Walter Evans, Judge. 

Bill by the Chesapeake & Ohio Railway Company to enjoin the col- 
lection from it by the Vanceburg & Stout's Lane Turnpike Road Com- 
pany and others of any further tax levied upon its property. Decree 
for plaintifif, and défendants appeal. Afifirmed. 

Allan D. Cole, of Maysville, Ky. (H. W. Cole, of Maysville, Ky., on 
the brief), for appellants. 

Le Wright Browning, of Maysville, Ky., for appellee. 

Before KNAPPEN, DENI SON, and DONAHUE, Circuit Judges. 

DONAHUE, Circuit Judge. The Vanceburg & Stout's Lane Turn- 
pike Road Company is a corporation created by spécial act of Kentucky 
Législature April 24, 1890 (Loc. & Priv. Laws 1889-90, c. 1034), with 
a capital stock of $20,000, for the purpose of constructing a turnpike 
road 71/2 niiles in length and parallel with the Ohio river, from Vance- 
burg to Stout's Lane, both in Lewis county. To assist in providing 
funds for the building of this turnpike road, the act incorporating this 
Company created a taxing district comprising ail the property lying 
between the termini of the road, the Ohio river on the north, and a 
line parallel with that river two iniles south thereof, and further pro- 
vided for the levying and collection of a tax of 50 cents per year upon 
each $100 worth of taxable property located in the taxing district so 
created, commencing with the year 1891, and continuing until the 
road is built and paid for ; the funds arising from such tax to be ex- 
pended solely in the location, building, and construction of the road. 
The turnpike was also authorized to charge and collect toUs from 
persons using the road for travel. The company was also authorized 
to receive stock subscriptions, and the county of Lewis was author- 
ized to subscribe the sum of $1,000 per mile to assist in the construc- 
tion of the road, and also to issue bonds for the purpose of construct- 
ing a bridge over Quick's Run creek. It was further provided by this 
act that stock in this company should be issued to taxpayers, to the 
extent of taxes paid, and to the county of Lewis, to the extent of its 
subscriptions, whenever the taxes or subscriptions paid should amount 
to $25. 

On December 29, 1911, the Chesapeake & Ohio Railway Company, 
having at that time paid $9,761.97 taxes levied under this act, fîled its 
bill of complaint in the District Court of the United States in and for 
the Eastern District of Kentucky, to enjoin the collection from it by 
the turnpike company of any further tax levied upon the company 's 
property in that spécial taxing district for the construction of this 
turnpike for the year 1908 and subseciuent thereto for the reasons : 
First, that section 573 of the Kentucky statute passed September 28, 
1897, terminated the power of taxation by the turnpike company as 
originally granted to it in the spécial act incorporating that company. 
Second, that the articles of incorporation limited the capital stock of 
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the Company to $20,000; that it is required to issue certificates of 
stock, not only to the subscribers to its capital stock, but also to the 
taxpayers to the extent of taxes paid, and to the county of Lewis to 
the extent of the subscription made by it ; that it has ah-eady received 
from subscribers to its capital stock, from taxes paid by the taxpayers 
owning property within the spécial taxing district, and from subscrip- 
tions made by the county of Lewis, in excess of $20,000; that it has 
no power to issue stock in excess of that amount, and no right or au- 
thority to collect taxes for which it has no power to issue stock to the 
taxpayers. Third, that the turnpike company had actually collected 
and received from taxes and subscriptions more than enough money to 
hâve enabled it, by proper management, to hâve constructed the turn- 
pike road described and contemplated in its charter. 

The District Court granted a preliminary injunction as prayed for in 
the bill of complaint. Upon appeal this court (Lykins et al. v. Chesa- 
peake & Ohio Ry. Co., 209 Fed. 573, 126 C. C. A. 395) affirmed the 
decree of the District Court, granting a temporary injunction, for the 
reason that, if sufficient funds had been collected by the turnpike com- 
pany to construct the turnpike, the power of taxation was exhausted, 
and the plaintiff was entitled to an accounting for the purpose of de- 
termining that question. The other questions presented in the bill of 
complaint were not determined by this court in that appeal. 

The cause was remanded to the District Court, and was by that 
court referred to a spécial master for such accounting. The master 
found and reported to the court, among other things, that the turn- 
pike company had received from the varions sources enumerated in 
its charter, including the tax levied upon the property in this spécial 
taxing district over $20,000; that the reasonable and probable cost 
for the construction of defendant's turnpike, if constructed in the 
years between 1891 to 1908, ought not to hâve exceeded $2,666.23 per 
mile. To this report the défendant filed exceptions, which were over- 
ruled by the court, the report of the master confirmed, and a decree 
entered perpetually enjoining the collection of any further taxes. 

It is wholly unnecessary to review in détail ail the questions pre- 
sented by this record. The capital stock of this corporation was limited 
to $20,000. It was required by the act of incorporation to issue stock 
to the extent of ail subscriptions and taxes actually received by it. 
Necessarily this limitation of its capital stock was and is the limitation 
of the taxes levied by this act for its benefit. It has no right to re- 
ceive taxes without issuing an équivalent amount of stock to the tax- 
payer, and it has no authority to issue stock in excess of the capital 
stock authorized by its charter. 

It is contended, however, upon the part of the appellant, that in 1907 
it accepted the provision of the présent Constitution of Kentucky 
whereby it then obtained and now possesses the power to amend its 
charter and increase its capital stock to an amount equal to the addi- 
tional amount of taxes needed to build and complète this turnpike. If 
it be conceded that this turnpike company is a corporation entitled to 
enlarge its powers by filing an acceptance of the provisions of the Con- 
stitution adopted since its incorporation, it would perhaps be a suffi- 
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cient answer to that contention to say that it has not donc this, and 
therefore it has not in this manner extended, or attempted to extend, 
or increase the amount of the tax levied for its benefit by the spécial 
act granting its charter. 

Chapter 32 of the Kentucky Statutes, which chapter contains the 
gênerai incorporation laws of the state of Kentucky, has been passed 
since the adoption of the présent Constitution, and the powers, priv- 
ilèges, and immunities of ail corporations created since that time and 
those corporations created prior thereto, that hâve accepted the provi- 
sions of this Constitution, must be measured by the ternis and provi- 
sions of the several sections of that chapter. Section 573 of chapter 
32 of the Kentucky Statutes, provides in express terms that : 

"The provisions of ail charters anj articles of incorporation, whethei- grant- 
ed by spécial act of tlie General Assembly or obtained under any gênerai in- 
corporation law, wbicli are inconsistent witli the iirovisions of tliis chapter 
concerning siinilar corporations, to the extent of such confliet, and ail powers, 
privilèges or immunities of any such corporation which could uot be obtaine<l 
under the provisions of this chapter, shall stand repealed on Septeinber 28, 
1807." 

[1,2] The right to receive and expend the tax levied by the act cre- 
ating this corporation is a power and a privilège, within the meaning of 
section 573, and is whoUy inconsistent with the provisions of chapter 32 
"concerning similar corporations." Undoubtedly it was the purpose 
and intent of the Législature to repcal by section 573 ail such inconsist- 
ent powers and privilèges that had theretofore been conferred upon 
private corporations. The power of the Législature to do this would 
necessarily dépend either upon the provisions of the Constitution of that 
State or the gênerai laws of that state reserving to it the right to revoke 
any spécial grants of power given or granted by the Législature of the 
state subséquent to the enactment of such gênerai statute. 

[3] On February 14, 1856 (I.aws 1855-56, c. 148), the Kentucky 
General Assembly enacted a gênerai statute providing, among other 
things : 

"That ail charters and grants of or to corporations, or amendmonts thereof, 
and ail other statutes, shall be sub.leet to amendmeut or i-epeal at the will of 
the Législature, unless a contrary intent be therein plainly exijressed." 

This spécial act incorporating this company was passed in contempla- 
tion of this gênerai law declaring the public policy of the state in réf- 
érence to such grants, and the corporation created by this spécial act 
must be held to hâve accepted its charter subject to such reserved power 
of repeal. 

[4] But, if it were conceded that section 573 is wholly inoperative to 
revoke or repeal this spécial grant of power, the acceptance by this 
company in 1907 of the provisions of the Constitution of Kentucky 
of 1891, did not mean merely that it thereby acquired the power to 
amend its charter and increase its capital stock. On the contrary, it 
was also a surrender by it of ail its spécial privilèges and immunities. 
Upon this subject the Kentucky Court of Appeals, in Comr^onweahh 
Y. Southern Pacific Co., 164 Ky. 818, 176 S. W. 375, said: 

"Among the benefits which this chapter affords to old corporations, as a 
condition for surrender of their spécial privilèges, is the power to amend their 
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charter and to alter their capital stock, As already stat/»d, the only priée th« 
Législature exacted for thèse benefits was a formai acceptance of the Cîonstl- 
tution, and this, in effect, amounted to a surrender of the old exclusive priv- 
ilèges." 

It is therefore wholly unnecessary to consider the question of rea- 
sonable cost of the construction of this turnpike, either during the 
years between 1891 to 1908 or at any other time. This Company has 
exhausted its spécial power and privilège to receive and expend taxes 
under its original charter. It cannot, under the présent Constitution 
and Statutes of Kentucky, extend that privilège and power beyond the 
limits of the original grant. Not only that, but by its acceptance of the 
présent Constitution it surrendered this exclusive privilège of taxation 
in exchange for the benefits conferred by the new Constitution and 
the gênerai incorporation laws of the state. It cannot now increase its 
capital stock under the provisions of the présent Constitution and Stat- 
utes of Kentucky, and at the same time claim the power of taxation, or 
rather the power to collect and expend taxes, which is practically 
équivalent thereto, which it has voluntarily surrendered in exchange 
for the right to increase its capital stock. 

The appellant having voluntarily surrendered the spécial powers, 
privilèges, and immunities inconsistent with the présent Constitution 
and gênerai incorporation laws of Kentucky, that were conferred upon 
it by the act creating it, it is wholly unimportant whether section 573 
of chapter 32 of the Statutes of that state is effective to revoke or re- 
peal the same. 

For the reasons stated, the decree of the District Court is afRrmed. 



McKINNEY V. BLACK PANTHER OIL & GAS CO. et al.* 

(Circuit Court of Appeals, Elghth Circuit. March 25, 1922.) 

No. 55T4. 

f. Estoppel <s=968(l) — One appearing in représentative capaclty estopped to deny 
appearance as snch. 

One who appeared in an action and was recopnized by the court as 
guardian for an incompétent is estopped to deny or question that he ap- 
peared in that capaclty. 

2. Insane persans <s=392— One not entltled to Intervene as guardian of Incom- 

pétent party. 

In a suit in equity between helrs, claiming the estate of a décèdent, heli, 
that an application to Intervene by one claiming to be guardian of one of 
the parties, an incompétent, on the ground that another claiming to be 
her guardian had neglected to protect her rights, and had been a party to 
a disposai of her estate for a wholly Inadéquate considération, was 
without equity. 

3, Equity ^=3114 — intervention held properly refused after decree. 

In a suit in equity between persons claiming to be heirs of a de- 
eeased Indian, court did not err in refusing to permit one to intervene 
as guardian of one of the parties, an incompétent, after a decree had beea 
entered, based on a contract or contracts having the approval of the 

^ssFor othtr cases se« same toplc & KEY-NUMBER In aU Key-Numbered DlgesU A Indexée 
•Rebearing deuled Juue 21, 1922. 
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Secretary of Intcrior, Indian officiais, and the probate judge ; there being 
a final and comiileto adjustment and settlenient of the claims of the 

InconilK'tpnt. 

4. Attorney and client <s=:ol55— Counsel of one claiming to be guardian of incom- 
pétent heid net entitled to compensation oui of fund. 

Connsel emiiloyed on contingent basis by one claiming to be guardian of 
incompétent Indian, claiming as heir of an estate of a décèdent, held not 
enfitled to compensation for services out of the sum adjudged to the in- 
compétent under a settlement contract ajiproved by the Secretai-y of In- 
terior. the decree jn-oviding that such sum be paid to the Superintendent 
for the Five f'ivilized ïribes for the use and benefit of sucli incompétent; 
pro])erty involved being an allotment and proceeds of oil taken therefrom 
duriug the litlgation. 

Appeal from the District Court of the United States for the Eastern 
District of Oklahoma ; Frank A. Youmans, Judge. 

Bill by United States to cancel an allotment to Barney Tholocco, in 
which the Black Panther Oil & Gas Company and others became inter- 
ested. From an order denying him the right to intervene as guardian 
of Martha Jackson, W. E. McKinney appeals. Cause remanded, with 
directions to modify decree. 

See, also, 273 Fed. 113; Saley v. Black Panther Oil & Gas Co., 280 
Fed. 496. 

Sid White, of Okemah, 0kl. (Robert J. White, of Paris, Ark., on 
the brief), for appellant. 

C. Guy Cutlip, of Wewoka, 0kl. (R. C. Allen, of Tulsa, Okl., on the 
brief), for appellee Parmenter, as guardian. 

Charles B. Stuart, of Oklahoma City, Okl. (James H. Gordon, of 
McAlester, Okl., Joseph C. Stone, of Muskogee; Okl, and M. K. 
Cruce, of Oklahoma City, Okl., on the brief), for ail other appellees. 

A. J. Ward, of Tulsa, Okl., Creek National Atty., for Martha Jack- 
son. 

Charles A. Houts, of St. Louis, Mo. (W. W. Pryor and W. N. Stokes, 
both of Wewoka, Okl., Charles A. Dickson and George M. Swift, both 
of Okmulgee, Okl., Conrad H. Syme and J. W. Bélier, both of Wash- 
ington, D. C, and Owen C. Becker, on the brief), pro se. 

Before LEWIS, Circuit Judge, and TRIEBER and POLLOCK, 
District Judges. 

LEWIS, Circuit Judge. This is McKinney's appeal brought from an 
order denying him the right to intervene in the pending cause as guard- 
ian of Martha Jackson, a full blood Creek Indian. The litigation to 
which he sought to become a party in his claimed représentative capaci- 
ty was of long standing, and had its inception in a bill brought by the 
United States to cancel an allotment made by the Dawes Commission to 
Barney Tholocco, a citizen by blood of the Creek Tribe. See United 
States V. Bessie Wildcat et al, 244 U. S. 111, 37 Sup. Ct. 561, 61 L. Ed. 
1024. That suit was begun on November 1, 1913. Before that a like 
suit had been brought by the United States in February, 1911, against 
the unknown heirs of Tholocco, and in July, 1911, a decree cancelling 
the allotment, ordering that the 160 acres be restored to the Creek Na- 

<@=jFor other cases see same topic & KBY-NUMBER in ail Key-Numbered DIgests & Indexes 
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tion, and that ît be sold on aàvertisement, was entered jiro confesso. In 
June, 1913, J. Coody Johnson, an attorney at law, entered into a written 
contract with Saber Jackson as guardian of Martha Jackson, by whic"i 
Jackson employed Johnson to manage, conduct and prosecute a suit in 
behalf of Martha Jackson as the sole heir of Barney Tholocco for the 
recovery of the 160-acre allotment. If Johnson should succeed in cstalj- 
lishing the sole heirship of Martha, it was agreed that he should hâve 
an oil and gas lease on the land; if he failed, he would get nothing 
for his services. In August, 1913, Jackson as guardian gave to Johnson 
the oil and gas lease, which was approved by the probate court. There- 
after Johnson succeeded in getting the pro confesso decree set aside ; 
whereupon that suit was voluntarily dismissed and the United States 
at once fîled its bill in this cause and lost its case on final hearing. 244 
U. S., supra. Martha Jackson, a minor, and Saber Jackson as her 
guardian and next friend, were made défendants in this suit. It was 
charged that she and fifteen others named, who were made défendants, 
were the sole heirs of Barney Tholocco. J. Coody Johnson and Black 
Panther Oil & Gas Company were also made défendants. Johnson had 
assigned his oil and gas lease to that company and was interested in it. 
Pending the appeal, and before the final détermination of the cause 
against the United States, a large number of other persons had corne 
in by intervention on the claim that they were heirs of Barney Tholoc- 
co, and before that question was finally passed on by the trial court 
there were almost two hundred Indians who set up that relationship. 
The only issue in the case after the bill was finally dismissed as to the 
United States, on February 11, 1918, under mandate, was the question 
as to who was the heir or heirs of Barney Tholocco. Pending the ap- 
peal oil and gas were discovered in the vicinity of the tract in litie:a- 
tion. It was realized that the extraction of those minerais from adjoin- 
ing lands would drain the allotment, and at the request of ail parties 
to thie cause the district court appointed a receiver and directed him to 
give an oil and gas lease on the allotment pending the controversy. 
With the approval of the court he gave a lease to the Black Panther 
Oil & Gas Company, which required that company to pay to the re- 
ceiver one-fourth of the amount or value of the gross production 
which it might make and obtain under the lease, and as considération 
therefor the lessee should hâve the other three-fourths. The land 
proved to be of great value in the oil that could be produced from it, 
the one-fourth of which that had been paid over tO' the receiver by the 
lessee at the time the trial court made its final détermination of heirship, 
amounted to more than $1,000,000. In the late winter of 1898 and 1899 
smallpox prevailed in the Creek Nation. The Fédéral authorities pro- 
vided camps for the détention and treatment of those who were in- 
fected. It appears that Barney Tholocco and his entire family were 
treated in one of thèse camps. He had two sons and a daughter. His 
son John was married and had two children. Barney and ail of his 
children, and his two grandchildren, died from the scourge within a 
short space of time; the only survivor being Annie, wife of his son 
John. Annie, who died later, married Saber Jackson, and Martha is 
the only child of that marriage. It was a question as to whether the 
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other son was married, and if so, did his wife survive him. The dates 
of the respective deaths of Barney Tholocco and his children and 
grandchildren were contested questions between those claiming as heirs. 
It was realized by ail who asserted heirship that it was impossible to 
obtain certain and definite proof of thèse dates, and there was chance 
of casting the lines of descent in many différent ways. The trial court 
in its opinion finally brought them down under the proof to five différ- 
ent classes of heirs. Martha admittedly was not of the blood of the 
common source. Her case at best was a doubtful one, both in fact and 
law, and the multitude of claimants put upon her and those represent- 
ing her a great, if not impossible, burden to establish that she was the 
sole heir. 

Saber Jackson, who was the guardian of Martha and named as such 
in the original bill of complaint, was removed by an order of the pro- 
bate court in which he was appointed, and L,afayette Walker appoint- 
ed in his stead. Later Walker was removed and R. W. Parmenter '.vas 
appointed in his stead, and he, after his appointment and throughout 
the trial, appeared in the cause as the légal représentative of Martha. 
In July, 1917, Parmenter as guardian, in apparent compliance with the 
State statutes and permissible Congressional Acts, obtained the proper 
orders from the probate court of Seminole county, which had appoint- 
ed him, authorizing him to sell the interest of Martha Jackson in the 
allotment, and in the accumulated royalties, for $12,000 paid down, 
plus 25 per cent, of the share of the royalties to which she might finally 
become entitled by the decree of the court in the pending controversy, 
subject to certain charges, but in no event to be less than $25,000 ad- 
ditional. The probate court found that the interest of Martha Jackson 
in the property was indefinite and uncertain, that there were then about 
seventy-three other persons claiming to be the sole heirs and only own- 
ers of the property, that Martha's father was unable to support, main- 
tain and educate her, that she did not hâve sufïîcient income for that 
purpose, and that it was necessary to sell her interest in the allotment 
and the impounded royalties in order to obtain funds to support, main- 
tain and educate her. The guardian's deed, on the terms stated, was 
approved by the court, and the $12,000 therefor paid over by Thomas, 
Kelly, the purchaser. At the same time, and as part of the same 
transaction, Kelly entered into a contract with the guardian, by which 
he agreed to prosecute the establishment of Martha's claim in the al- 
lotment, for the purpose of obtaining for her the largest interest pos- 
sible as an heir thereto, and in the impounded royalties, and to pay to> 
her 25 per cent, of those royalties to which she might become entitled, 
either by decree or compromise of the suit, and that the minimum sum; 
so to be paid should not be less than $25,000 net, and to give a bond in 
the sum of $25,000 for the performance of his agreement. The guard- 
ian's deed assigned to Kelly the impounded royalties on the terms not- 
ed. One of the objections raised by McKinney is that the probate pro- 
ceedings just noted were not in compliance with the State statute, 
which requires that the fuU considération on the sale of a minor's real 
estate shall be paid down. But the accumulated royalties were not real 
estate ; and while the proceedings in probate coupled together the $12,~ 
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000 which was paid down and the contingent amount that Martha 
would receive out of the impounded royalties, as considération, yet it 
is apparent that they were dealt with separately, the $12,000 being taken 
as considération for her interest in the land, and the amount which she 
should receive out of the royalties was secured by Kelly's contract with 
the guardian and his bond to be given for its performance. The Con- 
gressional Act referred to above is the Act of May 27 , 1908 (35 Stat. 
312), section 9 thereof in part reading: 

"That the death of any allottee of the Flve Civilized Tribes shall operate 
to remove ail restrictions upon the aliénation of ssiid allottee's land: l'ro- 
vided, That no couveyance of any interest of any full blood Indian heir in 
snch land shall be valid uniess approved by the court having jurK'iiction of 
the settlement of the estate of said deceased allottee." 

Kelly was acting in the purchase for three individuals who were 
largely interest#d in the Black Panther company, to-wit: James Bra- 
zell, O. O. Owens, and J. Coody Johnson. Lafayette Walker then 
held the position of U. S. Probate Attorney, and he appealed to the dis- 
trict court of the State from the order in probate directing and approv- 
ing the sale and conveyance to Kelly. We take it that Walker was the 
appointée of the secretary of the interior, and made such under Section 
6 of the Act of May 27, 1908. It may be that that section contemplated 
only the interest of allottees (adults or minors), but there is ground to 
claim that it included also the interest of minor heirs of allottees. The 
Act makes it the duty of such a représentative of the secretary to safe- 
guard those interests and to take such steps, civil or criminal, as will 
préserve the property. It also requires him to make full and complète 
reports to the secretary. The jurisdiction of the probate court to deal 
with the impounded royalties was questioned. This court later, in U. 
S. v. Hinkle (C. C. A.) 261 Fed. 518, following Parker v. Richard, 250 
U. S. 235, 39 Sup. Ct. 442, 63 L. Ed. 954, held that that power rested 
■solely with the secretary of the interior. Pending the appeal taken by 
Walker, a contract was entered into on May 11, 1918, between Kelly 
and the Black Panther company, on the one side, and R. W. Parmenter 
as guardian of Martha Jackson, on the other side, in which the terms of 
the purchase by Kelly were recited, and it was agreed that if Martha 
Jackson should be adjudged, either by the court or by settlement be- 

' tween the parties in the cause, to be the owner of the allotment of 
Barney Tholocco, that there should be paid to her $111,678.74, in addi- 

, tion to the $12,000 which had been paid, and that she should receive 
an additional sum equal to 25 per cent, of one-eighth of the proceeds 
derived from the sale of oil and gas from March 31, 1918, up to and 
including the détermination of her interest, said 25 per cent, of said 
one-eighth to be subject to any claim for expenses in the administration 
of the receivership and overpaid royalties by the lessee of the receiver 
that might be allowed by the District Court, and that after her interest 
in the allotment was finally determined, nothing further should be paid 
to her. Kelly and the Black Panther company further agreed that they 
would 

"immediately, faithfully and dilig-ently undertake to purchase at their own 
cost and expense ail clalm.s adverse to Martha Jack.son, and that ail claims 
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which they may purchase, or hâve purchased, or contractée! to purchase, 
* * * will be merged with the claim of Martha Jackson, and should any 
claim which has been, or may be purchased, or contracted to be purchased 
by them, the said Thomas Kelly and Black Panther Oil & Gas Company will 
agrée in behalf of said claimants to a decree adjudging Martha Jackson the 
owner of said allotment, or should the decree be entered in favor of any 
such claimant, it is agreed that snch daim or daims shall inure to the benetît 
of Martha Jackson in determinlng her rights under the said order, decree and 
contract of July 9, 1917." (The order, decree and contraet approved in probate 
for the sale of Martha's interest to KoUy.) ''Thomas Kelly and Black Panther 
Oil & Gas Company fiirther agrée that as against such claims as they are 
unable to purchase they will at their own exponse diligently and faithfully 
aid and assist the représentatives of Martha Jackson in establishing and 
maintaining her claim of ownership to said allotment." 

This contract was approved by the Creek National Attorney. Be- 
fore it was executed the superintendent of the Five CiviHzed Tribes, 
the Creek National Attorney, and Laf ayette Walker, Probate Attorney, 
joined in a report to the Commissioner of Indian Affairs in which they 
recommended that the ofifer in the contract in settlement of Martha 
Jackson's interests be accepted. The Commissioner assented, The 
contract required a bond on the part of Kelly and the Black Panther 
Company in the sum of $125,000 for its faithful exécution. That bond 
was given and approved by the Judge of the U. S. District Court in 
which the controversy was then pending. After this contract was exe- 
cuted the appeal taken by Walker from the order of the probate court 
to the State district court was dismissed. The Black Panther company 
at once took up the exécution of this contract on its part. The trial 
judge says in his opinion that the collatéral heirs made strenuous efïorts 
to defeat the Jackson claim and that the Black Panther company had 
obtained conveyance from ail but one of them. That company asserts 
that it paid out more than $400,000 in settlement of claims adverse 
to the interests of Martha Jackson after entering into the contract, and 
that it turned to her benefit claims that it had theretofore purchased for 
large sums. After a lengthy trial final decree was entered June 17, 
1919, in which the court found that Martha Jackson was on or before 
the 9th day of July, 1917 (being the day on which the probate court 
approved the sale to Kelly), the lawful owner and entitled to the pos- 
session of the 160 acres of land included in the Barney Tholocco allot- 
ment (subject, however, to the curtesy interest of Saber Jackson), and 
"to ail royalties and income arising from said property and impounded 
in the hands of the receiver of this court." The decree then finds that 
on July 9, 1917, a guardian's deed conveying the land to Thomas Kelly 
was made and approved by the probate court, and that said court had 
jurisdiction and power to approve the same. The decree recites the 
contract of May 11, 1918, between Kelly and Black Panther Company 
of the one part, and R. W. Parmenter as guardian, of the other part, 
référence to which has already been made. It finds that on the llth 
day of January, 1919, Kelly transferred and conveyed the property 
which he had acquired from Martha Jackson to Brazell, Owens, and 
J. Coody Johnson, and that they thereupon became the owners of the 
same and are entitled to the possession thereof , together with ail royal- 
ties impounded and to be impounded in the hands of the receiver of 
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the court, subject to the amounts adjudged to be due Martha Jackson. 
The decree fînds that a large number of défendants and interv^eners, 
about 180, naming them, hâve no right, title or interest whatever in 
and to the property, nor to the moneys and royalties derived from the 
same ; and it thereupon ordered, adjudged and decreed James Brazell, 
O. O. Owens, and J. Coody Johnson to be the lawful owners and en- 
titled to the possession of the property, together with ail the royalties 
therefrom, and fixed the respective amounts due each, and that they 
were the owners of and entitled to the possession of ail the moneys im- ■ 
pounded and to be impounded in the hands of the receiver, subject to 
the claim of Martha Jackson for the sum of $111,670.74, "plus 25 per 
cent, of one-eighth of the proceeds derived from said lands between the 
31st day of March, 1918, and this date," subject to one-eighth of the 
expenses and charges later set eut in the decree. Other provisions of 
the decree need not be noted. 

Martha Jackson reached her majority on May 10, 1919. On the 
preceding day the probate court of Seminole county, in a proceeding 
instituted for that purpose, found that Martha Jackson was an in- 
compétent, being incapable of attending to her property and estate, 
and appointed R. W. Parmenter, her guardian during her minority, as 
guardian of both her person and estate, on account of her incompetency. 

On June 17, 1919, the day the final decree was entered, and more 
than a month after the district judge had filed his opinion in the cause, 
W. E. McKinney presented to the court a pétition of intervention by 
him as guardian of said Martha Jackson, an incompétent. She was at 
that time, and at ail times during the preceding two years. represented 
in the cause by R. W. Parmenter as her guardian. McKinney in his 
pétition of intervention attacked and challenged about everything that 
had theretofore been done in the cause on behalf of Martha, as unlaw- 
fuUy done, except the finding of the court that Martha Jackson was the 
owner of the allotment. He complained of the removal of Saber Jack- 
son as her guardian and the appointment of Walker in his stead, of the 
removal of Walker and the appointment of Parmenter, of the sale in 
probate to Kelly as having been unlawfully made, of the contract of 
May 11, 1918, between Kelly, the Black Panther Oil & Gas Company, 
and Parmenter as guardian. He charged that the appointment of Par- 
menter as guardian of Martha Jackson as an incompétent was illégal 
and void, for reasons which he assigned, and alleged that he, McKinney, 
was appointed the guardian of Martha Jackson as an incompétent by 
the county (probate) court of Okfuskee county, Okl., and that that court 
was the only court that had jurisdiction to make such an appointment, 
and he asked that he be permitted to intervene as the guardian of 
Martha and that the court déclare that ail the transactions of which he 
complained, and the deeds, contracts and instruments to which he re- 
ferred, dealing with the interests of Martha, that had theretofore been 
entered into by Parmenter in her behalf, be adjudged void and of no 
efifect. The Black Panther Company fîled written objections to Mc- 
Kinney's pétition of intervention, and among other things set up as 
part of it copy of an agreement made between McKinney as guardian 
o£ Martha Jackson, incompétent, and George M. Swift, an attorney 
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at law, on May 19, 1919, which was the day of McKinney's appoint- 
ment, vvherein McKinney purported as guardian of Martha Jackson 
to employ Swift as his attorney to bring the necessary suits to avoid 
and set aside the deeds and contracts referred to in McKinney's péti- 
tion ; and in considération of the services thus to be performed by 
Swift, McKinney as guardian agreed that Swift should hâve "one-half 
of ail property or money which may be recovered by him in any suit 
or suits filed by him, whether received upon any settlement or com- 
promise, or upon judgment," and appointed Swift as his attorney with 
full power to settle, compromise and receipt for ail money or property 
which might be recovered, either upon settlement or compromise or 
judgment, and to the royalties ; and assigned, conveyed and set over 
to Swift an undivided half-interest in ail sums or property to be re- 
covered by him, and undertook to give to Swift and associate counsel 
a first lien upon the same. The court denied McKinney's application 
for leave to intervene. This appeal is from that order. For several 
reasons we think the court did not err. 

[1] 1. On February 25, 1920, Parmenter commenced an original 
proceeding in the Suprême Court of Oklahoma as guardian for Mar- 
tha Jackson, against McKinney and the judge of the county court of 
Okfuskee county, who undertook to make the appointment of McKin- 
ney as guardian, wherein he recited the f acts touching his appointment 
as her guardian on May 9, 1919, by the county court of Seminole coun- 
ty, and embodied therein a copy of the entire record in the matter, and 
prayed that the writ of prohibition might issue commanding the re- 
spondents to desist and refrain from further proceedings in the matter 
of said guardianship of Martha Jackson. The court rendered a unan- 
imous opinion on March 29, 1921, and denied a rehearing on Septem- 
ber 13, 1921. In its opinion it held : (a) When the county court of 
Seminole county took jurisdiction, the same was coextensive with the 
State, and excluded the jurisdiction of the county court of every other 
county ; (b) that the matter set up in the response, attacking the validity 
of the order appointing Parmenter, constituted a collatéral attack upon 
the action of the county court of Seminole county and was not permis- 
sible; and (c) that the county court of Okfuskee county was without 
jurisdiction to act in the premises. See 200 Pac. 683. In response to 
this counsel for McKinney présent hère certified copies of proceedings 
later brought in the county court of Seminole county to obtain an or- 
der removing Parmenter, and also a pétition filed in the Suprême Court 
January 20, 1922, in which an order recalling the writ of prohibition 
was prayed, and it is said that the writ will be or bas been recalled and 
that the litigation between McKinney and Parmenter has not reached 
final détermination. But we bave no doubt of the soundness of the 
principles declared by the Oklahoma Suprême Court. Neither of them 
has a Personal interest in this controversy; it was Martha's interest 
that was being dealt with. Parmenter appeared and was recognized 
by the court below in a représentative capacity only, as Martha's guard- 
ian, and is estopped to deny or question that he appeared in that ca- 
pacity. 
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[2] 2. This is a suit in equity. To let McKinney in on his claim that 
Martha had net been représentée! by anyone who had the right to ap- 
pear for her, that Parmenter, under the pretense that he was her guard- 
ian and had gained the privilège of acting as such, had neglected to 
protect her rights, had permitted and been a party to a disposai of her 
estate for a wholly inadéquate considération, and that because thereof 
she was entitled to hâve ail of those acts and transactions reviewed 
and adjudged void and to a decree that ail of the royalties, subject 
to her father's curtesy therein, belong to her, is under the facts not 
asking for equity but inequity, unless coupled therewith there be an 
offer to compensate Parmenter, J. Coody Johnson, Thomas Kelly, and 
Black Panther Oil & Gas Company for their services in her behalf , and 
to pay back or account to them for ail sums that had been paid out by 
them in establishing an interest in her to the allotment. Moreover, 
considering the interest of Martha at the time thèse transactions were 
being carried out, the uncertainty of establishing her claim to an in- 
terest in the allotment, the fact that she was without available means 
to prosecute that claim, and that she was confronted with a multitude 
in opposition, with many of whom it was necessary to make settlement 
at great cost in the aggregate for the protection of Martha's interest, 
convinces us that Parmenter's action was wisely taken and was greatly 
to the benefit of his ward; and that what he did should be commended 
and not condemned. 

[3] 3. Furthermore, after the decree had been entered negotiations 
were brought about with the Secretary of the Interior as to the interest 
of Martha Jackson in the subject of the suit, and especially as to the 
royalties, which resulted in a contract of date October 22, 1921, as a 
supplément to the contract of May 11, 1918. The secretary had not 
expressly approved that contract. The contract of May 11, 1918, as 
thus supplemented, had the express written approval of the Secretary 
of the Interior. It modiiîed the prior contract which had been approved 
by the trial court, by providing that Martha Jackson should receive out 
of the royalties reserved and in the hands of the receiver $308,000 in 
addition to the $12,000 that she had received for the sale of the land, 
and that that sum should be in full satisfaction of ail claims whatso- 
ever heretofore asserted and which may hereafter be asserted by or on 
behalf of the said Martha Jackson against the Black Panther Oil & 
Gas Company, James Brazell, O. O. Owens and J. Coody Johnson, 
and that that sum should go to Martha Jackson free from ail charges 
for costs of litigation and administration of the property, and free 
from any claim which the Black Panther company or other parties to 
the contract might hâve or assert. It was further agreed that the con- 
tract of May 11, 1918, should in ail particulars remain in full force 
and eiîect, except as thus modified, and that when it should be approv- 
ed by the Secretary of the Interior it should be used as a basis for a 
stipulation between the parties providing for a modification of the de- 
cree entered on June 17, 1919. It also received the approval of the 
Creek National Attorney, the Spécial Superviser of Indian Service 
and of the Probate Judge of Seminole county. This, we think, operat- 
ed as a final and complète adjustment and settlement of the claims of 
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Martha Jackson, and that in the settlement she was represented by 
everyone whô had lawf ul authority to spéak and act in her behalf . For 
thèse reasons the order denying intervention to McKinney will be af- 
firmed. 

[4] After Swift made his contract with McKinney of date May 19, 
1919, by which McKinney agreed to allow him one-half of ail he might 
recover or receive in behalf of Martha Jackson, Swift employed 
Charles A. Houts and several other attorneys, who now appear with 
him in this cause. They filed briefs for the purpose of sustaining Mc- 
Kinney 's appeal, but after that had been donc McKinney discharged 
Swift, and now the counsel whom Swift employed as his associâtes 
represent that they gave valuable services in procuring the supplement- 
ary contract of October 22, 1921, and they ask that this court fix the 
value of their services and direct that whatever may be allowed them 
be paid out of the $308,000, or that in event this court remands the 
cause to the District Court for the purpose of reforming the decree 
in accordance with the supplementary contract, that the District Court 
be directed to fix and provide for the payment of a reasonable amount 
to them for their services out of said sum. Their employment termi- 
nated when Swift was discharged by McKinney, and McKinney, as we 
view the facts, had no authority to employ counsel and bind the estate 
of Martha Jackson therefor. But of more importance on the subject 
are the terms of contract in relation to the payment of that sum to Mar- 
tha Jackson, which hâve already been noted, and in addition thereto, 
the approval of the Secretary of the Interior of that supplementary 
contract expressly provides that his approval is given "on the condi- 
tion, however, that the sum of $308,000 provided therein to be paid 
shall carry with it the interest paid the receiver on said amount from 
date of approval hereof to date of final distribution, and that said 
principal sum and interest shall be paid to the snperintendent for the 
Five Civilized Tribes for the use and benefit of Martha Jackson, to be 
held and controlled by said snperintendent as are other restricted indi- 
vidual Indian moneys." The motion of Houts and others for allow- 
ance for their services out of said funds must, therefore, be denied. 

After McKinney discharged Swift as his counsel he employed other 
counsel, who hâve appeared hère in his behalf, and they hâve made 
several motions in the cause. Those motions will ail be denied. 

On exécution and approval of the contract of October 22, 1921, ail 
parties interested in the cause under the terms of the decree filed a mo- 
tion in this court asking that this court reform the decree in accordance 
with the terms of the supplementary contract of October 22, 1921, or 
that it remand the case to the district court for that purpose. That 
motion will be sustained and the cause remanded to the District Court 
with directions that it change and modify the decree so as to comply 
with the terms of that contract, and in no other respect, and that it 
direct the immédiate payment of said $308,000, and any interest that 
may bave accrued thereon, to the superintendent for the Five Civilized 
Tribes, in accordance with the approval of said contract by the Secre- 
tary of the Interior. 
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SALEY V. BLACK PANTHER OIL & GAS CO. et al. 

(Circuit Court of Appeals, Eighth Circuit, Marcli 25, 1922.) 

No. 5963. 

Courts ^=9278— Fédéral court held to hâve jurisdiction, after dismifsal as to gov- 
ernment, the property involved being in hands of receiver. 

Where the government filed a bill in fédéral District Court to cancel 
an allotment made to an Indian, and on the death of the Indian varions 
persons interyened and claimed to be bis heirs, and a receiver was ap- 
polnted to take care of the property, and thereafter the United States was 
dismissed from tlie cause, jurisdiction in the court continued until title 
to the property and the fund should be flnally adjudicated and distributed 
to those entltled to receive the same, though it thereby determined con- 
troversies that arose whoUy between citizens of the same state. 

Appeal from the District Court of the United States for the Eastern 
District of Oklahoma ; Frank A. Youmans, Judge. 

Bill by the United States to cancel an allotment made to Barney Tho- 
locco, a citizen by blood of the Creek Tribe, in which the Black Pan- 
ther Oil & Gas Company and another became interested. From an 
adverse decree, Saley, a Seminole, roll No. 74, appeals. Affirmed. 

D. A. Richardson, of Oklahoma City, Okl., Léon C. Phillips, of Oke- 
mah, Okl., and E. R. Jones and E. H. Poster, both of Muskogee, Okl., 
for appellant. 

Charles B. Stuart, of Oklahoma City, Okl. (Joseph C. Stone, of 
Muskogee, Okl., M. K. Cruce, of Oklahoma City, Okl, C. Guy Cutlip, 
of Wevi'oka, Okl., and A. J. Ward, of Tulsa, Okl., Creek National Atty., 
on the brief), for appellees. 

Sid White, of Okemah, Okl., filed motion to suppress parts of brief 
of appellees. 

Before LEWIS, Circuit Judge, and TRIEBER and POLLOCK, 
District Judges. 

LEWIS, Circuit Judge. Appellant was permitted to intervene as a 
party in this cause after trial and decree between the original défend- 
ants ànd other interveners. The decree as between them was entered 
June 17, 1919, after a lengthy trial which began in the preceding De- 
cember. The issues and nature of the controversy may be obtained 
from the opinion this day rendered in McKinney v. Black Panther 
Oil & Gas Co. et al., 280 Fed. 486, and need not be restated hère. 
Appellant's motion asking that she be permitted to come in was 
not filed and presented until May, 1920. In that motion, which was 
sustained, and in appellant's pétition thereafter filed, on which issue 
was joined with her, she alleged that she is an Indian of half Creek 
and half Seminole blood and is enrolled as Seminole No. 74, that she 
asserts her claim to the lands (Barney Tholocco's allotment) and mon- 
eys in the cause now in the hands of the receiver appointed by the court 
in April, 1914, as the only child and sole heir of Barney Tholocco, born 
of his marriage with Keniah, a Seminole woman, that the title descend- 

®=3For other cases see same toplc & KBY-NUMBER In aU Key-Numbered Digbsts & Indexes 
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ed to her în accordance with the laws of the Creek Nation of 1880, that 
the decree adjudging Martha Jackson as the sole heir of Barney Tho- 
locco had been obtained through a f raudulent conspiracy, that she had 
been informed that her enrollment as a Seminole prevented her in- 
heritance f rom her father, who was a citizen of the Creek Nation, and 
that she did not know until it was too late to intervene and participate 
in the trial that the right to inherit f rom her father was not restricted 
to members of his tribe, and that she had no notice of the hearing and 
no opportunity to assert her claim at that time and to controvert the 
claim of Martha Jackson as his sole heir; and she prayed that she be 
adjudged to be the sole heir-at-law of Barney Tholocco and as such 
owner of the 160-acre allotment and ail of the rents, royalties and prof- 
its arising therefrom and impounded in the hands of the receiver of 
the court, and that the claims of Martha Jackson and the other de- 
fendants be decreed to be clouds upon her title and removed as such. 
After a lengthy trial her pétition was dismissed, and she brings this 
appeal. 

Appellant moves hère for a reversai, and that the cause be remanded, 
on the ground that the district court was without jurisdiction in the 
cause, on the claim that when the United States, the original and only 
plaintiffs, were dismissed from the cause (United States v. Wildcat, 244 
U. S. 111, 37 Sup. Ct. 561, 61 L. Ed. 1024), the jurisdiction of the trial 
court was at an end, for the reason that there was no diversity of cit- 
izenship between défendants and interveners, nor among themselves, 
nor a fédéral question involved. But it appears that when Saley came 
in, ail of the property to which she made claim, the allotment and the 
impounded royalties, was held by the court in receivership and had 
been so held continuously by consent of ail the parties since April, 1914. 
It further appears that final decree against the United States was not 
entered in the cause until February il, 1918. There was conceded ju- 
risdiction up to that time, and prior to that time many interveners had 
been let in, and they, with the original défendants, were engaged among 
themselvee in a common controversy, each seeking to hâve the court 
adiudge that he was entitled to the allotment and the impounded roy- 
alties. The property and fund could not be taken out of the court and 
from its possession except by those who were entitled thereto, and in 
conséquence it was the duty of the court to adjudicate thèse conflicting 
interests before it could dischar^e its lawful dutv in delivering the prop- 
erty over to the true heir or heirs of Barney Tholocco. We bave no 
doubt that inasmuch as there was original jurisdiction over the cause, 
the property, the claims of the original défendants, and of the claims 
of the interveners who thereafter came in, that jurisdiction continued 
until title to the property and the fund should be finally adiudicated 
and distributed to those who might be adjudged entitled to receive the 
same. Porter v. Sabin, 149 U. S. 473, 13 Sup. Ct. 1008, 37 L. Ed. 
815; Swift V. Black Panther Oil & Gas Co., 244 Fed. 20, 156 C. C. 
A. 448 ; McDougal v. Black Panther Oil & Gas Co. (C. C. A.) 273 Fed. 
113; White v. Ewing, 159 U. S. 36, 15 Sup. Ct. 1018, 40 L. Ed. 67; 
Morgan's Co. v. Texas Central Railwav, 137 U. S. 171, 201, 11 Sup. 
Ct. 61, 34 L. Ed. 625 ; Carey et al. v. Houston & T. C. Ry. Co. (C. C.) 
280 F.— 32 
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52 Fed. 671 ; Farmers' Loan & Trust Co. v. Houston T. C. Ry. Co. 
(C. C.) 44 Fed. 115. After the original plaintiffs were out of the cause 
under the final decree of February 11, 1918, the court had the authority 
and power to make ail orders and decrees with respect to the claims 
and rights preferred against the property in its hands, both of the origi- 
nal défendants and of the interveners, and betvveen themselves, even 
though it thereby determined controversies that arose whoUy between 
citizens of the same state. This authority is usually termed the inci- 
dental or ancillary jurisdiction of the court. 

The défendants beneficially interested in the decree that had been 
rendered in June, 1919, filed an answer to Saley's pétition, denying that 
she was the daughter of or an heir of Barney Tholocco, alleging that 
she was estopped by her lâches from coming into the cause at that 
time, that she had long had knowledge of its pendency, that the trial 
had been long continued and at great cost, that many witnesses had been 
brought from a distance, that Saley, in the settlement of the estate of 
one Chepan Tahladege, also known as Chepan Tholocco, a Creek citi- 
zen, had made claim under oath to a part of his estate as his daughter, 
and prayed that the question as to whether Saley was the daughter 
of Barney Tholocco be tried first and determined before the prior de- 
cree should be opened. The testimony taken is voluminous. The dis- 
trict judge found that Saley is not the daughter of Barney Tholocco, 
but that she is in fact the daughter of Chepan Tahladege, that her 
claim is fraudulent and that she has no right, title or interest in the 
property involved in the action. A decree was accordingly entered 
by which she is forever barred and enjoined from asserting any right 
or title thereto. We hâve read the testimony, and agrée fully with the 
conclusions of the district judge. Ft establishes beyond question, in our 
minds, that Saley was the daughter of Chepan Tahladege, sometimes 
called Chepan Tholocco, and his wife Keniah. Keniah was never 
married to Barney Tholocco and never lived with him as his wife. 
Many Indians who were acquainted with the two men so testified. 

It is assigned as error that the court overruled in part a motion to 
strike parts of the answer, and that the court admitted incompétent 
évidence. Conceding the objections well taken, it appears to us to be 
wholly immaterial, and does not prejudicially affect the rights of the 
appellant on the one issue in the case. 

Counsel who were not in the trial and who now claim to represent 
Saber Jackson, Martha Jackson, and one W. E. McKinney, hâve filed 
hère a motion to strike the name of the Creek National Attorney from 
the brief filed in behalf of the défendants, and to suppress parts of that 
brief which speak in the interest of their alleged clients. We need go 
no fiirther than to say that their motion is denied. 

The judgment is affirmed. 
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MURRAY CO. V. MORGAN et al. 

(Circuit Court of Appeals, Fourth Circuit. February 7, 1922.) 

Ko. 1911. 

1. Pleading <s=392 — Défense of breach of warranty and counterclaim for deceit 

may be joinea. 

When growing out of tlie same transaction, deceit and breacli of war- 
ranty are not inconsistent, so tliat défendant, in an action on notes 
giveu for tlie purchase priée of macliinery, can join witli liis défense of 
breach of warranty a counterclaim for deceit. 

2. Sales <s=>285 (3)— Notice machine did not perform well is sufflcient notice of 

breach of warranty. 

Wliere the warranty of a machine was in gênerai terms, that it was 
made of good niaterial and would perform well if properly operated, a 
notice that machine did not perform well \vas sufflcient compliance with 
the requirement that the notice state wherein it failed to conform to the 
warranty. 

3. Sales <g=3288(2)— Provision that use for 10 days without notice of defects 

shall be conclusive évidence of fulfiilment of warranty is valid. 

In a contraet for the sale of machine with warranty of satisfactory 
performance, a provision that use for any 10 days without notice of 
failure to conform to warranty shall be conclusive évidence of tlie fui- 
Aliment of the warranty was valid. 

4. Saies <g=3285(3)— After one notice of breach of warranty, buyer may wait 

reasonable time for repairs. 

Where buyer of machine gave notice to seller, withiu 10 days after it 
was put into opération, that it did not conform to the warrfinty, the 
buyer could wait a reasonable time after giving such notice for tlie sellei' 
to make proper adju.stments in the machine to remedy the difflcul ty, as it 
had a right to do under the contraet, and the opération of the machine 
during that time without giving additional notices did not defeat the 
buyer's right to claim breach of warranty under the clause that opera- 
ation of the machine for any 10 days without notice should be conclusive 
évidence of fulfiilment of the warranty. 

5. Sales <s=>285 (4)— Provision that assistance hy seller does not excuse failure to 

give notice does not apply to attempt to remedy defects under warranty. 

A provision that, if fhe seller shall, at the request of the buyer, render 
assistance in operating the machinery, that fact shall not excuse the 
failure of the buyer to perform the conditions of the warranty, applies 
to a voluntary as.sistance on the part of the seller, and does not prevent 
the attempt by the seller to make the machine conform to the warranty, 
after complaint 1)5' the buyer, from being a waiver of defects in the notice 
of breach of warranty. 

6. Saies <@=»44l (I)— Evidence held to warrant inference of sufficient notice of 

breach of warranty or of waiver thereof. 

Evidence that, the day after the buyers put the machine in opération, 
they telegraphed to the seller to send an engineman at once, to which the 
seller replied by promising to send a man, who thereafter came, with 
subséquent correspondence between the parties, and later attenipts to 
make the machine satisfactory, held to warrant the jury in flnding that 
the telegram and the subséquent correspondence were sufficient notice of 
breach of warranty, or that the requirement for such notice had beeu 
waived by the seller. 

7. Sales 4®=344l (4)— Evidence that cotton gin, which did not produce marKei- 

able product, was worthless, is not incredible. 

Testimony by défendants, who had considérable expérience in ginniug 
cotton, after describing the results secured by the use of the machine sohl 

@=>For other cases Bee same topic & KEY-NUMBER In ail Ke^-Numbered Digests & Indexes 



nOO 280 FEDERAL REPORTER 

by plaintiff, that the gins and feeders were worthless, is not incrodible, 
since a machine which fails to produce a standard product niay l)e not 
only worthless, but a great détriment, to one engaged in the business of 
ginning for the publi*. 

In EiTor to the District Court of the United States for the Western 
District of South CaroHna, at Greenville; Henry H. Watkins, Judge. 

Action by the Murray Company against S. A. Morgan and another, 
to recover the amount of four notes given for the purchase price of 
machinery, in which the défendants alleged a breach of warranty and 
filed a counterclaim for deceit. Judgment for the plaintiff for a part 
only of the amount claimed, and plaintiff brings error. Affirmed. 

Ernest F. Cochran, of Anderson S. C. (VV. D. Ellis, Jr., of Atlanta, 
Ga., and J. W. Quattlebaum, of Anderson S. C, on the brief), for 
plaintiff in error. 

T. Frank Watkins, of Anderson, S. C. (Samuel L. Prince, of Ander- 
son, S. C, on the brief), for défendants in error. 

Before WOODS and WADDILE, Circuit Judges, and WEBB, Dis- 
trict Judge. 

WOODS, Circuit Judge. In tliis action on four notes, aggregating 
$10,297.97 and interest, the validity of which was admitted, the jury 
found a verdict for only $4,985.18. The notes were given for balance 
of the purchase price of machinery for a ginning plant — two for the 
balance on the engine and two for the balance on the gins and attach- 
ments. Separate contracts were made for the engine and the gins, but 
they were practically cotemporaneous and one transaction. The war- 
ranty, identical in both papers, was as follows : 

"Saîd machinery is warranted to be of good material, and to perform well, 
if properly operated by compétent persons. IJpon startlng, if the purchaser at 
any time within 10 days is unable to vaake same operate well, telegraph or 
written notice stating wherein it fails to conform to the warranty is to be 
given by the purchaser to the Murray Company, at Atlanta, Ga. (and not 
verbally to any of its traveling men), and reasonable time shall be given the 
Murray Company to remedy the defect, the purchaser rendering ail necessary 
and friendly assistance ; and, in case trouble be caused from a clearly de- 
fmed original defect In the machinery itself, the Murray Company reserves the 
right to replace any defeetive part or parts, without charge, but such defoc- 
tive part or parts shall not condemn the machine to which it belongs. If on 
trial the machine cannot be made to fulflll the warranty, and the fault is in 
the machine itself, the amount of the purchase price of same is to be credited 
on the notes pro rata, or the money paid thereon refunded pro rata; tlic 
purchaser in such case not to hâve nor mal^e any claim for damages of 
any nature or character whatsoever against the Murray Company by reason 
of the failure of said machine to fulflll the warranty, but the pro rata diminu- 
tion of purchase price aforesaid to be the sole and only élément of damage 
for breach of this warranty. Failure of any article named herein to comply 
with this aforesaid warranty shall in no way affect this contract, nor the 
notes and chattel mortgage and trust deed given in accordance therewith as 
to the other articles named therein. Failure to malve such trial, or to givo 
such notice, shall be conclusive évidence of the fulfiUment of the warranty. 
If the Murray Company shall, at the request of the purchaser, render as- 
sistance of any liind in operating said machine, or any part thereof, or in 
remedying any defects at any time, said assistance shall in no case be deemed 
an acknowledgment on its part of a breach by it of this warranty, or a waiver 
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of, or excuse for, any fallure of the purchaser to fully keep and perform the 
conditions of this warranty." 

The défendants set up as a défense breach of warranty, and as a 
counterclaim alleged f aise and f raudulent représentation : 

"That the Murray Company had installed in Andersen eounty, S. C, and in 
neighboring counties a number of ginnery Systems or outflts similar to that 
offered défendants and that ail of said outfits were performing well, had 
always performed well and were giving perfect satisfaction to the purchasers." 

[1] We think the demurrer to the counterclaim was properly over- 
ruled. When grovving out of the same transaction, deceit and breach 
of warranty are not inconsistent causes of action, and may be joined. 
The gist of the action in such case is usually the breach of the war- 
ranty. But obviously cases may arise where the damages from the de- 
ceit may be greater than from the breach of the express warranty. 
Shippen V. Bowen, 122 U. S. 575, 578, 7 Sup. Ct. 1283, 30 L. Ed. 1172; 
Schuchardt v. Allen, 1 Wall. 359, 368, 17 L. Ed. 642; Kimber v. 
Young, 137 Fed. 744, 747, 70 C. C. A. 178. It follows that the de- 
fendants may join the défense of breach of warranty with counterclaim 
for deceit. Dushane v. Benedict, 120 U S. 630, 7 Sup. Ct. 696, 30 L. 
Ed. 810; Railroad v. Smith, 21 Wall. 261, 22 L. Ed. 513. Since the 
counterclaim for deceit was before the court testimony in support of 
it was properly admitled. 

But the défendants did not claim rescission, and the alleged deceit as 
to the unsatisfactory work of other like machinery was of no consé- 
quence if the machinery sold the défendants met the warranty. Under 
the évidence the counterclaim for deceit faded away, leaving as the ma- 
terial issue the claim for damages for breach of warranty. The Dis- 
trict Judge, therefore, properly limited the défendants' recovery to 
damages for breach of the warranty. 

The plaintifï asked for a directed verdict for the full amount claimed 
because the défendants had not met the two conditions required by the 
contract to make the warranty available : First, they had not in the 
notices given stated wherein the machinery failed to conform to the 
warranty ; and, second, they had not given notice of the defect alleged 
every lO days while the machinery was in use. 

[2] The machinery was warranted in gênerai terms "to be of good 
material and to perform well if properly operated by compétent per- 
sons." The contract required the notice of the purchaser to State 
"wherein it fails to conform to the warranty." Notice that the ma- 
chinery did not perform well was notice wherein it did not conform 
to the warranty that it would perform well. The contract did not re- 
quire that the purchaser should ascertain and notify the seller why 
the machinery did not conform to the warranty. The case in this re- 
spect is distinguished from the cases cited by plaintifï's counsel, hold- 
ing that where the contract required notice "wherein the machine was 
faulty," or "of the spécifie defect," or like requirement, a notice that 
the machinery was not working satisfactorily was insufficient. 50 L. 
R. A. (N. S.) note, p. 788. 

[3, 4] The contract provision, that "use for any 10 days without 
notice shall be conclusive évidence of the fulfillment of the warranty," 
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was valid. Case Threshing Machine Co. v. Dyches, 108 S. C. 412. 418, 
94 S. E. 1051; International Harvester Co. v. Law, 105 S. C. 520, 90 
S. E. 186. But this does not mean that, after one notice is given by 
the purchaser and acknowledged by the seller, the purchaser must con- 
tinue to bombard the seller with a new notice to the same efïect every 
10 days. Construing this provision in connection with that which al- 
lows the seller reasonable time after notice to remedy the defect, the 
fair construction is that the purchaser cannot use the machinery any 
10 days without giving notice that it fails to perform well ; but after he 
has given the notice the seller, as the contract provides, has a reason- 
able time to respond, and no further notice is required within that time. 
Surely no additional notice is required after the seller has responded 
to the notice and undertaken to make good the warranty in compliance 
with the purchaser's notice or demand for his légal right under the con- 
tract. 

[5] But it is said that, under another provision of the warranty, 
nothing that the seller does in response to the notice can relieve the 
purchasers from the obligation to repeat the notice every 10 days, al- 
though the seller may be engaged at the very time in the effort to make 
the machinery perform well in response to a notice already given. The 
provision relied on is the following: 

"If the Murray Company .shall, at the request of the purchaser, render as- 
sistance of any klnd in operatinR said machinery, or any part tliereof, or in 
renîedying any defects at any time, said assistance shall in no case be deemëd 
an acknowledgment on its part of a breach by it of the warranty, or a waiver 
of, or excuse for, any failure of the purchaser to fully lîeep and perform the 
conditions of this warranty." 

The mère assistance "in operating said machinery, or any part there- 
of, or in remedying any defects at any time" "at the request of the 
purchaser," hère mentioned, means a voluntary act of assistance on the 
part of the seller, and is a very différent thing from the légal obliga- 
tion assumed in the warranty by the seller to itself remedy the defect 
on the spécifie notice required of the purchaser. Observing this dis- 
tinction, it seems clear that although the mère gratuitous accommoda- 
tion of assistance to the seller at his request in operating the machine 
or remedying a defect does not constitute waiver of the written notice 
required to bring into existence the légal obligation of the seller to 
remedy any defect, yet the undertaking by the seller to discharge its 
own express légal obligation — not to assist the purchaser but to itself 
remedy the defect — in response to an irregular or insufficient notice is 
évidence of waiver of the irregularity or insufficiency of the notice. 
Lorenz v. Hart-Parr Co., 146 Wis. 261, 131 N. W. 446, 50 L. R. A. 
(N. S.) 796, note 797. In the light of this construction of the con- 
tract, défendants' évidence below recited justifîed the inference that 
the purchasers had given the required notice of the breach of the war- 
ranty, or, if they had not, that the seller had waived the insufficiency. 

[fi] Défendants began to run the machinery on October 1, 1920. On 
October 2d they telegraphed the plaintiff, "Send engine man at once." 
The jury might well find that the plaintifï understood from this that the 
engine was not "performing well," Plaintifï's answer implied accept- 
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ance of the notice as sufficient and a promise to remedy the defect. On 
October 7th the défendants wrote a letter saying they were having 
quite a lot of trouble, complaining of the belts, and stating that if the 
gins could not be made to work satisfactorily they did net want them. 
On the 8th plaintiff telegraphed that two belts had been sent. About 
the same time the agent of piaintiflf who sold the machinery appeared 
at défendants' ginnery, and, according to the testimony of the défend- 
ant Morgan, said he would wire the company and hâve a good gin man 
to corne and straighten the défendants out. On the 27th Jessen and 
Woodward came. The jury might well infer that their coming was in 
response to the telegram of October 2d and the letter of October 7th, 
and in pursuance of plaintiff's answers to the telegram and letter. 
Plaintiff was by the contract entitled to a reasonable time to respond 
to thèse notices before another 10 days began to run. The jury might 
well infer that the défendants were justified in waiting on the plaintiiï 
until October 27th. 

Woodward did not leave until October 29th, and a new period of 
10 days would not commence until that time. After Woodward lefl. 
défendants operated the machinery until November 3d, less than 10 
days from October 29th, and then wrote another complaint of failure 
of the gins to perform well, and of consumption of too much fuel by the 
engines. Two days afterwards, November 5th, plaintiff wrote prom- 
ising to send an expert oil man to make necessary adjustments. Again 
another 10 days did not begin to run until another agent of plaintiff, 
Millizor, came' on November 23d. After that défendants ran the plant 
only on December Ist. 2d, 3d, 4th, lOth, 17th, 18th, 24th, 30th, and 
31st. But on the 31st — before the expiration of the tenth day of use 
from the time Millizor left — Delk, another agent sent by plaintiff, came 
to remedy the defects. December 3 Ist and January Ist could not be 
counted against the défendants because the plaintiff, through Delk, was 
then participating in running the machinery and trying to put it in or- 
der. 

This summary of the testimony shows that the jury might well infer: 
First, that the notices were not sent by défendants or received by plain- 
tiff' as mère requests for assistance, but were in the nature of demands 
that the Murray Company should comply with its légal obligation to 
make the machinery perform well ; second, that the défendants did 
comply with the requi rement that they should not use the machine for 
any 10 days without notice to the plaintiff within the meaning of the 
contract ; and, third, that even if the notices were not in time, or were 
irregular from any other cause, the plaintiff waived the irregularities by 
acting upon the notices. It follows that the District Judge was right in 
his construction of the contract, and in refusing to direct a verdict for 
lack of notice by the défendants. 

[7] The testimony as to damages in ail cases like this must of neces- 
sity lack accuracy. But both défendants, having considérable expéri- 
ence with ginning, after describing the results to the cotton of the 
use of the gins, testified the gins and feeders were worthless. We can- 
not say this was incredible, for a gin that does not gin clean, and in 
other respects fails to produce a standard resuit, may be not only 
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worthless, but actually a great détriment, to one engaged in the business 
of ginning for the public. 

We hâve discussed ail of the 44 assignments that seem to be of con- 
séquence, and find no error. 

Affirmed. 



MURRAY CO. V. ASHLEY. 

(Circuit Court of Appeals, Fourth Circuit. February 7, 1922.) 
No. 1012. 

1. Sales <@=3^285 (3)— Notice of breach of warranty held sufficient. 

Where tlie machine sold was warrantée! to perform well, and the buyer 
was required to give notice stating wherein the machine failed to con- 
form to the warranty, a telegram, requesting the seller to send a man to 
look over the engine and gin, which were not satisfactory now, was suffi- 
cient notice. 

2. Sales <@=3286— Seller cannot complain buyer waited unreasonable time for seiu 

er's performance of promise. 

Where the sale contract required the buyer to give the seller an oppor- 
tunity to remove defects, so as to make the machine conform to the war- 
ranty, and the seller, af ter notice f rom the buyer the machine was not 
satisfactory, promised to send a man to adjust It, the seller cannot com- 
plain that the buyer thereafter waited an unreasonable tlme for the 
seller to perform his promise. 

3. Sales <s=>285(4)— Statement seller would do nothing more waives requirement 

of future notice of breach of warranty. 

A statement by the seller, after several attempts to make the machine 
conform to warranty, that it would do nothing f urther, was a waiver of 
future notices that the machine did not conform to warranty, required 
by the contract. 

4. Sales <@=>445 (5)— Evidence held to take to the Jury questions whether notice 

of breach was given or was waived. 

In action on notes given for the purchase priée of machines, évidence 
held sufficient to take to the jury the issues whether the buyer had given 
notice of the breach of warranty, as required by the contract, and 
whether the seller had waived such notice. 

In Error to the District Court of the United States for the Western 
District of South Carolina, at Greenville; Henry H. Watkins, Judge. 

Action by the Murray Company against Joe M. H. Ashley. Judg- 
ment for the plaintiff for part only of amount sued for, and plaintiff 
brings error. Affirmed. 

Ernest F. Cochran, of Anderson, S. C. (W. D. EHis, Jr., of Atlanta, 
Ga., and J. W. Quattlebaum, of Anderson, S. C, on the brief), for 
plaintiff in error. 

T. Frank Watkins, of Anderson, S. C. (G. B. Greene and C. E. 
Earle, both of Anderson, S. C, on the brief), for défendant in error. 

Before WOODS and WADDIEL, Circuit Judges, and WEBB, 
District Judge. 

WOODS, Circuit Judge. In this action on promissory notes given 
for the balance of purchase money for machinery, the légal questions 

^=:3Por other cases see same toplc & KEY-NUMBEE in ail Key-Numbered DUests & Indexe» 
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are the same as in Murray Co. v.S. A. Morgan and W. L. Bond, 280 
Fed. 499, this day decided. The contracts are identical. On the issue 
of f ailure to give the notice required to make the warranty effective, the 
facts are somewhat différent. 

[1] The défendant began to use the machinery on October 8th. On 
October 13th — less than 10 days thereafter — the défendant sent this 
telegram to the plaintiff : 
"Send a man to look over engine and gin. Not satisfactoi-y now." 

This was sufïicient notice of faikire to comply with the gênerai war- 
ranty that the machinery should "perform well," and was a statement 
"wherein it failed to conform to the warranty." The plaintiff answered 
the telegram on the same day : 

"Hâve Wired Woodward, care L. H. Bagwell Piedmont see you at once." 

Woodward arrived on October 17th and worked on the machinery 
until October 27th. It is apparent that the 10 days period did not run 
against the défendant after the plaintiff answered his telegram until 
October 27th, when its work was completed. 

[2] The plaintiff went to Atlanta on November Ist, less than 10 
days after Woodward had completed his work, and complained in per- 
son to one Vass in the company's office of defects in the machinery. 
Vass promised to send a man to repair the defects complained of, but 
this promise was not performed. The acceptance by the plaintiff at its 
gênerai office of this verbal complaint and the verbal promise of Vass, 
apparently acting for plaintiff, to act on it, was évidence of waiver of 
the requirement that complaint should be made by telegram or letter. 
The 10 days did not ag-in begin to run against the défendant until 
the plaintiff had had a reasonable time to perform this promise. It did 
not lie in the mouth of the plaintiff to complain that the défendant wait- 
ed an unreasonable time for it to comply with its promise. 

It appears from de fendant' s testimony that he did nothing more until 
N'ovember 29th, when he again complained in person at the Atlanta 
office. It was a question for the jury to determirje whether the de- 
fendant had waited an unreasonable time for the plaintiff to respond 
without making further complaint. 

[3] When, on November 29th, the plaintiff in its office in Atlanta 
told the défendant that it would do nothing further, this was in effect 
a notice to the défendant that he need make no further complaints, that 
they would be disregarded, and put an end to the condition that run- 
ning the machinery for 10 days without complaint would work a for- 
feiture of his rights under the warrant)'. 

[4] This évidence makes the questions for the jury, whether the de- 
fendant had complied with the contract in giving notices and using the 
machinery, or, if not,^ whether plaintiff had waived the requirement as 
to notice and use. The District Judge was correct, therefore, in the 
submission of thèse questions to the jury. 
Afifirmed. 
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KIRK et al. v. UNITED STATES, 

(«rcnlt Court ol AppeaU, Bighth Circuit March 29, 1922.) 

No. 5612. 

1. Crimlnal law is=»l 169(1)— Admission of Immatarlal évidence held harmies». 

In prosecution for violation of régulations concerning the distillation 
of liquors prior to repeal thereof by National Prohibition Act, tit. 2, $ 35, 
testimony as to exécution of défendants' appearance bonds helcL harmless, 
where not foUowed by otber évidence; testimony tberefore becoming 
immaterial. 

2. Witnesses ig=3266— Déniai of full and fair cross-examination Is errer. 

Déniai of a full and falr cross-examination Is error. 

3. Criminai law (gssl 186(4)— Examination of witnesses and interférence In cross* 

examinatlon not ground for reversai where not prejudicing substantial rights. 
The examination of witnesses by the trial judge aud interférence in 
the cross-examination of witnesses held not ground for reversai under 
Judicial Code, i 269 (Comp. St. Ann. Supp. 1919, § 124fi), where the sub- 
stantial rlgbts of the défendant were not infringed. 

4. internai revenue (^=347- Fallure to submit tlieory of défense held ground for 

reversai. 

In prosecution for violation of régulations concerning the distillation 
of liquors prior to repeal by National Prohibition Act, tit. 2, § 35, in 
whieh the défense claimed that the circumstantial indicia on the land on 
which it was claimed that distilling opérations had been conducted arose 
from domestic and stock-feedlng purposes, the failure to submit such 
theory held ground for reversai. 

In Error to the District Court of the United States for the Eastem 
District of Oklahoma ; Robert L. Williams, Judge. 

W. M. Kirk and others were convicted of violating régulations con- 
cerning the distillation of liquors, and they bring error. Reversed, 
and new trial granted. 

S. M. Rutherford, of Muskogee, Okl., for plaintiflfs in error. 

John T. Harley, Asst. U. S. Atty., of Coalgate, Okl. (C. W. Miller, 
U. S. Atty., of Muskogee, Okl., on the brief), for the United States. 

Before HOOK,"Circuit Judge. and COTTERAL and JOHNSON, 
District Judges. 

COTTERAL, District Judge. The plaintiflfs in error were convict- 
ed of violating régulations concerning the distillation of liquors, as 
imposed by the internai revenue stctutes, which were in force in Sep- 
tember, 1919, when the offenses were laid and to which the évidence 
conformed, and were not repealed by the National Prohibition Act 
until the follovving January. Section 35, tit. 2, 41 Stat. 305, 317. Ket- 
chum V. U. S. (C. C. A.) 270 Fed. 416; U. S. v. Yuginovich, 256 U. 

5. 450, 41 Sup. Ct. 551, 65 L. Ed. 1043 (June 1, 1921). 

As there was no claim of compliance with the régulations, the issue 
presentcd to the jury was therefore whether the défendants had en- 
gaged in the production of whisky. Four officers testified to certain dis- 
coveries on the land of défendant Craig, indicative of récent distilling 
opérations. The indictment was dismissed as to Hammons, who testi- 

^ssFor otber cases see same toplc & KBY-NUMBBR In ail Kejr-Numbered DlcMti A Indexes 
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fied for the government to an arrangement with the défendants on 
trial for making the whisky, the exécution of the enterprise, and the 
subséquent dismanthng and sécrétion of the apparatus employed. He 
appears to hâve made a confession and a retraction, and at the time of 
trial was a state convict. There was déniai by the défendants of the 
whisky making and explanation that the articles found on the land had 
been used for innocent and legitimate purposes. 

The grounds assigned as a basis for reversai are: (1) The admission 
of incompétent évidence ; (2) undue interférence by the trial judge 
with the examination of witnesses ; and (3) error in giving and refus- 
ing instructions to the jury. 

[1] 1. To sustain the first assignment, portiorfs of the testimony are 
set out, comprising more than five pages of the record. The testimony 
of the officers is assailed as consisting of spéculation and déductions, 
for example, their référence to the discovery of a "furnace" ; but this 
was not denied, and the défendants claimed it was "the wash place 
of the family." The physical facts were given, and among them a 
showing of rocks torn down and of fire, and they were sufficiently de- 
scriptive to leave the matter fully to the jury. The objection to kindred 
subjects was purely technical and without merit. The commission^r 
testified to the exécution of defendant's appearance bonds, which was 
not followed up by other évidence, and thus became immaterial ; but 
it was in no way harmful to the défendants. The défense was not per- 
mitted to introduce the signature of Hammons upon his bond, without 
the entire instrument, for comparison with that on the retraction, but 
this ruling was later corrected by the court. Thèse instances are il- 
lustrative. Chiefly, the other objections hâve not been discussed, and 
no error appears in disposing of them. 

[2, 3] 2. The next spécification is that the trial judge took over the 
examination of witnesses for the government and by interférence pre- 
vented the cross-examination of witnesses. The record discloses that 
he interrogated the witnesses to an unusual extent. But his authority 
in this respect when exercised in a non-prejudicial manner, and subject 
to the same exceptions as if conducted by counsel, cannot be questioned. 
38 Cyc. 1316; 26 R. C. L. 1925, 1926. We hâve been unable to dis- 
cover any resulting préjudice to the défendants from the inquiries made 
in this case. Cases are relied upon wherein the fair limitations of in- 
quiry were exceeded, but we find them either inapplicable, or not au- 
thoritative in the fédéral courts. One of those cited is Johnson v. U. 
S. (C. C. A.) 270 Fed. 168, wherein it was said that the opinion of the 
trial judge was concededly indicated by his inquiries, and this alone 
"would not be enought to hold the trial unfair, because prejudicial 
to the défendants" ; but it was followed by a one-sided charge to the 
jury. There were interruptions of counsel while cross-examining wit- 
nesses. Undoubtedly, a déniai of a full and fair cross-examination is 
error. Harrold v. Oklahoma Terrhory, 169 Fed. 47, 94 C. C. A. 415, 
17 Ann. Cas. 868. But for the most part it seems to hâve been even- 
tually accorded, or at least not curtailed, beyond the discrétion of the 
court. Id. We are not persuaded that the substantial rights of the 
défendants were infringed by the court either in conducting or restrict- 
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ing the examination of the witnesses, and this assignment of error 
cannot be sustained. Section 269, Judicial Code (Comp. St. Ann. Supp. 
1919, § 1246). 

3. There bas been no discussion of the instructions which were re- 
fused, and we pass them without notice. The complaint of those given 
is that they did not fairly state the défense, were argumentative, and 
destructive of the défendants' testimony. The gênerai rules of law ap- 
plicable to the case were elaborately and accurately defined in the 
charge, and .various objections hâve been argued, which are not well 
taken. But we are convinced that error intervened in material re- 
spects. The charge is, of course, not open to criticism, because it re- 
flected the opinion of Ihe court as to the facts, as this was permissible, 
provided it was made clear that the jury must find them, which was 
donc. There was no direct opinion, but it was clearly inferable from 
the charge upon the évidence, which was largely in the form of ques- 
tions. We can only regard the charge in that connection as an ai^i- 
mentative présentation from the standpoint of the prosecution, well 
calculated to influence a resuit adverse to the défendants, and as prac- 
tically ignoring the défense, except in the way of déniais. 

We think the exception by counsel "to the court failing to state clear- 
ly the theory of the défense" should be upheld. Oppenheim v. U. S., 
241 Fed. 625, 154 C. C. A. 383. It was essential for the government 
to establish that distilling opérations had been conducted on the land 
of Craig. The charge was persuasive that such was the fact. But 
there was omission to directly or substantially submit the claim of the 
défense that the circumstantial indicia on the land arose from domestic 
and stock-feeding purposes. The défendants were entitled to this, as 
it was a spécifie question upon the testimony for décision by the iury. 
Northern Cent. Coal Co. v. Hughes, 224 Fed. 57, 139 C. C. A. 619. 

For thèse reasons, we conclude the iudgment as to each of them 
must be reversed, and a new trial granted. 

It is so ordered. 

HOOK, Circuit Judge, presided at the hearing of this case, but died 
before a final conclusion was reached and this opinion was prepared. 



W. E. HEYSER LUMBER CO. v. MAYTON LUMBER CO. 

(Circuit Court of Appeals, Fourtli Circuit. February 7, 1922., 

Ko. 1924. 

Sales (S=3lOI, 174— Default of buyer excuses nondelivery; rig!)t to resc!nd not 
waived, as to future instaliments, by acceptance of past-due instaliments. 

A buyer of lumber to be delivered in instaUnieiitw, eacli iiistaliiueiit to 
be paid for within 30 days after sliipinent, wUiL-h was in default fur 
several payments, cannot maintain an action ajjiiinst the seller for brcac-li 
of the contract in refiising to make further sliipiueiits. nor was accep- 
tance of payment by the seller tliereafter a waiver uf tUe ri:;lit to riscind 
the contract as to future deliveries. 

^z^For other case» see same toplc & KEY-NUMBER In ail Key-Numbered Pige^l^: a; i i;^. /.o^ 
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In Error to the District Court of the United States for the North- 
ern District of West Virginia, at Parkersburg; William E. Baker, 
Judge. 

Action at law by the W. E. Heyser Lumber Company against the 
Mayton L,umber Company. Judgment for défendant, and plaintifif 
brings error. Affirmed. 

Francis P. Moats, of Parkersburg, W. Va. (Geo. W. Johnson, of 
Parkersburg, W. Va., on the brief), for plaintifif in error. 

J. C. McWhorter, of Buckhannon, W. Va. (Young & McWhorter, 
of Buckhannon, W. Va., on the brief), for défendant in error. 

Before KNAPP, WOODS, and WADDILL, Circuit Judges. 

KNAPP, Circuit Judge. In the court below the W. E. Heyser L,um- 
ber Company, plaintifif in error, was plaintifif, and the Mayton Lum- 
ber Company défendant; they will be so designated in this opinion. 
The action is for breach of contract, and the material f acts appear to 
be thèse: 

Early in June, 1916, défendant sold to plaintifif 300,000 feet of 6/4 
hard maple, to be delivered on board cars at Pickens, W. Va., and 
shipped as ordered by plaintifif when 60 to 90 days dry. Défendant 
asserts, and the trial court held, that this contract was rescinded or 
superseded by a second contract, made in the latter part of August, by 
which défendant sold to plaintifif 500,000 feet of 8/4 hard maple and 
five cars of soft maple, at specified priées, and with the same condi- 
tions respecting deliveries and shipments as provided in the first con- 
tract. It is enough to say hère that the cancellation of the June con- 
tract, or its merger in the August agreement, was clearly established 
by the testimony, and the latter therefore présents the only question 
that needs to be considered. 

Plaintifif admits, or at least does not deny, that under the August con- 
tract deliveries were promptly made f rom time to time as ordered until 
a total of about 209,(XX) feet of hard maple had been shipped, of which 
the last carload was delivered on the lOth of November; that pay- 
ment was due in each case "in 30 days af ter the date of the invoice" ; 
that payment for the November shipment and previous shipments 
became due on or before the lOth of December ; that an aggregate of 
more than $8,300 was then due and remained unpaid; that plaintiff 
also owed at that time a past-due debt of some $3,000 to the Sun Lum- 
ber Company, an associate concern having the same président and 
practically the same ownership as défendant ; and that because of this 
default of payment défendant refused to make further deliveries. 

Without adding to this review of the testimony we need only say 
that careful examination confirma the summary of the case hy the 
leamed trial judge, as follows : 

"In this case it is undisputed that the plaintiff company dld receive and ac- 
cept several installments of the lumber under the 500,000-foot 8/4 contract; 
that It did not psy therefor as required by the terms of the contract; that 
it finally did settle the past-due indebteduess, but before dolng so souglit to 
make the continuation ot the contract a condition précèdent to the payment 
thereof ; but défendant did not agrée to such condition, and finally refused 
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to continue the contract or make furtlier shipments and dehverles tùere- 
under." 

And the following was stated to be the applicable rule of law : 
"A buyer of goods under a commercial contract to pay for each successive 
Installment witliin a fixed period after delivery, wlio suffers one or more of 
such payments fo be in default, and fails to respond to repeated requests and 
demanda on the part of the seller to make such payments, cannot malntain 
«n action against the seller for an alleged breach of the contract in failing 
to make future deliveries. The buyer in such case is in default, and the 
right of the seller to rescind the contract is by law held to be undeniable. 
The légal obligation vipon the buyer is to pay such debt due for goods so 
■delivered and accepted by him upon demand and without condition attached 
to such payment. In such case the seller may accept payment of overdue pay- 
ments for the delivered Installments without. being held by law to hâve 
waived his right to cancel the contract for future deliveries. The past-due 
installments are due him for the value therefrom recelved by the buyer, and 
the seller can only be held to hâve waived his right to cancel by an express 
agreement upon his part to do so." 

A verdict for défendant was accordingly directed, and the case cornes 
liere on writ of error. 

We are of opinion that the ruling just quoted is sustained by the 
decided weight of modem authority. A few citations will suffice. In 
R. C. L. § 559, where numerous décisions are collated, the governing 
principle is stated as f ollows : 

"Where a contract of sale provides for deliveries in Installments and the 
payment of the priée of each installment as delivered, or within a stated time 
thereafter, and before the delivery of the following installments is due de- 
fault in payment is made, the seller may rescind the contract." 

In Ohio Valley Buggy Co. v. Anderson Forging Co., 168 Ind. 593, 
:81 N. E. 574, 11 Ann. Cas. 1045, the court says : 

"A buyer of goods under a contract to pay for each successive installment 
within 60 days after delivery, who faits repeatedly to make such payments 
within the required time, cannot maintaln an action against the seller for 
an alleged breach of the contract in failing to make further deliveries. The 
•default of the buyer gives the seller the right to rescind the contract." 

In the syllabus of Hull Coal & Coke Co. v. Empire Coal & Coke 
■Co., decided by this court, 113 Fëd. 256, 51 C. C. A. 213, it is said: 

"Where a buyer in a, contract for weekly shipments of coke for a fixed 
period failed to pay on the 20th of the month for the coke recelved during 
the preceding month, as required by the ternis of the contract, the seller 
might repudiate the contract ; the latter not being in default." 

The same rule obtains where the buyer of goods to be shipped in 
installments refuses acceptance of belated shipments, because not made 
within the time provided in the contract, and the seller sues to recover 
damages. Such a case is Norrington v. Wright, 115 U. S. 188, 6 
Sup. Ct. 12, 29 L,. Ed. 366, in which the subject is discussed at length 
and the leading American and English décisions carefuUy analyzed 
and distinguished. The conclusion of the court is stated in thèse 
words (115 U. S. 205, 6 Sup. Ct. 15, 29 L. Ed. 366) : 

"The plaintifF, denying the défendants' right to rescind, and asserting that 
the contract was still in force, was bound to show such performance on his 
part as entltled him to demand performance on their part, and, having failed 
Ao do .so, cannot maintaiii tliis action." 
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In our judgment thîs covers the instant case. When défendant re- 
f used to make further deliveries, plaintifï was in def ault ; the con- 
tract on its part had been broken, not merely in a technical sensé, due 
to inadvertence or excusable neglect, but in a substantial and important 
respect, and under circumstances wliich cast some doubt upon its con- 
tinuing solvency. Moreover, plaintiff was apparently aware that it was 
not entitled to demand performance by défendant, for it sought a 
promise that shipments would be renewed if payment was made of 
the amount in arrears, and it was only after failure to obtain such a 
promise that its indebtedness was discharged. This being so, it seems 
ciear that the acceptance by défendant of past-due payments was not 
a waiver of its right to rescind. As is said in Ohio Valley Buggy Co. 
V. Anderson Forging Co., supra : 

"In such a case the seller of the jçoods, by accepting overdue pa.vments for 
installments delivered, does not waive the i-ijjht to rescind the contraet as ta 
remaining installments, or to interpose, in an action by the buyer for breacli 
of the contrac't, the défense that payments were not made when due." 

See, also, Tiedeman on Sales, § 210, in which the point is fully dis- 
cussed and numerous cases cited. 
Affirmed. 



YOHN V. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. March 6, 1922.) 
No. 194. 

1. Commerce <s=933— Goods moving between points in same state through an- 

other state constitute "Interstate shipment," within larceny statute. 

A shipment originatlng in one state and consigned to a point in the same 
state, but moving in its course through another state, constitutes an "In- 
terstate shipment," within tlie meaniiig of Act Feb. 13, 1913, § 1 (Corap. 
St. § 800^), providing for punishment of larceny of goods in Interstate 
commerce. 

2. Commerce €=>I6— "Intrastate commerce" defined. 

"Intrastate commerce" is that commerce which is, during its wliole 
course of transportation, within the jurisdiction of a single state. 

[Ed. Note. — For othor définitions, see Words and Phrases, Intrastate 
Commerce.] 

In Error to the EHstrict Court of the United States for the Southern 
District of New York. 

Criminal prosecution by the United States against William Yohn. 
Judgment of conviction, and défendant brings error. Affirmed. 

See, also, 275 Fed. 232. 

Stanton & McDonald, of New York City (John T. Clancy, of New 
York City, of counsel), for plaintifï in error. 

William Hayward, U. S. Atty., of New York City (Garrett W. Cot- 
ter, Asst. U. S. Atty., of New York City, of counsel), for the United 
States. 

Before ROGERS, HOUGH, and MAYER, Circuit Judges. 

(gsaFor other cases see same toplc & KBY-NUMBER Ih ail Key-Numbered Digests & Indexe» 
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ROGERS, Circuit Judge. The défendant below has been convicted 
under an indictment which charged him and two others with the lar- 
ceny from a railroad car belonging to the New York Central Railroad 
Company of five cases of cheese, which were moving in Interstate com- 
merce over the Hne of the West Shore Railroad from Massena Springs, 
in the state of New York, through the state of New Jersey, to New 
York City. His codefendants were acquitted. 

The indictment was filed on April 20, 1921. The trial began on May 
6th. For reasons which do not appear the trial was adjourned on May 
lOth to May 16th, and a verdict of guilty was returned on May 18th. 
On May 23d the défendant was sentenced to three years' imprisonment 
in the United States penitentiary at Atlanta, Ga. A writ of error was 
sued out on August 5th, and the défendant was released on bail in the 
sum of $5,000 pending the final détermination of the case in this court. 

[1] At the trial his counsel moved to quash the indictment on the 
ground that it showed upon its face a state and not an Interstate ship- 
ment. The motion was denied. After verdict his counsel moved in 
arrest of judgment, on the ground that the court had no jurisdiction, 
as the indictment disclosed on its face no offense against the United 
States, as it showed an intrastate and not an Interstate shipment. The 
motion was denied. The indictment is founded upon the Act of Feb- 
ruary 13, 1913, which reads in part as follows: 

"Whoever shall unlawfuUy break the seal of any railroad car contalning 
iuterstate or foreign shipments of freight or express, or shall enter any such 
«ar with intent, in either case, to commit larceny theiein ; or whoever shall 
steal or unlawfully take, carry away, or conceal, or by fraud or déception ob- 
tain from any railroad car, station hou.se, platform, dépôt, steamboat, vessel, 
or wharf, with intent to couvert to his own use any goods or chattels moving 
as, or which are a part of or which constitute, an Interstate or foreign ship- 
ment of freight or express, or shall buy, or receive, or hâve in his possession 
any such goods or chattels, knowing the same to hâve been stolen, * * * 
shall in each case be flned not more than $5,000 or imprisoned not more than 
10 years, or both." 37 Stat. 670 (Oomp. St. § 8603). 

The sole question which can be considered is whether a shipment 
originating in one state and consigned to a point in the same state, but 
moving in its course through another state is Interstate commerce with- 
in the meaning of the statute. 

[2] It is contended on defendant's behalf that the shipment was not 
of an interstate character, because the point of origin and the point of 
destination were in the same state. The contention is untenable. In- 
trastate commerce is that commerce which is during its whole course of 
transportation within the jurisdiction of a single state. Commerce 
which originates in a state, passes into another, and then returns to the 
first, is interstate, as it has gone beyond the state in which it originated, 
and then passed back again into it, and so has become subject to différ- 
ent jurisdictions in the course of its transportation. Neither state is 
able to protect it during the whole period of its transportation, and 
this fact makes fédéral control practically necessary, as well as legal- 
ly possible. 

The identical question was presented to the Court of Appeals for 
the Third Circuit in United States v. Moynihan, 258 Fcd. 529, 169 C. 
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C. A. 469. In that case the shipment originated in New York City, 
and was to be transported to Buffalo, N. Y. It was routed througli 
the States of New Jersey and Pennsylvania. The court held the ship- 
ment interstate. After setting forth the facts relating to the origin 
and destination of the shipment, and its passing from the state of origin 
through other states to its destination within the state of origin, the 
court said : 

"It follows that the baie of silk was actually moving as an interstate ship- 
ment, and was the elass of commerce Congress had power to protect from dép- 
rédation in transit." 

The défendant reHes upon Lehigh Valley Railroad Co. v. Pennsyl- 
vania, 145 U. S. 192, 12 Sup. Ct. 806, 36 L. Ed. 672. The décision in 
that case was that for purposes of taxation such a shipment as the one 
hère involved might be regarded as within the state's control. But, as 
the court pointed out in Hanley v. Kansas City Southern Railway Co., 
187 U. S. 617, 23 Sup. Ct. 214, 47 L. Ed. 333, what was said in the 
Lehigh Valley Case was carefully confined to purposes of taxation. 

Judgment affirmed. 



MARTIN et al. v. UNITED STATES. 

(Circuit Court of Appeals, Fourth Circuit. March 25, 1922.) 
No. 1938. 

Post offics ©=349— Evidence held to support conviction for stealing mail matter. 

Evidence held to sustain convictions for stealing from the mails and 
for Ivnowingly having the stolen property in possession. 

In Errer to the District Court of the United States for the Eastern 
District of Virginia, at Norfolk; Edmund Waddill, Jr., Judge. 

Criminal prosecution by the United States against Maggie E. Martin 
and Thomas H. Martin. Judgments of conviction, and défendants 
bring error. Affirmed. 

H. M. Smith, Jr., of Richmond, Va., for plaintiffs in error. 
Paul W. Kear, U. S. Atty., of Norfolk, Va. (Lester S. Parsons, Asst. 
U. S. Atty., of Norfolk, Va., on the brief), for the United States. 

Before KNAPP and WOODS, Circuit Judges, and ROSE, Dis- 
trict Judge. 

WOODS, Circuit Judge. Défendant Thomas H. Martin was con- 
victed on iîve counts of the indictment charging him separately with 
stealing, abstracting, and removing from the mails one cameo brooch, 
two silver pickle forks, and three pillow tops. His mother, Maggie 
E. Martin, was convicted on an indictment charging her with the un- 
lawful and felonious possession of the same articles with knowledge 
that they were stolen. The two cases were tried together by consent. 
Error is assigned in the refusai of the District Court to direct acquit- 
tais in both cases for lack of évidence, and to order a new trial on the 
ground that the évidence was not sufficient to support the verdicts. 

^=9For other casts^ee same tople & KEY-NUMBER in ail Key-Numbered Dlgests & Indexe» 
280 F.— 33 
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The évidence against the défendants in brief was this : Young Mar- 
tin, who was 19 years of âge, was a mail messenger in the autumn and 
winter of 1919-1920. His duty was to carry mail pouches to Hilton 
post office from a point on the railroad 1,000 feet distant, and parcel 
post sacks from North Newport News, a distance of half a mile. He 
lived in the house with his father and mother near North Newport 
News station. The front room of the house had been lately used as 
a railroad ticket office. A number of boarders had access to it. Mrs. 
Martin had been postmistress at North Newport News from 1909 to 
1914. She and her husband, as well as Thomas H. Martin, handled the 
parcel post mail. The custom was to take the mail sacks from the 
place where they were thrown off the train to the front room of the 
Martin house, and thence, later on, in an automobile to the post office. 
Thomas H. Martin was in control of the mail, and responsible for it 
until he delivered it to the post office. The postmaster testified there 
was no reason for not carrying the mail directly to the post office. 

From the fact that mail bags had been eut there, the postal officers 
suspected that losses of mail on the route had occurred at Hilton. They 
placed decoy articles in the mail and went to North Newport News for 
observation. In the af ternoon Thomas H. Martin delivered to the post 
office one of the sacks that were under observation. On examination 
it was discovered that a lot of perfume and a package containing three 
$1 bills placed in the sack by the officers were missing. In answer to 
their inquiry, young Martin told the officers he had delivered ail the 
pouches and sacks received from the train. Under the authority of a 
search warrant, the officers searched the house, and found in the front 
room about a dozen sacks of mail, some of them having been put off 
the day before. Thomas H. Martin's improbable explanation of his 
untrue statement that he had delivered ail the sacks and pouches was 
that a colored boy had handed him the sacks from the house, and he 
supposed he had them ail. Search of Mrs. Martin's room upstairs dis- 
closed a cameo brooch stolen from the mail, stuck in the back of a pair 
of old trousers. Mrs. Martin claimed that this brooch had been left 
her by her mother. There was évidence tending to show that this state- 
ment was untrue. The two stolen pickle forks and three stolen pillow 
tops were found up in the chimney of Mrs. Martin's room. 

Thus it appears that the court and jury, had, as évidence of guilt of 
Mrs. Martin, not oniy the possession of the stolen goods in very unusu- 
al places, as if for concealment, but her f aise statement as to the source 
from which they came, and the absence of any explanation of her pos- 
session, except that other persons sometimes passed through her room. 
This was évidence from which the jury were justifiable in inferring 
her guilt. 

Agâinst Thomas H. Martin was this proof : His custody of the mail 
sacks and pouches; the stealing of articles from them while in his 
possession, in the house where he lived with his mother ; his f aise state- 
ments to the officers; the taking of the perfume' and the money from 
thé sack in which it had been placed by the officers, and the absence 
of any testimony tending to suggest the taking by àny other person. 
Both the défendants were on the stand, and undertook to explain the 
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évidence against them. It was for the jury to détermine whether the 
évidence, taken in connection with the probability of their explanations 
and their manner on the stand, warranted the conviction, 
Affirmed. 



CORDLEY V. RICHARDSON CORPORATION. 

(Circuit Court of Appesils, Second Circuit, March 6, 1922.) 
Xo. 213. 

Patents <&=»328— 1,054,677, for water cooler, held void for lack of invention. 

The Cordley patent, Xo, 1.054,677, for improvements in cooler for liquids, 
held void for lack of invention. 

Appeal from the District Court of the United States for the Westerft 
District of New York. 

Suit in equity by Henry G. Cordley against the Richardson Cor- 
poration. Decree for défendant, and complainant appeals. Affirmed. 
For opinion below, see 278 Ked. 683. 

W. K. Richardson, Harrison F. Lyman, and Hector M. Holmes, ail 
of Boston, Mass., for appellant. 

Duell, Warfield & Duell, of New York City (F. P. Warfield, H. S. 
Duell, and L,. A. Watson, ail of New York City, of counsel), for ap- 
pellee. 

Before ROGERS, HOUGH, and MAYER, Circuit Judges. 

PER CURIAM. We agrée with the reasoning and conclusion of 
Hazel, J., who heard the case below, and think litigation over this 
patent a rather striking instance of an endeavor to put novelty and 
commercial success in the place of invention, a point we hâve recently 
commented on in Boston, etc., Co. v. Automatic, etc., Co., 276 Fed. 910. 

It is quite true that, in deciding the point of invention, which is al- 
ways a question of fact, courts should "view the subject-matter from 
the standpoint of the art concerned." Kurtz v. Blatt (D. C.) 263 Fed. 
392. But it is this view that is fatal to plaintiff's contention, for the 
patent teaches the art nothing ; it only rearranges old matter in a f orm 
probably attractive to the eye and useful for purposes of display. 

Decree affirmed, with costs. 



UNITED STATES v. ERNEST. 

(District Court, D. Montana. April 8, 1922.) 

No. 3978. 

Witnesses <@=3304(4)— Privilège or immunity under Prohibition Act llmited to wit- 
nesses for prosecution. 

Under National Prohil)ition Act, tit. 2, § 30, providing that uo person 
Bhall be excused from testifying in any suit. or proceeding for its violation 
on the ground thàt it may tend to incriminate him, but that any person so 
testifying Bhall not be subject to prosecution for or on account of any 
matter in relation to which he may hâve testitied, the immunity granted 
is llmited to witnesses called and used by the prosecution. 

Ê=»For other cases see same tople & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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Criminal prosecution by the United States against Martin Ernest. 
Judgment of conviction. 

John L. Slattery, U. S. Atty., and Ronald Higgins and W. H. Meigs, 
Asst. U. S. Attys., ail of Helena, Mont., for the United States. 
Freeman, Thelen & Frary, of Great Falls, Mont., for défendant. 

BOURQUIN, District Judge. This is a trial before the court upon 
a charge of violation of the National Prohibition Act (41 Stat. 305) in 
transportation and possession of whisky and gin. The évidence is that 
of the trial of another défendant and involving the same transaction, 
wherein this défendant was subpœnaed by plaintifï, and in respect to 
which he testified upon call by défendant. And it is stipulated that in 
so far as that circumstance ought to avail him, had he pleaded it in 
bar, he will be given the benefit of it herein. 

Section 30, title 2, of the act, to which défendant appeals, provides 
that: 

"No person shall be exciised, on the ground that it may tend to incrlminate 
him or .siibject him to a penalty oi- forfeiture, from attending and testifying, 
01- producing books, papers, (iocuments, and other eviflent-e in obédience to a 
subpœna of any court in any suit or proceeding based upon or growing out 
of any alleged violation of this Act ; but no natural person shall be prosecuted 
or sul).iected to any penalty or forfeiture for or on aecbunt of aiiy transaction, 
matter, or thing as to which, in obédience to a subpcena and under oath, he 
may so testify or produee évidence, but no person shall be exempt from 
prosecution and punishment for perjury committed in so testifying." 

The broad and gênerai terms of this section would include defend- 
ant's case and afford him a complète défense, provided their literal 
import be accepted to arrive at législative intent. Various considéra- 
tions of statutory construction, however, reject this interprétation, and 
constrain limitation and control of the section's terms to apply to wit- 
nesses for the prosecution only. , 

The prior law authorizes the prosecution to offer immunity to some 
persons involved in guilty transactions, if they will testify for the gov- 
ernment in prosecution of others likewise involved. Always this pol- 
icy of immunity has been to serve the prosecution and never the dé- 
fense. Where numbers are involved in an offense, the advantage is 
with the défense. As a rule offenders hang together, lest otherwise they 
hang separately. 

This renders more difficult the task of the prosecution to prove guilt 
beyond reasonable doùbt, and because thereof is this policy to aid the 
prosecution to accomplish justice. It hàs never been found necessary 
to likewise aid the défense. The deféct in this policy is that, if the 
offer of immunity be declined, the offeree cannot be coèfced to testify, 
and in conséquence often prosecutions fail and justice i's defeated. The 
Prohibition Act interfering with immémorial habits, cUstoms, indus- 
try; and commerce, it was obvious more than ordinary difficulty would 
be encountered in enforcing it. This tending to the further advantage 
of the défense, it was désirable to counteract it by strengthening the 
prosecution; and to that end the policy of immunity to incriminated 
persons who might testify for the prosecution was bv section 30 ex- 
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tended to compel them to testify. If there is any immunity statute that 
applies to witnesses for the défense, it is unknown to the court. That 
the gênerai terms of the section does, and so revolutionizes this policy 
theretofore limited to the prosecution, is imreasonable, not necessary, 
and does violence to the rule that long-established policy is not to be set 
aside by gênerai statutes not expressly and necessarily requiring it. 

Furthermore the act (section 3, tit. 2) déclares it is to be liberally 
construed to attain its object, viz. prévention of use of intoxicating 
liquor for beverage purposes, and evidently to construe section 30 to 
extend to witnesses for the défense would tend to defeat thls object, 
tend to absurd results, and to defeat justice. To illustrate: A. and B., 
jointly accused and tried, each could refrain from testifying for him- 
-sclf, but could subpcena and call the other, both testify as witnesses 
only, and the case would end in dismissal as to both, a judicial farce. 
Or of six involved, one known, accused, and tried could subpœna and 
call the others, and confer upon them an immunity bath. The settîed 
îaw rejects construction involving absurd and unjust conseqaences, if 
any other construction be reasonably possible. The literal import of 
merely gênerai terms will be controlled and limited to avoid results of 
that characfer, and to that end it will be presumed that the Législature 
intended exceptions to be inferred. See Holy Trinity Church v. U. 
S., 143 U. S. 460, 12 Sup. Ct. 511, 36 L. Ed. 226; Suth. Stats. §§ 
246, 321 ; Potter's Dwarris, c. 5; Endlich, Stats. §§ 25, 245, 258, 264. 

The presumption, sometimes a violent one, is that the Législature 
avoids absuidity and injustice. Defendant's case is not bettered by 
reason of the lact that the government subpœnaed him, for it did not 
call him. Called by the défense, he voluntarily testified. His case is 
not within the statute. From. the évidence it appears he is guilty as 
charged, and such is the finding of the court. 

In view of the peculiar circumstances, and that they may hâve mis- 
led him (thongh without his testimony his guîlt is clearly established), 
the sentence and jndgment are that he be fined in the sum of $100, im- 
prisoned in the j ail of Cascade county, this state, until the fine is paid 
or he be otherwise discharged, and costs. 



UNITED STATES V. ONE BUICK ROADSTER et al, 

(District Court, D. Montana. April 28, 1922.) 
No. 972. 

1. Customs duties <g=> 122— Transportation without permit of bottled export whis- 

ky held to authorize finding import and other taxes were due thereon. 

Tlie finding in im automobile in this country of bottled "export" Amer- 
ican wliisky from Canada in transportation without a permit will be 
tal^en as sufficient to prove a charge it was being transported with intent 
to defraud the United States of import and other taxes due tliereon. 

2. Internai revenue <s=32— Statute forfeiting vehicle used for transportation of 

whisky with Intent to avoid taxes is not repealed. 

Rev. St. § a450 (Conip. St. S 6352), providing for the forfeiture of velii- 
eles used in the transportation of wlilsl{y with intent to defraud the 



sFor other cases see same topic & KEY-NUMBER In aU Key-Numbered Digests & Indexes 
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United States of taxes due thereon, was not repealed by the National 
Prohibition Act, especially in view o£ Act Nov. 23, 1921, § 5, declaring ail 
laws in regard to the manufacture and taxation of, and traffic in, in- 
toxlcating liquors in force when the National Prohibition Act was adopted, 
are continued in force. 

3. Internai revenue <@=>46 — Automobile taken by trespass or theft is not for- 

felteit for transportation of import whisicy without payment of tax. 

Though the terms of Rev. St. § 3450 (Comp. St. | 6352), are sufflciently 
broad to authorize forfeiture of an automobile in whlch whisky was 
being transported with intent to defraud the United States of import and 
other taxes thereon, even if the automobile had been taken from the 
owner by trespass or theft, sueh a forfeiture is not within the purpose of 
the act, and an intention to make an exception will be implied. 

4. Constitutienal law (§=3303— Internai revenue ($=92— Forfeiture of automobile 

taken by trespass or theft would violate due process of law. 

The construction of Rev. St. § 3450 (Comp. St. § 6352), as authorizing a 
forfeiture of an automobile in whlch whisky was transported, with in- 
tent to defraud the United States of import and other taxes due thereon, 
though possession of the automobile was obtained without the owner'a 
consent by trespass or theft; would deprive the owner of his property 
without due process of law, and such construction will therefore not be 
adopted. 

Libel by the United States to forfeit one Buick roadster, tools, and 
accessories, and whisky therein, found in possession of R. A. Nulph 
and another, and claimed by the Kennedy Motor Company. Libel dis- 
missed, with respect to the automobile, tools, and accessories, and sus- 
tained with respect to the whisky. 

John L. Slattery, U. S. Atty., and Ronald Higgins and W. H. Meigs, 
Asst. U. S. Attys., ail of Helena, Mont., for the United States. 

Murphy & Whitlock and J. H. Toole, ail of Missoula, Mont., for li- 
belees. 

BOURQUIN, District Judge. Invoking section 3450, R. S. (Comp. 
St. § 6352), thèse proceedings to forfeit an auto and whisky, for that 
the former was used to remove and conceal the latter with intent to 
defraud the plaintifï of taxes thereon, are brought against the auto 
and whisky, and also against the motor company as claimant of some 
interest therein. The latter alone answers that it dénies the use and 
intent aforesaid, that said section is repealed by the Volstead Act (41 
Stat. 305), and that any said use was without its privity or consent. 

[ 1 ] The évidence is that the auto was used to transport bottled "ex- 
port" American whisky from Canada, and the circumstances persuade 
that upon the whisky are import and other taxes due and unpaid. For 
the purposes of this case and in its circumstances, the very existence 
of this bottled "export" whisky in this country, and in transportation 
without permit, will be taken as sufficient to prove the charge as laid ; 
and it is so found. 

[2] That section 3450, R. S., is not repealed by the Volstead Act, is 
settled so far as this court *s concerned by U. S. v. One Cole Auto 
(D. C.) 273 Fed. 934, and any contention to the contrary has little to 
support it, since Act Nov. 23, 1921 (42 Stat. 223,_ § 5). 

In the matter of the unlawful use of the auto, it was by one Nulph, 

®=jFor other cases see same topie & KEY-NUMBER in ail Key-Numbered Dlgests & Indexas 
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to whom the motor company had sold it. The price is some $1,800; 
the terms, $800 before delivery of possession and the balance before 
passage of title. Upon sale made, and in eight days following, Nulph 
paid the motor company $5/'3. The motor company, withholding pos- 
session for the balance due as aforesaid, with a bailee deposited the 
car for some minor altération. 

Some five weeks subséquent to the sale, the balance due not having 
been paid, and the bailee yet having possession, Nulph, without knowl- 
edge or consent of either motor Company or bailee, secretly entered the 
latter's premises, took the auto, and it was in removal and concealment 
of the whisky by him when seized a few days later. The circumstances 
are corroborative of this évidence, and the prépondérance sustains the 
défense of unlawful user by a trespasser. Goldsmith v. U. S., 254 U. 
S. 505, 41 Sup. Ct. 189, 65 L. Ed. 376, is an elaborate discussion of sec- 
tion 3450 and forfeitures, but reserves "opinion as to whether the sec- 
tion can be extended to property stolen from the owner, or otherwise 
taken from him without his privity or consent." 

[3] Necessarily to be determined herein, it is believed the section 
does not include s. thing seized and used by a trespasser or thief, and 
that the défense i<; good in law. Section 3450 is a revenue statute, and 
must receive, not a strict, but a reasonable, construction. Its words 
taken literally include the thing used by trespas.ser or thief, but so fu- 
tile is this to serve the object of protection to revenue, so unreason- 
able, absurd, and unjust are the conséquences that, as its generality 
permits, it must be presumed Congress intended exceptions to avoid 
such conséquences — a rule of construction as old as reason. See cita- 
tions in U. S. V. Ernest, 280 Fed. 515. 

If the Personal penalties by the law visited upon trespasser, thief, 
and violator of section 3450 will not deter him and protect the revenue, 
forfeiture of the thing of the trespass, theft, and violation will not ac- 
complish it. The latter is not borne by the guilty person, but falls 
upon the innocent. It is of government's first duties to protect the in- 
dividual from the trespasser and the thief. When it fails therein, what 
principle of conduct, custom, law, or justice will permit it to aggra- 
vate its fault and magnify his loss by forfeiture of his property, the 
thing of the trespass or theft? A case of misuse by a bailee affords no 
analogy. The bailee has possession with the owner's consent, the 
trespasser or thief without it, each the antipodes of the other. The 
owner takes the hazard of his voluntary act, and responds over for his 
bailee's misuse of the thing. 

It is not the owner's act that the thing is taken and misused by tres- 
passer or thief. He cannot effectually guard against the latter, but 
he can against the former. Forfeiture in the former is not an un- 
reasonable penalty for the owner's action which contributed to it, but 
in the latter is an unreasonable imposition upon mère inaction, devoid 
of duty, and upon ownership. It is not status but conduct, that is 
prescribed, proscribed, and penalized bj^ law. 

[4] The fiction that the thing is guilty is but a convenience of pro- 
cédure, to visit justice by way of forfeiture upon those, perhaps un- 
known. whose conduct contributed to the thing's unlawful use. Other- 
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wise, outlawry, the superstitions of deodand and trial and punishment 
of inanimate things, hâve disappeared, and it is doubtful if any modern 
law purports to confiscate lawful property because unlawfully used by 
trespasser or thief . If section 3450 does, how can it be maintained in 
view of the due process clause of the Constitution? What is it but a 
mère arbitrary act of government in violation of that fundamental right 
to own property, for the security of which society is organized and gov- 
ernment maintained? What immémorial practice of government justi- 
fies this législative power? Wherein are public welfare, and rights com- 
mon to ail, served by this invasion of individual right of property? 
What principle of justice permits it? To support the proponent no an- 
swer cornes to mind, and until successfully answered it must be held 
that the literal import aforesaid of section 3450 contravenes the due 
process clause, to avoid which, its gênerai terms permitting, again it 
will be presumed that Congress intended exceptions of trespasser and 
thief. 

The libel in respect to the auto and accessories is dismissed, but a 
certificate of reasonable cause for its seizure will be entered. In re- 
spect to the whisky, the usual decree for its forfeiture, confiscation, 
and sale is ordered entered. 



MILLER, Alien Property Custodian, v. CAMP et al. 

(District Court, S. D. Florida. April 12, 1922.) 
No. 1450. 

1. War <g=»l2— Order requiring property conveyed to Allen Property Custodian 

not a juagment. 

An order requiring property to be tunied over to the Alien Property Clls- 
todian is not a .ludgment wliich renders res judicata any question wliieh 
may be raised in a suit brought under Trading with the Enemv Art OcL 
6, 1917, § 9 (Couip. St. 1918, Comp. St. Anu. Supp. 1919, § iillJÎVje). 

2. War ©=333— Right of Alien Property Custodian to hold property not affected 

Dy peace resolution. 

The .ioint resolution of ,Iuly 2, 1921. terminating the war with Germany 
and Austria-lîungary, did not affect the right of the Alien Property Cus- 
todian to take and Iiold property. 

At Law. Action by Thomas W. Miller, Alien Property Custodian, 
against Clarence Camp and Jack Camp, On pétition by défendants to 
vacate order. Denied. 

Damon G. Yerkes, Sp. Asst. U. S. Atty., of Jacksonville, Fia., and 
Dean Hill Stanley, Sp. Asst. Atty. Gen., for petitioner. 
Anderson & Anderson, of Ocala, Fia., for respondents. 

CALL, District Judge. On November 18, 1921, this court entered 
an order, on the pétition of the Alien Property Custodian making the 
rule nisi theretofore issued absolute, and ordering and adjudging that 
said Alien Property Custodian, as such, hâve and recover from the 
respondents a certain amount of money. On November 26th respond- 
ents filed their pétition to vacate and set aside the order and judgment 
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cntered on the 18th. It being impossible for the court to fix a day for 
hearing said pétition ,before the commencement of the December term 
of court, an order was made continuing said matter to such day as it 
could be heard, in order that no right of respondents should be jeop- 
ardized. The matter now comes on for a hearing upon brief s filed by 
theparties. 

There are three principal points urged by the respondents in their 
pétition to vacate the order and judgment. They maintain that the 
court erred in making the rule nisi absolute. The questions raised by 
this contention I fully considered on the argument of the matter, and 
before the order of November 18th was entered, and am now of the 
same opinion as when the order was made. 

[1] They next take exception to the form of the judgment or order 
requiring them to pay over to the Alien Property Custodian the face of 
the promissory note and interest from date of demand. It is urged 
in support of this contention that respondents would be estopped from 
urging their contention that, while the note specified "dollars," the par- 
ties agreed that it should be paid in "marks," in any proceeding which 
might be brought by them under section 9 of the Trading with the 
Enemy Act (Comp. St. 1918, Comp. St. Ann. Supp. 1919, § SllSi/ge). 
This contention is refuted by the record in the case, showing the pro- 
ceeding in which the order or judgment was entered. In my view, 
the portion of the order complained of in this behalf is no more than an 
order requiring the respondents to pay the sum to the Custodian. It 
is true the words "hâve and recover" are used in the order, but the 
vise of those words, instead of' the words "pay to" such Custodian, 
do not work an estoppel, or make the question of the kind of cur- 
rency with which the note was to be paid res judicata, when the right 
to litigate that and other questions is reserved by section 9 of the act. 
The method by which the question sought to be raised in respondent's 
retum to the rule is pointed out in the act. 

[2] The other contention of respondents is that by the Act of Con- 
gress of July 2, 1921 (42 Stat. 105), and the presidential proclamation 
of November 14, 1921, the right of the Alien Property Custodian to 
demand and receive the money demanded in liis pétition had ceased, 
and after peace between the two countries was proclaimed his right ta 
receive and hold such property terminated. It seems to me that a care- 
ful reading of the Act of July 2, 1921, settles this contention. The 
possession of ail enemy-owned property is retained ; and this right of 
possession of such property is recognized by the treaty of the two na- 
tions. 

The pétition to vacate the order and judgment of November 18, 
1921, will be denied. 
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INDfANA FLOORING CO. v. DISTRICT NAT. BANK OF WASHINGTON. 

(Court oî Appeals of District of Columbia. Submitted Marcli 7, 1922. De- 

cided April 3, 1922.) 

No. 3672. 

1. Appeal and error <^=3882(I4)— Request to submit question to jury precludes 

contention évidence was insufficient. 

Wliere plaintiff liad requested tlie submission of a particular issue to 
the jurj', it cannot contend on appeal tliat it was error to submit the 
issue, beeause there was no évidence to support a finding for défendant 
thereon, since tlie request implied there was conflicting évidence on tbe 
subjecf, and therefore a question for tlie jury. 

2. Principal and agent <@=392(2)— Bank not liable for cashing clieck on agent's 

authorized indorsement, regardiess of its knowledge of autliority. 

Where an agent had express authority to cash checks payable to his 
principal, the bank Is not liable to the principal for paying the checks on 
the agent's indorsement, regardiess of whether it knew of such authority 
before it paid the checks. 

3. Corporations <©=432(7)— Resolution revoking autliority of bank to cash checks 

on agent's indorsement is admissible to show agent's prier authority to in- 
dorse. 

A resolution adopted by a corporation, revoking the authority of a 
bank to cash checks on the indorsement of an agent of the corporation, is 
admissible against the corporation as evidenre that tlip agent had au- 
thority to indorse the checks for the corporation, cashed by him before 
the adoption of the resolution. 

Appeal from the Suprême Court of the District of Columbia. 

Action by the Indiana Flooring Cohipany against the District Na- 
tional Bank of Washington. Judgment for défendant, and plaintiff ap- 
peals. Affirmed. 

C. Clinton James and E. Hilton Jack.son, both of Washington, D. C, 
and Thomas L. Zimmerman, Jr., of New York City, for appellant. 

Ralph P. Barnard, Guy H. Johnson, and W. E. Lester, ail of Wash- 
ington, D. C, for appellee. 

ROBB, Associate Justice. Appeal from a judgment in the Suprême 
Court of the District for the défendant, appellee hère, in an action for 
the recovery of the proceeds ($5,579.39) of certain checks payable to 
the order of the plaintiff, appellant hère, and cashed upon the indorse- 
ment of its Washington représentative, who thereafter converted the 
proceeds to his own use. Under our view of the case it will be neces- 
sary to give only a brief summary of the facts : 

Plaintiff, a New York corporation with headquarters in New York 
City, was engaged in the business of laying hardwood floors. In April 
of 1915 it established a Washington branch under the management and 
control of J. G. Chestnut, who testified that he was to receive 50 per 
cent, of the profits of the local business, in addition to a drawing ac- 
count, and stand 50 per cent, of the losses. It was admitted that he 
had the right to draw about $30 weekly and to receive 50 per cent, of 
profits, but it was denied that he was to share in losses. According to 
the plaintiff, one of its représentatives visited Washington once a 
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month; according to évidence for défendant, thèse visits did not oc- 
cur oftener than four times a year. Chestnut had complète charge of 
the Washington branch, employed and discharged workmen and em- 
ployées, fixed terms of payment for work done, accepted or refused 
crédits, made ail collections, and received payments in cash, promissory 
notes, or checks payable to the order of plaintiff or himself . He also 
indorsed, cashed, or deposited checks, bought marchandise, for which 
he paid by check or in cash, and alone dealt with local customers. 
Blank checks signed by an officer of the Company, at least 50 at a time, 
were delivered to him to countersign, fill in tlae necessary amounts, and 
cash them at the bank. No checks were sent to New York, although a 
very large percentage of collections were in the form of checks. It is 
in évidence that the check books furnished Chestnut by the plaintifï had 
duplicate stubs, upon which he was supposed to enter tlie name of the 
debtor and the différent amounts paid. From thèse check books ail 
ledger posting was done, and a duplicate stub forwarded to New York, 
Duplicate deposit slips were required to be sent to New York by Chest- 
nut. It is conceded that he had authority to indorse for deposit the 
checks hère involved, but his authority to cash them is challenged. 

Within a comparatively short time after Chestnut assumed charge of 
the Washington branch he commenced cashing checks payable to the 
plaintifï and appropriating the proceeds, but it was not until March of 
1918 that an examination of his books and accounts was made, when his 
shortage was discovered. On the 26th day of that month a copy of a 
resolution of the board of directors of the plaintiff company, passed 
five days earlier, was sent to and received by the défendant. The 
material part of that resolution is as follows : 

"Resolved, tbat authorizatinn to the District National Bank to accept and 
pay any moneys on the counter signature or on the indorsement of J. G. 
Chestnut on any checUs, drafts, and se forth, and so forth, of the Indiana 
Flooring Company, is hereby revoked, to take etfect from the date of this 
meeting. • • • " 

At the close of the évidence, and "during the course of the argument 
on the prayers submitted," one of — 

"counsel for the plaintiff said to the court: 'If the court please, It seems to me 
np to this point there are two propositions that ought concededly to go to 
the jury: First, if Chestnut had express authority to cash thèse checks, it 
makes no différence whether the bank knew it or not because it was up to the 
plaintiflf as to what became of the proceeds. We think that instruction ought 
to go to the Jury. Second, we think that ail the circumstances that your 
honor bas hinted at, namely, under the gênerai characterization of négligence 
in pérmitting him (Chestnut) to do business in this général or unchecked way, 
connected with ail other circumstances, that would corne under the gênerai 
heading of holding out." 

Thereupon : 

"The court announeed that he would submlt two questions to the Jury, and 
require them to render thelr verdict subject to the opinion of the court, and 
submitted to counsel for the parties the form of verdict subsequently appearlng 
herein, and said: 'I am going to submlt thèse two questions to the jury or I 
«uthami''" '''"^^ '" ^^ •''"^ ^°^^^ ^'^^ '"''*' *^^ <iiestion as to the a'ctual 
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The court then expressed a désire for more time to consider tlie lat- 
ter point, "after reading ail the évidence in the case," and announced 
that he would submit "thèse two questions." Counsel for plaintiff then 
said : "I would like very much for that to be donc, your honor." Ac- 
cordingly, after a comprehensive charge, the jury were asked to find : 

First, whether plaintiff autliorized Chestnut "to indorse ttie cliecks men- 
tioned in tlie déclaration otliervvise than for deposit to the plaiutiff's crédit 
witli tlie défendant"; and, second, whetlier the défendant M'as "induced by ap- 
pearances for which the plaintiff was responsible in taking the checks men- 
tioned in the déclaration otherwise than for deposit to the plaintiff's crédit." 

The jury answered both questions in the affirmative, and thereupon 
the court directed a verdict for the défendant, "to which action of the 
court, in directing the entry of a verdict for the défendant," the plain- 
tiff excepted. The record further shows that plaintiff also excepted to 
the refusai of the court to grant certain prayers, to which we will 
allude later. 

Thereafter, in a motion for a new trial, plaintiff contended that there 
was no évidence to go to the jury, and in overruling that motion the 
court said: 

"There was évidence to sustain the flrst flnding of the imy of express an- 
thority to indorse the checks, but I think that there was no évidence, or af 
least not sufficient évidence, to support the second finding. * * * Ilowever, 
as the verdict is supported by the former ilnding, it cannot bo set aside." 

fi] It is first contended that — 

"The évidence afflrmatively establishes the absence of express aiithority to 
cash the checks in question, and therefore there was no issue properly dt'- 
terminable by the jury upon the question of express authority." 

As this question was submitted to the jury at plaintiff's request. 
plaintiff is not now in a position to contend that the court erred in so 
doing. The request implied that there was conflicting évidence upon 
the subject, and therefore a question for the jury. It is too late, now 
that the jury has decided in favor of the défendant, to say that there 
was no évidence. This we hâve ruled in an opposite case. Whelan v. 
Welch, 50 App. D. C. 173, 269 Fed. 689. 

Appellant next insists that the court erred in refusing to grant its 
fifth prayer, to the effect that there was no évidence to go to the jurv 
on the question or principle of estoppel. It was during the discussion 
of this prayer and others that counsel for appellant requested the court 
to submit this very question to the jury, so that it results, from what 
we already hâve said, that appellant is not in a position to insist upon 
this assignment. 

[2] The refusai of the court to grant appellant's third prayer, to 
the effect that the défendant bank would be liable unless it should ap- 
pear that "the plaintiff had acquiesced in and recognized such indorse- 
ments as being made by its authority, and that the défendant knew of 
such acquiescence by the plaintiff prior to cashing the checks in ques- 
tion," also is assigned as error. This prayer likewise was inconsistent 
with the attitude of counsel at the trial, who then correctly stated the 
rule as follows: 
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"Tf Chestnut had express authority to cash thèse checks, ît makes no 
différence whether the bank kuew it, or, not, because it was up to the plalntlff 
as to what became of the proceeds." 

[3] It is further contended that the court erred in admitting in évi- 
dence the resolution of March 21, 1918, which plaintifif sent défendant. 
This was clearly admissible, for it was direct évidence of plaintiff's 
understanding as to Chestnut's authority, and plaintifï, if any one, was 
in a position to know what that authority was. 

The jury having found that Chestnut had express authority to cash 
the checks in question, the direction of a verdict and the entry of 
judgment for the défendant folio wed as matter of course, irrespective 
of the answer of the jury to the second question. It is unnecessary, 
therefore, to détermine whether the court was right or wrong in ex- 
pressing the view that the évidence did not warrant the second finding 
of the jury. 

We hâve caref,ully examined other questions discussed in the brief 
of appellant, but hâve found them devoid of merit. The judgment 
therefore must be afifirmed, with costs. 

Affirmed. 



HIESTON V. NATIONAL CITY BANK OF CHICAGO. 

(Court of Appçals of District of Columbia. Submitted February 8, 1922. De- 

cided April 3, 1922.) 

No. 3609. 

1. Judament ^=3822(3)— Cause on which foreign judgment Is based cannot de In- 

quired Info. 

The requireinent of Const. V. S. art. 4, § 1, that full faith and crédit be 
given to the judgments of the several States, preeludes an Inquiry into 
the cause of action on which the foreign judgment was based, except In 
so far as necessary to ascertain whether the court rendering the judg- 
ment had jurisdiction and whether the action was for a penalty. 

2. Judgment <s=3823 — Of state court enforced against property of married woman 

in District of Columbia. 

XJnder Const. TJ. S. art. 4, § 1, provlding that "full faith and crédit shall 
be given in each state to the * * * judieial proceedings of every 
other state," a judgment rendered in another state on a guaranty by a 
married woman of her husband's indebtedness will be enforced, notwith- 
standing Code D. C. § 11.51. providing that a married woman's property 
shall not in any way be liable for payment of her husband's debts. 

Appeal from the Suprême Court of the District of Columbia. 
Action by the National City Bank of Chicago against Grâce Hieston. 
From a judgment for plaintiff, défendant appeals. Affirmed. 

Dan Thew Wright and Philip Ershler, both of Washington, D. C, 
for appellant. 

F. D. McKenney, J. S. Flannery, and G. B. Craighill, ail of Wash- 
ington, D. C, for appellee. 

VAN ORSDEL, Associate Justice. Appellant, défendant belowi 
guaranteed the payment of her husband's indebtedness to appellee, a 

ig^^For other cases see same topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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bank in Chicago, 111. Subsequently, on default of the husband, the 
bank'sued her and procured judgment in the state of Maryland. The 
bank instituted this suit in the District of Columbia upon the Maryland 
judgment for the purpoSe ôf subjecting defendant's property iii this 
District to the payment of the debt. From a judgment in favor of 
plaintiff bank, défendant appealed. 

Appellant relies upon a statute of this District which provides : 

"AU the property, real, Personal, and mlxe'd, belonging to a woman at the 
time of her marriage, and ail such property whifh she may acquire or re- 
ceive after her marriage from any person whomsoever, by purchasé, gift, 
grant, devise, bequest, descent, in the course of distribution, by her owu .sliill. 
labor, or personal exertions, or as proceeds of a judgment ai: law or deeree 
in equity, or in any other manner, shall be her own property as absohitely 
as if she were unmarried, and shall he protected from the debts of the hus- 
band and shall not in any way be liable for the payment théreof." Code U. 
C. § 1151. 

[1] It is conceded that the judgment is in every -respect valid and 
enforceable in the state of Maryland, but it is urged on behalf of de- 
fendant that the cause of action which formed the bà'sis of that judg- 
ment may be inquired into to détermine whether the judgment may be 
enforced against the property of the plaintiff in this District. To sus- 
tain this contention would mean the déniai of full faith and crédit to 
the judicial proceedings resulting in the Maryland judgment. 

Chief Justice Marshall, affirming the rule announeed in Mills v. 
Duryee, 7 Cranch, 481, 3 L. Éd. 4ll, interpreting the full faith and 
crédit clause of the Constitution (article 4, § 1), and the statute enact- 
ed in pursuance thereof (R. S. § 905 [Comp. St. § 1519]),, said: 

"The doctrine there held was that the judgment of a state court should 
hâve the same^ crédit, validlty, and effect, in every ôther court in the United 
States, which it had in the state where it was pronounced, and that whatever 
pleas wonld be good to a suit thereon in such state, and none others, could 
be pleaded in any other court of the United States." Hampton v. McOonnel, 
3 Wheat. 234, 4 L. Ed. 378. 

It is clear that the inhibition of the statute of the District of Colum- 
bia could not hâve been pleaded in the Maryland court; since the guar- 
anty of the wife for the payment of her husband's debts created a valid 
obligation, not only in Maryland, but in Illinois, where the obligation 
was incurred. The rule announeed in the Hampton Case bas been 
consistentlv f ollowed bv the courts of this countrv and was quoted with 
approval in Fauntleroy v. Lura, 210 U. S. 230, 236, 28 Sup. Ct. 641, 52 
L. Ed. 1039, 

The obligation to accord full faith and crédit to a valid judgment, 
other than for lack of jurisdiction of the person or subject-matter, or 
for the enforcement of a penalty, is without limitation. As was said by 
Chief Justice White in Haddock v. Haddock, 201 U. S. 562, 26 Sup. 
Ct. 525, 50 L. Ed. 867, 5 Ann. Cas. 1 : 

"The requirement of the Constitution is not that some, but that full, faith 
and crédit shall be given by states to the judicial decrees of other states. 
That is to say, where a deeree rendered in one state is embraced by the full 
faith and crédit clause, that constitutional provision commands that the other 
states shall give to the deeree the force and efCect to which it was entltlea 
in the state where rendered. Harding v. Harding, 198 U. S. 317." 
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Applying thisi^uletothe présent case, the courts of the District of 
Colurabia must give the Maryland judgment the same force and effect 
to which it was entitled in; that state ; and, being admittedly a vàlid 
judgment in that state,, it must be accorded the same status in this Dis- 
trict. 

[1] Counsel for défendant, however, attempts to avoid the logical 
resuit of the interprétation placed upon the degree of effect to be given 
the full faith and crédit clause of the Constitution, on the ground that 
the enforcement of thi,ç judgment is in conflict with the statutes and 
pubHc poUcy of this District, and cites in support of this position State 
of Wisconsin v. Pélican Insurance Co., 127 U. S. 265, 8 Sup. Gt. 137D, 
32 L. Ed. 239. In that case a judgment was rendered in favor bf the 
state of Wisconsin against a foreign insurance corporation. An orig- 
inal suit was brought in the Suprême Court upon the judgment. The 
judgment was obtained in Wisconsin for a fine or penalty imposed by 
the statutes of the state upon such corporations doing business in the 
state and failing to make certain returns as required by law. It was 
held that the jurisdiction to enforce a foreign judgment under the full 
faith and crédit clause was confined to "controversies of a civil na- 
ture," and that the suit upon which the judgment was based in that 
case, was not such an action. The court in its opinion in the Fauntle- 
roy Case, commenting upon this case, said : 

"The case was not within the words of article 4, § 1. and. If it had been, still 
it would not hâve and could not hâve decided an.vthing relevant to the ques- 
tion before us. It is true that lunguajre was iised whicli lias been treated as 
meaning that the oriffinal claim upon which a judfîment is based may be look- 
ed into ifurther than Chief Justice Marshall sujjposed. But evldently it meant 
only to justify the conclusion reached upon the specitic point decided, for the 
proviso was inserted that a court 'cannot go b^'hind the .indgment for the 
purpose of examinlng into the validity of the cliilm.' 127 U. S. 293. However, 
the whole passage was only a dictum, and it is not worth while to spend mueh 
time upon it." 

[2] The mère fact that the claim of the bank, valid in Maryland, 
could not hâve been enforced originally in this District, and that the 
enforcement of the judgment hère abrogates the law and public policy 
of this jurisdiction, is not sufficient to limit the force of the constitu- 
tional déclaration that "full faith and crédit shall be given in each 
state to the public acts, records, and judicial proceedings of every other 
state" (article 4, § 1), nor the act of Congress in pursuance thereof, to 
the effect that "the records and judicial proceedings of the courts of 
any state or territory * * * ^]j^]\ j^^^g g^-j^ iaith and crédit given 
to them in every court within the U'nited States as they hâve by law 
or usage in the courts of the state from which they are taken" (Rev- 
St. §905 [Comp. St. § 1519]). 

This case présents nothing novel. The mère fact that the cause of 
action in Maryland would not hâve supported a judgment in this Dis- 
trict is beside the case. We may not go behind the Maryland judg- 
ment for the purpose of examining into the vahdity of the claim upon 
which it was based. Wisconsin v. Pélican Insurance Co., supra. The 
certified transcript of the Maryland judgment may be examined hère 
to détermine whether that court had jurisdiction of the parties and of 
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the subject-matler. If this investigation discloses complète jurisdic- 
tion, the judgment must be accorded the same force arid efïect it would 
hâve by law or usage in the courts of Maryland. 

The enforcement of the judgment of a sister State, based upon a 
claim invalid and unenforceable in the state where enforcement of the 
judgment is sought, is net new. A judgment in Louisiana against co- 
partners, with service upon only one of the partners, Was held en- 
forceable in New Hampshire, though a judgment upon such service 
would hâve been void in that state. Renaud v. Abbott, 116 U. S. 277, 
6 Sup. Ct. 1194, 29 L. Ed. 629. A stockholder of a Kansas corporation 
was sued in Rhode Island upon a Kansas judgment against the corpora- 
tion. In Kansas the judgment against the corporation ran also against 
the stockholder, but this was not the law in Rhode Island. The judg- 
ment, however, was held enforceable in the courts of Rhode Island. 
Hancock National Bank v. Farnum, 176 U. S. 640, 20 Sup. Ct. 506, 
44 ly. Ed. 619. In Fauntleroy v. Lum, supra, an action was brought 
upon a Missouri judgment in a court of Mississippi, the défendant 
pleaded that the original cause of action arose in Mississippi upon a 
gambling transaction in cotton futures, where the cbntroversy was sub- 
mitted to arbitrators, the illegality of the transaction not being includ- 
ed in the sûbmission, and an award was rendered against the défend- 
ant. Défendant being found in Missouri, suit was brought upon the 
award, and the court, refusing to allow the défendant to show that 
the transaction was illégal and void under the laws of Mississippi, di- 
rected a verdict, leaving to the jury only the question whether the 
submission and award were made. The Mississippi court refused to 
enforce the Missouri judgment, and upon appeal to the Suprême Court 
the judgment was reversed. 

It foUows, f rom the f oregoing summary of the law, that, with com- 
plète jurisdiction of the subject-matter and the parties, a judgment 
shall be accorded the same faith and crédit in every court within the 
United States as it has by the law and usage of the courts in the state 
or territory where it was originally rendered ; and this is true, though 
the cause of action upon which the judgment is based is against the 
law and public policy of the state or territory in which enforcement is 
sought. 

The judgment is affirmed, with costs. 
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RAYMOND BROS.-CLARK CO. v. FEDERAL TRADE COMMISSION. 

(Circuit Court of Appeals, Eighth Circuit. May 8, 1922.) 

No. 216. 

Trade-marks and trade-names and unfalr compétition is=»68— Ceasing to purchase 
from manufacturer, uniess sales to competitor cease, is not unfalr compétition. 

A wàolesaler has a riglit to purchase inercliandise or refuse to purchase 
it from any person hé chooses, and for any reason, or no reason at ail, 
and to refuse to make further purchases from a manufacturer, uuless tliat 
manufacturer agrées to cease selling to another wholesaler, who was 
also engaged in the retail business, without being guilty of unfair methods 
of compétition, contrary to the Fédéral ïrade Commission Act (Comp. St. 
§§ 8836a-8836k). 

Pétition to Review Order of the Fédéral Trade Commission. 

Pétition by the Raymond Bros. -Clark Company to review an order 
of the Fédéral Trade Commission. Pétition granted, and order va- 
cated. 

Emmett Tinley, of Council Bluffs, lowa (W. E. Mitchell and Tinley 
Mitchell, Pryor, Ross & Mitchell, ail of Council Bluffs, lowa, on the 
brief), for petitioner. 

Adrien F. Busick, of Washington, D. C. (W. H. Fuller, of Washing- 
ton, D. C, on the brief), for respondent. 

Before SANBORN and CA^^LAND, Circuit Judges, and TRIE- 
BER, District Judge. 

CAREAND, Circuit Judge. This is an original proceeding by peti- 
tioner to obtain a review of an order of the Commission whereby peti- 
tioner, its officers and agents, were ordered to forever cease and de- 
sist from directly or indirectly — 

"(1) Hindering or preventing any person, flrm, or coriwration in or from 
the purchase of groeeries, provisions, or tlie like coinmodities direct fom the 
manufacturers or producers thereof, in Interstate commerce, or attemptlng 
80 to do. 

"(2) Hindering or preventing any manufacturer, producer. or dealer in gro- 
eeries, provisions, and the like commodities in or from the sélection of cus- 
tomers in Interstate commerce, or attemptlng so to do. 

"(3) Influencing or attemptlng to Influence any manufacturer, producer, or 
dealer in groeeries, provisions, and the lilie commodities, not to accept as a 
customer any flrm or corporation with which the manufacturer, producer, or 
dealer, in the exercise of a free judgment, has or may désire to hâve sueh 
relationship." 

This order was made in a proceeding commenced by the Commission 
against petitioner for the alleged violation of the provisions of section 
5 of an Act to Create a Fédéral Trade Commission, approved Septem- 
ber 26, 1914 (38 Stat. 717 [Comp. St. § 8836e]), in using an unfair 
method of compétition against the Basket Stores Company, a corpo- 
ration organized under the laws of Nebraska. Although the charge 
made against petitioner was with référence to said Basket Stores Com- 
pany, the order above set forth is as broad as the business world, and 
in any event would bave to be modified, if it were to be sustained in 

e=»For other cases see eame topic & KUY-NtJMBE!R lu ail Key-Numbered Dleesta & Indexes 
280 F.— -34 
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any particular. The order, however, was made ptirsuant to findings of 
fact, tnade bythe Commission, whicb are>as f ollows : 

"(1) Respondent is a corporation organized under and existlng by virtue of 
the lawa of the state of Xebraska. Its princîiial place of bu.siness is at 
Lincoln, Neb. Respondent's business is that of a wholesale groeer, buying 
groçeries, provisions, and the like commodities in wholesale quantities from 
the manufaeturers thereof throughout the United States, vrhich commodities 
are transported froni points outside the state of Nebi'aska to the warehouse 
of the respondent at Lincoln, Neb.. aùd are resold and transported to cus- 
tomers in and beyond the state of Nebraska. The business opérations of the 
respondent include sales and dellverieH in Nebraska, Colorado, Kansas, Wyo- 
Dïing, South Dakota, and Montana, and its ahnual volume of business is ap- 
proximately $2,500,000. In the conduct of its business the respondent is in 
compétition, among others, vpith the Basket Stores Company. 

"(2) The Basket Stores Company is a corporation organized under and exist- 
ing by virtue pf the laws of the state of Nebra.ska. Its principal place of 
business iS at Omaha, Neb. The Basket Stores Company conducts tvco Unes 
of business — one, that of a v^holesale groeer; and that of retail selling 
through a chain or organization of retail stores. As a wholesale groeer, the 
Basket Stores Company maintains a warehouse at Omaha, and a branch ware- 
house at Lincoln, Neb. It buys groceries, provisions, and the like commodi- 
ties in wholesale quantities from the manufaeturers thereof throughout the 
United States, whieh commodities are transported from points outside the 
state of Nebraska to the warehouses of the Basket Stores Company at Omaha 
and I>incoln, Neb., and are resold in part and transported to customera with- 
in and outside the state of Nebraska. This part of the Basket Stores Com- 
pany's business is alioiit 10 per cent, of the total. The Basket Stores Com- 
pany was licensed as a wholesale grocery honse by the United States Food 
Administration, which fact was known to fhe respondent. The Basket Stores 
Company also opérâtes a séries or chain of retail stores, 72 in number, 4 of 
■^^llich are in lowa ; the remainder being located in Nebraska. There are, at 
this time, 18 stores operated by the Ba.sket Stores Company in Lincoln. The 
groceries, provisions, and like commodities dlstributed through thèse stores 
were sui)plied from the Basket Stores Company's warehouses. About 90 per 
cent, of the company's business was done through thèse retail stores. The 
total annual volume of the Basket Stores Company's business is approximate- 
!y ?2,50O,000. 

"(3) In the month of September, 1918, a représentative of F. A. Snider Pré- 
servé Company sollcited from the Basket Stores Company's oflflcials, at Ita 
head office at Omaha, and obtained an order for commodities produced by the 
Snider Company, to be shipped to the warehouse of the Basket Stores Com- 
pany at Lincoln. The Snider Com'pany also secnred orders from the respond- 
ent and other customer.s in neighboring communities. The commodities sold 
in and around Lincoln were placed by the Snider Company in one car, con- 
signèd to respondent at Lincoln, making up what is known as a "pool" car, 
to get the benefit of the freight raté on a car lot shipment. The Snider Com- 
pany sent tô respondent a statement of the car contents, showing the various 
business houses for which certain sjieeified goods were intended, the Basket 
Stores Company and its purchase from Snider Company being shown on this 
statement. 

"(4) This pool car, consigned to respondent, réached Lincoln, Neb., on Octo- 
l>er 10, 1918, and was promptly unloaded, and the contents dlstributed by re- 
spondents.' Its own commodities were placed in its warehouse, the commodi- 
ties belonging to business houses outside of Lipcoln were reconsigned to them 
by local freight, and the other purchasers Iti Lincoln were notifled of the arriv- 
ai of their goods and promptly obtained the same, except the Basket Stores 
Company. The commodities behmging to this company were stored in re- 
spoiident'a warehouse. The Basket Stores, Company was not notifled of the 
arrivai of thèse goods in Lincoln, or of their présence in respondent's ware- 
house, and no opportunity to obtain its goods was afforded the Basket Stores 
Company until Noveraber 15, 1918, when respondèrit notifled the Basket Stores 
Company of the présence of its property. 
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"(5) The Basket Stores Company wns in need of thèse coôimodities for îts 
trade, its stock of thèse goods wag low, and the delay in receipt due to, the 
actions and failure of the respondent to extend to the Basket Stores Company 
the same course of dealing that it used with ail the other owners of commod- 
ities contained in the pool car was a hindrance and an obstraction to the 
Basket Stores Company in the conduct of its business, in compétition with the 
respondent and others in the whoIesale trade and with its competitors in the 
retail trade. 

"(6) On October 8, 1918, prior to the arrivai of the pool car at Lincoln, 
the respondent having received the statement from F. A. Snider Préserve Com- 
pany regarding the contents of the car and the distribution to be made there- 
of, in writing protested to the Snider Company against the sale direct to the 
Basket Stores Company, and asked for the allowance of the régulai- jobbers' 
profit on the sale, as though made through respondent. Tlie Snider Conàpany 
did not reply to this letter. Subséquent to the arrivai of the car at làncohi, 
the distribution of its contents to the owners thereof, except as to the Basket 
Stores Company, and while the goods purchased by that company were in 
respondent's custody, respondent wrote the Snider Company on October 22, 
1918, referring to the unanswered letter, and asking what it was to charge 
the Snider Company for checking ont, unloading, and reshipping the other 
jobbers' goods. It likewise wrote the Snider Company on the same day wïth 
référence to damage to goods in transit. In response to a request from the 
Snider Company for payment, respondent wrote, on November 16, declining 
to make payment to the Snider Company for goods purchased from it by the 
respondent until rei>ly was made by the Snider Company to respondent's let- 
ters (of October 8 and 22), and until allowance was made respondent for the 
jobbers' commission on the sale to the Basket Stores Company. The Snider 
Company suggested that respondent remit, taking crédit for amounts claimed, 
and explaining fully the reasons therefor. The respondent coniplied, deduct- 
ing, among other amounts, the. sum of $100 as commission on the sale to the 
Basket Stores Company. This déduction, among others, the Snider Company 
refused to allow, and retnrnèd the remittance. Whereupon on December 16, 
respondent wrote the Snider Company, insisting upon the allowance of this 
commission, protesting against the action of the Snider Company in seUjng 
direct to the Basket Stores Company, and threatening the Snider Company 
with the cessation of respondent's business and return of ail the goods pro- 
dueed by the Snider Company then in respondent's stock, if this commission 
were not allowed, and the Snider Company continued direct sales to the 
Basket Stores Company. 

"(Tt Early in January following, the Snider Company sent a représentative 
to Lincoln, who interviewed the président of the respondent in an attempt 
to obtain a settlement of the controversy, wbich was not successful. The re- 
spondent, in accordance with the statements in its letter of December 16, 
ceased to purchase from the Snider Company." 

The Commission concluded from the above findings of fact that the 
conduct of petitioner unduly hindered compétition between the Basket 
Stores Company and others similarly engaged in business, and that the 
intent and purpose of the petitioner was to press the P. A. Snider Com- 
pany to a sélection of customers in restraint of its trade, and to re- 
strict the Basket Stores Company in the purchase of commodities in 
compétition with other buyers. We are of the opinion that the findings 
of the Commission do not show petitioner to hâve been guilty of an 
unfair method of compétition, so far as the Basket Stores Company is 
concerned, or others similarly engaged in business. There is no finding 
that petitioner comhined with any other person or corporation for the 
purpose of afïecting the trade of the Basket Stores Company, or others 
similarly engaged in business. So far as petitioner itself is concerned, 
it had the positive and lawful right to sélect any particular merchan- 
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dise which it wished to purchase, and to sélect any person or corpo- 
ration from whom it might wish to make its purchase. The petitioner 
had the right to do this for any reason satisfactory to it, or for no rea- 
son at ail. It had a right to announce its reason without fear cf sub- 
jecting itself to liability of any kind. It also had the iinquestioned 
right to discontinue dealing with any manufacturer, or in this partic- 
ular instance with the F. A. Snider Préserve Company, for any reason 
satisfactory to itself or for no reason at ail. Any incidental resuit wliich 
might occur by reason of petitioner exercising a lawful right cannot 
be charged against petitioner as an unfair method of compétition. U. 
S. V. Trans-Missouri Freight Association, 166 U. S. 290, 17 Sup. Ct. 
540, 41 L. Ed. 1007; U. S. v. Colgate & Co., 250 U. S. 300, 39 Sup. 
Ct. 465, 63 h. Ed. 992, 7 A. L. R. 443 ; Victor Talking Machine Co. 
V. Kemeny (C. C. A.) 271 Fed. 810; Fédéral Trade Commission v. 
Gratz, 253 U. S. 421, 40 Sup. Ct. 572, 64 L. Ed. 993; Jergens v. 
Woodbury (D. C.) 271 Fed. 43, 44; Cudahy Co. v. Frey & Sons, 261 
Fed. 65, 67, 171 C. C. A. 661; Union Pacific Coal Co. v. U. S., 173 
Fed. 737, 97 C. C. A. 578; Dueber Watch-Case Co. v. Howard Watch 
& Clock Co., 66 Fed. 637, 644, 545, 14 C. C A. 14; Western Sugar 
Refinery Co. et al. v. Fédéral Trade Commission (C. C. A. Ninth Cir., 
Oct. 10, 1921) 275 Fed. 725 ; Kinney-Rome Co. v. Fédéral Trade Com- 
mission (C. C. A. Seventh Cir., Sept. 8, 1921) 275 Fed. 665 ; Stand- 
ard Oil Co. V. Fédéral Trade Commission (C. C. A.) 273 Fed. 478, 17 
A. L,. R. 389; Eastern States Retail Lumber Dealers' Association v. 
U. S., 234 U. S. 600. 34 Sup. Ct. 951, 58 E. Ed. 1490, L. R. A. 191 5 A, 
788; U. S. V. American Tobacco Co., 221 U. S. 106, 31 Sup. Ct. 632, 
55 L. Ed. 663 ; Atlantic & Pacific Tea Co. v. Cream of Wheat Co., 
227 Fed. 46, 48, 141 C. C. A. 594. 

Being of the opinion that the facts found by the Commission do not 
show an unfair method of compétition by petitioner, its pétition to 
revise is granted, and the order of the Commission is vacated and set 
aside. 



LION BONDING & SURETY CO. v. KARATZ, 

(Circuit Court of Appeals, Eiglitli Circuit. April 28, 1D22.) 
No. 5902. 

1. Courts <s;=>328(l)— Value of property involved, and not amount of plaintiff's 

daim, détermines jurisdiction of insolvent corporation. 

In a suit by u creditor of an insolvent cori)oration for the appointment 
of receivers to administer the assets of the corporation for the heneflt of 
the creditors, brought on behalf of ail other credltors similarly situated, 
the value of the corporatîon's assets, and not the amount of i>lalntill'.s 
claim, détermines the jurisdiction of thé United State.s court. 

2. Courts <g=5280 — Fédéral court must dismiss oî its own motion for want of ju- 

risdiction. 

Even if the objection that the amount' in controversy was insuflicicnt 
to sustaln the jurisdiction of the fédéral' court was not ralsed, it Is the 
duty of tlie court to dismiss of its own motion, if the cause was not wlth- 
in its jurisdiction. 

•lÊcsFor other cases see same topic & KEY-NUMBER In 'aU Key-Numbered Digests & Indexes 
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3. Corporations $=>554 — Simple creditor can hâve appointment of receiver, witb- 

out securing judgment, if corporation is Insolvent. 

Where a corporation is hopelessly insolvent, It would be futile to hâve 
an exécution issued against it, and a simple contract creditor may main- 
tain a suit in equity for the appointment of a receiver without being re- 
quired first to reduce bis claim to judgment and issue exécution thereon. 

4. Insurance ig=s50— Allégations heid to justify appointment of receiver on ex 

parte application. 

Allégations that défendant Insurance company was Insolvent and un- 
able to pay plaintiff's claim, that it was tbreatened with litigation on 
numerous cluims by dilTerent creditors, and that its assets would be 
wasted In tlie course of suoh litigation, are sutticient to warrant appoint- 
ment of receivers for the corporation on the ex parte application of the 
creditor. 

5. Receivers ig=ïC7— Gcnerally hâve no right to property In another district. 

In the absence of a statute, receivers generally liave no right to the 
poKfjpssion of the proi>erty of the insolvent in another state, or, if the 
appointment is made by national court, of the property in another dis- 
trict. 

6. Corporations <g=5560 (4)— Receivers, assignée, or state board under state law 

heid to hâve right to possession wherever property is situated. 

When the statute of the state under whose laws a corporation is creat- 
ed vests the title to ail property of the corporation in the receivers, as- 
signée, or a state board, they are entitled to possession, wherever the 
property is situated. 

7. Courts ig=»493(3)— Temporary possession of assets of Insurance company by 

the state department does not prevent receivership. 

Where the state Department of ïrade and Commerce bas been ordcred 
by the state district court of Nebraska to taUe possession of the assets 
of an Insurance company, to conduct its business until such tinie as it 
shnll apiiear to the court that the Company can be pennitted to résume the 
conduct of its business, under Laws Neb. 1919, c. 190, art. 3, § 4. snbds. 
1, 2, the temporary custody of the as.sets thereby givcn to the state de- 
partment does not jireclude the appointment of receivers for the corpora- 
tion which was hcnelessly insolvent, by the United States District Court 
in the district of Minnesota. , 

Appeal f rom the District Court of the United States for the District 
of Minnesota; Wilbur F. Booth, Judge. 

Suit by A. H. Karatz against the Lion Bonding & Surety Company. 
From an order denying defendant's motion to dismiss the complaint 
and vacate the appointment of receivers, défendant appeals. Affirmed. 

Halleck F. Rose, of Omaha, Neb. (Amos Thomas and George W. 
Pratt, both of Omaha, Neb., and Clarence A. Davis, Atty. Gen. of 
Nebraska, on the brief), for appellant. 

Bruce W. Sanborn, of St. Paul, Minn. (Sanborn, Graves & Ordway, 
of St. Paul, Minn., on the brief), for appellee. 

Before STONE, Circuit Judge, and TRIEBER and MUNGER, Dis- 
trict Judges. 

TRIEBER, District Judge. The facts as they appear from the rec- 
ord in the case are: 

On May 2, 1921, the appellee filed his complaint in equity in the Dis- 
trict Court of the United States for the District of Minnesota, on be- 
half of himself and ail other parties similarly situated, who may de- 

;^=3For other cases see same topio & KBY-NUMBER In ail Key-Numbered Digesta & lnde*e» 
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sire to mâke themselves parties, against thè appellant, in which it was 
charged that appellee is a citizen of the state of Minnesota, and appel- 
lant an insurance corporation organized under the laws of the state of 
Nebraska, admitted to do business in the state of Minnesota; that in 
pursuance to such authority it has written a large amount of hability 
insurance, and has outstanding in the state policies and obligations as 
surety exceeding $100,000,; that in payment of a loss in the state of 
Minnesota, for which it becanie Hable in the sum of $2,100 to one of 
its policy holders, a corporation created under the laws of the state 
of Minnesota, it gave, on April 19, 1921, a draft in the city of St. Paul, 
Minn., drawn by its duly authorized agent, on the home office of ap- 
pellant in the city of Omaha, state of Nebraska, for said sum, which 
said draft became, by proper indorsement, in due course of business, 
for a valuable considération, the property of appellee ; that said draft 
was duly presented to appellant for payment and refused, for the rea- 
son that appellant did not hâve sufficient funds to pay the same. The 
appellant lias a large amount of personal, property in the state of Min- 
nesota, of the value of at least $20,000 ; that it has liabilities amounting 
to the sum of $377,790, which it is unable to pay, and has been denied 
the right to continue to do business in the states of Minnesota and Ne- 
braska; that it is insolvent, and there is great danger of the property 
being wasted and dissipated by litigation ensuing and about to ensuè 
upon the large amount of unpaid claims owing; that varions creditors 
are threatening to sue the company, and coUect their claims by exécu- 
tions, attachments, or other légal proceedings, unless the court wilî 
take its property into its custody and appoint receivers, for the purpose 
of converting its-assets into money and' distributing the same among 
its creditors; that the object of the action is for the purpose of closing 
up its business and causing a just and fair distribution of its property 
among its creditors ; that appellant's property, asked to be taken con- 
trol of by the court, greatly exceeds in value the sum of $3,000, exclu- 
sive of interest and costs. 

The prayerof the bill is to appoint a receiver of appellant's property, 
with the usual powers of a receiver, and an injunction, but does not 
ask that afifairs of the corporation be wound up, or that it be dissolved. 
The complaint was duly verified. Upon présentation of the complaint, 
the court, on May 2, 1921, granted the prayer of the complaint, ap- 
pointed receivers, and authorized the plaintifif to apply to any other Dis- 
trict Court for ancillary proceedings. The receivers duly qualified. On 
May 14, 1921, appellant filed a motion to dismiss the complaint, upon 
two grounds. (1) That plaintifï's claim was only for $2,100 and there- 
fore insufficient to give the court jurisdiction. (2) That plaintiflf is 
only a simple contract creditor on a claim not reduced to judgment, and 
without having exhausted bis remedy at law. 

It also filed, at the same time, a motion to discharge the receivers and 
for a restoration of the property to its custody, or the custody of the 
Department of Trade and Commerce of the state of Nebraska. The 
Department has not intervened in the cause and has presented no claim. 
The grounds relied on in this motion are that the court was without 
jurisdiction, for the same reasons set eut in the motion to dismiss the 
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complaint, and the additional ground that the défendant is an insurance 
Company, existing under the laws of that state, and the Gdvernor, 
through the agency of the Department of Trade and Commerce, is 
vested with power to regulate, supervise, and control the business of 
insurance, and the corporations engaged in it ; that said Department of 
Trade and Commerce is charged with the duty of examining ail in- 
surance companies, and if necessary for the protection of the policy 
holders to apply to the district court of the county in which the com- 
pany has its principal office for an order directing the company to 
show cause why the Department should not take possession of the 
property, etc., and conduct or close its business, and upon such appli- 
cation the district court is vested with power to decree forthwith that 
said Department take possession of said property and retain posses- 
sion thereof until, after a hearing, the court finds that the cause of such 
order has been removed, and on like application the court may order 
the liquidation of the business of such company, dissolve it, and enjoin 
it f rom transacting business or disposing of the property ; that bef ore 
appellee filed his complaint in this action, viz. on April 12, 1921, in 
judicial proceedings had in the district court of Douglas county, state 
of Nebraska, wherein the Department of Trade and Commerce was 
plaintiff and the appellant herein défendant, that court entered an order 
directing the Department to take possession of appellant's property, 
and conduct its business until such time as it shall appear, after a hear- 
ing, that the cause of said order had been removed, and also enjoining 
the company from in any manner interfering with the conduct of the 
business by the Department, and the usual injunctive orders niade in 
such cases ; that pursuant to said order the Department took immédiate 
possession of the assets, books, etc., of the company for the purpose 
set out in the order and decree of the district court of Douglas county, 
and has been conducting the business ever since. A transcript of the 
proceedings in the state district cornet is filed with the motions as an 
exhibit. From this exhibit it appears that the allégations in the mo- 
tion are true. The prayer of the complaint of the Department in that 
cause is : 

"Wherefore tlils plaintiff, the Department of Trade and Commerce of tlie 
state of Nebraska, prays that this court direct the Department of Trade and 
Commerce to take posi^esslon of the property, records, and effects and conduct 
the business of the défendant corporation, the Lion Bonding & Surety Com- 
pany, and retaln such possession and conduct the business until such thne 
as, after a hearing, it shall appear to the court that the cause of the order 
directing the Department of Trade and Commerce to take jios.'iession has been 
removed, and that tlie company can properly résume possession of its property, 
records, anâ effects and tlie conduct of Its business, and further prays that an 
order may issue forthwith from this court, directing the défendant the I/iou 
Bonding & Surety Company to sliow cause why the Department of Trade and 
Commerce should not take possession of its property, records, and elïects, and 
conduct its business, and further prays that, pending the return of such order 
to show cause and a hearing thereon this court may issue an order restraining 
the défendant the Lion Bonding & Surety Company from the traiisaction of its 
business, and from tlie disposition of any pf its proiierty, records, and etïects 
until the further order of this court, and for such other and further relief as 
may to the court seem Just and équitable under the circumstances," 



536 280 FEDERAL KEPORTEB 

It also shows, in an itemized report filed in the state district court, 
and which is a part of the exhibit filed in this cause, that the company 
is wholly insolvent, and that its habilities, in addition to the loss of the 
$300,000 capital stock, exceed its assets by $377,790.68. 

On May 30, 1921, after a hearing, the motion of appellant to dismiss 
the complaint and to vacate the appointment of the receivers made on 
May 2, 1921, was by the court denied, and from this order this appeal 
is prosecuted under section 129 of the Judicial Code (Comp. St. § 1121). 

Prior to the hearing on May 30, 1921, on the 14th day of May, 1921, 
the appellant presented to this court, which was then in session at St. 
Paul, a motion under' section 56 of the Judicial Code (Comp. St. § 1038) 
to disapprove the order appointing the receivers, which motion was 
heard by the court, composed at the time of the lamented Circuit Judge 
Hook, Judge Neblett, and the writer of this opinion. The grounds 
on which this motion was based were in eflfect the same as those set 
out in the assigument of errors on this appeal. The court denied the 
motion on May 31, 1921, ail the judges concurring. 

The assignments of error are; 

T. "The court erred in making and entering the order appointing receivers oi^ 
the property of the Lion Bonding & Surety Company upon the application and 
bill of complaint of complainant, in that the bill of complaint showed on its 
face that the said court was without Jurisdiction of the subject-matter of said 
suit, because the sum or amount In controversy thereln Is limited to $2,100, and 
does not equal or exceed, exclusive of Interest and costs, the sum or amount of 
$3,000." 

II. "The court erred in making and entering the order appointing receiv- 
ers of' the property of the Lion Bonding & Surety Company, in that the bill of 
complaint of complainant showed on its face that the court was without power 
thereon to grant the équitable relief of appointment of receivers; the plain- 
tifC claiming such équitable relief only as a simple contract créditer, without 
having reduced his claim to judgment, without havlng exercised or exhausted 
his remedy at law, and without presenting any spécifie lien upon or property 
Interest of any sort in any of the said property of said Lion Bonding & Surety 
Company." 

III. "The court erred in making and entering said order appointing receiv- 
ers of ail of the property of the Lion Bonding & Surety Company upon an ex 
parte application, and without notice to or knowledge of said défendant cor- 
poration; there being shown no imperative necessity or emergency for such 
judicial action without notice." 

IV. "The said court erred in making and entering the order appointing said 
receivers of the property of said corporation, in that the said suit is one of a 
local nature, and the object and purpose of said bill, as therein stated, 'of 
closing up the business of said défendant,' could only be granted and exer- 
cised by the courts of the state or district in which said corporation was created 
and wherein it Is domiciled, namely, the state and district of Nebraska, and for 
that purpose the power of said court for the district of Minnesota is secondary 
and ancIUary only, and the primary jurisdiction to close up the business of 
the corporation within the territory of the State by which the corporation was 
created résides in the courts exercising territorial jurisdiction therein." 

[1] Had the District Court jurisdiction of the cause, the plaintiff's 
claim not being in excess of $3,000, although the f unds to be taken 
charge of and administered for the benefit of the company's creditors 
amounted to several hundred thousand dollars; the action being, not 
only for the benefit of the plaintiff, but ail creditors of the company 
similarly situated ? 
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This contention was ably presented by counsel at the former hearing 
on the motion to disapprove the appointment of the receivers and de- 
nied. The same contention was made in Dill v. Suprême Lodge of 
Knights of Honor (D. C.) 226 Fed. 807, and Cummings v. Suprême 
Council of Royal Arcanum (D. C.) 247 Fed. 992. The jurisdiction of the 
court in those cases was invoked by certificate holders of the défend- 
ants, fraternal insurance corporations, none of the certificates in either 
case exceeding $3,000, but in each the jurisdiction was sustained. In 
the Knights of Honor Case it was expressly raised, the writer of this 
opinion having presided in that case, ahhough the opinion, which was 
dehvered orally at the conclusion of the hearing, does not mention it. 

[2] But, even had it not been raised, the courts of the United States 
being courts of limited jurisdiction, it would hâve been the duty of the 
court to dismiss the cause of its own motion, if not within its jurisdic- 
tion, even if the parties had by express consent sought to waive it. 
Minnesota v. Northern Security Co., 194 U. S. 48, 62, 24 Sup. Ct. 598, 
48 L. Ed. 870; C, B. & Q. Ry. v. Willard, 220 U. S. 413, 419, 31 Sup. 
Ct. 460, 55 L. Ed. 521 ; Chicago, R. I. & Pac. Ry. Co. v. State of Ne- 
hraska, 251 Fed. 279, 163 C. C. A. 435 (8th Ct.) ; New York Life Ins. 
Co. V. Johnson, 255 Fed. 985, 167 C. C. A. 250 (8th Ct.). In the Royal 
Arcanum Case the court dismissed the bill on the merits, which, of 
course, it neither would or could hâve donc, if without jurisdiction to 
entertain the action. The record in that case, which the court examin- 
ed, shows that the plaintifFs were holders of certificates of insurance, 
none of which exceeded $3,000, and the liability of the défendant asso- 
ciation on thèse certificates was only contingent, being payable on the 
death of the member, while in good standing. 

We concur in the conclusion of Judge Booth in his mémorandum of 
opinion that — 

"The bond (evidently the property and books Intended) sought to be taken 
possession of and dlsti'ibuted in the receivership on behalf of the plaintlff and 
other creditors, in m.v .iudgment, is the amount involved, for the purpose of 
detennining the jurisdietional question." 

[3] II. The second assignment of error, that the plaintifif is not en- 
titled to the équitable relief of appointment of receivers, as he is only 
a simple contract créditer, without having reduced his claim to a judg- 
ment and exhausted his remedy at law, is equally without merit. The 
facts alleged in the complaint, and which are admitted, are that the 
Company is wholly insolvent, and its property in danger of loss and 
dissipation by reason of seizures under exécution and attachments, and 
waste, to the great loss of the creditors, justified the action of the 
District Court to appoint receivers, without the necessity of useless 
proceedings at law. Williams v. Adler-Goldman Comm. Co., 227 Fed. 
374, 142 C. C. A. 70 (8th Ct.), affirming (D. C.) 211 Fed. 530, and au- 
thorities cited in the opinions of this case. As said in Case v. Beaure- 
gard, 101 U. S. 688, 25 L. Ed. 1004, on like contentions: 

"Neither la^\■ nor etiuity requires a rcieaningless form. 'Bona, sed impossl- 
bilia, non cogit lex.' It bas been decided that, where it appears by the blU 
that the rJebtor is insolvent and that the issulng of an exécution would be of no 
practical utillty, the issue of an exécution is not a necessary prerequisite for 
équitable interférence." 
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[4] III. The allégations in the verified complaint show beyond ques- 
tion such an imperative necessity or emergency as requifed a court of 
equity to appoint receivers on an ex parte application. If the facts 
charged, and upon which the receivers- were appbinted, had been put 
in issue by déniais on the motion to discharge thé receivers, and had 
not been sustained by compétent évidence, the court would undoubtedly 
hâve discharged them. The défendant, in its motion to discharge the 
receivers, denied none of the allégations in the complaint. Ail the de- 
fendant relied on in its motion wCre the grounds set out in the assign- 
ment of errors now relied on for a revefsàl of the order of the Dis- 
trict Court. 

IV. The fourth assignment raises the important question whether, 
in view of the proceedings had in the district court of Douglas county, 
state of Nebraska, in the action instituted by the Department of Trade 
and Commerce of that state against this défendant, prior to the insti- 
tution of this cause in the court below, and the order of that court, de- 
prived the court below of jurisdiction to appoint the receivers, and for 
this reason it should hâve granted the motion of défendant to discharge 
them and rèstore its property to the défendant or custody of the De- 
partment of Trade and Commerce of the State of Nebraska. 

[5] That, in the absence of a statute vesting the title to the prop- 
erty of an insolvent in the receivers upon their appointment, such ap- 
pointments give a receiver no right to the possession of the property 
of the insolvent in another state, or, if the appointment is made by a 
national court of the property, in another district, is well settled. The 
leading cases of the Suprême Court on that rule of law are Booth v. 
Clark, 17 How. (58 U. S.) 322, 15 L. Ed. 164, and Great Western Min- 
ing Co. V. Harris, 198 U. S. 561, 575, 25 Sup. Ct. 770, 49 L. Ed. 1163, 
followed ever since, not only by ail national, but ail, courts. In Rose's 
Notes to Booth v. Clark, the authorities are collected, showing how uni- 
form the décisions of the courts are on that question. The latest case 
reaffirming this principle is Sterrett v. Second Nat. Bank, 248 U. S. 73, 
39 Sup. Ct. 27, 63 L. Ed. 135, affirming 246 Fed. 753, 159 C. C. A. 55, 
3 A. L. R. 256. 

[6] But when the statutes of the state under whose law as the cor- 
poration is created vest the title to ail property of the défendant in the 
receivers, assignée, or a state board, they are entitled to the possession, 
wherèver the property is situated. In Relfe v. Rundle, 103 U. S. 222, 
226, 26 L. Ed. 337, it was held that, as the Insurance Commissioner 
of the state of Missouri was by the laws of that state vested with the 
title of ail the property and assets of insolvent insurance corporations 
created by that state, the Insurance Commissioner can maintain suits 
in the courts of any, state and recover the property, although in pos- 
session of a receiver appointed bv a court of a foreign state. In Bern- 
heimer V. Converse, 206 U. S. 516, 534, 27 Sup. Ct. 755, 51 L. Ed. 1163, 
and Converse v. Hamilton, 224 U. S. 243, 260, 32 Sup. Ct. 415, 56 L. 
Ed. 749, Ann. Cas. 1913D, 1292, the sanle conclusions were reached 
urider a statute, of the, state of Minnesota, vesting in a receiver of an 
insolvent corporation the absolute title to ail its property, with power 
to sue in any court, including those of a foreign jurisdiction. And 
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this rule of law is recognized by the Suprême Court bf Nebraska. 
Kinsler v. Casualty Co., 103 Neb. 382, 172 N. W. 33. 

Counsel for appellant contend that under the laws of the state of 
Nebraska the title to ail the property of an insolvent Insurance Com- 
pany, created by the laws of that state, no matter where situated, vests 
in the Department of Trade and Commerce, when, upon an applica- 
tion to a district court of the county in which the principal office of the 
compa,ny is located, the court, by its order, places the property in the 
possession of that Department, and therefore this action is within the 
rulings in Relfe v. Rundle, supra, and the Converse Cases. The stat- 
ute relied on is the act of 1919. Laws of Nebraska 1919, p. 573 et seq. 
The provisions of that act, on which counsel rely, are in section 4, art. 
3, of that act and are as f ollows : 

"I. Whenever any domestic company is insolvent, * * * or is found, 
after an examination, to be In such condition that its furtiier transaction of 
business woiild be liazardous to its policy liolders, or to its ereditors, or to its 
stockholders, or to tlie publie; or has willfully violated its articles of incorpora- 
tion or association or any law of this state, or whenever any trustée, direc-tor, 
manager or offlcer thereof has refused to be examined under oath touchlug 
its affairs, the Department of Trade and Commerce may apply to the dis- 
trict court, or any judge thereof, in the county or judicial district in which 
the principal office of such company is located, for an order directing such 
■company to show cause why the Department of Trade and Commerce should 
not take possession of its property, records and effects and conduct or close Its 
business, and for such other relief as the nature of the case aud the interest of 
its policy holders, ereditors, stockholders or the public may require. 

"2. On such application, or at any tlme thereafter, such court or Judge may, 
in his discrétion, issue an order restraining such company from the transaction 
(if its business, or disposition of its property, records, and effects- until the 
further order of the court. On the return of such order to .show cause and 
after a full hearing, the court shall elther deny the application or direct the 
Department of Trade and Commerce forthwith to take possession * * * 
and conduct the business until on the application of the Department of Trade 
and Commerce, or of such company, It shall, after a like hearing, appear to 
tlie court that the cause of such order directing the Department of Trade and 
Commerce to take possession has been removed, and that the company can 
properly résume posse.sslon of its property, records and effects, and the con- 
duct of the business. 

"S. If, on a like application and order to show cause, and after a full 
hearing, the court shall order the liquidation of the business of such company, 
such liquidation shall be made by and under the direction of the Department 
of Trade and Commerce, which may deal witli the property, records, effects 
and business of such compan.V in the nanie of the Department of Trade and 
Commerce, or in the name of the company, as the court may direct, and it 
éhaXl be vested hy opération of law icith title to aU the property, effects, con- 
traets and rights of action of such company as of the date of the order so 
directing it to liquidate. » * * " 

[7] Had the Department proceeded in its action in the district court 
of Douglas county under subsection 3 of section 4 of the act, and the 
court had made an order in conformity with such an application, the 
contention of counsel could probably be sustained, a question not be- 
fore us and therefore not passed on ; but, as shown by the transcript 
of the proceedings in that court filed by appellant, which is a part of 
the record in this case, the pétition of the Department was under subsec- 
tion 1, and the order of the. district court of the state in conformity 
with subsection 2, which on the pétition presented to it was the only 
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relief prayed, and therefore the only relief the court could grant. The 
order of the court, which is in strict compliance with the prayer of the 
bill and the statute, is : 

"It Is therefo're ordered, adjudged, and decreèd that the plaintlff Hereln, the 
Department of Trade and Commerce of the state of Nebraska, shall and Is 
hereby ordered to take possession forthwith of the property, records, and 
effects and conduet the business of the défendant company, the Lion Bondlng 
& Surety Company, and retain sueh possession and conduet the business of 
said Company until such time as, after a hearing, it shall appear to the court 
that the cause of this order bas been removed, and that the company cnn 
properly résume possession of its property, records, and effects, and the con- 
duet of its business ; and it is further ordered, adjudged, and decreed that the 
défendant company, its officers, directors, stockholders, and employées be and 
are hereby enjoined and restrained from in any manner interfering with the 
said Department of Trade and Commerce of the state of Nebraska in the car- 
rying out of this order and in the taking possession of the property, records, 
and effects, and in the conduet of the business of the défendant company, the 
Lion Bonding & Surety Company." 

There is nothing in this order vesting the title to the property of 
the company in the Department, nor did the Department ask it in its 
pétition. Under that order the Department could neither claim pos- 
session of any property of the company out ôf the state of Nebraska, 
nor maintain an action for its recovery in any court other than one of 
or in the state of Nebraska. As the company was admittedly insol- 
vent, had large property interests in the State of Minnesota, within the 
jurisdictiori of the court below, was unablè to pay its debts then due, 
its assets and property in imminent danger of being dissipated by rea- 
son of thèse conditions, the court, upon the application presented by 
the plaintiflf's complaint, exercised proper discrétion in appointing the 
receivers, and denying the motion of the défendant company tO dis- 
charge them. , 

The decree is affirmed. Let the mandate in this case go forthwith. 



. HERTZ et al, v. LION BONDING &. SURETY CO. et al. 

(Circuit Court of Appeals, Eighth Circuit. April 28, 1922.) 

No. 5950. 

Courts <s=;:>493 (3)— Receivers entitled to property of insurance company, as 
against state department having temporary possession. 

The receivers appolnted by the Tlnlted States District Court for Minne- 
sota, for an Insurance company organized under fhe laws of Nebraska, 
hâve exclusive right to the possession of ail the as.sets of the corporation, 
no tvrith standing a prior order by a Nebraska court temporarily vesting 
possession of such assets in the state department of trade and commerce, 
to conduet the affairs of the corporation until it can show the court It is 
again proî>er to permit the corporation to conduet its own business, under 
the well^settled rule that the court first obtaining jurisdiction in a pro- 
ceeding to adniinlster the property of an insolvent coriwration has prior- 
ity over other courts attempting to take such possession thereafter. 

Appeal from the District Court of the United States for the District 
of Nebraska; Joseph W. Woodrough, Judge. 

iS=oFor other cases see same topic & KBY-NUMBER In ail Key-Numbered Digests Ê loâexea 
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Suit by A. J. Hertz and others, as receivers, against Lion Bonding 
& Surety Company and others, to compel the delivery of ail assets of 
the défendant corporation to the receivers. From a decree dismissing 
the suit, complainants appeal. Reversed, with directions to reinstate 
the bill, and issue the injunction as prayed. 

Bruce W. Sanborn, of St. Paul, Minn (Sanhorn, Graves & Ordwày, 
of St. Paul, Minn., on the brief), for appellants. 

Halleck F. Rose, of Omaha, Neb. (Amos Thomas and George W. 
Pratt, both of Omaha, Neb., and Clarence A. Davis, Atty. Gen., on 
the brief), for appellees. \, 

Before STONE, Circuit Judge, and TRIEBER and MUNGER, Dis- 
trict Judges. 

TRIEBER, District Judge. This cause arose out of the proceedings 
in No. 5902, Lion Bonding & Surety Co. v. A. H. Karatz, 280 Fed. 
532, in which the opinion is filed this day. After the refusai of this 
court to disapprOve the appointment of the receivers, and the déniai by 
the District Court for the District of Minnesota of the defendant's 
motion to dismiss the complaint in that action, the appellants, hereafter 
referred to as the plaintifïs, in pursuance of the authority granted to 
them by the court, which appointed them, filed this action in the court 
belov/, praying that it be adjudged by the decree of the court that, as 
against the défendants in this cause, the plaintifïs, receivers appointed 
by the District Court of Minnesota, hâve priority of right and the ex- 
clusive right to the possession of ail the assets of the défendant Lion 
Bonding & Surety Company, its books and records, and that the de- 
fendant hâve no right to their possession and for an injunction in the 
usual form. In addition to the Bonding Company, the ofïicers of the 
Company, the Department of Trade and Commerce of the state of Ne- 
braska, Amos Thomas personally and as the agent and représentative 
of that Department, and W. B! Young, the chiéf of the Bureau of In- 
surance of the State of Nebraska are défendants. 

The complaint, after setting out the proceedings in the District Court 
for the District of Minnesota, resulting in the appointment of the plain- 
tifïs as receivers of the property and assets of the bonding, company, 
and their qualifications as such receivers, which are fully set forth in 
our opinion in No. 5902, Lion Bonding & Surety Co. v. A. H. Karatz, 
280 Fed. 532, filed this day, and to which référence is made for the 
facts leading to the appointment of the receivers, allèges that, before 
their appointment as such receivers, on April 12, 1921, the défendant 
the Department of Trade and Commerce, referred to herein as the 
Department, had filed in the district court o{ Douglas county, state of 
Nebraska, its verified pétition, praying for an order directing it to take 
possession of the records, property, etc., of the said bonding company, 
which had, in the conduct of its business, violated the laws of the state, 
and conduct its business until such time as, after a hearing, it shall 
appear to the court that the cause of the order directing the Department 
to take possession has been removed, and that the company can prop- 
erly résume possession of the property, records, etc., and conduct its 
business ; that said district court of Douglas county, upon the près- 
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«ntatioti of the pétition, made an order in conformity with the prayer 
of the petitioft, whereupon said Departnîeht Of Trade and Commerce 
took into its possession the books of the company, its cash, securities, 
and other assets, f or the purposes set o'ut in the order of that court, and 
designated the défendant Thomas as its a^ent and représentative to act 
for it ; that, af ter the appointment of plaintiffs as receivers by the 
District Court of the United States for the District of Minnesota, the 
défendant company, under the provisions of section 56 of the Judicial 
Code (Gomp. St. § 1038), applied to the United States Circuit Court of 
Appeals for the Eighth Circuit to disapprove the appointment of said 
receivers, which was by said court denied ; that the sole right of pos- 
session in said Department uiider said order pf the district court of 
Douglas county, Neb., was the right granted by the order of said court 
to the temporary possession of the property by the company for the 
conduct of its business; that on May 28, 1921, the Department iîled in 
the district court of Douglas county its further pétition, praying for 
an order authorizing the winding up and liquidation of the business of 
the company, which was by said court granted and défendants are 
proceeding to liquidate said assets. Exhibits of the proceedings in the 
State and national courts are filed with and made a part of the com- 
plaint, and also affidavits to sustain the allégations. 

The défendants filed motions to dismiss, whiçh are in effect identical 
with the grounds upon which the appeal in No. 5902 was prosecuted. 
They also pleaded the order of the district court of Douglas county, 
made and entered on Aprîl 12, 1921. The motion to dismiss was by 
the court sustained, and a final decree dismissing the action entered. 
From this decree this appeal is prosecuted. The only question not 
passed on in the opinion in No ^5902 was the power of the court below 
to grant the relief asked by the J)laintifïs, by reason of the possession 
by the Department of the company's property, books, etc., under the 
order of the district court of Douglas county, made on April 12, 1921. 

Wê held in No. 5902 that the possession by the Department was only 
for a temporary purpose. As the District Court of the United States 
for the District of Minnesota obtained jurisdiction and the right to 
control by its receivers of the company's assets before the state court 
îiad been asked or granted the order to wind up and liquidate the busi- 
ness of the bonding company and vest title to the property in the De- 
partment, its right to the possession by its receivers is superior to that 
of the State court. It follows that the receivers appointed by it are 
entitled to possession of the company's records and assets as against 
the Department of Tradè and Commerce. The law is well settled that 
the court first obtaining jurisdiction in a proceeding to administer the 
property of an insolveiit èorporation has priority over other courts, at- 
tempting to take such possession thereafter. Farmers' Loan & Trust 
Co. V. Lake Street Ëlev. R. R. Co., 177 U. S. 51, 20 Sup. Ct. 564, 44 
L. Ed: 667 ; Wabash R. Co. v. Adeibert Collège, 209 U. S. 38, 54, 28 
Sup. Ct. 182, 52 E. Ed. 379: Palmer v. Texas, 212 U. S. 118, 129, 
29 Sup. Ct. 230, 53 L. Ed. 435; McKinney v. Eandon, 209 Fed. 300, 
126 C. C. A. 226; Havner v. Hegnes, 269 Fed. 537 (C. C. A. 8th Ct). 

The complaint States a good cause of 'action, and the court below 
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erred in sustaining defendant's motion to dismiss it. The decree is 
accordingly reversed, with directions to the court belôw to set aside its 
order dismissing plaintiffs' bill, to reinstate such hill, and to issue an 
injunction in favor of the appfellants and against the appellees, restrain- 
ing them and each of them f rom removing, secreting, or disposing of 
the moneys, books, papers, records, assets, property, accounts, or choses 
in action of or derived from the lyion Bonding & Surety Company, 
and from doing any other act in relation thereto, except to hold the 
custody thereof subject to the further order of the United States Dis- 
trict Court for the District of Minnesota, Fourth Division. 
L,et the mandate in this case go forthwith. 



BEECROFT & BLACKMAN, Inc., vi ROONEY (LONG FURNITURE CO., 

Intervener). 

(Circuit Court of Appeals, Second Circuit. Marcb 27, 1922.) 

No. 164. 

1. Patents (@=5328— 1,244,944, for cabinet for taiking machines, held void for lack 

of invention. 

Tlie Beecroft patent, No. 1,244,944, for cabinet for talkiug maeliines, 
held void for lack of invention. 

2. Patents ig^^l? — Accepted skill of calling not patentable. 

The accepted skill of a calîing is not patentable. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by Beecroft & Blackman, Inc., against Lawrence J. 
Rooney, doing business as the Lawrence J. Rooney Company, with 
the Long Furniture Company intervening. Decree for complainant, 
and défendant and intervener appeal. Reversed. 

For opinion below, see 268 Fed. 545. 

E. G. Siggers, of Washington, D. C, and James H. Griffin, of New 
York City, for appellants. 

W. H. C. Clarke, of New York City (F.. P. Warfield and H. S. Duell, 
both of New York City, of counsel), f or respondent. 

Before HOUGH, MANTON, and MAYER, Circuit Judges. 

M ANTON, Circuit Judge. The appellee sued for infringement of 
letters patent No. 1,244,944, granted to Clément Beecroft, covering a 
cabinet for taiking machines. The appellee owns the patent by assîgn- 
ment. The défenses interposed are that the patent is invalid for want 
cf patentable invention; aiso that the prior art and prior uses antici- 
pated appellee's alleged' invention. 

[1] There were two types of phonograph cabinets on the market 
when the appellee filed the application and was awarded the patent in 
suit. One embodies a small casing or box, which is known as a port- 
able machine or instrument. The casing incloses merely the sound- 
producing device, and is disassociatèd from any music record cabinet. 

ÊtaFor other cases seé same toplc & KElY-NUMÈtËR in aÙ Key-Numbered Dlgests & Indexes 
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This type of instrument is usually supported on a table, or ît may be 
supportée without attachrnent on the music record cabinet. The other 
type embodies a casing for housing the sound-producing devices, which 
casing is attached to and supported on the music record cabinet. The 
latter type is much larger than the former, and is referred to in the 
trade as a built-in or floor type of machine. It is more expensive than 
the former. The first type, when placed on top of a cabinet, does not 
hâve the appearance of a tmitary or built-in structure. The patent in 
suit bas to do with a molding so associated with a music cabinet and 
portable phonograph as to convey the appearance of continuity be- 
tween the phonograph and its supporting cabinet, producing the ap- 
pearance of a built-in or floor type machine. It is a molding built at 
the joinder of both, so as to give the efïect of one structure. The phon- 
ograph companies were selling portable and built-in machines. They 
did not sel], as a rule, the music cabinets for use with the portable ma- 
chines. Music cabinets, either with plain tops or having a molding se- 
cured on the tops, were made and sold by independent manufacturers 
to the jobbers and retailers, who could sell the portable machines and 
music cabinets to the retail purchasers. As the portable machine it- 
self and the associated ;music cabinet can be sold at from $10 to $15 
less than the built-in type of machine, it afforded an opportunity to 
manufacturers of the separate music cabinets, and also the retailer, 
to sell the cabinets. 

For several years before the appearance of the appellee's device, 
portable machines were on the market, and were provided with a base 
molding, the lower portion of whieh had vertical or upright sides. It 
was in this state of the art that the problem was presented of providing 
molding on music cabinets of such character and size that the molding 
on the portable machine may. be jîlaced within, and the co-operating 
molding be cohstructed so that the portable machine may be rested. 
The effect of the continuity betweën the molding on the portable ma- 
chine and the music cabinet was secured, thereby producing the effect 
of a unitary or intégral structure. In 1915 tlie Victor Phonograph 
Company put on the market a portable machine having a différent 
conformation of base molding from that which it had previously em- 
ployed and which is referred to above. The bottom of the molding 
did not hâve vertical or upright sides, but inclined sides and protrud- 
îng feet or legs extending outwardly from the four corners of the 
casing. The bottom of the molding did not extend so far downward 
as the feet or legs and thereby lef t an open space on each side of the 
casing between the legs. With thèse protruding feet, it was manifestly 
not feasible to seat the portable box on top pf the cabinet or within the 
co-operating molding on it in the manner heretofbre described and in 
use in the prior portable cabinets. It was to avoid this open space 
that the trade was interested.: 

The problem presented was to provide a molding on the music cab- 
inet which would overcome the disadvantage of the open space and 
still produce the effect of a unitary or built-in type of machine. By 
the drawings and spécifications bf the patent in suit, such a structure 
was obtained by providing on top of the music cabinet, three inward- 
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ly inclined cleats of sufficient height to cover the molding of the front 
and two sides of the portable phonograph. The phonograph may be 
slid from the back into position on top of the music box. This having 
been donc, a fourth cleat is secured to the music cabinet for covering 
up the molding on back of the portable machine, thereby concealing 
the base of the portable machine and producing the efifect of a unitary 
structure. 

There are two claims in suit, which are as follows : 

"1. A ciibinet for a talking machine having a top on whieh the casing of 
the macliiiie is adapted to be supportée!, an Inelosure rising from said top, and 
formcd of cleats whieh are adapted to engage the sides of the base, certain 
of the cleats being fixed to said top and nnother cleat forming a gâte for en- 
tranee into the spacc of the inelosure, and meaus for holding the gâte in closed 
l)osition and permitting its opening. 

"2. A cabinet for a talking machine having a top on vphich the casing of 
the machine is adaiited to be supported, cleats rising trom said top forming 
an inelosure for the sides of the base of said machine and adapted to inter- 
lock therewith, one of suid cleats being scparate from the other cleats and 
movable, forming a gâte for the insertion of said base Into the spaee of said 
inelosure ; the inner sides of the cleats overhanging, so as to form interlock- 
ing joints with said base." 

The Long Furniture Company is the manufacturer of the cabinet, 
The appellant Rooney is a retail dealer. The record is clear that the 
idea of using a molding between the base of the talking machine and 
the top of the music box cabinet is old. The idea of making them hâve 
the appearance of a unitary structure was old. It was old to join two 
éléments, such as a substructure or base and a superstructure or top, 
and this by an intermediate flange or molding, which so interfits or har- 
monizes with the sub or super structure as to produce the effect of an 
intégral construction. Illustrations may be found in the patents to 
Kirchner, No. 179,203, application filed December 27, 1875, granted 
June 27. 1876; patent to Snow, No. 414,177, filed February 18, 1889, 
granted October 29, 1889; patent to Bostick, No. 454,251, filed March 
7, 1891, granted June 16, 1891; patent to Toohey, No. 482,285, filed 
February 3, 1892, granted September 6, 1892. The Vaughn patent, 
No. 1,136,600, filed March 25, 1914, granted April 20, 1915, shows a 
table top secured thereto forming guideways for the réception of an 
article, and a cleat forming a gâte between the cleats for the same pur- 
pose of letting portable articles slide in the back, as is done in the case 
of this portable music box. 

In this .state of the art, we do not think that what the patentée did 
amounted to patentable invention. He produced an old resuit — that 
is, obtaining a structure having the appearance of a built-in machine — 
by employing well-known mechanical expédients commonly used to 
efifect the same results in various analogous arts. The problem, at 
most, involved the shaping of the molding to meet a particular exig- 
ency or situation. It cannot be regarded as an invention which is en- 
titled to the protection of the patent laws, It required no invention to 
make a inolding and so shape it as to accommodate the protruding 
feet as they rested upon the top of the cabinet box. It involved a sim- 
ple mechanical problem of cutting and sawing molding substantially 
in a manner that had heretofore been done in the prior art or use, so 
280 F.— 35 
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as to produce a housi-ng to receive a portable machine with the Icg^ 
of particular shape and comparatively simple. The appellant's The 
L/Ong Fumiture Company's prier use was known to the patentée, and 
we hâve no doubt that the solution of the problem will become very 
obvious to any skilled woodworker. It is a matter of common and 
gênerai knowledge that woodworkers can and do habitually make mold- 
ings to round corners and accommodate curves and obstructions which 
may appear in the line. To shape corners and curves and combine 
formations, with separate parts joined to fit in and over objects or 
space, does not require inventive thought. 

[2] The device is a simple one. To allow the appellee to prevail 
writh his patent would be to lower the standard required for invention, 
which is constantly being raised. It needs no citation of authorities to 
support the doctrine that the accepted skill of a calling is not patent- 
able, and the mère covering up or concealing of one form of molding 
rather than another does not involve invention. The case is controlled 
by the rule announced in similar cases. See Atlantic Works v. Brady, 
107 U. S. 192, 2 Sup. Ct. 225, 27 L. Ed. 438; Yale Lock v. Greenleaf, 
117 U. S. 554, 6 Sup. Ct. 846, 29 L. Ed. 952 ; Capital Métal Co. v. Kin- 
near, 87 Fed. 33.3, 31 C. C. A. 3; Hillard v. Remington Typewriter 
Co., 186 Fed. 334, 108 C. C. A. 534; Underwood Co. v. Victor Co., 
188 Fed. 82. 

The decree is reversed. 



UNITED STATES ex roi. and to Use of BILLS et al. v. PERKINS et al. 

(Circuit Court of Appeals, Eighth Circuit March 27, 1922.) 

No. 5750. 

1. Bankruptcy <s=3373— Trustee's surety held llable for acte of trustée In mall- 

ciously defeaiing lien clalm of holders of bankrupt's note, whether acts were 
solely for benefit of bankrupt's estate or in part for personal advantage. 

If trustée in bankruptcy, for the wrongful pui'pose of destroying the 
lien of holders of bankrupt's note secured by deed of trust on land, ob- 
taîned possession of bankrupt's note secured by pi-ior deed of trust on the 
same land, knowlng it had been paid, and caused land to be sold under 
such prlor deed of trust, and, after purchaslng land at such sale, caused 
it to be sold at a trustee's sale, and, under collusive agreement with pur- 
chaser, purchaser quieted title in action by process calculated to escape 
actual knowledge by holders of such other note, the trustee's surety was 
liable to such holders, régardless of whether trustée acted solely for the 
benefit of the bankrupt's estate, or in part for personal advantage under 
color of his office. 

2. Officers <|=3l29— Suréties on officiai bonds liable for négligence or malfeasance 

of principal in performance of acts done virtute offlcii. 

Sureties on officiai bonds are liable for négligence or malfeasance of 
their principal in the performance of aéts whieli are done virtute offlcii. 

3. Offlcers <S=3|29, 135— Condition of bond providing only for faithfui discliarge of 

officiai duUei broken by mère négligence, without corruption, In the per- 
formance of a ministerial duty. 

Where officiai bond provides' dnly for the faithfui discharge by tba 
principal of his officiai dutles, the condition la broken by the mère négli- 
gence, without corruption, of the principal in the performance of a 

^jsaVoT otber cases see ëame topic & KEY-NUMBER In ail Key-Numbered OlgesU & ladexe* 
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ministerial duty, which performance does not involve the exercise of 
discrétion, and, where the duty whicli bas not been falthfuUy discharged 
was owing to tlie person injured, sueh person may sue on the bond. 

In Error to the District Court of the United States for the Eàâtern 
District of Missouri; Charles B. Faris, Judge. 

Suit by the United States, at the relation and to the use of Frank L. 
Bills and H. h. Ewing, a partnership, etc., against Joseph R. Perkins, 
trustée in bankruptcy of the estate of William C. Kaune, bankrupt, and 
another. Judgment of dismissal, and plaintiffs bring error. Reversée* 
and remanded. 

Clyde Gary, of St. Uouis, Mo. (Frederick L. Cornwell and John T. 
Hicks, both of St. Eouis, Mo., on the brief), for plaintiffs in error. 

Jacob M. Lashly, of St. Louis, Mo. (Robert A. HoUand, Jr., and 
Thomas G. Rutledge, both of St. Louis, Mo., on the brief), for défend- 
ants in error. 

Before SANBORN and LEWIS, Circuit Judges, and VAN VAL- 
KENBURGH, District Judge. 

VAN VALKENBURGH, District Judge. This suit was brought in 
the name of the United States and at the relation and to the use of 
plaintiffs in error, a copartnership doing business under the firm name 
and style of Frank L. Bills & Co. against Joseph R. Perkins, trustée in 
bankruptcy of the estate of William C. Kaune, bankrupt, and the Bank- 
ers' Surety Company, a corporation, and surety upon the bond of said 
trustée, to recover damages upon the trustee's bond for alleged mal- 
feasance of the trustée in the administration of said estate. The dam- 
ages laid exceed the pénal sum nominated in the bond. 

William C. Kaune was adjudged a bankrupt on the 13th day of 
February, 1911, and on the same day the défendant Perkins was duly 
elected and appointed as trustée, and qualified as such. He gave bond 
in the sum of $5,000, with the défendant Bankers' Surety Company as 
surety thereon. The amended pétition below allèges that on or about 
the 5th dây of October, 1910, the said Kaune was indebted to Bills & 
Co., for money advanced and loaned, in the sum of $6,541.81, for 
which a promissory note was given, secured by trust deed upon certain 
real estate therein described; that on the 28th day of April, 1911, the 
said trustée instituted in the District Court for the Easern District of 
Missouri an action wherein he sought to hâve canceled and adjudged 
void the note to plaintiffs in error, hereinabove referred to, and the 
deed of trust securing the same, alleging that the same were given with 
the intent to hinder, delay, and defraud creditors. On the same day 
a temporary restraining order was granted. Thereafter no further 
order of court concerning said temporary restraining order was made 
until the 2d day of October, 1917, when said cause came on to be 
heard. The court dismissed complainant's bill for failure of proof, and 
the temporary restraining order was dissolved. 

The pétition further allèges that theretofore, on the 26th day of 
September, 1910, said Kaune had ex^-uted to the Bank of Ironton, 
of Ironton, Mo., a promissory note in the sum of $2,000, secured by 
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deed of trust upon the same property, to which référence lias been 
made, which vvas accordingly a first lien thereon, but tha,t said note had 
been fuUy paid and discharged before said pétition in bankruptcy was 
filed; the deed of trust, however, was not released of record; that the 
said Perkins wrongfully obtained possession of said note with knowl- 
edge that it had been paid, and caused the then acting sheriff of the 
county in which said lands are situated to sell under the deed of trust 
purporting to secure said $2,000 note, and at said sale said trustée be- 
came the purchaser ; that thereaf ter the said trustée, wrongfully de- 
signing and contriving to deprive plaintiffs in error of what had then 
become a first and preferred lien on said land, and to injure theni and 
deprive them of their lawful rights, did procure and cause to be issued 
by the référée in bankruptcy, having jurisdiction of said bankrupt es- 
tate, an order authorizing such trustée to sell the title and interest of 
the bankrupt in said land, the same being the interest acquired under 
and by virtue of the adjudication and of the trustee's sale aforesaid; 
that pursuant to said order said trustée, further designing and contriv- 
ing to deprive plaintiffs in error of their lien, did exécute and deliver to 
one Faris a pretended deed of conveyance for said land, and further 
did contrive with said Faris, and did advise, aid, and procure said 
Faris to institute in the proper state court an action to quiet the alleged 
and pretended title of Faris to said land, and did thereby cause and 
procure to be rendered by said court a final decree quieting said title in 
Faris. 

Plaintiffs in error further allège that ail said proceedings were un- 
known to them until the 2d day of October, 1917, when the restraining 
order against them was dissolved. It is further alleged that défendant 
Perkins, as such trustée, with the wrongful intent and purpose afore- 
said, and to eftectuate the same, did delay the détermination of the is- 
sues involved in the injunction suit against plaintiffs in error, and caus- 
ed said restraining order to be continued in opération and efifect until 
after the rendition of the decree quieting said title in Faris ; that by rea- 
son of the premises, and by reason of the constructive service in the 
State court, which is made binding upon them by statute, their security 
upon the land In question has been entirely lost ; that the trustée acted 
under color of his said office as tinistee, and for the wrongful purpose of 
depriving plaintiffs in error of their lawful rights ; that they hâve been 
damaged accordingly, at least to the full amount of the debt secur- 
ed; and pray judgment in the sum of $5,000, the full penalty of the 
bond. 

The surety company alone was served with process, and interposed 
its demurrer to the amended pétition, the material substance of which 
has been stated. The principal ground of the demurrer was that the 
pétition does not state facts sufficient to constitute any cause of action 
against thèse défendants. It was also urged that there is a defect of 
parties plaintiff, and that relators are not proper plaintiffs, not being 
creditors with a provable claim, which has been allowed, or may be 
allowed, in said estate, and are therefore not entitled to distribution or 
participation. This demurrer was sustained by the trial court, and. 
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relators declining to plead further, judgment was rendered accord- 
ingly. 

The action of the trial court would be justified, if it should appear 
that the trustée, on behalf of the estate, had acquired said first mort- 
gage note, and had foreclosed the deed of trust securing it, in good 
faith for the purpose the better of clearing title and of rendering the 
disposition of the property more advantageous for and bénéficiai to the 
bankrupt estate, provided, further, that ail his acts were intended for 
the benefit of the estate without collusion, and with no unlawful purpose 
directly or indirectly of depriving the relators of their légal rights by 
conduct tantamount to f raud and deceit. 

[1] But the relators in their pleadings, while the same are, perhaps, 
net drawn with désirable précision and completeness of averment, suf- 
ficiently charge that the acts of the trustée complained of were commit- 
ted in pursuance of a malicious purpose to defeat the lien claim of re- 
lators irrespective of its validity, and of the outcome of the suit chal- 
lenging their title in whtch the restraining order was issued; that the 
note secured by the first deed of trust had been paid and discharged, 
and that that deed was no longer in force ; that with knowledge of this 
the trustée contrived to get possession of the $2,000 note, and to make 
the sale under order of the bankruptcy court for the purpose of cut- 
ting out relators' lien upon the face of the proceedings ; that then, to 
consummate this unlawful purpose, made in collusion with the pur- 
chaser, Faris, he procured the quieting of the title in an action and by 
a process well calculated to escape actual knowledge on the part of 
the relators. This charges conduct on the part of the trustée violative 
of his duty as an impartial trust officer toward ail persons interested in 
the estate, including relators, and whether his acts were solely for the 
benefit of the bankrupt estate, or in part for personal advantage, but 
donc as an officer of the bankruptcy court, and under color of his office, 
is immaterial so far as the issues hère presented are concerned. 

[2, 3] Sureties on officiai bonds are liable for négligence or malfeas- 
ance of their principal in the performance of acts which are donc vir- 
tute officii. The bond providing only for the faithful discharge of the 
principal of his officiai duties, the condition of the bond is considered 
to hâve been broken by the mère négligence, without corruption, of the 
principal in the performance of a ministerial duty, which performance 
does involve the exercise of discrétion, and, where the duty which has 
not been faithfully discharged was owing to the person injured, such 
person may sue on the bond. By the weight of authority, acts done by 
color of office are regarded as acts for which sureties on officiai are 
liable. 29 Cyc. 1455, 1456, and cases cited. The acts hère complain- 
ed of fall within this category, and particularly so in view of the charge 
that they were done with wrongful intent and purpose. 

The case should be reversed and remanded, for a trial in which the 
exact situation may be developed, and through which the question of 
liability under the facts may be more concretely presented. It may be 
that the pleadings will need revision, and it may be, of course, that 
the évidence will not support the substantive allégations on critical 
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points ; but neither the trustée nor his surety should escape liability for 
conduct such as is hère chargea, if the charge made is estabhshed by 
the évidence. 



LUMIERE V. ROBERTSON-COLE DISTRIBUTING CORPORATION. 

(Circuit Court of Appeals, Second Circuit. March 27, 1922.) 
No. 190. 

1. Copyrights <@=320— Under ordinary employment photographer has no proprle- 

tary right in pliotograplis made. 

The usual contract between a pliotographer and his customer is one of 
employment. The production of the photograph is work done for the 
customer, not for the photographer, and the sitter is entitled to ail proprie- 
tary rights therein. 

2. Copyrigiits j@=920— Person procurlng and paying for pliotograph has right of 

copyright. 

Where a photographer takes photographs of a person who goes or is 
sent to him In the usual course, and is paid for the photographs and for 
his services in taking the same, the right of copyright is in the sitter or 
in the person sendlng the sitter to be photographed, and not in the pho- 
tographer; but photographer is entitled to copyright where he solicits 
sitter to corne to his studio and takes photographs gratuitously for his 
own benefit and at his own expense. 

3. Copyrights (^=336— Photographs purchased from photographer held free from 

subséquent copyright obtained by him. 

A défendant, which procured photographs of a person to be taken and 
paid the photographer for copies delivered, holds the same free from any 
copyright whlch the photographer may subsequently obtain thereon. 

4. Literary property jgz^S— Photographer has no exclusive right in pictures made, 

but not copyrighted. 

Where no valid copyright has been obtained, a photographer has no 
exclusive right in the product of his artistic skill. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by Samuel Lumière against the Robertson-Cole Dis- 
tributing Corporation. Decree for défendant, and complainant appeals. 
Affirmed. 

Almy, Van Gordon & Evans, of New York City (Don R. Almy, of 
New York City, of counsel), for appellant. 

De Witt & Mulqueen, of New York City (Benjamin P. De Witt, of 
New York City, of counsel), for appellee. 

Before ROGERS and MANTON, Circuit Judges, and KNOX, Dis- 
trict Judge. 

MANTON, Circuit Judge. In this action for infringement of copy- 
right, thèse facts are established. The appellant is a photographer. 
The Robertson-Cole Company was a producer of motion pictures, and 
employed Carpentier, a pugilist, to appear as an actor in motion pic- 
tures. The appellee is a distributor of motion pictures. One Adolfi 
was employed by the Robertson-Cole Company to direct the taking of 
the motion pictures in which this pugilist was to appear. The contract 

. »~-~, '■ ' — — ■ : — 
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of employment was in the name of the Territorial Sales Corporation.- 
Robertson-Cole Company guaranteed the contract to Carpentier. 
Adolfi was, for ail practical purposes, in the employ of the Robertson- 
Cole Company. The contract itself was guaranteed by the Robertson- 
Cole Company. Cole, a member of this firm, was président of the 
Territorial Sales Company and the partnership owned ail the corpora- 
tion stock. Adolfi's authority permitted him to engage Carpentier. 
One Letendre was associated with, or interested, at least, as an agent 
of, the appellant. He and Adolfi made the contract for taking the 
pictures of Carpentier. The évidence satisfactorily shows that the 
pictures of Carpentier in question were taken on behalf of the Robert- 
son-Cole Company to be used by it for the purpose of advertising the 
motion pictures. It appears that Adolfi's business was known to both, 
the appellant and Letendre when it was arranged to take the picture 
at thé appellant's studio, and it is declared that Adolfi made it plain 
that the Robertson-Cole Company would pay for the pictures. 

Before making the appointment with the appellant to take the pic- 
tures, Adolfi went to the office of the Robertson-Cole Company and 
there talked with the appellant on the téléphone, and made an appoint- 
ment to bring Carpentier to appellant's studio. When this was done, 
Carpentier was accompanied by his manager and an interpréter, for 
he did not speak English. Before going to the studio, Adolfi went to 
the Biltmore Hôtel in New York, where the pugilist and his manager 
were staying, and where désirable costumes were selected in which to 
hâve the pugilist photographed. Thèse were taken to appellant's studio 
and were used in the poses and pictures taken. Such costumes ap- 
peared on the pugilist in the pictures which were exhibited later. It 
was apparent that the photographie work was for motion picture pur- 
poses. When the appellant's agent, Letendre, desired to hâve Carpen- 
tier sign a letter giving the appellant the copyright privilège for the 
photographs, instead of presenting this letter to Carpentier or his man- 
ager, who were both présent at the time, it was presented to Adolfi, 
which is a significant fact that the appellant regarded Adolfi as the 
person in charge of the enterprise. Af ter the photographs were taken, 
the finished prints were sent to the Robertson-Cole Company, although 
at that time no arrangement had been made as to price for the work. 
The Robertson-Cole Company paid the sum of $809.50 for 3,190 copies 
of the finished photographs. It is thus apparent that the Robertson- 
Cole Company Ijought the photographs and paid the customary price 
therefor. It also appears that $57 were paid for developing négatives 
of photographs, which were later used by the Robert.son-Cole Company. 

This testimony disproves the claim of the appellant that the photo- 
graphs were taken at his expense. There is in the record an admis- 
sion by the appellant that the photographs belong to the Robertson- 
Cole Company. The pugilist's manager understood that the pictures 
were taken for the Robinson-Cole Company. He did not understand 
that the appellant secured a copyright. After Adolfi left the studio, 
the appellant and his agent prepared another letter for Carpentier to 
sign, and on April 3d they went to Baltimore, and there endeavored 
to induce the pugilist's manager to sign this letter authorizing the ap- 
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pellant to copyright the pictures. Such a letter was signed, but it is 
not clear that the pugilist or his manager, neither of vvhom could speak 
Enghsh, had knowledge of the contents or the effect of the letter. 

The testimony of the appellant and his agent, L,etendre, in endeavor- 
ing to maintain his claim that he, by consent of Carpentier, took the 
pictures at his expense with the right to copyright the same, is unsat- 
isfactory. In the affidavit submitted on an application for a preliminary 
injunction, Lumière maintained that he received no compensation for 
taking the photographs. On the trial, he admitted receiving $866.50, 
including $57 for services for retouching. Letendre, in an affidavit, 
said that he told Adolfi that the Robertson-Cole Distributing Corpora- 
tion (the appellee) could use the photographs, but must reproduce the 
copyright mark of the appellant. On the trial, he denied that the name 
of the Robertson-Cole Distributing Corporation vi^as mentioned in 
his talk with Adolfi and said that Adolfi denied expressly that Reten- 
dre mentioned copyright to him. In the affidavit, appellant said he 
entered into an express agreement with the pugilist whereby the ap- 
pellant was to take photographs and copyright the same. On the trial, 
it appeared that neither had ever seen or been in communication with 
Carpentier or his manager before they came to the studio to hâve the 
photographs taken. In the affidavit, the appellant said he solicited the 
pugilist at cost and expense. On the trial it appears that he neither 
directly nor indirectly spent anything to get Carpentier to come to the 
appellant's studio. In the affidavit, it is said that the consent in writ- 
ing to copyright the photographs was obtained by the appellant from 
the pugilist's manager. On the trial, it was testified that no consent 
to copyright was given by the pugilist's manager, that the word "copy- 
right" was not mentioned to Descamp in the French language. The let- 
ter was obtained from the pugilist's manager several days after the 
pictures had been actually taken. 

While the testimony in the case is in severe conflict, the foregoing 
statement, we believe, constitutes the facts. The relief sought by the 
appellant is that the appellee be restrained by injunction from offering 
for sale or otherwise distributing copies of the photographs of Car- 
pentier in various poses and that damages suffered for alleged wrong- 
ful pubhcation be awarded to the appellant. 

[ 1 ] On thèse facts, the appellant is not entitled to the relief which 
he seeks. The usual cohtract between a photographer and his custo- 
mer is one' of employment. The production of the photograph is work 
donc for the customer, not for the photographer, and the sitter is en- 
titled to ail proprietory rights therein. The work is donc for the per- 
son procuring it to be done and the négative, so far as it is a picture, or 
capable of producing pictures of that person and ail photographs so 
made from it, belong to the person. Neither the artists nor any one 
else has any right to make pictures from the négative or to copy the 
photographs, if not otherwise published, for any one else. Press Pub. 
Co. V. Falk (C. C.) 59 Fed. 324; Altman v. New Haven Union Co. 
(D. C.) 254 Fed. 113 ; Lumière v. Pathé (C. C. A.) 275 Fed. 428. 

[2] This court announced the above doctrine as against this very 
appellant. Lumière v. Pathé, supra. Where a photographer takes 
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photographs of a person, who goes or is sent to the photographer in the 
usual course, the photographer is paid for the photographs and his 
services in taking the photographs, the right of copyright is in the sit- 
ter, or in the person sending the sitter to be photographed, and it is 
not in the photographer. Moore v. Rugg, 44 Minn. 28, 46 N. W. 141, 
9 L. R. A. 58, 20 Am. St. Rep. 539 ; White v. Dreyfoos, 156 App. Div. 
762, 142 N. Y. Supp. 37. But where a photographer sohcits persons 
to corne to his studio and taltes photographs gratuitously, for his bene- 
fit and at his expense, the right to copyright is in him. Lumière v. 
Pathé, supra. 

[3, 4] Announcing, as we do, that the pictures of Carpentier were 
taken at the instance of the Robertson-Cole Company, and for pay re- 
ceived by the appellant from the Robertson-Cole Company, the pro- 
prietary right, and, under the agreement above mentioned with Carpen- 
tier, the right to copyright the same, resided in the Robertson-Cole 
Company. Boucas v. Cooke et al., L,. R. 2 K. B. 227. The photo- 
graphs which were delivered to the Robertson-Cole Company belong 
to it, for ihey were paid for. They are free from any copyrights which 
the appellant may hâve obtaincd in having issued to him the copyright 
grant. Section 1 of the Copyright Act (Comp. St. § 9517) provides that 
"any person entitled thereto upon complying with the provisions of 
this act," etc., is entitled to a copyright. Where no valid copyright 
has been obtained, the producer has no exclusive right in the produc- 
tion of his artistic skill. Bnmforth v. Douglass (C. C.) 158 Fed. 355. 
It follows that the decree below must be affirmed. 

Decree affirmed. 



THE ST. JOHNS N. F. 

(Circuit Court of Appeals, Second Circuit. Jtarch 27, ]022.> 

No. 218. 

1. Shipping <&==>! 10 — Shipper held to hâve exeroised option to shîp under deck. 

Wiiere a freight coutract proviiled for sliipment on or under deck, it 
gfive the sliipowner tlio option to dt'torniine where tlie carfro should b& 
sliipped, and tlie issr.iince of !i clean bill of Inding, which desifînntes a 
srowaj;e inidei' deck, Is an indication by tlie shipowner of its élection tO' 
stow under decl<, and bind.s the shipowner by its terras. 

2. Shipping <®=3l23— Ship is iiable for jettisoning cargo carried on decic without 

authority. 

A ship, which carried on declî a carjro which was required by the bill 
of lading to be carried under deeU, is Iiable to the cargo owner for ioss 
occasioned by jettisoning the cargo which would not hâve been neccssarj', 
If it was carried under ûeck, since the bill of lading must be deemed th» 
oniy contract hetweon the owner and the ship. 

3. Shipping €=> 132(5)— Evidence held to show consignée did not consent to car- 

riage on declt.. 

l<Aiilence that the consignée was a différent corporation from the ship- 
per, and that on receiviug a deau bill of lading it paid a draft attacbed 
thereto and insured the property as carried under deck, shows that the 
consignée did not assent to stowage on deck, so that the provision of the 
bill of lading is controlling, and should be read as an absolute obligation 
to load under deck. 

^;s>For ottaer cases see Bame toplc & KEY-NUMBER In ail Key-Numbered OlgesU & Iud*XMk 
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4. Shipping ^=3 140 —Déviation as to manner of carrylng cargo prevents rellance 
on limitations in bill of ladlng. 

A déviation from the mauner of carrying the cargo as provided lu the 
bill of lading bas the same efifect as a déviation from the route, and pre- 
vents the carrier from relying upon any limitations on its liability con- 
tained in the bill of lading, since by such bill of lading the carrier haa 
prevented the owner from protecting himself by Insurance against loss 
of the goods while being carried contrary to the terms of the bill. 

Appèal from the District Court of the United States for the South- 
ern District of New York. 

Libel by the S. A. Companhia Gérai Commercial do Rio de Janeiro 
against the schooner St. Johns N. F., of which the St. Johns N. F. 
Shipping Corporation was claimant. Decree for libelant, and claim- 
ant appeals. Affirmed. 

Certiorari granted 257 U. S. , 42 Sup. Ct. 587, 66 L. Ed. . 

See, also, 272 Fed. 673. 

Haight, Sanford, Smith & Griffm, of New York City (Henry M. 
Hewitt, of New York City, of counsel), for appellant. 

Crowell & Rouse, of New York City (E, Curtis Rouse, of New York 
City, of counsel), for appellee. 

Before ROGERS, MANTON, and MAYER, Circuit Judges. 

MANTON, Circuit Judge. This appeal is from a final decree award- 
ing damages for the loss of 800 barrels of rosin shipped from New 
York, consigned to Rio de Janeiro on the schooner St. Johns N. F. 
in June, 1918. An answer was filed, to which exceptions were inter- 
posed on the ground that the answer did net state a défense to the 
cause of action alleged in the libel. The exceptions were sustained, 
resulting in a decree for the appellee. 

On June 6, 1918, Job & Co., as agents for the schooner St. Johns 
N. F., entered into a writlen freight contract with the General Com- 
mercial Company, Limited, through its agents, to carry on board the 
schooner St. Johns N. F. then at the port of New York 800 barrels 
of rosin "on or under deck" to the port of Rio de Janeiro at the agreed 
freight of $3 per long ton prepaid. The rosin was loaded on deck, box- 
ed down and planked. A clean bill of lading, dated June 12, 1918, 
was issued and contained no référence to deck stowage or relieving 
clauses therefor, or any clause referring to prior freight engagement. 
On June 19th, the schooner sailed. She was properly manned and 
equipped and seaworthy in ail respects, but before arrivai at her port, 
the deck cargo broke adrift in a hurricane, and it was necessary to jetti- 
son the rosin. The invoice cost of the cargo in New York at the time 
of shipment was $^1,037.02, and gênerai marine Insurance of the ship- 
ment was procured in the sum of $23,200. Upon failure to receive the 
cargo, the appellee was unable to collect the insurance by reason of 
the disclaimer of liability by the insurance company because there was a 
failure to disclose the stowage of the shipment on deck, which risk was 
not covered by the policy issued. A recovery has been allowed for the 
market value, with interest, of the rosin at Rio de Janeiro. The freight 

S=»For otber cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgeats & Indexa» 
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contract permitted a stowage on oi- under deck at the ship's option. 
The first question presented is whether the ship was bound by a clean 
bill of lading, to give under deck stowage, and is Hable for the loss due 
to failure to stow under deck. It is conceded that the loss was due to 
jettisoning the cargo when it broke loose in the storm. AU other cargo 
was under deck and none of it was lost or danîaged. The vessel was 
not stranded or in collision, and there was no gênerai average. The 
freight contract was made several days before the bill of lading, and 
does not contract, by its terms, as to détails of shipment. It was a 
réservation for space and gave to the ship the privilège of exercising 
an option as to what space should be furnished, whether on or under 
deck. 

[1] Having issued a bill of lading subsequently, it must be deemed 
that the bill of lading expresses the décision as to what space would be 
allowed. The bill of lading, because it is silent as to where the cargo 
was to be stored, does not vary the freight contract. It is argued, on 
behalf of the appellant, that the contract of shipment did not merge 
with the bill of lading and that the freight contract controls. It is 
claimed that by the terms of the freight contract the ship's option may 
he exercised so as to load on or under deck; but, when it makes its 
choice, the shipment and the contract are nevertheless made subject 
to the terms of the bill of lading. A cïean bill of lading has long been 
held to designate a stowage under deck, and the issuance of it is an in- 
dication bv the shipowner of its élection to stow under deck. The 
Delaware,'l4 Wall. (81 U. S.) 579, 20 L. Ed. 779; The Sarnia (C. 
C. A.) 278 Fed. 459, decided December 14, 1921. In the latter case, 
this court held that, unless ihere is an express written agreement to the 
contrary — or a custom to the contrary is proven — a clean bill of lad- 
ing obligates the shipowner to stow the cargo under deck. The bill 
of lading cannot be said to be at variance with the contract of afïreight- 
ment. The latter provided for stowage at the élection of the shipown- 
er, and, having exercised its option by issuing a clean bill of lading, the 
ship is bound by the terms of the bill of lading, whatever may be the 
remédies of the shipowners as against other parties. This view has 
found support in the British courts. The Royal Exchange Shipping Co. 
v. Dixon (1886) 12 A. C. 11. 

[2] When goods are carried on deck contrary to the obligation to 
carry under deck, they are carried at the risk of the shipowner in case 
of loss through jettisoning. The Kirkhill, 99 Fed. 575, 39 C. C. A. 
658; New Orléans (C. C.) 26 Fed. 44. The bill of lading must be 
deemed the only contract between the libelant and the ship. The Cale- 
donia, 157 U. S. 124, 15 Sup. Ct. 537, 39 L. Ed. 6U; Leduc & Co. v. 
Ward, 16 Aspinall, Maritime L. C. 290. 

[3] When the case was hère before, it was directed that no man- 
date issue until further order of the court and the parties were per- 
mitted to take further testimony in this court. 272 Fed. 673. The 
testimony taken in this court was directed toward the relationship be- 
tween the shipper and the appellee, and the appellee's ownership of the 
goods and the lack of knowledge of the shipper of actual deck stow- 
age. This testimony reveals that the shipper and the appellee are two 
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separate corporations; neither held stock in the other or shares its 
profits or losses. The merchandise was shipped, the documents for- 
warded, r.nd the draft paid by the appellee. The shi])ment was covered 
by full marine coverage for under deck stowage and this was vitiated 
by the deck stowaçe. The testimony satisfactorily estabhshes the ap- 
pellee's claim that it lacked knowledge or notice 'from the ship own- 
er of the actual place of stowage. It therefore cannot be convincingly 
asserted that there was an assent to deck stowage. In this respect the 
case differs from Lawrence v. Minturn, 17 IIow. (58 U. S.) 100, 15 
Iv. Rd. 58. We must therefore consider that the bill of lading is con- 
trolling, and should be read as an absolute direction and obligation to 
load_ under deck. Hère the shipper relied upon such stowage, for it 
obtained its insurance against deck risks. In Herr v. Tweedie Trad- 
ing Co., 181 Fed. 483, 104 C. C. A. 231, the question was presented 
whether there was a merger of the freight contract with the bill of 
lading. The décision was based upon the ground that there was no 
conflict between the bill of lading and the contract, and the princi- 
pal question decided was a conflict between the written and printed 
clauses in the bill of lading itself. The court decided that ail three 
clauses were in harmony. Such question is not presented on this ap- 
peal, and the décision in the Herr Case does not support the daim of 
the appellant that there was a merger hère of the contract and the bill 
of lading. Whether or not the appellee be charged with knowledge of 
the negotiations between the broker and ship manager is not important, 
for the reason that the same negotiations résultée! in the freight con- 
tract and thereafter the shipowner exercised its élection by issuing a 
clean bill of lading. 

[4] The appellee has been awarded a decree for the market value of 
rosin at Rio de Janeiro on the day on which the vessel reached her 
destination. This is proper. The cargo was laden on deck contrary 
to the requirements of the clean bill of lading issued therefor, and by 
reason thereof the bill of lading and ail its clauses were wiped out, 
and the ship cannot claim the benefits of any limitations therein con- 
tained. The Sarnia, supra. To so stow the cargo was a déviation 
which changed the character of the voyage so essentially that the ship- 
owner who has deviated cannot claim the benefits of the terms of the 
bill of lading. It vitiates and avoids the contract of carriage. Law- 
rence V. Minturn, 17 How. (58 U. S.) 100. 15 L. Ed. 58; Constable v. 
Natl. S. S. Co., 154 U. S. 51, 14 Sup. Ct. 1062, 38 L. Ed. 903; Pacific 
Coast Co. V. Yukon Co., 155 Fed. 29, 83 C. C. A. 625. The same rule 
prevails in England. Royal Exchange Shipping Co. v. Dixon, supra. 
The reason therefor is that the exemption clauses and limitation in the 
bill of lading are for the benefit of the carrier who has control of the 
shipments after its dehvery to him. By his bill of lading he déclares 
the manner and place of carriage. The shipper, having this notice, 
understands the reasons attendant upon the character of the transpor- 
tation, and accepts the limitations and dangers. Freight rates are fixed 
accordingly. The shipper protects himself accordingly with insurance. 
When the carrier vdluntarily varies from the method or place of car- 
riage contracted for, he leaves the shipper with unknown risks against 
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which he has not insured and he cannot recover on the insurance which 
he obtains. The shipovvner is in the same position as in the case of 
déviation in route. Globe Navigation Co. v. Russ Lumber Co. (D. C.) 
167 Fed. 228. The limitation of liability being eliminated, the appellant 
became subject to the gênerai rule of damages, which, in the case of 
nondelivery, is the market value of the goods, less the landing charges 
at the time and place the shipment should hâve arrived. Downing v. 
Outerbridge, 79 Fed. 931, 25 C. C. A. 244; So. Fac. Ry. Co. v. Reagin, 
228 Fed. 14, 142 C. C. A. 470. Since it is stipulated that the market 
price of the shipment of rosin at Rio de Janeiro on the day the schooner 
arrived was $40,908.20, the decree for that amount, vv'ith interest, was 
proper. 

Decree affirmed. 



PIGEON RIVER RY. CO. et al. v. CHAMPION FIBRE CO. 

(Circuit Court of Appeals, Fourth Circuit. March 21, 1922.) 
No. 1919. 

1. Raiiroads <s=9l54 — Guaranty of bonds of another company puts bondholder on 

Inquiry as to relation between companies. 

One who took bonds issued by one raiiroad company on which was in- 
dorsed a guaranty of their payment by another company is put on in- 
quiry as to the relations between the companies which would reveal that 
tiie property of the company issuing the bonds had been leased to the 
company guaranteeing their payment. 

2. Corporations is=3 180— Corporation owning ail the stock of another held not 

entitied to complain ot the management thereof with two other corporations 
under contract to which it was a party. 

Where a corporation owning ail the stoclv and bonds of another corpora- 
tion participated in a contract intrusting tlie management of the latter 
and two other corporations as branches of a common business to an in- 
dividual and another corporation eonlrolled by him, owning a majority of 
of the stoclc in each, it cannot complain that this method of doing busi- 
ness is carried out, and must submit to mistalîes of judgraent, and may 
complain only if it can show that they sacrifleed the interest of the 
corporation whose stoclc and bonds it controlled to their own. 

3. Corporations <@=;3 180— Corporation and individual given management of several 

corporations in which they owned the majority of stock held bound to give 
notice to minority directors of proposed transaction out of the ordinary. 

Where tlie management of several corporations is intrusted to an in- 
dividual and a corporation controlled by him, owning a majority of the 
stocli in each, but the minority stocl<hoklers were represented on the 
board of directors of the principal company, they were bound to glve 
the minority directors notice of any action proposed to be taken by the 
board of directors out of the ordiniiry course of business, so as to give 
them an opportunlty to ob.1ect to the action and to protect their interests 
if such were talîen over their objection. 

4. Corporations ^=sMA — Minority stockholders held to hâve acquiesced In plan of 

majority to pledge of bonds. 

Where the minority stoclvholders of affiliated corporations had been 
notified of the meeting of tlie directors of the various corporations at 
which it was proposed to arrange for a loan, and had been informed after 
the meeting, which they did not attend, that it was decided to pledge 
the bonds of one company as collatéral to secure its debt for a much 
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Smaller amount to another company, so as to permit the pledgee to use 
the bonds in borrowing money for the furtherance of the enterprise, and 
the minorlty interests made no objection to the plan but peniiitted the 
majoiity to sell the bonds for the purpose indicated with their indorse- 
ment which snbsequently required them to take up the bonds, the minority 
stockholders had aequiesced in the transaction and could not thereafter 
object that the pledge of the bonds for that purpose was unauthorized. 

5. Corporations (@=)474 — Pledgee who is aiso trustée owes beneliciaries duty to 

give aetual notice of sale. 

Where the pledgee of corporate bonds was also a trustée for the stock- 
holders of the corporation, it owed to its beneliciaries the duty to give 
aetual notice of a proposed sale of the bonds under the pledge and a 
purchase of the bonds by it for inadéquate priée is invalid, though the 
publication of légal notice as required by the contract was made. 

6. Raiiroads <s=:3 152— Trustée under mortgage not necessary party to suit to 

détermine validity of pledge of bonds. 

The trustée under a mortgage given by a railroad company to secure 
its bonds is not a necessary party to a suit between the stockholders of 
the eômpany'to détermine the validity of a pledge of the bonds by the 
company to another corporation controlled by the majority stockholders. 

7. Corporations <g=3474— Tender of debt unneoessary to a suit attacking rigiit of 

trustée to bonds either as owner or pledgee. 

Where the minorit.v stockholders of a corporation attacked the right of 
the majority to bonds of the corporation purchased by them at a sale 
under a pledge, both on the ground that the original pledge of the bonds 
of the corporation controlled by the défendants was unauthorized and 
because the subséquent sale under the pledge to the défendants was void, 
a tender of paynient of the debt due défendants and secured by the pledge 
was not necessary. 

Waddill, Circuit Judge, dissenting. 

Appeal f rom the District Court of the United States for the Western 
District of North Carolina, at Asheville; James E. Boyd and Edwin 
Y. Webb, Judges. 

Suit in equity by the Champion Fibre Company against the Pigeon 
River Railway Company and another. Decree for complainant, and de- 
fendants appeal. Reversed in part, and affîrmed in part. 

Sidney S. Alderman and William P. Bynum, both of Greensboro, 
N. C. (Fred H. Ely, of Philadelphia, Pa., on the brief), for appellants. 

Julius C. Martin and Thomas S. Rollins, both of Asheville, N. C. 
(Martin, Rollins & Wright, of Asheville, N. C, on the brief), for ap- 
pellee. 

Before KNAPP, WOODS, and WADDILL, Circuit Judges. 

WOODS, Circuit Judge. On March 6, 1913, the Pigeon River Rail- 
way Company made three notes to Champion Lumber Company, each 
for $39,981.51, due May 1, 1915, 1916, and 1917, and delivered as 
collatéral its mortgage bonds aggregating $570,000. Champion Lum- 
ber Company pledged thèse notes as part collatéral to secure its notes 
of same date to David G. Wilson, trustée, aggregating $328,921.67. 

The notes of Champion Lumber Company were sold — ail of them 
except notes to the amount of about $3,000 with and by means of the 
indorsement of the corporation Wm. Whitmer & Sons. The Champion 

®=»For oUier cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexe» 



PIGEON RIVER RY. CO. V. CHAMPION FIBRE CD. 559; 

(280 F.) 

Lumber Company having failed to pay its notes at maturity, Wm. 
Whitmer & Sons paid ail of them, including those not indorsed by that 
corporation, and became the owner. As ownèr of the Champion Lum- 
ber Company 's notes it took over the notes of the Pigeon River Railway 
Company to Champion Lumber Company and the $570,000 of bonds 
of Pigeon River Railway Company deposited by Champion Lumber 
Company as collatéral to its notes. ' 

The Pigeon River Railway Company also failed to pay its notes. 
On February 7, 1917, James G. Campbell, président of Wm. Whitmer 
& Sons, Inc., notifîed Wilson, trustée, that notes of Pigeon River Rail-, 
way Company were unpaid, and demanded sale of the $570,000 of. 
bonds of Pigeon River Railway Company held by Whitmer & Sons 
as collatéral. On the same day Wilson, trustée, demanded of James 
G. Campbell, président of Pigeon River Railway Company, payment 
of its two notes then due, and gave notice that on failure to pay he:. 
would sell its bonds for $570,000 deposited as collatéral. Accordingly- 
the bonds were sold in the city of Philadelphia, after published notice, 
at pubhc auction, to Wm. Whitmer & Sons for $2,500. 

The Champion Fibre Company attacks the delivery of the $570,000 
of bonds of Pigeon River Railway Company as collatéral for its notes 
to Champion Lumber Company, the repledge of the bonds to Wilson, 
trustée, and the sale made by him to Wm. Whitmer & Sons. The 
interest of the Champion Fibre Company arises out of its ownership 
of $180,000 of bonds of Pigeon River Railway Company of the same 
issue as the $570,000 bonds purchased by Wm. Whitmer & Sons. The 
mortgage property sccuring thèse bonds will fall far short of paying 
the aggregate issue of $750,000. If it be held that the $570,000 of 
bonds were improperly issued from the treasury of the Pigeon River 
Railway Company, the plaintifif's $180,000 of bonds would prôbably 
be paid ; but, if the $570,000 bonds were properly issued to Cham- 
pion Fibre Company as collatéral and are now the property of Whit- 
mer & vSons, the distribution of the proceeds of any sale of the proper- 
ty of Pigeon River Railway Company between Wm. Whitmer & Sons 
and the Champion Fibre Company, in the proportion of $570,000 to 
$180,000, would leave a large proportion of the plaintiff's debt unpaid. 

The District Court held the hypothecation of the bonds of Pigeon 
River Railway Company to Champion Lumber Company, their rehy- 
pothecation to Wilson, trustée, and the sale by Wilson, trustée, to Wm. 
Whitmer & Sons, invalid; and, applying the rule that equality is equity, 
decreed as an équitable resuit that Whitmer & Sons was entitled, as of 
March 6, 1913, to $120,000 of the bonds for its debt in round numbers 
of $120,000 of that date— because the Champion Fibre Company had 
accepted $180,000 of bonds for its debt of $180,000, in pursuance of 
its agreement of December 21, 1910. Wm. Whitmer & Sons, Inc., ap- 
peals. 

From the mass of évidence, documentary and oral, a statement 
of the vital facts in their proper relation will make plain the right 
légal conclusions. On December 21, 1910, J. D. Lacey and Charles L- 
James owned and controlled ail the stock and bonds of Pigeon River 
Lumber Com.pany and of the Tennessee & North Carolina Railfoad 
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Company. The property of the Pigeoii River Lumber Company con- 
sisted diiefly of a large tract of timber known as the Crestmont tract 
and a sawmill thereon. The T. & N. C. R. R. Company was used 
chiefly to carry the mill product to the Knoxville Branch of the South- 
ern Railway. The Champion Fibre Company owned a large tract of 
timber known as the Sunburst tract, and owned and controlled ail of the 
stock and bonds of the Pigeon River Railway Company. The Pigeon 
River Railway Company was partially graded, and when completed 
was to be used mainly to carry the timber from the Sunburst tract to 
the Murphy Branch of the Southern Railway. Robert F. Whitmer, 
A. B. Leach & Co., Clark L. Poole & Co. and De Vitt Tremble & Co., 
owned and controlled ail the stock of the Parsons Lumber Company 
and of Wm. Whitmer & Sons and of the Appalachian Railway Com- 
pany. On December 21, 1910, the parties above named entered into 
a contract looking to the formation of a new corporation — afterwards 
chartered under the name of Champion Lumber Company — and to 
the acquisition by it of the tracts of timber and sawmills, and ail 
the property of the Pigeon River Lumber Company, and to the con- 
trol of the T. & N. C. R. R. Company and Pigeon River Railway 
Company. The contract is complex and référence is omitted to its 
provisions and the action taken under it, except such as are essential to 
an ùnderstanding of the questions involved. 

In accordance with this contract the Champion Fibre Company re- 
ceived for its property above mentioned 2,100 shares of the preferred 
and 9,500 shares of the common stock of the Champion Lumber Com- 
pany, $400,000 in cash, and $180,000 of the mortgage bonds of the Pig- 
eon Railway Company. Thèse bonds of the Pigeon River Railway 
Company were taken in payment of $180,000 expended by the Cham- 
pion Fibre Company on the partial construction of the road. Robert 
F. Whitmer and his associâtes, A. B. Leach & Co. and others, were to 
take under the agreement 18,500 shares of the stock of the Champion 
Lumber Company. Leach & Co. and others were to furnish the money 
necessary to settle with the plaintiff and others as agreed, taking there- 
for the mortgage bonds of the new company at 90 per cent, of par. It 
is imoortant to observe that the contract clearly contemplated that R. 
F. Whitmer, who controlled the corporation, Wm. Whitmer & 
Sons, should hâve the controlling interest in the Champion Lumber 
Company, Pigeon River Railway Company and T. & N. C. Railroad 
Company, and that he should manage thèse corporations. According- 
ly, on the organization of the Champion Lumber Company, Whit- 
mer & Sons had 18,462 shares out of a total of 30,000, while the 
Champion Fibre Company had 9,498. As trustées for the stockholders 
of the Champion Lumber Comoany, R. F. Whitmer held 394 of the 
4€0 shares of Pigeon River Railway Company, and 2,288 of the 3,061 
shares of the T. & N. C. Railroad Company. It is thus apparent that 
R. F. Whitmer and Wm. Whitmer & Sons, Inc., actually acquired le- 
gitimate control of the three corporations. In this control and man- 
agement they represented their own bénéficiai ownership of about 
two-thirds interest in the three corporations, and in a trust relation 
the interest of the Champion Fibre Company. 
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Whitmer & Sons appears to hâve had fiill faith in the new corpora- 
tion, Champion Lumber Company, and advanced large sums to it f rom 
time to time, aggregating in the whole about $2,000,000. Ail this was 
lost except 4 per cent, paid to the unsecured creditors in the ultimate 
bankruptcy of the Champion Lumber Company in 1916. 

In the early part of 1913 the financial difficulties of the Champion 
Lumber Company were giving concern. At that time and afterwards 
R. F. Whitmer and Wm. Whitmer & Sons were undoubtedly in con- 
trol of both railroad corporations as well as of the Champion Lumber 
Company, in the manner above indicated. We think, therefore, Whit- 
mer and Whitmer & Sons must be held, throughout ail subséquent 
transactions, to the full responsibility of the utmost good faith as trus- 
tées for ail persons interested in the several corporations. The Cham- 
pion Fibre Company was represented, however, by three directors on 
the board of the Champion Lumber Company ; and obviously neither 
R. F. Whitmer nor Wm. Whitmer & Sons can be held responsible to 
the Champion Fibre Company for any neglect of duty or failure to act 
with diligence by thèse directors representing it. 

The Pigeon River Railway Company had been leased on January 1, 
1913, to the T. & N. C. Railroad Company for 30 years. There is 
nothing in the record to show that the lease was not légal, or that it 
was not made in good faith, or that any efïort was made to conceal its 
existence. From December 21, 1910, to March 6, 1913, the Champion 
Lumber Company had expended on the construction of the Pigeon 
River Railway about $120,000. The mortgage of the Pigeon River 
Railway Company, executed on January 1, 1913, provided that its is- 
sue of $750.000 of bonds should "be used and sold for the purpose of 
completing, finishing, improving, or operating the railroad of the Rail- 
way Company and paying indebtedness incurred in constructing, com- 
pleting, improving or operating its railroad." The stockholders of the 
Pigeon River Railway Company, at their meeting of October 26, 1912, 
which authorized the exécution of the mortgage and bonds, passed a 
resolution : 

"Tliat the board of directors place the said bond.? on the market as soon 
as may be, selling them for not less than ninety per cent, of tlieir face value 
net to the company, or in the discrétion of the board of directors, to hypothe- 
cate said bonds as collatéral for loans to the company or both." 

The bonds were indorsed by guaranty of the lessee, the T. & N. C. 
Railroad Company. This guaranty was authorized at a meeting of 
the directors of the T. & N. C. R. R. Company, but it does not appear 
that the stockholders gave any authority for the guaranty. It seems 
that the Pigeon River Railway was operated by the T. & N. C. Railroad 
Company at a profit, but that, in its gênerai opération, the T. & N. C. 
Railroad Comnany became indebted to the Champion Lumber Com- 
pany $55,868.75. _ 

[1] The plaintiff allèges (hat it had no notice of this lease. Absence 
of notice to plaintiff, however, would only indirectly aflfect the issue 
hère involved, as a circumstance bearing on the charge of lâches of 
the plaintiff. The indorsement of the $180,000 of bonds held by plain- 
tiff with the guaranty of the T. & N. C. Railroad Company was suffi- 
280 F.— 36 
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cient we think to put plaintiff on inquiry as to the relation of the two 
raiiway companies. Generalty such an indorsement indicates a lease. 
This and other circumstances, together with the lack of any testimony 
on behalf of plaintiff denying notice of the lease, négatives the infer- 
ence that the plaintiff did not hâve notice. 

The Champion Lumber Company was in urgent need of funds for 
the prosecution of its business and could not borrow on its oVvn crédit. 
In this situation Whitmer & Sons undertook to raise the funds neces- 
sary for the conduct of the business of the Champion Lumber Com- 
pany by the corporate action expressed in the contract of Champion 
Lurnber Company, Pigeon River Raiiway Company, and T. & N. C. 
Railroad Company, dated March 6, 1913, called the "collatéral trust 
agreement." It provided that the Champion Lumber Company should 
issue its notes to a trustée for $330,000 in the aggregate ; that the T. 
& N. C. Railroad Company should give its notes to the Champion Lum- 
ber Company for $195,000— which included the amount of its indebt- 
edness to Champion Lumber Company and further advances to be 
made — and deposit as collatéral its first mortgage bonds to the amount 
of $154,000; that the Pigeon River Raiiway Company should give its 
notes to the Champion Lumber Company for $140,000, secured by first 
mortgage bonds of $570,000; and that the Champion Lumber Com- 
pany should hâve the right to repledge thèse notes and collatéral as 
security for its notes for $330,000. This action was authorized at 
meetings of the directors of the several corporations held in pursuance 
of notice to ail directors. It was contemplated, though not expressed 
in the trust agreement or in the meeting of the directors of any of the 
corporations, that the Champion Lumber Company should raise the 
money on its notes by each stockholder taking notes equal to 11 per 
cent, of his stock. Champion Fibre Company failed to take its share 
of the notes, and the resuit was that Whitmer & Sons raised the mon- 
ey for the Champion Lumber Company by indorsing its notes secured 
as above recited, and when they fell due was obliged to take them up. 

There seems to be no déniai that the Pigeon River Raiiway Company 
had the légal right, under the mortgage and the resolution of its board 
of directors, to pledge in good faith, as collatéral for a bona fide debt 
incurred for construction, any of the $570,000 of bonds in the treasury 
after $180,000 of the bonds had been turned over to the Champion 
Fibre Company. 

The question of the insolvency of the Pigeon River Raiiway Com- 
pany on Alarch 6, 1913, when the pledge was made, may not be free 
from difficulty; but we agrée with the District Court that on that date 
the assets were not equal to its total liabilities of $300,000, and that 
there was no prospect of paying its debt of $120,000 to the Champion 
Lumber Company from earnings in the course of its business. Yet it 
was a going concern, and its value to its creditors depended on the con- 
tinued opération of the Champion Lumber Company — from which it 
secured nearly ail of its business. It wa? therefore of the utmost im- 
portance that the Pigeon River Raiiway Company should give the 
Champion Lumber Company such security for its debt as would en- 
able that corporation to raise money to relieve its embarrassment and 
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continue business, in the interest of plaintifif as well as of Wm. Whit- 
mer & Sons ; for the Champion Fibre Company had in proportion to 
its holdings, which were very large at that time, the same interest in 
the success of the Champion Lumber Company as R. F. Whitmer and 
Wm. Whitmer & Sons. It seems évident that on March 6, 1913, Whit- 
mer & Sons expected the Champion Lumber Company to continue op- 
érations and work out, or it would not hâve indorsed the notes and 
raised the money for that purpose. This connoted the expectation of 
keeping the Pigeon River Railway Company as a going concern, for its 
opération was necessary to the Champion Lumber Company. 

[2] Plaintiiï having participated in a contract which provided that 
R. F. Whitmer and Whitmer & Sons, Inc., should manage the threc 
corporations, in ail their necessarily intricate dealings with each oth- 
er as branches of one common business, cannot complain that this 
method of business was carried out. It must submit to any mistakes 
of judgment, and may complain only if it can show that R. F. Whitmer 
or Whitmer & Sons sacrificed the interest of the Champion Fibre Com- 
pany to their own. 

There is no proof nor intimation of misappropriation by R. F. Whit- 
mer or Whitmer & Sons, nor of malfeasance in the gênerai manage- 
ment of the business of any of the corporations. There is no claim 
that eitlier of them profited by any of the corporate transactions. It 
is admitted that the debt of $120,000 to Champion Lumber Company 
was just. There is no proof that the collatéral given by the Pigeon 
River Railway Company was at the time excessive ; the f act that mon- 
ey could not be raised on it without the indorsement of Whitmer & 
Sons seems to justify the inference that it was not. 

It is to be borne in mind that the circumstances under which the 
Champion Fibre Company took $180,000 of bonds of the Pigeon River 
Railway Company in satisfaction of its debt for a like amount were 
very différent from the conditions confronting the corporations on 
March 6, 1913, when Whitmer & Sons indorsed the notes of Champion 
Lumber Company on the faith of the bonds of Pigeon River Railway 
Company. Champion Fibre Company voluntarily took $180,000 of 
bonds as a full équivalent and full payment for its debt of $180,000 at 
a time when ail parties apparently were confident of the success of 
the enterprise launched by the contract of December 21, 1910. Be- 
sides, other larger considérations were important inducements to the 
Champion Fibre Company for accepting the $180,000 of bonds. But 
the Champion L,umber Company had never agreed to a similar arrange- 
ment. It was entitled to payment in money of its debt of $120,000; 
it had never agreed and was in no way bound to accept bonds of any 
amount in payment or as security. 

Summarizing, Whitmer & Sons and Champion Fibre Company were 
in thèse relations : On the one hand, R. F. Whitmer and Wm. Whit- 
mer & Sons voluntarily entered into a trust relation with the Champion 
Fibre Company and others interested in the several corporations, re- 
quiring of them the utmost good faith in the corporate transactions 
directed by them. On the other hand, the plaintiff. Champion Fibre 
Company, voluntarily agreed that Whitmer and Whitmer & Sons 
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should control the corporations througR stockholdings and directors and 
officers selected by their direction, relying on their judgment and good 
faith, and on the additional protection of the diligence and influence 
of three directors representing its interest on the board of directors of 
the Champion Lumber Company. Champion Fibre Company having 
agreed to Whitmer and Whitmer & Sons exercising this control over 
the corporations, it bound itself by the corporate actions taken by the 
boards of directors of the corporations, acting in good faith within the 
scope of their légal powers. It had the right, however, to hâve the 
three directors representing it on the board of the Champion Lumber 
Company notified to be présent at ail meetings of that board. When 
action was contemplated out of the ordinary routine of corporate man- 
agement, afïecting in a material degree the interests of the Champion 
Fibre Company, we think it clear that the duty was on Whitmer and 
Whitmer & Sons to give spécial notice to thèse directors of the particu- 
lar action in view. The contemplated plan of having Champion Lum- 
ber Company take $570,000 of bonds of the Pigeon River Railway 
Company as collatéral to a debt of $120,000 was a matter out of the 
usual routine of corporate management, vitally and particularly afifect- 
ihg the interest of the Champion Fibre Company ; and it was theref ore 
entitled to hâve its représentatives on the board, including its own 
président, specially notified of the plan. It had the right through thèse 
directors to object, and, if objections failed, to hâve opportunity to 
take légal steps to prevent any unlawful sacrifice of its interest. 

[3] Obviously the trust assumed by Whitmer and Whitmer & Sons 
was a very onerous one, often requiring délicate discrimination between 
their own interests and the interests of the corporations they were con- 
trolling and the interests of the Champion Fibre Company. In making 
thèse discriminations jt seems very clear that they were entitled to the 
aid, suggestions, and objections of the Champion Fibre Company 
through its représentatives on the board of directors of the Champion 
Lumber Company. The Champion Fibre Company through thèse di- 
rectors assumed a corrélative duty to Whitmer and Whitmer & Sons. 
Its président and the other directors representing it on the board of the 
Champion Lumber Company owed the duty to object to any contem- 
plated action, or any action taken, considered by them unduly inimicai 
to the interests of the Champion Fibre Company, or in any way unfair 
or injudicious. Manifestly the Champion Fibre Company could not 
sit silent when through its président and représentative directors it had 
knowledge of the action contemplated or already taken in time to hâve 
the matter reconsidered. Such silence, in the absence of actual fraud 
on the part of Whitmer or Whitmer & Sons, is acquiescence and con- 
sent which the plaintiff cannot repudiate long after the transaction has 
become interwoven into the other business transactions of the corpo- 
ration. 

We think it would hâve been a breach of trust, and at least a con- 
structive fraud, for Whitmer and Whitmer & Sons to hâve procured 
the pledge of $570,000 of bonds— a transaction out of the ordinary 
course of business and materially aflfecting the interest of the Champion 
Fibre Company— without notice to or opportunity of the Champion 
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Fibre Company or its représentatives on the board of directors to ob- 
ject. It may be that the transaction would hâve been invalid on the 
ground that the Pigeon River Railway Company was insolvent and 
could not legally make such a préférence. But neither of thèse objec- 
tions could avail the Champion Fibre Company if it, and its représen- 
tatives on the board of directors of the Champion Lumber Company, 
allowed the transaction to proceed to consummation and to the actual 
advancement of crédit and money by Whitmer and Whitmer & Sons 
whèn it had opportunity to make timely objection and failed to do so. 
The testimony is undisputed that the three directors representing 
Champion Fibre Company, one of them its président, had timel}' notice 
of the meetings of the board of directors of Champion Lumber Com- 
pany concerning the pledging of bonds of Pigeon River Railway Com- 
pany to Champion Lumber Company. The notice was in thèse words : 

"Meetings of tbe Cliamiiion T.iimbei- Company, Pigeon Kiver Railway Com- 
pany and Tennessee & North Carolina R. R. Comiiany directors hâve been 
called for Slonday, Maroli od, at ten o'ciocli a. m., at tlie office of Wm. Whit- 
mer & Sons, Philadelphia, Pa. 

"At thèse meetings we expert to arrange détails of the loan to the lumber 
Company, and to pass such resolutions by the vai-ious companies as may be 
necessary to carry same into effect. 

"It is important that we hâve as full a meeting as possible, and I trust 
that you will be able to attend." 

None of thèse directors attended the meeting or made any objection 
to the loan. If the plaintiff, and its président and the other directors 
representing it, did not know of the plan to be presented to the board, 
surely plaintifif should hâve offered testimony on a point so vital in 
support of its allégations of fraud and unfair advantage. No such 
testimony was otïered. 

[4] On March 11, 1913, three days after the notes and collatéral 
were given to Champion Lumber Company by the Pigeon River Rail- 
way, Campbell, vice président of the Champion Lumber Company, 
wrote a letter to ail the stockholders of Champion Lumber Company 
— including Champion Fibre Company — setting forth in détail the en- 
tire transaction. He also at the same time wrote a letter to Thompson, 
président of the Champion Fibre Company and a director representing 
it on the board of the Champion Lumber Company, calling his spécial 
attention to the matter. In this letter was enclosed a copy of the col- 
latéral trust agreement above mentioned, which set out with the most 
explicit détail the entire plan for the issuing of the notes and the pledg- 
ing of the collatéral, including the $570,000 of bonds of the Pigeon 
River Railway Company. Champion Lumber Company had not then 
sold the notes with Whitmer & Sons' indorsement, and it was not too 
late to abandon the plan of raising money and revoke the corporate act. 
Still no objection was made by the plaintifif or any one for it. Not only 
so, but plaintift ofïered to the court no word of déniai of knowledge of 
this transaction while it was pending, and no word of explanation of its 
apparent acquiescence for more than five years afterwards. This si- 
lence, then and on the trial, leads to the irrésistible inference that the 
Champion Fibre Company assented to the plan to secure money for the 
Champion Lumber Company, with the view of promoting its own in- 
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terest as owner of one-third of the stock of that company. Tt knew 
that the notes were about to be issued and the money paid for them 
into the treasury of the Champion Lumber Company. It was after ail 
this that Whitmer & Sons, without notice of any objection by plaintiff, 
indorsed the notes and obtained the money for Champion Lumber Com- 
pany ; and eventually took up the notes when Champion Lumber Com- 
pany defaulted in payment and went into bankruptcy. Under thèse 
circumstances it was too late on November 26, 1917, when this action 
was commenced, for the plaintiff to claim the aid of the court in set- 
ting aside the pledge of $570,000 of bonds of the Pigeon River Railway 
Company, and their repledge to Whitmer & Sons. 

The conclusions above stated are in accordance with the principles 
laid down in the f ollowing cases : Twin-Lick Oil Co. v. Marbury, 91 
U. S. 587, 591-593, 23 L. Ed. 328; Hôtel Co. v. Wade, 97 U. S. 13, 
22-23, 24 L. Ed. 917; Leavenworth v. Chicago, etc., Ry. Co., 134 U. S. 
688. 705-708, 10 Sup. Ct. 708, 33 L. Ed. 1064; Fitzgerald Const. Co. 
V. Fitzgerald, 137 U. S. 99, 109, 110, 11 Sup. Ct. 3.6, 34 L. Ed. 608 ; San- 
ford Co. V. Howe Co., 157 U. S. 312, 316-320, 15 Sup. Ct. 621, 39 L. 
Ed. 713; Indianapohs Rolling Mill v. St. Louis Rrd., 120 U. S. 256, 7 
Sup. Ct. 542, 30 L. Ed. 639. 

[5] The sale of the $570,000 of bonds of Pigeon River Railway 
Company, at auction in the city of Philadelphia, after public advertise- 
ment, and the purchase by Wm. Whitmer & Sons for the very inadé- 
quate price of $2,500, stands on an entirely différent footing and can- 
not be sustained for a moment, because plaintiff had no notice of the 
sale. 

Whitmer & Sons, it is true, was pledgee of the bonds, whose claim 
to them as security plaintiff had by its lâches lost the right to dispute. 
But Whitmer & Sons was none the less trustée, bound to take every pré- 
caution to safeguard the rights of the plaintiff and ail others interested 
in the bonds and their sale. Its duty to give plaintiff express notice 
of the time and place of the sale, a matter so out of the usual course 
of corporate business, seems too plain for discussion or the citation of 
avtthority. The chance that plaintiff would receive notice through or- 
dinary publication of the légal notice was remote. It is no answer to 
say the advertisement was, according to the contract, légal and gave 
constructive notice. Whitmer & Sons was charged with the utraost 
diligence in the protection of plaintiff, and that required express notice. 

[6] The trustée under the mortgage of the Pigeon River Railway 
Company is not a necessary party to this suit and it is not necessary 
that it should bring the suit, because there is no controversy as to the 
validity of the mortgage or as to the enforcement of any right or rem- 
edy under it. It is an entirely separate controversy, as to the owner- 
ship and sale of bonds in which nobody has any interest except the 
plaintiff, Whitmer & Sons and the Pigeon River Railway Company. 

[7] Tender of its debt to Wm. Whitmer & Sons was not necessary 
as a condition précèdent to the suit. The attack of the plaintiff is on 
Whitmer & Sons' right to the bonds, either as owner or pledgee. Ten- 
der of the debt to Whitmer would hâve destroyed the right to attack 
the pledge. 
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A decree will be entered reversing the decree of the District Court 
holding the pledge of the $570,000 of bonds of the Pigeon River Rail- 
way Company and their possession by Whitmer & Sons to be illégal, 
and affirming the decree in so far as it holds the sale of the bonds at 
public auction in the city of Phitadelphia to be invalid. 

WADDILL, Circuit Judge (dissenting). The real contest in this 
case arises over the issuance, disposition, and hypothecation of an issue 
of $750,000 of the bonds of the Pigeon River Railway Company, se- 
cured by mortgage upon its property. On the Ist day of January, 1913, 
$180,000 of this issue was taken by the appellee, the Champion Fibre 
Company in settlement of an indebtedness due to it for expenditures 
made in the construction of the Pigeon River Railway. At a later 
date, the residue of the said issue of bonds, amounting to $570,000, was 
issued and delivered to the Champion L,umber Company as collatéral 
security for the payment of three notes for $39,981.51 each, due by 
the Pigeon River Railway Company to the Champion L,umber Com- 
pany, and the Champion Lumber Company was authorized to rehypoth- 
ecate the said notes and bonds to secure its own indebtedness. Sub- 
sequently, the Champion Lumber Company delivered said notes ag- 
gregating $119,944.53 due it by the Pigeon River Railway Company 
and rehypothecated the said $570,000 of bonds as collatéral security 
for an indebtedness of its own, amounting to $328,921.67. The notes 
of the Champion Lumber Company, with the exception of $3,000, 
were indorsed by the firm of William Whitmer & Sons, Inc., and the 
money raised thereon practically ail furnished by said William Whit- 
mer & Sons, Inc. The collaterals attached to said notes were delivered 
to David G. Wilson, trustée. Neither the Pigeon River Railway Com- 
pany nor the Champion Lumber Company paid the notes at maturity, 
and William W^hitmer & Sons, Inc., took up the same, and subsequentiy 
called upon Wilson, trustée, to sell the $570,000 of bonds of the Pigeon 
River Railway Company so deposited as collatéral, and they were ac- 
cordingly sold to William W^hitmer & Sons, Inc., for $2,500, and they 
now claim to own the same. 

The Champion Fibre Company attacks as well the issue as the hj^- 
pothecation of the $570,000 of bonds by the Pigeon River Railway 
Company alike for its own indebtedness of $119,944.53, as the attempt- 
ed hypothecation of said bonds as security for the payment of the debts 
of the Champion Lumber Company, and the sale of the bonds so hy- 
pothecated to William Whitmer & Sons, Inc. The mortgaged prop- 
erty securing the issue of bonds will not probably sell for more than 
enough to pay the appellee's bonds of $180,000, and if the subséquent 
$570,000 issue and hypothecation is held valid, the holders of the orig- 
inal bonds would only receive from the proceeds of the sale of the 
mortgaged property, its pro rata share ; in other words, assuming. that 
the mortgaged property would sell for $200,000, the appellee on ac- 
count of its holdings of $180,000 of the bonds so issued to meet an in- 
debtedness of $180,000, incurred in building the railroad, would receive 
only $48,000; whereas, on account of the open account indebtedness 
of; the cornpany remaining unpaid, in round figures $120,000, the so- 
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called issue and attempted hypothecation of the $570,000 of bonds 
would net to their holders $152,000. 

The District Court set aside and declared that ail proceedings had in 
connection with the issue and hypothecation of the $570,000 of said 
bonds, save to an amount equal to the actual indebtedness of approxi- 
mately $120,000 due by the Pigeon River Railway Company on the 
three notes aforesaid, was null and void, for the reason that the rela- 
tion that William Whitmer & Sons, Inc., bore to ail of the properties 
and companies in question, being in effect the virtual owners of the 
same, and the dominating and controlling influence in them ail, was such 
that the effort to so hypothecate and dispose of the $570,000 of bonds, 
operated as a fraud upon the appellee, the Champion Fibre Cornpany, 
the holder of $180,000 of said bonds, and the court accordingly held 
that only $120,000 of the $570,000 were lawfully issued and held on 
account of the transactions aforesaid, and that the remainder of the is- 
sue, viz., $450,000, should be canceled. In other words, the lower 
court held the relationship of William Whitmer & Sons, Inc., by vir- 
tue of their ownership in and dominating control of ail of said prop- 
erties, was fiduciary in character, and that the effort to issue and hy- 
pothecate in its own interest, an issue of bonds of a company that it 
controlled and owned, was invalid, in so far as it operated to diminish 
the security, or destroy the first issue of $180,000 of bonds held by the 
appellee. 

The leamed judge of the lower court, in a most comprehensive and 
elaborate opinion, reviewed the transactions between thèse several 
companies from their organizations down to the consummation of the 
wrong hère complained of. One or two excerpts from his opinion and 
findings will greatly elucidate the subject: 

"Indeed, it Is patent from the testlmony that from their organization, the 
Tennessee & North Carollna Railroad Company, Pigeon River Railway Com- 
l)any and the Champion Lumber Company were subsidlary corporations of 
William Whitmer & Sons, and ever since their organization they hâve been 
finaneed by William Whitmer & Sons, and the chief object of thèse corpora- 
tions has been to serve and subserve the interests of William Whitmer & Sons,, 
their creators." (Record, p. 460.) 

"It should be particularly remembered that wheu the Whitmer interests 
bought thèse $570,000 of bonds at the sale in Philadelphla, Whitmer & Sons 
owned ail of the stock of the Pigeon River Railway Company and ail of the 
stock of the Champion Lumber Company — In other words, they actually own- 
ed the two corporations. Indeed, the conclusion is irrésistible that from the 
organization of thèse two companies Whitmer & Sons domlnated and control- 
led them and a majority of persons on the board of directors of thèse cor- 
porations, who were subservient to, or mère agents of Whitmer & Sons ; so, 
In reality, when the Pigeon River Railway Company pledged its $570,000 of 
bonds as security for its notes to the Champion Lumber Company, it was 
really the Whitmer interest dealing with the Whitmer interest ; and when 
the Whitmer interests bought the $570,000 bonds, they were In reality merely 
buying them from themselves for themselves, and ail at the expense of and 
injury of the plaintiff." (Record, pp. 461, 462.) 

"Under thèse circumstances equlty cannot sustaln any such flnanelal 
juggllng or corporate dickering when the resuit is to injure another party." 

"I do not flnd as a fact that there was actual fraud in thèse various 
transactions which led to the plaintiff's injury, though there are 'badges' 
whleh might properly move a less charitable court to come to a contrary 
conclusion ; but the transactions of the Pigeon River Railway Company, the 
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Champion lAimber Company and Whitmer & Sons from and Including 
January 1, 1913, March 6, 1913, and April 18, 1917, under ail tlie circum- 
stances, constltute glarinjr légal or constructlve fraud upon tlie rights of the 
plaintlffi." (Record, p. 463.) 

"The court further holds that, as a matter of law, the Pigeon River Rail- 
way Company had no authority in law or eqnity to authorize the Champion 
Lumber Company to repledge the Pigeon River Railway's notes and bonds to 
secure the payment of a debt due by the Champion Lumber Comjjany. The 
stockholders of the Pigeon River Railway Company never authorized such a 
rehypothecation, and the directors exceeded their authority when they at- 
tempted to authorize it." (Record, p. 467.) 

The majority opinion is directly contrary to that of the lower court, 
and validâtes the issue and the rehypothecation of the $570,0(X) of 
bonds as well for the indebtedness of the Pigeon River Railway Com- 
pany, as that of the Champion L,umber Company, which largely de- 
stroys appellee's security. The décision of the District Court does not 
deprive the appellant, William Whitmer & Sons, Inc., of the entire 
value of the collatéral security, but validâtes the same to the extent 
of $120,000, instead of $570,000, which, in the light of ail the facts 
and circumstances, is, in my judgment, ail that in equity and good con- 
science it is entitled to ask for. 

It is with reluctance that I differ from my Brethren, but I am firmly 
convinced that the practical efïect of their décision is to reward the 
wrongdoers, and penalize the innocent in this transaction, and that, 
too, in the face of the findings of the lower court, with which I am in 
entire accord, as well on the law as on the facts. 

Moreover, if the transactions respccting the issue, hypothecation and 
sale of the $570,000 of bonds, are not invalidated for the reasons herein 
stated, then, manifestly, in the light of the décision of the lower court, 
finding that the Pigeon River Railway Company was insolvent on the 
date of the alleged hypothecation of said bonds, to wit, the 6th of 
March, 1913, they should be voided, as constituting an illégal préférence 
in favor of William Whitmer & Sons, Inc., the dominating and con- 
trolling influence that directed the affairs of ail of said companies, in 
order to secure the payment of past due obligations of the Pigeon River 
Railway Company, held in their interest. 



ELDER et al. v. WESTERN MINING CO. et al. (two cases.) 

(Circuit Court of Appeuls, Eighth Circuit. March 15, 1922.) 

Nos. 5632, .jC.33. 

I. Mines and minerais (^33105(2)— Stockholders of mining company h«ld estopped 
to attack validity of lease. 

A mining corporation, by its directors, leased its property for 10 years, 
and by two successive extensions extended the term to 20 years. The 
lease was not ratified by the stockholders, which was essential to its 
validity, under Rev. St. Colo. 1908, § 865. Complainants and interveners, 
who were stockholders, v\'ere fully informed of the making of the 
original lease and its terms, and while they had no actual knowledge 
that it had not been ratified, nor of the extensions, they had notice of ail 

©=>For other cases s€e same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
*Rehearing denied August 11, 1922. 
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stockholders' meetings, at most of which they were présent or represented, 
and ttiade no inquiry, but for 15 years continued, without objection, to 
recel ve and retain dividends, which they knew came from royalties paid 
by the lessee. ïhey also knew that the lessee was expending large sums 
in the exploration, improvement, and opération of the mine. HeiA, 
that they were estopped to thereafter attack the validlty of the lease, 
because not ratifled as réquired by the statute, which is for the sole bene- 
flt and protection of stockholders. 

2. Courts (S;=>313 — Intervention by citizens of same state as défendants held not 

to oust jurisdiction. 

Allowance of a pétition of intervention, wliieh raises no new issues, will 
not oust the jurisdiction of a fédéral court l)ecause of the fact that pe- 
titioners are citizens of the same state as défendants. 

3. Appeal and error <g=3887— Pétition for intervention may be granted by appel- 

late court. 

Where a pétition for intervention lias been deuied by the trial court, l)ut 
the rlghts asserted by petitioners are identicul witli those of complain- 
ants and can be determined ou the same record, at the request of pe- 
titioners, and without regard to tlielr right of appeal, the appellate 
court may conslder the pétition and allow tlie intervention. 

Appeal from the District Court of the United States for the Dis- 
trict of Colorado; Robert E. Lewis, Judge. 

Suit in equity by Rutus C. Elder and Frank E. Mann, executors of 
the will of George W. Elder, deceased, and Frank E. Mann, against 
The Western Mining Company and others. Complainants appeal from 
the decree, and by George R. Elder and Ida D. Elder appeal from an 
order denying them leave to intervene. Pétition to intervene granted, 
and decree affirmed. 

See, also, 237 Fed. 966, 150 C. C. A. 616; 263 Fed. 414. 

Robert Diill Elder, of Leadville, Colo., for appellants. 

Henry C. Vidal and Henry A. Dubbs, both of Denver, Colo. (John 
A. Ewing and Frazer Arnold, both of Denver, Colo., on the hrief), for 
appellees. 

Before CARLAXD and STONE, Circuit Judges, and MUNGER, 
District Judge. 

STONE, Circuit Judge. The statutes of Colorado (section 865, R. 
S. 1908), during the period hère involved, as construed by this court 
(Westerlund v. Black Bear Mining Co., 203 Fed. 599, 121 C. C. A. 
627), réquired ratification by the stockholders of leases of the entire 
propert}> of a Colorado mining corporation. The Westerlund Case also 
decided that this provision was for the sole benefit of the stockholders, 
who could ratif y such lease by estoppel, or who could attack its va- 
lidity. 

In January, 1899, the Adams Mining Company, a Colorado corpo- 
ration engaged in mining, leased ail of its property to Samuel D. 
Nicholson for a term beginning May 14, 1899, and ending January 14, 
1909. June 1, 19Ô4, this lease was extended, to end January 1, 1914. 
Decèmber 10, 1910, there was a further extension, to end January 1, 
1920. The rights under thèse instruments passed successively to the 
A. M. W. Mining Company and to the Western Mining Company. 
This lease and both extensions were made by the board of directors of 

igisFor other cases see same topic & KEY-NUMBER tn aU Key-Numbered Digests & Indexes 
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the Adams, without the ratification by the stockholders required by 
the above statute. 

December 3, 1914, Rufus C. Elder and Frank E. Mann, as exec- 
utors of George W. Elder, deceased, and Frank E. Mann, individually, 
filed this bill, as stockholders of the Adams, to hâve the above lease 
and extensions declared void, becaiise not ratified by the stockholders, 
and for an accounting f rom the lessees. The défendants against whom 
service was secured were Nicholson, the A. M. W., the Western, and 
certain officiais of thèse two companies and of the Adams. From dis- 
missal of the bill on motion, an appeal was taken to this court, w^here 
the bill was deemed sufficient, and the case remanded for trial. Elder 
V. Western Mining Co., 237 Fed. 966, 150 C. C. A. 616. On remand, 
the issues were made, and a trial upon the merits had before a mas- 
ter, resulting in findings against complainants. Upon review by the 
trial court, the findings of the master were substantially sustained, and 
judgment entered disniissing the bill upon the merits. After the mas- 
ter had filed his report, George R. Elder and Ida D. Elder asked, and 
were denied, leave to intervene as parties plaintiff. Thèse appeals are 
by complainants, from dismissal of the bill, and by George R. Elder 
and Ida D. Elder, from déniai of leave to intervene. We shall first 
consider the main case. 

The lack of ratification by the stockholders at the time the lease 
and extensions were made is admitted, as are also the facts that such 
lessees hâve had complète possession during the entire terms thereof, 
hâve developed and mined the property, and hâve extracted large quan- 
tifies of ore from the mine. The défenses were that the lease and 
extensions had been ratified by subséquent stockholders' meetings, that 
they had been ratified by the stockholders through conduct constitut- 
ing estoppel, and that thèse particular complainants were estopped 
by their conduct and lâches from avoiding the lease and extensions. 
The master found that there had been no binding ratification at subsé- 
quent stockholders' meetings, but that thèse complainants were es- 
topped by their conduct from questioning the lease and extensions. 
The trial court left undetermined the matter of ratification at stock- 
holders' meetings, but approved the findings of the master that estop- 
pel of thèse complainants existed. 

The issues presented in this appeal may be generally classified as fol- 
lows : (1) Were the lease and the two extensions properly ratified at 
subséquent meetings of the stockholders? (2) Can ratification thereof 
be legally made by a majority of the stockholders, by conduct or action 
other than by vote at a regular meeting thereof ? (3) Can an individual 
«tockholder be estopped by his conduct from contesting a failure to 
properly approve or ratify such instruments at a regular stockholders' 
meeting? (4) Are complainants estopped by their conduct from so 
contesting? The master and the court below cast the case on the 
third and fourth points above. Clearly, if they were right, the other two 
are immaterial. Therefore it seems logical to examine thèse conten- 
tions before approaching the other two. 

[1] In our judgment, the former appeal of this case (237 Fed. 966, 
-974, 150 C. C. A. 616), has settled the law that a stockholder may, by 
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conduct, estop hîmself from questioning the validity of a lease g'iven 
without the approval required by the Colorado statiite. That leaves 
the inquiry as to whether thèse particular stockholder complainants 
hâve so conducted themselves as to be estopped. The record in this 
case covers 2,600 printed pages, much of which bears upon this issue. 
It has required much time and study to read, collect the scattered frag- 
ments, and compare the results, so as to make a connected narrative of 
what seem to be the essential facts as shown thereby. We deem the 
foUowing to fairly outline the facts as thus shown: 

The Adams Mining Company was organized in 1883. Until 1887 
the control was in certain persons Uving in New York, and the main 
office was located there. In 1887 J. J. Sylvester, of St. Louis, secured 
control, was elected président, and nioved the main offices to St. Louis. 
Shortly afterwards his son, W. W. Sylvester, was elected secretary- 
treasurer. Soon after J. J. Sylvester died, December 16, 1903, W. 
W. Sylvester was elected président, and the main offices were moved 
to Kansas City. The company books and records were kept at the 
main offices. 

The business of the Adams Company was the development of slightly 
less than 10 acres of mining claims acquired by it in the Leadville dis- 
trict. This property was operated by the company until 1887, during 
which time it paid dividends of about $539,000 on a par capital stock 
of $1,500,000. Production practiîally ceased from 1887 to 1889. In 
May, 1889, the property was leased to David H. Moffatt for five years. 
Two extensions carried the Moffatt control to May 14, 1899. During 
1891 and up to January 30, 1892, dividends totaling $82,500 were 
paid. In 1895, one dividend totaling $6,000 was paid. Mofïatt prac- 
tically ceased operating in 1896 or 1897 and the property hecame 
partially filled with water, The ore bodies in sight were large, but the 
ore was unmarketable, because of low grade and zinc penalties. The 
expense of fighting the water was prohibitive; there was no proper 
shaft for pumping and mining; there was no sufficient mill to concen- 
trate the character of ores then found, and the company had practically 
no money. This was the condition of the property in 1899. About that 
time, David Nicholson, an experienced operator in that district, con- 
ceived the idea of combining the Adams proi>erty with several ad- 
joining properties and operating them as a unit. With this purpose, he 
secured a lease upon the Adams property for a term of approximately 
ten years, beginning at the expiration of the Moffatt lease, May 14, 
1899. This lease was made by the board of directors of the Adams 
Company, and was recorded May 20, 1899. June 10, 1899, the prési- 
dent of the Adams Company, by circular, truthfully notified ail stock- 
holders of this lease, that it was for ten years, and the gênerai terms 
thereof, including the royalty rates. June 1, 1904, this lease was ex- 
tended to January 1, 1914, and on October 31, 1910, was again extend- 
ed until January 1, 1920. It is this lease and thèse extensions which 
are hère attacked. 

The stock connection of the complainants and interveners with the 
Adams was as follows: George R. Elder was a lawyer, mine owner, 
and operator of large expérience living at Leadville. His wife is the 
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intervener Ida D. Elder. His father, George W. Elder, and his broth- 
er-in-law, Frank E. Mann, lived in Pennsylvania. In 1890, George R. 
Elder bought 4,200 shares (par value $42,000) of the Adams stock, 
and, shortly thereafter, transferred a portion thereof to his father, and 
also bought other stock in the Adams for his father, as well as $16,- 
000 of the Adams bonds for his father and other members of the 
family. His father died, owning about 10,000 shares of this stock, in 
November, 1901. Shortly afterwards, Rufus G. Elder and Frank 
E. Mann qualified as executors. Rufus C. Elder had no connection 
with the Adams property until in 1901, when he became executor; lat- 
er, in 1913, he became a stockholder on his own account. Frank E. 
Mann became a stockholder (3,000 shares) in 1890 on the recommen- 
dation of George R. Elder, and late in 1901 had the additional interest 
in the property as an executor of the estate of George W. Elder. Ida 
D. Elder acquired 1,1(X) shares of stock in 1890, and later inherited 
500 shares from her mother. It thus af^ears that George R. Elder, 
Ida D. Elder, and Frank E. Mann bave had substantial holdings of 
stock in the Adams Company since 1890, and that Rufus C. Elder, as 
executor, bas been interested therein since late in 1901. 

There is no doubt that ail of thèse parties, except Rufus C. Elder, 
knew, within a month of the commencement of this lease, ail of the 
essential facts concerning the original lease. Thèse facts they learned 
from the circular sent out by J. J. Sylvester, président of the Adams 
Company. This circular, inter alia, informed them that the lease was 
made to Nicholson, with right of assignment to a corporation to be 
formed by him and other named persons ; that the term was ten 
years ; that certain specified royalties were to be paid ; that certain 
taxes and other obligations were to be met by the lessee ; that this 
property was to be operated in common with certain other named prop- 
erties from a shaft upon the Wolftone properties; that expensive op- 
érations (such as enlargement of shaft, further sinking of shaft, and 
installation of a large pumping plant) were required of the lessee. It 
does not appear that Rufus C. Elder ever saw this circular, as his con- 
nection with the property did not begin until more than two years after 
its issue ; but he appears in this suit solely as one of the executors of 
George W. Elder. The other executor, Mann, received this circular, 
and his knowledge was that of the estate. Therefore it may be said 
that the complainants and the interveners knew ail of the essential 
terms of the original lease. While the claim, as made, may be true 
that none of them knew of the dates or terms of the two extensions of 
this lease, it' is certainly true that they knew that thie original lease would 
and did expire in 1909, and they knew that thereafter the property was 
being operated under some kind of lease involving the payment of 
royalties. They received and retained 26 dividends between 1900 and 
1916, inclusive. Eight of thèse were after 1909, and 5 were after the 
frling of this complaint. They knew, ail of the time, that thèse divi- 
dends resulted solely from royalties derived from lessees of the prop- 
erty, that the Adams was not operating its property, and that there was 
no other possible source of income other than leasehold royalties. 
They also knew that, during ail of this time, Nicholson was in controî 
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of the actual opération of the property. So far as tlie lease (including 
extensions) was concerned, the existence of some such arrangement 
was known to thèse parties, and they made no attempts to further learn 
the terms and conditions thereof . 

It is strenuously contended that neither complainants nor inter- 
vçners knew, until in 1914, that neither the lease nor either of the ex- 
tensions had been made without ratification at a regular stockholders' 
meeting. The only meetings of stockholders held subséquent to the 
making of this lease (1899) and before suit were annual meetings in 
1902, 1911, 1912, and 1913, and a spécial meeting, in June, 1903, to 
renew the corporate charter. Notices of each of thèse meetings were 
sent to ail stockholders, and were received by the parties hereto. It is 
not contended that there were any other meetings within this time. It 
cannot be contended that thèse parties had any reason to believe that 
other meetings had been held. In fact, what information they had 
would lead them to the contrary belief. No annual report had been 
made for some years after 1894, until in November, 1902. At that time 
a so-called report was made covering the period November 1, 1894, to 
September 30, 1902. A statement in this report was as foUows: 

"The last élection was held in November, 1S96. In the succeeding years had 
Personal communication with a large majority of the stockholders, and as they 
«xhibited indifférence to holding an élection, and failed to provide the neces- 
sary représentation, I was advised by the board of directors and the stock- 
holders referred to to hold over from year to year until other conditions 
prevailed. This year, however, I deem it best to order an élection to be held 
the third Tuesday in November, to wit, November 20, 1902, then and there to 
«lect seven directors. I trust our stockholders will realize the Importance of 
it, by sendlng in the proxies promptly, as their action will be considered as 
an indorsement of my oflBeial career, and approval of ail the acts herein 
set forth by this administration up to date." 

At the meeting of 1902 George R. Elder was présent and the stock 
of the other parties hereto was represented. At that meeting Elder 
made an unsuccessful attempt to gain représentation on the board of 
directors and to oust Sylvester. During the year 1903, covered by the 
élection at the meeting in 1902, three dividends, totahng $22,500, were 
paid. Thereafter royalties diminished so that until 1911, only three 
dividends were paid — one in 1904, totaling $7,500, one of the same 
amount in 1905, and one of $6,000 in 1909. The last dividend was 
from royalties slowly accumulated from a "clean-vip" of the property, 
which no longer revealed paying ore. Up to December, 1910, the 
property had been, for practical purposes, a lead and silver mine. At 
that time the lessees discoyered a considérable body of carbonate of 
zinc. Dividends were resumed in 1911, and continued beyond the filing 
of this action. W'ith 1911 began again the regular annual meetings. 
No inquiry was ever made during this period, by any of thèse parties, as 
to whether other meetings of the stockholders had been held, or wheth- 
•er any action ratifying or attempting to ratify the lease, or any ex- 
tensions, had been taken at any stockholders' meeting. Nor was there, 
during such time, any inquiry as to the terms or conditions under 
which the property was being operated. There was, during this period, 
considérable friction zinthin the Adams Company between the Elder 
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and the Sylvestcr interésts, but that friction did not concern the opéra- 
tion under lease, the validity of the lease and extensions, the terms of 
the same, or the integrity of the lessee in carrying out the lease. This 
friction related solely to the management of the Adams Company by 
Sylvester ; the Elder interésts claiming that such management was ex- 
travagant, if not dishonest, resulting in diminished dividends to the 
stockholders. The only friction between any stockholder and the lessee 
was the complaint of George R. Elder that Nicholsqn, who was then 
managing the opération for the corporation lessee, refused in 1900 or 
IS^Ol to longer furnish Elder with information concerning the output 
of and the royalties paid on the Adams property ; the reason given by 
Nicholson being that Sylvester, then président of the Adams, had 
instructed him to give no further information to any one. but leave 
such information to come from Sylvester. Prior to this instruction 
from Sylvester, Nicholson had freely given Elder such information, 
and he expressed repeatedly bis willingness to continue doing so, if 
Sylvester would consent. 

When the Adams property again became a considérable producer, 
the Elder interésts, under the active leadership of George R. Elder, 
much dissatisfied with the Sylvester management, renewed the contest 
for control of the Adams Company. This culminated in the annual 
meeting of the stockholders held in December, 1913. At that meeting 
Nicholson, who had become a stockholder in the Adams Company with 
a nominal holding, was elected chairman. The contest there for control 
pivoted around the proxies for certain shares. Both Elder and Syl- 
vester claimed to hold the légal proxies for those shares. Nicholson 
ruled in ail instances in favor of Sylvester, and his actions had much to 
do with the defeat of Elder. The first hint of any dissatisfaction with 
the lease, or any question as to its validity, occurred when George R. 
Elder, during the 1913 meeting, leaned over and said to Nicholson, 
"Sam, look out, or some of the stockholders will cancel your lease." 
The following year, after trying vainly, for the time being, to get pos- 
session of the Adams books and funds, and to exercise management 
over the affairs of that company, this action was filed. 

We do not doubt that ail of thèse parties knew, for years before 
the original lease expired, of its terms and duration, and that the divi- 
dends they were receiving came solely through opération thereunder. 
We are equally sure that all'of them knew, from the time of expira- 
tion of the original lease and imtil this suit was brought, that the prop- 
erty was still being operated under lease by the same gênerai interésts 
and under the same personal (Nicholson) management. In the prés- 
ence of this knowledge, and in the absence of ail inquiry concerning 
the lease or the extensions, they cannot now found any rights upon any 
actual ignorance of the exact terms of that lease and those extensions. 
There is hère nb basis for a claim that such inquiry was prevented by 
any statement or action of the lessee. The truth is that they were ail 
well satisfied to hâve some responsible party take over the opération 
of this property, which had gotten into a condition where the Adams 
Company, with its debt-burdened treasury, could do nothing. 

Nor can any of them base a légal right upon the claim that they 
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were ignorant of the lack of ratification of this lease and the exten- 
sions. They received notices to ail stockholder meetings. They were 
présent at most of them, in person or by proxy. They cannot base a 
claini upon a presumption or possibility, in their minds, that meetings 
might hâve been held of which they had no notice, because neither 
were any such ever held, nor was there any attempt to cause them to 
believe or suspect that such had been held, nor did they make any in- 
quiry thereabout ; also, they cannot rely upon a surmise that, at the one 
meeting (1911) at which none of them were présent, such ratification 
had occurred or been attempted, because no such thing occurred, nor 
were they led to so believe, nor did they make inquiry thereabout. They 
must be held to hâve known, or to hâve been put upon inquiry, concern- 
ing the existence of the lease and the extensions, and the absence of any 
ratification thereof by a regular stockholders' meeting. 

It is true that they did not know that the Colorado statute (section 
865, R. S. 1908), requiring ratification of "incumbrances" at a meet- 
ing of stockholders, included leases of this character. They thought 
it did not. But this erroneous belief was in no way induced or suggest- 
ed by any one connected with appellees. Until the Westerlund Case, 
supra, it was the gênerai belief in Colorado that leases were not cover- 
ed by the statute. But there is no évidence that this misconception of 
légal rights in any way influenced any of appellants. For years they 
were pleased enough to hâve some one else undertake the risk and ex- 
pense of exploration and opération hereunder, until valuable quantities 
of ore had been extracted and uncovered and until Nicholson joined 
active forces with their enemy, Sylvester, shortly after, or about the 
time, they became informed of the Westerlund case, decided early in 
1913. It is contended that appellees were bound to know the law, in this 
regard, but that appellants could rest secure in their ignorance of such. 
We cannot concède this différence. Nor is this an instance of two par- 
ties contracting under a recognized mutual niistake of law. 

Appellants contend that inaction upon their part to annul the lease 
and extensions was induced by the action of appellees in denying in- 
formation, or in giving false information concerning the output of the 
Adams property. The individuals so intended are Nicholson and Syl- 
vester. The évidence shows that Nicholson and his wife were very 
friendly wtih George R. Elder and his wife, ànd that Nicholson gave 
freely informaîion asked by Elder until instructed not to do so by 
Sylvester. Nicholson was under no légal obUgation to give Elder any 
information concerning the opérations in the Adams property. The 
évidence is clear, however, that he willingly did so until Sylvester ob- 
jected. It was natural that Nicholson should respect such an instruc- 
tion, coming from thé président of his lessor, and the controUing force 
thereof. Nicholson at ail times expressed a willingness to give such in- 
formation if Sylvester would permit. At no time did Nicholson give 
misleading information. As to Sylvester, the situation was that he and 
the Elder interests were bitter rivais for control of the Adams Com- 
pany, and the Elders were sharply critical of his officiai acts. The 
évidence justifies them in such criticism at least in so far as it relates 
to payment of extravagant salaries to himself and a kinsman. That 
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Sylvester used his position as président to his own gain in this re- 
spect is clear. There is, however, no testimony of any other form 
of misapplication of fimds. 

The conduct of Sylvester in refusing Elder full information, at ail 
times, concerning the gênerai financial afïairs of the company cannot 
be justified. But it had nothing whatever to do, in the minds of ap- 
pelants, with the lease and extensions. They sought such information 
solely to protect themselves against the Sylvester management in the 
use of the funds arising from royalties under the lease, and never to 
question the lease or actions of the lessee thereunder. As to f aise state- 
mcnts concerning the condition of the property, the proof is otherwise. 
Some circulars and communications to the stockholders were gloomy, 
but so were the prospects of the property at such times. The évidence 
shows that the bulk of the value reflected in the dividends from this 
property during this period came from two uncertain and unexpected 
sources, to wit, a smelter method of utilizing certain ores, which were 
unmarketable when the lease was made, and an important discovery of 
unknown bodies of a kind of ore new to this mining district. We 
cannot say that the gênerai ténor of thèse Sylvester communications or 
that any particular one or more of them évidence any purpose to de- 
ceive or would naturally hâve such an effect. 

We must conclude that appellants had actual knowledge, or such in- 
formation as to put them upon inquiry, of every essential fact. With 
such knowledge, appellants made no slightest move to question the va- 
lidity of the lease or the extensions. On the contrary, they received 
and kept dividends which they knew came solely from the opérations 
of the lessee. This they did for years before this action was brought, 
and the évidence discloses such acceptance of dividends even after suit. 
They hâve received and kept every benefit from the lease. This they did 
with full knowledge that the lessee was expending thousands of dol- 
lars in the opération and exploration of the property. They cannot 
knowingly let the lessee take the risks of an uncertain mining adventure 
under a lease, take and keep the results of his risk, effort, and expendi- 
ture, and then deny the lease. If they desired to challenge the lease, 
they should not hâve recognized it by accepting its fruits, but they 
should hâve evidenced their intention to attack it. This should hâve 
been donc promptly, for the uncertainties and risks of mining are too 
great and too immédiate to permit one to sit by until the outcome of 
the venture is made certain. Patterson v. Hewitt, 195 U. S. 309, 321, 
25 Sup. Ct. 35, 49 L. Ed. 214; Sturm v. Wiess (C. C. A.) 273 Fed. 
457. 

We approve the finding of the master and of the trial judge that 
appellants are estopped by their conduct from questioning the lease 
or the extensions hère involved. This détermination makes it unneces- 
sary to examine the other points presented on the main appeal. 

[2] George R. Elder and Ida D. Elder, his wife, sought to inter- 
vene. They appeal from an order of déniai by the trial court. In this 
court, thèse appellants, as well as the appellants in the main case, hâve 
joined in a pétition for an order permitting the interveners "to adopt 
as their transcript of record the transcript of record filed by the com- 
2S0 F.— 37 
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plainants." In the printed brief appellants state that this pétition is 
"to the end that the cause may proceed hère upon the merits substan- 
tially as though the interveners had been permitted to join as parties 
complainant prior to the entry of the final decree below," and also "to 
the end that useless delay and expense may be eUminated and a just 
resuit attained without further and totally unnecessary proceedings 
before the court below." They also state that "the said interveners 
were both examined and exhaustively cross-examined at the trial, and 
it seems that there is no légal or équitable reason for their postpone- 
ment to the futility of separate proceedings in the court below." The 
court below denied the intervention on the theory that to permit such 
would oust the court of jurisdiction because of the citizenship of the 
interveners. We think this reason unfounded. Suprême Tribe of 
Ben Hur v. Cauble, 255 U. S. 356, 41 Sup. Ct. 338, 65 h. Ed. 673. 

[3] Without determining whether an order denying an intervention 
of this character is an appealable order; we think best to treat the mat- 
ter in a practical way, and therefore consider the pétition referred to 
above. The pétition is unique in character, and the maintenance there- 
of is at least doubtful. However, the issues presented by the inter- 
vention are precisely the same as in the main case;, the interveners 
and the complainants hâve not only the same légal interésts, but ail are 
controlled by the same facts, and ail of those f acts appear fully in this 
record. Thus no possible injustice or disadvantage to appellees could 
follow our granting the prayer of this pétition. Besides, it seems a 
sensible, practical détermination of the matter. The pétition is there- 
fore granted, and the rights of interveners considered as though they 
had been made parties complainant before final judgment below. Their 
rights, so considered, in no wise differ from those of complainants as 
above set forth. In fact, if there is any différence, the reasons apply 
more strongly to the interveners than to the complainants, for George 
R. Elder and his wife, Ida D. Elder, lived in Leadville, during the 
period hère involved, almost in sight of where this property was being 
operated; both knew Nicholson and his wife intiraately, and George 
R. Elder Was not only a lawyer, but a mine owner and operator of 
years of expérience in the Leadville district. 

The order, therefore, will be that the pétition of interveners be grant- 
ed, that they be treated in this court as parties complainant below (ap- 
pelants hère), that the decree below, as to complainants, be affirmed, 
and that such affirmance include interveners as well. 
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THE AVON. THE LEONARD RICHARDS. THE EDON. 

(Circuit Court of Appeals, Second Circuit. March 13, 1922.) 

Nos. 210, 211. 

Collision <s=:37l (I)— Collision between anchored vessels held fault of last conier 
in giying the other a foui berth. 

A collision between ancliored vessels held, on conflieting évidence, due 
to fault of the last to conie in anchoring toc close to tlie other, and net to 
the dragging of lier auchor tiy tlie latter. 

Appeals frorn the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty for collision by J. Langfeldt, master of the bark 
Edon, against the ship Avon. Charles A. McCullough, claimant, and 
the steam tug Léonard Richards, the Cahill Towing Line, Inc., claim- 
ant, with cross-libel by McCullough against the Edon. Decree for 
cross-libelant, and libelant appeals. Reversed. 

Haight, Smith, Griffin & Deming, of New York City (John W. Griffin 
and W. iParker Sedgwick, both of New York City, of counsel), for 
appellant. 

Bigham, Englar & Jones, of New York City (C. Andrade, Jr., of 
New York City, of counsel), for appellee. 

Before ROGERS, MANTON, and MAYER, Circuit Judges. 

MANTON, Circuit Judge. On February 15, 1918, the Edon, a fuU- 
rigged ship 270 feet long, anchored on the Red Hook Flats, where she 
remained until March 19, 1918, when a collision occurred between her 
and the ship Avon. On March 12, 1918, the Avon, a fuU-rigged ship 
fully laden, anchored between the Edon and the ship Three Marys on 
the Flats. The Edon remained at anchor during this period and was 
light. Both sides agrée that the Avon did not change her position at 
any time after she dropped her anchor until after the collision. Lia- 
bility was imposed upon the Edon below on the theory that she dragged 
her anchor and came in collision with the Avon. The position of the 
Avon when she' dropped anchor is fîxed beyond dispute. She was 
anchored to the northeast of the Edon. The exact place where the 
Edon anchored, however, is in dispute, and for the purpose of fixing 
responsibility for the collision it is essential to ascertain the point where 
the Edon was anchored and then to learn whether the Avon's anchor- 
age was so near to that position that under suitable weather conditions 
collisions would resuit without dragging, or whether the Avon's an- 
chorage was so far f rom the Edon that the collision could not hâve oc- 
curred without dragging. If the collision was due to giving the Avon 
a foui berth, then the Avon should be held at fault. If collision is due 
to the Edon's dragging her anchor, of course, responsibility should 
rest with the latter. The question is one of fact, for, after reaching a 
conclusion as to the fact, the law is plain that either ship would be re- 
sponsible as the. question of fact is determined. The testimony as given 

©ssFor other cases see same topic & KEY-NUMBEH in ail Kev-Numbered Digests & IndexeB 
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by the witnesses îs very much in conflict. Nearly. ail the testimony 
was taken by déposition. Therefore the rule that this court will hesi- 
tate to reverse where testimony has been given in open court and an 
opportunity afforded the trial judge to see and hear the witnesses will 
not constrain us if, as hère, we think the finding below was contrary to 
the évidence. 

We think the case is one where the vessels were anchored too close 
together. They swung safely when they swung in unison, but were 
likely to collide when a favorable wind and tide Iherefor came together. 
The Edon's position was southwest of the Avon and was one in which 
the southwest and west winds would cause her to swing toward the 
Avon. This is supported by the testimony of the Edon's witnesses. On 
the other hand, the Avon's witnesses put the Edon in various positions. 
When the Edon swung up on the flood tide, her stern' came within 50 
or 100 feet of the buoy. If she swung to the east or northeast before 
a west or southwest wind, and if at the same time the Avon was drift- 
ing to the south or southwest on an ebb tie, the swing of the two ves- 
sels v/ould intersect, and collision would probably resuit. The resuit 
of the happenings from March 12th to March 19th, we think, not only 
lends great weight to the claim of the Edon, not only as to her position, 
but satisfies us as to the cause of the collision. 

In the oral and written argument advanced by the appellee, the 
Edon's original anchorage is not attempted to be placed with certainty. 
Liability has been imposed below upon the theory of the Edon's drag- 
ging, and it is argued from this that the original anchorage cannot be 
located. On the other hand, the appellant located the original anchor- 
age with a degree of certainty which to us is worthy of acceptation. 
It is apparent that the anchorage ground was crowded during this 
period of the war. The Three Marys was two or three lengths east 
of the Edon, and the Avon crowded in between the two and dropped 
anchor at a place which apparently was too close to both of them. The 
master of the Three Mary s, who was friendly to the first mate of the 
Avon, when called as à witness on behalf of the Avon, first tried to 
conceal that the Avon fouled his vessel, but finally admitted the fact. 
The mate of the Avon testified to the contact between his vessel and 
the Three Marys. The cause of this contact is statëd by him to be due 
to the dragging of the Three Marys. The master of tlie Three Marys, 
however, denied that his vessel dragged or moved at any time. The 
crew of the Edon testified to some appréhension when the Avon an- 
chored that she would collide with their vessel. The Avon's crew de- 
nied any such appréhension, but it does appear that there was some dis- 
cussion after this among the members of the crew. One member of 
the crew called the attention of the mate to the close proximity of the 
Avon and the Three Marys, and the mate said that be was willing to 
take a chance and told him not to be afraid. Iri seeking a berth be- 
tween two vessels, it would be the expected course for the master to 
place his vessel midway between them, and we are inclined to the be- 
lief that was donc hère. But the difficulty was the Avon was trying to 
get into a small space. On the Avon's évidence, the tide carried her 
stern about 50 feet or less of the buoy, and the Etlon's witnesses de- 
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claring that, when she tailed upstream, she came within 50 or 100 feet 
of it. Occupying such an anchorage and position, the vessels would 
collide. 

The position of the Edon was fixed by the bearings which the mate 
took of the buoy and of the Avon on March 19th, and we think this 
was her position, or at least a Httle south of it. Her witnesses describe 
this as that of her original anchorage. In addition to the unanimous 
and direct testimony of those on hoard the Edon that she did not drag, 
the tugboat master who anchored her and who observed her nearly 
every day said she did not drag, and no cause is set forth which would 
seem adéquate to make her drag. She had her anchor embedded in the 
same spot for a month and had remained unmoved through the extraor- 
dinary storm of February 26th, when the wind blew over 80 miles an 
hour. Her hold on the ground was so secure that she had great difïicul- 
ty in breaking the anchor out after she fiinally moved on March 20th to 
go to the repair docks. In order tO' account for the collision, there is no 
necessity to draw upon this reason of dragging. Nor do we think that 
entries on her log are helpful to the Avon. The Avon's first mate at 
first testified that the Edon dragged on Marcb 14th and 15th, and 
that he would prove it by his log. He says his entry was made on this 
day — on the 14th. She was then dragging nearer his vessel, but the 
weather report shows that on the afternoon in question there was a 
wind velocity of 12 to 15 miles an hour on top of the Whitehall Build- 
ing, perhaps 8 or 10 on the surface, and that this wind was from the 
northeast. Such a breeze would not cause a fîrmly anchored vessel to 
drag, and, since the Edon was southwest of the Avon, if she had drag- 
ged, it would hâve been in the wrong direction. It is testified on cross- 
examination that she was dragging partly across the river toward 
Brooklyn and about westerly. With a northeast wind, this is incred- 
ible. He later testified that she dragged on Friday, and that she was 
then doser than before. Finally he took back the statement that she 
dragged on the 14th (Thursday) and said it was on Friday, and then 
later stated that she did not drag on Friday. It was he who made the 
log entry. An entry was made on the ISth: "Strong westerly gale; 
ship Edon with foui anchors coming doser ail the time." There was 
a strong wind on Friday, the 15th. It blew as high as 60 miles an 
hour, but the weather records show that after 3 a. m. it was from the 
northwest, and, if the Edon dragged on that day, she must hâve drag- 
ged to the southeast, which would hâve been away from the Avon, 
and not toward her. She could not hâve dragged nearer to her on 
Friday unless the Edon was anchored approximately northwest of the 
Avon, and this the Avon denied. 

We think the log entries are not rdiable. If the Edon was anchored 
southeast of the Avon, as some of her witnesses déclare, when she drag- 
ged before a northwest wind, then, of course, she dragged f urther and 
further away from the Avon. There is some testimony that she drag- 
ged on Saturday, the 16th. It will be noted that on Saturday afternoon, 
the time when the dragging was said to hâve occurred, the tide was 
running ebb, and it is incredible that the March wind which prevailed, 
of 35 miles an hour, caused her to drag across and in part against the 
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tide. The log does not say she dragged on Saturday. The direction of 
the wind on Saturday as given in the log was \yest-northwest to north- 
west winds during the day, while the Weather Bureau records after 
7 a. m. show that the wind was west and southwest. It may be, as 
claimed, that thèse entries in the log were made in connection with the 
mate's testimony. The fact that the Edon was nearer the Avon on Sat- 
urday is explainable for a better reason than dragging. That day was 
the first thére was a west or southwest wind. The Edon, being light, 
tailed it toward the Avon. The Avon heing loaded, was less influenced 
by the wind and more by the tide and lay downstream. The vessels 
were nearer together during that afternoon. The loaded vessel was 
influenced by the ebb tide of the afternoon. Between 5 and 6 the 
direction of the wind shifted to southwest. Thèse conditions, to- 
gether with the graduai slackening of the ebb tide, made the light Edon 
drift more than the Avon and made for the positions found; namely, 
the stern of the Edon swung toward the Avon. We think this was 
due to the ebb tide and the west wind. The appellee's argument that 
the opération of clearing the Edon's anchor chains in some way caused 
her to drag is not sound. The anchor was an old-fashioned fluke an- 
chor weighing about 38 hundredweight, and was an unusually large 
anchor on vessels of this size. It was a good bottom to drop into and 
was holding a light vessel. There was no severe weather on Saturday, 
the day mainly depended upon by the appellent as the day of the drag- 
ging, and no good reason is advanced to believe that the anchor did not 
hold. 

The cause, when collisions occurred, may be found in conditions of 
the wind and tide. With the Edon light and the Avon loaded, the Edon 
was more affected by the wind and the Avon by the tide. When the ves- 
sels swung at diflferent times, and in conséquence, under particular 
combinations of wind and tide, the vessels would collide. This is borne 
out by the testimony of the witnesses. Whenever a southwest or west 
wind and an ebb tide and a wind velocity of 20 or more miles per hour 
occurred, the vessels came together. The first collision occurred on 
Saturday and Sunday, March 16th and 17th. On that night the wind 
shifted from the northwest to the west at about 8 o'clock Saturday 
morning and thence to the southwest at about 6 p. m. During the after- 
noon it was west for the first time in daylight hours since the vessels 
had lain there. It was on that afternoon that the Edon was seen nearer 
the Avon, and, when this was noticeable, the tide was ebb. During 
thèse conditions the Avon was tailing nearly downstream, and the Edon 
toward the east. This would bring the Edon's stern near the Avon's 
port side. The tide changed to flood in the late afternoon and the wind 
to the southwest. The Avon swung around so that she was tailing to 
the north while the Edon swung before the wind in a northeast direc- 
tion. And if the Edon swung to the northeast to the full extent of her 
chain, her stern would be near the Avon's anchor, and if the Edon was 
further north than the position claimed for her, she would swing cor- 
resporidingly doser. High water occurred at 11 :16 p. m. and again it 
diminished in strength some time earlier. The wind at 9 p. m. was 
20 miles an hour, at 10, 23, and at 11, 33, at the Weather Bureau Sta- 
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tion. The surface velocity would be about 14, 16, and 22 miles, and 
this would hardly affect a loaded ship. As the force of the flood tide 
slackened, the Avon would be drawn by her anchor chain to a point not 
far froni her own anchor. She would be headed with her bow down 
stream, since she had tailed to the flood. The Edon would hâve her 
stern to the northeast before the wind. This would make the jib boom 
of the Avon not far distant from the stern of the Edon. It extends 
about 40 feet ahead of her Ixiw, and it was in this position and in this 
way that the first collision occurred. At 1 a. m. on the 17th the tide 
was running ebb and the southwest wind blowing, and the vessels came 
into contact agaih in the same manner. The ebb tide was then running, 
and the Avon was actually drifting downward on the ebb, although she 
had not swung around, for she had not yet brought up on her anchor 
chain. And this is why the contact at 1 or 2 o'clock was more violent 
than at 11. The Avon continued to drift down bow first on the tide 
with her stern gradually swinging to the cast, rubbing against the star- 
board side of the Edon, whose stern was still held by the wind in an 
easterly direction. It was then found that the Avon's port side and the 
Edon's starboard side were in contact. The vessels were in the act 
of swinging around toward Brooklyn, the wind having diminished and 
changed more to the west, and the tide being ebb. The bow of the 
Avon, swinging down broadside with the tide, pushed the Edon before 
her. On the morning of March 17th the wind died down, but increased 
before noon and blew 40 miles an hour from the southwest, and after 
4 p. m. from the west. This extended the Edon's anchor chain to the 
northeast and east as far as it would go. The wind reached its max- 
imum velocity between 4 and 5 on that afternoon, at which time the 
vessels came together again when the Avon swung down on the ebb 
tide. High water was just before noon and low water at 6 p. m. The 
Avon extended her anchor chain northeast or east, and this caused the 
Avon, when she swung down stream on the ebb tide, to cause her 
port side to come in contact with the Edon's stern. Thereafter, the 
Avon drifted away on the flood tide and there was no further contact. 
Before the ebb tide came again and between 1 1 p. m. and midnight, the 
wind shifted to the northwest and remained northwest until 3 p. m. 
on Monday, the 18th. The wind then changed to the southwest, but 
with a force of only 15 to 20 miles an hour, which was not sufEcient to 
bring about a collision, even on the ebb tide. The wind freshened, how- 
ever, about 10 p. m., but there was a flood tide, and the Avon was there- 
f ore tailing up the river. 

Shortly after midnight the tide turned to ebb, the wind continuing 
southwest at a velocity of about 25 miles an hour. This brought about 
the combination of circumstances which had existed at the time of the 
previous collisions. At about 3 :30 to'4 a. m. on the morning of Tues- 
day, March 19th, the Avon's port side again swung against the Edon's 
stern, and the stern of the Edon was pushed around by the Avon until 
it was pointing almost north. This time the vessels remained in con- 
tact about an hour. It appears that at about 2 a. m. on March 17th 
and at 6 p. m. March 18th, and 4 a. m. March 19th the conditions were 
about the same. On the first of thèse occasions the vessels collided, 
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while on the second they did not, and on the third thcy did. Under 
substantially the same conditions, with a stronger wind, on the after- 
noon of the 16th, the vessels came very close, but did not touch. 

From the above it is a fact that at the same time, with hke conditions, 
collisions occurred, while at other times they did not. On the occasions 
when they did not it is a fact that the vessels approached nearer to each 
other. That they collided on three occasions, and not on the other 
three, when they were under substantially like weather and tide con- 
ditions, was probably due to the variations in the conditions which are 
not subject of exact proof; and, because there was no collision on 
March 12th under like conditions, it cannot be argued that the vessels 
must hâve been further apart, and therefore there was dragging. It 
is testified to by some of the Avon's witnesses that the Edon had re- 
inained in the same position ail the time up until Saturday morning, 
and the tugboat master who anchored the Avon, called as a witness by 
it, said that the Edon was anchored the same distance away she was 
when he anchored the Avon. Vessels will never swing a constant dif- 
férence hetween them unless precisely the same conditions of wind and 
current prevail. Such identical conditions are rare. 

The argument of the Avon that, since combinations of the southwest 
or west wind and ebb tide did not produce collisions on the night of 
the 12th prior to the alleged dragging, but did produce collision after it. 
and therefore that there must hâve been dragging, is answered by the 
fact that there were two occasions after the alleged dragging occurred 
when there was a combination of southwest or west wind with ebb 
tide and yet no collision occurred. Thèse two occasions were on Sat- 
urday, March 16th, and the afternoon of Monday, the 18th. It is 
therefore not remarkable that there was one similar occasion for the 
alleged' dragging when no collision occurred. 

We think the cause of this collision must be founded upon the charge 
of the Avon giving the Edon a foui berth rather than inferentially es- 
tablishing a dragging. Proof thereof dépends largely on the conditions 
of the wind and tide. But such proof is compelling. 

The decrees are reversed, and the appellant, J. Eangfeldt, as master 
and bailee of the ship Edon, may hâve a decree against the ship Avon, 
and the libel of the appellee Charles A. McCullough, as managing own- 
er of the ship Avon, will be dismissed. 



ARIV1ST^0NG et al. v. DE FOREST RADIO TELEPHONE & TELE- 

GRAPH CO. 

(Circuit Court of Appeals, Second Circuit. March 13, 1922.) 

No. 198. 

1. Patents <^=3328— 1,1 13,149, for audion radio amplifier with feedback circuit, 
held to disclose invention. 

The Armstrong patent, No. 1,11.5,149, for an audion amplifier for radio 
receivers, in which the variation in the plate circuit feeds back onergy to 
the grid and increases its potential génération in the succeeding half 
cycles, held to disclose patentable invention. 

^zssFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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2. Patents <g=>328— 1,1 13,149, for audion radio amplifier with feedback circuit, 

held net anticipated by defendant's invention or otiier patents. 

Tlie Armstrong invention, of a feedback circuit for an audion amplifier 
for radio receivers, held not anticipated by experiments of défendant, 
wliich did not disclose the principle before the date of patentee's réduc- 
tion to practice, as established by a drawing vvitnessed before a notary 
public, nor by patents to other inventors based on applications iiled sub- 
séquent to that date. 

3. Patents (@=39l (3)— Uncorroborated testimony of inventer as to datç of con- 

ception need not be rejected. 

Though uncorroborated testimony of an inventor as to the date of 
bis conception Is to be accepted with caution, there is no rule of law that 
requires the rejeetion of such testimony, if the court is satisiled of his 
goud faith, and the appréhension of the invention is deflnite enough to 
hâve enabled tbe inventor to reduce it to practice without a further exer- 
cise of inventive skill. 

4. Patents /S=>328 — P,! 13,149, for audion radio amplifier with feedbacl< circuit, 

held infringed by defendant's apparatus. 

The Armstrong patent, No. 1,113,149, for an audion amplifier for radio 
receivers, the novel élément of which was tbe feedback circuit, held in- 
fringed by defendant's apparatus, containlng that circuit. 

5. Patents <@=3328— Subséquent application for improvement held not to exclude 

osclllating circuits from patent No. 1,113,149, for audion radio amplifier. 

A subséquent application by a patentée for an independent improve- 
ment, which constitutes a particular use of the invention dlsclosed by 
Armstrong patent, No. 1,113,149, held not to exclude from the prior patent 
tlie osclllating audion circuit. 

6. Patents (§=328—1,113,149, for radio audion amplifier with feedback circuit, 

held to cover an Instrumentality, and not a principle. 

ïhe Arnistrong patent, No. 1,11'J,149, for an audion amplifier for radio 
receivers using a feedback circuit, hela a patent for an instrumentality, 
and not for a principle. 

Appeal from the District Court of the United States for the Southern 
District of New York. 

Suit in equity for infringement of patent No. 1,113,149, by Edwin 
H. Armstrong and another against the De Forest Radio Téléphone & 
Telegraph Company. Decree for plaintiiïs (279 Fed. 445), and de- 
fendant appeals. Affirmed. 

Walter H. Pumphrey, of New York City, for appellant. 

Pennie, Davis, Marvin & Edmonds, of New York City (Thomas. 
Ewing, WilHam H. Davis, W. Brown Morton and Willis H. Taylor,, 
Jr., ail of New York City, of counsel), for appellees. 

Before ROGERS and MANTON, Circuit Judges, and KNOX. 
District Judge. 

MANTON, Circuit Judge. The patent in suit was granted for a 
wireless receiving System on October 6, 1914, and on an application 
filed October 29, 1913. There are 12 claims in suit. Ail are held to 
be infringed by the decree below. The invention relates to improve- 
nients in the arrangement and connections of the electrical apparatus 
and receiving station of a wireless System and particularly a System in 
which the so-called audion is used as the Hertzian wave detector; the 
obiect being to amplify the effect of the received waves upon the 

©SjPor other cases see same toplc & KEY-NUMBER in aU Key-Numbered Digests & Indexes 
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current in the téléphone or receiving circuit, to increase the loudness 
and définition of the sounds in the téléphone or other receiver, whereby 
more reliable communication iriay be established or a greater distance 
of the transmission becomes possible. 

There are several défenses interposed, including the one of nonin- 
fringement. The primary question is whether or not the patentée in- 
vented the feedback circuit, with an explanation of what it is. The 
patentée states that he has modified and improved upon the arrange- 
ment of the receiving circuits; that the improved arrangement corre- 
sponds with the ordinary arrangement of circuits in connection with an 
audion conductor, in that it consists of two interlinked circuits, a tuned 
receiving circuit in which the audion grid is included, and which is 
referred to as a tuned grid circuit, and a circuit including the battery 
or other sources of direct current and the wing of the audion, which 
is referred to as the wing circuit. The grid circuit passes through a 
stopping condenser, then through the secondary of the receiver, in 
parallel with which is the tuning condenser. Thus the circuit passes 
to the filament, and from the filament to the grid, through the space 
inside the audion. The plate circuit, starting from the plate, passes 
through the battery and the téléphone receivers in séries. Thus the 
plate circuit goes to the filament, and from the filament through the 
space inside the audion bulb to the plate. The path of the battery cur- 
rent is from the positive terminal of the battery, through the plate 
of the audion, through the intervening space of the audion to the 
filament, from the filament to the téléphone receivers, and then to the 
négative side of the battery. The grid is positioned in the middle of 
that path of the current from the plate to the filament and inside the 
audion. In other words, in the space between the filament and the plate 
of the audion, the incoming high frequency is impressed upon the grid, 
which is in the path of the flow of the battery current. The high-fre- 
quency current or oscillation is received by the antenna or aerial. An 
oscillation current flows through this aerial, the primary of the trans- 
former and ground. This primary oscillating current induces a second- 
ary oscillating current in the circuit formed by the secondary of the 
transformer and the tuning condenser. This oscillating current builds 
up by résonance a potential différence across the coil and condenser, 
which is transmitted through the stopping condenser, so that it exists 
between the grid and the filament of the audion. It is the potential on 
the grid which varies the steady flow of the battery current through 
the plate circuit. This is the fundamental opération of the audion. 
A tuned circuit has the same significance as a résonant circuit. It is 
a circuit whose inductance and capacity are so adequately related as to 
give it a natural frequency in accordance with the frequency of an 
impressed oscillating current. The usual way of a single oscillation is 
through the médium of an antenna and oscillation transformer, a 
tuned or résonant grid circuit, and a stopping condenser to the grid 
and filament. 

The Armstrong invention consists in applying the variations in the 
current, which are of radio frequency, in such manner as to transfer 
energy back into the grid circuit.. This was a wholly novel idea. This 
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resuit was accomplished by two spécifie means: First, the provision 
of coupling between the grid circuit and the plate circuit. The spécifie 
form of this coupling consisted of the inclusion of the téléphone re- 
ceivers in the common portion of the grid circuit and the plate cir- 
cuit. This had the far-reaching conséquence of automatically trans- 
ferring radio — that is, high-frequency — energy from the plate circuit 
to the grid circuit. The second means disclosed by Armstrong for 
achieving régénération consisted in making use of the inhérent coupling 
présent in the audion bulb itself ; this coupling being due to the elec- 
trostatic capacity between the plate and the grid. This capacity is 
inhérent, and Armstrong's means made it useful and accompUshed the 
resuit by the insertion of a radio frequehcy inductance in the plate 
circuit. From the sending station, radio signais are sent out in the 
form of radio frequency waves — waves of a frequency above audibility. 
Thèse waves are received by the antenna, are impressed upon the grid, 
and alter the potential on the grid. The grid is interposed in a gap be- 
tween the filament and plate. The plate current flows across this gap, 
and the variations in the grid potential cause variations in the plate 
current, which is a current through the téléphone. It has been found 
that, if radio frequency waves are emitted and received continuously 
in unbroken trains, they would produce a continued unvarying altéra- 
tion of the grid potential, and a single continued unvarying altération 
of the plate current, so that the only response of the téléphone would 
be a "click" when réception began and another "click" when it ceased. 

To produce intelligent signais or speech sounds in the téléphone, the 
transmitting waves, either when they are transmitted or after they are 
received, must be broken up and modulated, to produce interrupted or 
varying wave trains, and in conséquence interrupted or varying altéra- 
tions of the grid potential. In the use of the detector, wave trains must 
thus be interrupted or modulated. The effect of the audion as a détec- 
ter was that the integrated efïect of a train of received radio frequency 
waves caused an altération of the grid potential which produced a 
single puise of current in the plate or téléphone circuit. By audio 
frequency interruption or modulation of the radio frequency waves, 
either at the transmitting station or at the receiving station, audible 
sounds are produced in the téléphones. By interrupting or modulating 
the transmitted waves according to a prearranged System, intelligible 
signais are transmitted. Heretofore the audion, used only as a detec- 
tor, was thought to be a device in which radio frequency oscillations 
existed in the grid circuit and audio frequency impulses — the resuit 
of intégration of the radio frequency wave trains^ — existed in plate 
or téléphone circuit. The idea of radio frequency oscillation in the 
plate circuit did not exist. ": ■. 

The patentée, while a student of Columbia University, living in Yonk- 
ers, was an amateur wireless operator and had a station at his home. 
There he made observations which led him to suspect that the radio fre- 
quency oscillations might be carried over into the plate circuit with some 
improvements in the detecting action of the audion. He tuned the 
plate circuit to radio frequency by inserting in the plate circuit such 
inductance and capacity as to make it responsive to the radio frequency 
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Waves. Then he found, not only that the radio f requeticy waves could 
be carried over into the plate circuit, but that they could be there am- 
plified by the energy derived from the local battery in the plate circuit 
without change of frequency or wave form, and that they could be 
fed into the grid circuit, where they increased the potential variations 
on the grid and the opération continuously repeated itself, producing 
the feedback régénération which increased normally the sensitiveness 
of the device and the loudness of the receiving signais. It was in this 
way that he thought out his invention, which has been a great advance 
in the wireless art. In this feedback audion circuit, as disclosed by the 
patent, the incoming signal is impressed upon the grid in the same 
manner with the simple audion circuit, but the fiow of current in the 
plate circuit is varied in a very différent manner. Now, because of the 
feedback connection, regenerative amplification begins. The first half 
cycle of plate current variation will feed energy to the grid circuit, 
and will cause a larger subséquent variation in the grid potential. In 
turn, this increased variation in the grid potential will increase the 
variation in the plate circuit, and this again feeds back energy to the 
grid and increases its potential génération in the third and succeeding 
half cycles. This cyclic process continues to build up the variations 
in the plate current and grid potential as shown. The building up of 
the oscillations continues indefinitely, and the limitations are due only 
to the vacuum tube or audion, which weaken the feedback or regenera- 
tive action, as strong oscillations are built up. If the regenerative or 
feedback coupling is sufficient to transfer enough energy from the 
plate circuit to the grid circuit, the energy released from the battery in 
the plate circuit will be greater than the entire loss of energy in the 
System of circuits, whereupon continuons independent electrical oscil- 
lations will persist in the system, irrespective of the oscillations which 
may be impressed thereon from the antenna, and the audion in the 
regenerative feedback circuit becomes an independent generator of 
.continuons oscillations. 

[1] The invention, though simple in its instrumentalities, is a radi- 
cal modification of an instrument which was little understood. The 
action of the audion was very obscure, and was not understood in the 
art, until Armstrong wrote his article in the Electrical World on De- 
cember 12, 1914, and later an article in the Radio In.stitute paper in 
September, 1915. Thèse articles demonstrated the action of the simple 
audio détecter, and of the feedback audio as a detector, amplifier, and 
oscillator. That Armstrong has given a correct statement of the opér- 
ation of the audion, with or without the feedback circuit, in thèse 
papers, has been established to iudicial satisfaction. Marconi v. De 
Forest (D. C.) 236 Fed. 942. What this patent discloses, and what 
Armstrong did, clearly amounts' to patentable invention. 

■ [2] But it is sought to defeat the patentée by the claim of prior date 
of invention by 'De Forest, and some patents in the prior art also sub- 
mitted as défenses. Since it is important to fix a date of the conception 
of the patentable idea, we shall review briefly his early study of the 
subject-matter. While a student in high school in 1906, Armstrong 
erected a radio station at his home, operating it as an amateur during 
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that year. His first vacuum tube détecter, a two-element vacuum tube, 
he used in 1908, and continued using it until 1910 or 1911, when he 
obtained a three-element vacuum tube détecter, a De Forest audion. 
He used this last secured audion in experiments, trying out various 
circuit connections in order to improve its sensitiveness. It was in the 
spring of 1912 that he started an intensive study and technical analysis 
of the action of the audion, and during this time he connected a con- 
denser across the téléphones of the simple audion receiving station, and 
noticed that on some bulbs an increase in signal strength would resuit. 
In the summer of 1912 the idea occurred to him to tune the plate cir- 
cuit of the audion System by means of an inductance, and in Septem- 
ber, 1912, he set up an apparatus at his home to try the experiment on 
a small antenna and on the press signais sent out by a radio station 
located on the Atlantic Coast, at Cape Cod, Mass. The signais became 
very much louder than any he had ever been able to receive before. 
In the fall of 1912, in his experiments, he found that an inductance was 
gradually introduced in the plate circuit, and, as the signais became 
stronger and stronger, a certain point would be reached where the 
character of the tone of the radio station signal, which was normally 
clear and musical, changed into a hissing or mushy sound. At the 
point of adjustment at which this phenomenon occurred, the tuning of 
the System became most exceedingly critical. This efïect was due to 
hétérodyne beat action on spark signais, and resulted from the fact that 
the audion feedback was so adjusted as to release from the wing or 
plate circuit, or battery circuit, sutficient energy to maintain within the 
System continuoùs high-frequency oscillation, independent of the re- 
ceived oscillations. It was in February, 1913, when he learned to un- 
derstand the cause of this phenomenon. 

After obtaining thèse characteristics and results, he continued to use 
this arrangement of apparatus, particularly at night, in testing out the 
range of his apparatus and trying experiments with it. He made many 
modifications in the audion receiving circuit. One which proved to 
be very effective was the placing of the téléphone receivers in the path 
common to both the plate and grid circuits of the audion, and, because 
of its effectiveness, he used it permanently thereafter. His apparatus 
was set up in his bedroom, located in his home in Yonkers, N. Y., and 
the antenna was very small and of a primitive type, being swung be- 
tween the roof of his house and that of the house next door. In the 
fall of 1912 he replaced this small antenna by a 110-foot mast. His 
first experiments were conducted on wave lengths of from 2,500 
meters down to the ship radio service wave lengths of about 600 meters. 
He was able to receive ail of the Atlantic coastal radio stations within 
a very short time thereafter. Then he constructed a suitable apparatus 
to be used in the réception of longer waves ; that is, wave lengths of 
the order used by the then-existing transatlantic radio stations. This 
apparatus, which he constructed, was offered in évidence. It was iden- 
tified by amateurs, who saw it in his home. He told his father of the 
discovery, and showed him his apparatus, and had him listen to the 
signais about the istiof October, 1912, and asked financial aid to secure 
a patent. X^is was not granted him. On December 7, 1912, he told 



590 280 FEDERAL EBPOETEU 

a collège mate of his success in improving the sensitiveness of the 
audion i-eceiver by means of a new connection and an entry was 
made by that collège mate of that fact in his diary. Two days later, 
December 9, 1912, he told the same collège mate of having heard Clif- 
den, Ireland, and a notation of this was made in the diary. There is 
corroboration of his testimony as to experiments in 1912. He showed 
his receiver to his uncle, and tried to get him to advance money for a 
patent application. He did not succeed, but was advised by his uncle 
to go before a notary public and make a drawing of the connections 
and hâve it witnessed by such notary. This was done on the 31st of 
January, 1913. A drawing on a tracing cloth of his circuit connections 
was witnessed by a notary and the date was fixed thereon, The sketch 
shows his mental conception showing the essential features of an in- 
vention which was already a completed, successfully operative instru- 
mentality. It fixes, beyond dispute, a date prior to which the invention 
was completed. He was without means to file his patent application, 
because he was unsuccessful in getting the money from his f ather or his 
uncle. He realized the importance of his invention, made the drawing, 
and hâd it witnessed before a notary, and there made a record of his 
invention, the best he could under the circumstances. Therefore we 
hâve a réduction to practice at least as early as Janyary 31, 1913, the 
date of the drawing. 

[3] There is no reason to doubt the testimony of the patentée as to 
the date of his inventive thought. While it is true that uncorroborated 
testimony of an inventer is to be accepted with caution (Clark Thread 
Co. V. Williamantic Unen Co., 140 U. S. 481, Il Sup. Ct. 846, 35 L- 
Ed. 521), yet there is no rule of law that requires the rejection of the 
uncorroborated testimony of an inventer as to the date of his concep- 
tion. The court must be satisfied as to the fact of démonstration and 
that the conception was complète. A mère assertion of the inventor at 
a given time, unaccompanied by contemporaneous acts or words in- 
dicating its existence, is not sufficient évidence ; but if a. court of equity 
is satisfied of the good faith, and the truth of the appréhension of the 
invention is definite enough to hâve enabled him to reduce it to practice 
without a further exercise of inventive skill, that is sufficient. In other 
words, an earlier conception, when alleged, is a matter of fact, and 
must be established by sufficient proof . Where there has been disclo- 
sure to others, or embodiment of the invention in some clearly percepti- 
ble form, such as a drawing, with sufficient proof of identity in point 
of law, that is suificient. While the mère unsupported évidence of the 
alleged inventor on an issue of priority, as to the fact of conception 
and time, cannot be received as sufficient proof of prior conception, 
any full and accurate description of the invention, either in words or 
drawings or by model, will suffice, although the attempt to represent 
it may hâve failed. Ail that the law requires is that the drawings 
exhibited and relied on as évidence of the conception of the invention 
must show a complète conception, free from ambiguity or doubt, and 
such as would enable the inventor or others skilled in the art to reduce 
the conception to practice without any further exercise of inventive 
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skill. The rjile as to corrobpration is one of caution and discrétion, 
and is not a statutory provision. 

Hère the patentée had a complète disclosure of the invention in his 
sketch. He had an actual apparatus, which was in existence at the 
time of the sketch, and which is received in évidence. Further than 
this, on February 17, 1913, the patentée wrote a letter to one Under- 
wood, telling of his experiments and results. It sets forth sufficient 
to justify the claim that he was referring to the regenerative audion, 
and stamps the patentée as the original inventor of the feedback cir- 
cuit. He expressed his intention to make quantitative measurements to 
deteitnine the cause of the choke or hissing state. He suspected that 
the audion was independently generating high-frequency currents, and 
after discovering. that the audion was generating high-frequency oscil- 
lations, the explanation of the whistling note on the téléphone occurred 
to him. He said he became convinced that he was observing a beat 
effect between the incoming signais and the local oscillation. To test 
this out, he set up a second audion system similar to the first, and by 
adjusting both audion Systems in the hissing state, he obtained beats 
between them, which could be carried to any desired pitch. In March, 

1913, he constructed apparatus with constants suitable for receiving 
messages from Clifden, Ireland, and Glace Bay, in conjunction with 
the small antenna he was using, and succeeded in receiving the Clifden 
signais with regularity. Prof. Mason confirms this as of March, 1913. 

We think this was sufficient to fix the date of the invention as to 
the date of the sketch, to wit, January 31, 1913. He demonstrated dili- 
gence in making known his idea and in protecting it. He was handi- 
capped financially, and we do not think he was guilty of any lâches 
which worked to the disadvantage of any competitor in inventive 
thought in the art or himself. He used the apparatus upon which he 
made his invention, subsequently in commercial use at Sayville, N. Y., 
with the single exception that some of the original induction coils used 
at his home were bulky and wound upon holsters or cardboard cylin- 
ders, and in the apparatus used at Sayville they were replaced by coils 
which were physically smaller, but possessed the same electrical con- 
stants. He was called into this practical service at Sayville to over- 
come difficulties in the receipt of signais from Nauen, Germany, in 

1914. His apparatus continued in use there for a considérable length 
of time, until the engineers were able to construct a duplicate System, 
when the apparatus was returned to Armstrong. The engineers there 
preferred to use this apparatus in the oscillatory state, even in the ré- 
ception of spark signais. Since then apparatus built under his inven- 
tion hâve reached a high degree of commercial success. 

The testimony of De Forest has been offered in évidence, by which 
it is attempted to show that he had conceived the invention in 1912 and 
1913, and that he is, in point of fact, the prior inventor. His testimony 
shows that he experimented, having in mind two uses of the audion : 
First, the use of the audion as a téléphone relay or repeater; and, 
second, the development and use of the audion as an amplifier of télé- 
phone and detector of radio signais, and the use of the amplifier to 
record detected radio signais on a telegraphone wire. The invention 
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involved hère has ihe greatest value in the amplification of radio 
signais and the recording of them on a telegraphone wire. It would 
hâve produced the long sought for high-pitched note which De Forest 
and his associâtes were trying to produce throughout this period, and 
failed in. It is testified that De Forest was endeavoring to produce a 
beat note for the réception of continuous wave signais, and to record 
them on the telegraphone. The appellant ofifered in évidence De 
Forest's expérimental note books, showing entries made under date 
of June 21, 1912, where there is the observation of a beat or high-fre- 
quency note with a straight audion hook-up. The note shows this to 
hâve been transient and incapable of reproduction, and he recognized 
that it was not the true hétérodyne eflFect. This was due to the gas 
action in the tube, an effect which has always been observed by users 
of the straight audion hook-up, and which is explained in the testimony 
of Hazeltine in the interférence record. A true hétérodyne efïect is 
produced whenever there is, at the local receiving station, a séries of 
oscillations diflfering slightly in frequency from the received oscilla- 
tions; so that the two groups of oscillations combining, produce beats. 
This true hétérodyne efïect is characterized by the fact that, upon 
adjustment'of the local frequency, the signal becomes audible in the 
téléphone as a very high pitched note, which gets lower in pitch as the 
frequency of the two oscillations approach one another, becomes so low 
as to be inaudible, and then cornes in again at a low pitch, passes on to 
the high pitch, and goes above audibility again. A high pitched note 
may be produced by the gas action at audio frequency. This note is 
not due to the hétérodyne beat, but to the audio frequency oscillations 
of the tube. This entry of June, 1912, was probably due to gas action, 
local oscillations of audio frequency, and in the entry of April 17, 1913, 
the note was due to gas action, local oscillations of radio frequency com- 
bining with the incoming oscillations to produce a beat note. In nei- 
ther of thèse was there any feedback action. The entry of June 21, 
1912, indicates that De Forest did not produce, or know how to pro- 
duce, a beat note with an audion receiver. He appreciated the im- 
portance of applying the audion, if possible, to the production of the 
beat note by hétérodyne réception, but failed to do so. 

A notebook of Van Etten was ofifered under date of August 6, 
1912. Van Etten was working on the audion as a téléphone relay and 
amplifier, having had téléphone expérience which qualified him for 
the work. On July 23, he entered in his note book a two-way téléphone 
circuit, using two audions, with a note: "Think the following would 
possibly make a good téléphone repeater." On July 24 Van Etten at- 
tempted to set up this two-way circuit with a single audion having two 
grids and two plates. An entry on August 6 shows this was a failure. 
On August 6, he connected the input circuit of the double audion to 
the output circuit, and thus in an accidentai way found that the audion 
would howl or sing. He pointed out in his notes that the arrangement 
gave beautiful clear tones, which lowered and raised in pitch as the 
B battery wa.s varied, and could be wiped out by the magnet, and "then 
the watch ticks corne through as bef ore." He says : 
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"This phenomenon i.s apparently similar to the 'liowl' produced in an ordina- 
ry C. B. téléphone when the recelver is placed against the transmltter, but 
nevertheless, as shown by variations of number of cells in battery B and by 
the magnetic wiper, is also intimately associated wlth the audion." 

On the same day he set up the balanced two-way téléphone circuit, 
corresponding to the two-way téléphone circuit which is used to pre- 
vent the howling of the mechanical téléphone relays, and then made an 
entry in his notes that he tried "following circuit, but it was n. g.; 
could not make it boost at ail; could only make it howl." Thèse were 
characteristic of the notes of Van Etten, and showed efforts to produce 
a téléphone relay circuit in which the audion would not howl, and in 
this he succeeded August 29, 1912. There is nothing to show, how- 
ever, that what Van Etten learned about the circuit arrangement on 
August 6, 1912, was ever brought to De Forest's attention. He did 
not include it, and, on the contrary, the record indicates "that this new 
and simplified circuit" was deemed useful only for abortive "trigger 
effect." Although De Forest's testimony attempted to show that he 
had in mind the f eedback connection on August 6, and thât he had con- 
ceived the idea that the feedback would improve the amplif ying proper- 
ties of the audion, Van Etten, when called in the De Eorest interférence 
record, says that he did not know, even to this day, that the feedback 
circuit could be used to produce amplification. 

On February 20, 1915, De Forest published in the Electrical World 
an article in which he made claims with respect to his early work on the 
oscillating audion, and referred to two such experiments, the first of 
which he said occurred in the latter part of 1910 or 1911, and the 
second on August 26, 1912. In thèse there is no mention of the feed- 
back circuit of the Van Etten August 6 entry, which it is now claimed 
repiesents his first real discovery of a controUable oscillatin* audion. 
Thèse and other circumstances seem to us inconsistent with the idea 
that De Forest had any real knowledge of or understood the Van Etten 
accidentai circuit arrangement of August 6, 1912. Nowhere in the 
notes which are in évidence is any référence made to the terms which 
would ordinarily be used if such a discovery were made and under- 
stood. The terms "feedback" or "régénération," "input circuit" or 
"output circuit," or "reampHfication," are not found in the notes. An 
entry of August 29, 1912,' referring to the two-way circuit which did 
not howl, made by Van Etten, showed the use of two audion amplifiera 
and cascade, and the «ecord shows that he explained this arrangement 
to De Forest, and that it was considered of great importance, and was 
copied in De Forest's notebook by Van Etten on that day. It is 
described merely as an amplifier by Van Etten in his notebook, but De 
Forest in his notebook says that, by reversing certain connections, the 
arrangement makes ail sorts of musical notes in the téléphone, and that 
the notes could be changed by putting very small capacities between 
ground and grid, wing or filament. De Forest says this was due to 
a feedback. Van Etten does not corroborate him as to the existence 
of any feedback in the circuit, and Hazeltine, in his discussion, makes it 
clear that, throu?h the complex circuit arrangement of a cascade audion 
amplifier, it is difficult to avoid electrostatic or capacity coupling be- 
280 F.— 38 
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tween the plate of the second audion and the grid of the first, and that 
this difficulty vviil give rise to oscillations similar to those described in 
De Fdrest's notebook of uncertain irequency, and liable to jump from 
one frequency to another, becausè in the complex circuit arrangement 
there are several independent inductances having difficult natural peri- 
ods, at any one of which oscillations may occur. 

Thèse entries show that, at the very date> De Forest did not hâve the 
invention hère in controversy. The thing which makes valuable the 
feedback circuit is that the amount of feedback and the frequency of 
the oscillations dépend directly upon the electrical constants; that is, 
the inductance and capacity of the circuit, and not the heating current 
or plate potential. This characteristic makes the instrument a prac- 
tical one, capable of control in a commercial way, and responsive to the 
desires of the operator. One having this conception of the feedback 
circuit' would not make an entry suggesting that the oscillations were 
independent of the electrical constants, or that they were peculiar to 
the audion itself. The De Forest 1914 notes disclose when and where 
he discovered that the oscillation of phenomenon was not peculiar to 
the double audion. Thèse notes contain the idea that the pitch of the 
sounds dépends upon the inductance and capacity of the circuits. In 
February, 1915, after the Armstrong patent was issued, in an article 
written in the Electrical World, he showed that he knew that the fre- 
quency dépends upon the electrical constants of the circuit, and he 
then made claim of this characteristic for the gas action straight audion 
hook-up of 1910 and 1911, even though gas action oscillations do not 
hâve this essential characteristic. The inference is fair that at the time 
of this writing he did not know the diiiference between the two. He 
did not disclose the circuit arrangement to his associâtes on his own 
statement, although he says that this was for f car the Fédéral Tele- 
graph Company would lay claim to it, but at that time he was under 
contract to assign his inventions to that company and to use his best 
endeavors in their behalf. 

On April 17, 1913, notes were made of the work donc in June, 1912, 
and they show that he was looking for "beat note" and showed an 
arrangement of the straight audion hook-up, in which, instead of hav- 
ing a single tuned circuit connected to the grid, there were two tuned 
circuits so connected ; the intention being to break up the received sig- 
nais into two sets of signais of slightly différent frequency, which 
would together produce a "beat note.". His lateç entry showed that this 
was an impossibility. A later entry, made under date of April 17, 1913, 
said : "This day I got the long looked for beat note." The entry made 
on that day establishes that De Forest had not been able to get the hét- 
érodyne phenomenon prior to April 17, 1913, which was some months 
after the day we are crediting Armstrong for his invention, to wit, 
January 31, 1913. 

In his testimony. De Forest said that, to change the circuit in his 
experiment, the load coil was taken out of the antenna and put in the 
plate circuit, although he stated th^t his note of April 17 did not men- 
tion this essential change. In the interférence, De Forest said two 
loaded coil s were used, one in the antenna, and the other in the plate 
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circuit. On the trial he said it must hâve been a feedback circuit, be- 
cause the true hétérodyne effect could not otherwise be produced. 
However, on the trial, it was demonstrated that, with a straight audion 
hook-up, the beat note can be produced by gas action, without any 
feedback at ail. De Forest's relation to the art, and what he was en- 
deavoring to discover, and his association with engineers engaged in 
the same art was so intimate, that we feel confident that, if he had in 
his niind the feedback, or anything bordering upon the invention which 
Armstrong discovered, he would hâve made it known, together with ap- 
propriate records, to put his having invented it beyond controversy. 

The notebook entries of 1914 négative the idea of his having had the 
conception of this invention in 1912. His notes deal with his "trying 
for squeal or whistle— to get this in a critical state, where the right 
spark frequency will start it, and other frequencies will not." He 
refers to his having followed the directions of his Palo Alto notes 
without any resuit; "couldn't get one bulb alone to squeal — used a 
double grid and plate bulb with distinct leads." This négatives the 
claim that De Forest knew about the feedback circuit, and how to set 
it up and control it, and was in possession of the vast amplifying 
capacity of the feedback circuit. If he was in possession of ail this, 
he could get the audion to "squeal or whistle," and there would hâve 
been no necessity for his pursuing the idea of "adjusting the audion 
circuits to a critical state, where the right spark frequency would start 
oscillations, and other frequencies would not." As late as February 10, 
1914, he made an entry : 

"I flnd that both grids are necessary — either alone, or with both joined to- 
gether, will give the whistle." 

It seems he still had the idea that the whistle or oscillating condition 
was the characteristic of the double wing, double grid audion, and 
coujd not be produced with a standard audion having a single wing and 
a single grid. It was not until September, 1915, that De Forest filed an 
application describing his feedback circuit. This is the application 
which is involved in the interférence, and contains broad claims for 
a feedback circuit used to generate oscillations. The record shows 
that he had filed some 30 patent applications, and it is curious to note 
the late day that he filed his application. This record clearly négatives 
the claim that he invented and had the idea of a feedback circuit in 
1912. 

Meissner filed an application in this country on March 16, 1914. In 
the oath, four German applications are recited, filed April 9, 1913, 
October 1, 1913, October 23, 1913 and December 6, 1913. The German 
application of April 9, 1913, was granted, and is now known as the 
German patent, No. 291,604, dated June 23, 1919. It discloses the 
regenerative or feedback circuit adjusted to produce oscillation. There 
is nothing suggesting the use of this arrangement in a radio signaling 
System either as receiver or transmitter. The German application of 
October 1, 1913 (now German. patent No. 295,673), granted June 23, 
1919, discloses a double audion generator which is not of interest in 
this issue. The grant of October 23, 1913, provides for a divided grid 
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électrode circuit, which is useful in connection with the génération of 
oscillations, and the last application of December 6, 1913, deals with 
the provision of a metallic filament for an oscillator bulb. Since we 
hâve fixed the date of Armstrong's invention as early as January 31, 
1913, thèse applications and subséquent patents would not anticipate, 
even though they were for the same invention. 

The Schloemlich and Von Bronk (United States) patent No. 1,087,- 
892, issued February 17, 1914, was filed March 14, 1913. The oath 
recites two German applications, one filed September 2, 1911, and the 
other filed February 8, 1913. Prof. Hazeltine points out that there is 
no regenerative feedback included in it. The inventer recognized the 
cxi&ience of high-frequency plate current variations in the plate circuit, 
and that thèse variations were of greater amplitude than the potential 
variations on the grid. They proposed to use the straight audion hook- 
up, without feedback, for amplification of high-frequency signais, with- 
out using it as a detector ; the amplified variations being detected by a 
separate crystal detector associated with the circuits. They show no 
realization of a use for reamplification or régénération, or that it could 
be used simultaneously as an amplifier and detector. It lacked essen- 
tially what Armstrong invented, namely, the feedback from the plate 
circuit to the grid circuit, and the plate current variations to accumu- 
latively amplify the potential variations on the grid. 

The Reisz patent. No. 1,234,489, was filed subséquent to Armstrong's 
date of invention, namely, April 9, 1913. It does not anticipate the 
patent in suit. 

[4] Concluding as we do, that the patentée has a meritorious patent 
that has not been anticipated, the remaining question is : Does the 
appellant use, and therefore infringe, the appellee's patent? The patent 
in suit is for a definite electrical instrumentality, and differs from the 
prior art. It is a straight audion hook-up, in that the patentée inserted 
in that prior art arrangement means supplementing the electrostatic 
coupling of the audion to facilitate the transfer of energy from the 
wing to the grid circuit. It is either the radio frequency inductance 
in the wing plate circuit, the inductance L^ of Figures 1, 2, 3 and 6, 
or the feedback coupling in the common path, the téléphones R, Figures 
2 and 4, or the téléphone R, transformer T, and shunted capacities C" 
and C® of Figure 1, or the inductance L^ and the shunted capacity C'' 
and C" of Figure 6. The patentee's invention covers the regenerative 
or feedback audion. It is a definite instrumentality ; that is, an arrange- 
ment of the audion circuits on which oscillating current energy is trans- 
ferred from the output or plate circuit to the input or grid circuit, to 
sustain the oscillations in the grid circuit. It is essentially useful as a 
radio receiver, and has proven to be a wonderful improvement on the 
old audion receiver, The appellant uses the feedback circuits in a radio 
transmitter, and the patent covers the use of the feedback circuit, and 
apolies even though the claims are in terms limited to a receiver. 
Western Electric Co. y. LaRue, 139 U. S. 601, 11 Sup. Ct. 670, 35 L. 
Ed. 294. The inventor is entitled to the benefit of ail uses to which 
his invention can be put, no matter whethçr he conceives the idea of 
the use or not. , : . . 



ARMSTBONG V. DE FORESï RADIO TELEPHONE & TEL. CO. 597 

(280 P.) 

[5] It is contended that the oscillating audion circuit, for which both 
De Forest and Armstrong hâve pending applications in the Patent 
Office, constitutes another invention and that the nonoscillating audion 
receiver only is involved in the patent in suit. But the language of the 
claims of the patent in suit covers the feedback audion circuit adjusted 
to produce independent continuous oscillations. It is another particu- 
lar use of the invention of the patent in suit. It involves a self-heter- 
odyne use. It was an independent improvement invention, which is 
described in Armstrong's second application. Its validity is not in- 
volved in the présent considération. McCreary v. Penn. Canal Co., 
141 U. S. 459, 12 Sup. Ct. 40, 35 L. Ed. 817; Suffolk Mfg. Co. v. 
Hayden, 70 U. S. (3 Wall.) 315, 18 h. Ed. 76. Nowhere did Armstrong 
disclaim the oscillating audion. The feedback circuit of the patent 
can receive ail sorts of signais, damped waves or continuous waves, in 
the oscillating or nonoscillating condition. If the audion is in the non- 
oscillating condition, it receives the damped waves with a musical tone 
greatly amplified. If the audion is in oscillating condition, damped 
waves will corne in with a mushy tone, but greatly amplified. If con- 
tinuous waves are to be received with the oscillating audion, it is found 
cheaper and better (though not always) to use the audion simultaneous- 
ly as a local heterodyning source. 

[6] We do not agrée with the claim of the appellant that the patent 
is for a principle. It is for an instrumentality. It should be construed 
to cover the uses of the apparatus which are described and claimed. 
As the testimony of the expert called by the appellee indicates, the ap- 
pellant's u.':e infringes ail of the claims of the patent in suit relied on. 
The feedback connection of the patent is shown in each of the appel- 
lant's apparatus. There is a two-path feedback in each apparatus, 
which is pointed out in charts 7, 8, and 9. On chart 7 there is a two- 
path feedback, but the principal path is through the téléphone shùnted 
by the primary condensor. Thèse two instruments, the red and green 
lines running side by side, show that they are connected by a commor 
path. Chart 8 shows that the feedback is through the téléphones and 
the grid condensor connected in the common path, and chart 9 shows 
the coupling is through the induction of the tickler coil alone, or, in 
other words, the inductance of the tickler coil and the transformer 
coil shunted with the antenna. 

We think this excellent contribution to the wireless art should be 
accorded the full scope which the court below gave it in the decree. 
We think the decree is not too broad, but properly describes what the 
inventor conceived, and for which protection must be accorded to him. 

Decree affirmed. 
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CARPENTER v. UNITED STATES. 

(Circuit Court o£ Appeals, Fourth Circuit. March 4, 1922.) 
No. 1929. 

1. Critninal law <s=s369(6)— Evidence of opération of still held admissible in^pros- 

ecution for saie of liquor. 

Under an information charging défendant with illégal sale of whisky at 
his house, évidence that a still had been operated at a place three-quarters 
of a mile distant from the house, and that there was a path between the 
two places, held admissible. 

2. Criminal law <s=5369(6), 1 169(1 1)— Admission of évidence of other sales lield 

error, but liarmiess. 

In a prosecution for possessing and selling liquor in violation of National 
Prohibition Act, admission of évidence of other sales, prior to the taking 
effect of the act, and not shown to hâve been connected with those charg- 
ea, held error ; but, in view of other évidence which clearly warrantes 
conviction, sueh error held without préjudice and not ground for re- 
versai under Judicial Code, § 269, as .gjnended (Comp. St. Ann. Supp. 
1919, § 1246). 

3. Criminal law <s=9369(6) — Evidence of prior sales admissible under charge of 

maintaining nuisance. 

On a charge of maintaining a common nuisance under National Prohi- 
bition Act, tit. 2, § 21, by the sale of liquor on certain premises, évi- 
dence of prior sales there àt near the same time and while before that 
act went into effect, at a time when such sales were illégal, held material 
and compétent. 

4. Criminal law @=3l 147— Sentence witiiin limits prescribed by statute not re- 

vlewable. 

The question whether a sentence is excessive, where it is within the 
limits prescribed by the statute, cannot be considered by the appellate 
court. 

In Error to the District Court of the United States for the Southern 
District of West Virginia, at Charleston ; Edwin Y. Webb, Judge. 

Criminal prosecution by the United States against Mâck Carpenter. 
Judgment of conviction, and défendant brings error. Afifirmed. 

B. J. Pettigrew, of Charleston, W. Va, (W. S. Wysong, of Webster 
Springs, W. Va., on the brief), for plaintifï in error. 
Lon H. Kelly, U. S. Atty., of Charleston, W. Va. 

Before KNAPP, WOODS, and WADDILL, Circuit Judges. 

WADDILL, Circuit Judge. The plaintifif in error, hereinafter call- 
ed the défendant was proceeded against by information for violation 
of the National Prohibition Law, known as the Volstead Act (41 Stat. 
305). 

The information contained four counts : First, that on the 20th day 
of July, 1920, the défendant possessed and unlawfully transported cer- 
tain intoxicating hquors ; second, that on the day of July, 1920, 

the défendant unlawfully manufactured intoxicating hquors; third, 
that on a day subséquent to the 17th of January, 1920 (on which date 
the Volstead Act became effective), the défendant unlawfully sold in- 
toxicating liquor in contravention of said act ; and, fourth, that during 

^=jPor other cases see same topic & KEY-NUMBER in ail Ke) -Numbered Digests & lDdexe« 
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the said year 1920, and subséquent to the I7th day of January, the de- 
fendant owned, controlled, occupied, and maintained a certain room, 
house, building, structure, and place where intoxicating liquors were 
then and there being manufactured, kept, bartered, and sold, and that 
he then and there and by means thereof maintained a coiïimon nuisance. 

The jury returned a gênerai verdict of guilty on the information, and 
the court fined the défendant $500, on the first count, and sentenced 
him to imprisonment for 12 months for maintaining a nuisance, under 
the fourth count. From this action of the District Court the writ of 
error was sued out. 

The défendant assigned sundry errors, particularly to the action and 
ruling of the court in the admission of testimony pending the trial ; 
the first assignment being that testimony was admitted of the existence 
of a still some three-quarters of a mile avvay from defendant's rési- 
dence, where it is claimed the whisky was sold, and that such évidence 
related to something too remotely connected with the offense for which 
he was being tried, and should not hâve been admitted. The second, 
third, fourth, and fifth assignments relate to the admission of testimony 
of other alleged sales of liquor by the défendant, which occurred in 
the month of December, 1919, prior to the passage of the Volstead Act, 
and which défendant insisted could not be introduced to prove offenses 
under that act, and for which he was being tried. Assignment sixth 
related to a statement by the court to the jury as to what considération 
should be given to the testimony adduced of other alleged offenses than 
those covered by the information. 

The record is not as complète as it should be for intelligent consid- 
ération by this court. It is évident that the défendant relied chiefly up- 
on the exceptions and assignments of error mentioned, though upon 
the hearing it was agreed between counsel for the défendant and the 
government that the entire testimony as taken by the stenographer 
should be submitted to this court for its considération of the case upon 
its merits. We will accordingly consider the case upon the assignments 
of error as made and upon the testimony. 

[1] The question raised by the first assignment relates entirely to 
whether the évidence, excepted to, referred to an occurrence too re- 
motely connected with the offense charged, to be taken into account 
on the trial of the accused. The court thinks that the exception bears 
more particularly upon the weight that should be given to this testi- 
mony. It is true that parts of a still, and évidence of the manufacture 
of intoxicating liquors, were found some three-quarters of a mile away 
from the résidence of the défendant, and that there was another house 
nearer to the still than that of défendant ; but there was a path or 
road directly from the résidence of the défendant to the still in the 
woods, and it was within the discrétion of the court to allow the testi- 
mony to be introduced, leaving to the jury to détermine under ail the 
facts and circumstances, the weight to be given to the same. Whis- 
ky had been undoubtedly sold upon the defendant's premises about 
the time; whisky was found there; and the existence of the still in 
connection therewith was the subject of legitimate considération by the 
jury. Barton v; United States (C. G. A.) 267 Fed. 174, 175; Bishop 
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on Stat. Grimes (3d Ed.) 1078 and note; 1 Greenleaf on Evid. (15th 
Ed.) § 13 ; 16 Cor. Jur. 561, § 1078. 

The questions raised by the second, third, fourth, and fifth assign- 
ments bear -entirely upon whether the testimony of sales, other than 
that for which the défendant was tried and convicted, should be in- 
troduced at ail, and, if so, whether évidence having relation to sales 
made prior to the time the National Prohibition Act became effective, 
should not, for that reason, hâve been rejected. This question is not 
free frora difficulty, and will be considered from a three-fold view- 
point: 

[2] First. Undoubtedly sales at time other than those covered by 
the information, and apparently in no way related directly to the of- 
fense charged, should not be receivëd in testimony (Day v. United 
States, 220 Fed. 818, 136 C. C. A. 406), unless the élément of intent 
is in some way involved. Intent is not charged hère, nor is it material 
that it should be, so far as the sale or possession is concerned, as the 
mère selling or possessing is an offense under the law. Hence this évi- 
dence on the counts of the information for possession and sale should 
not hâve been admitted, though we are not inclined to beheve that it 
was prejudicial to the défendant, as there was ample évidence not 
covered by the exception, to warrant the conviction for unlawful pos- 
session and sale, if the jury believed the same, which in the light of their 
verdict, we assume they did. 

Second. Was there prejudicial error in the admission of this testi- 
mony, for which reversai should be had? We think, for the reasons 
stated, there was not. Evidence of the possession and sale of in- 
toxicating liquor by the défendant after the date of the Volstead Act 
was clear and positive, and évidence of the manufacture of intoxicating 
liquor was fairly inferable from ail the circumstances. The testimony 
of the possession and sale of liquor was sufificient to warrant a convic- 
tion under the count of the information for having in possession, if be- 
lieved by the jury. Judicial Code, § 269, as amended, Comp. St. Ann. 
Supp. 1919, § 1246; Dye v. United States, 262 Fed. 6; Sneierson v. 
United States, 264 Fed. 275 (both décisions of this court). 

[3] Third. Whether testimony as to other sales was not permissible 
under the fourth count of the information, with a view of establish- 
ing the maintenance of the nuisance, présents a différent question, and 
as to that we are quite clear that évidence of other sales at and about 
the date of the alleged nuisance was proper, as bearing on the création 
and maintenance of the same ; and the f act that this testimony related 
to a period prior to the Volstead Act becoming effective is immaterial, 
in view of the close relation it had to the transactions covered by the 
information. It was unlawful to sell intoxicating liquors before as 
well as after the Volstead Act went into effect on the 17th of January, 
1920, and hence the varions sales as to which testimony was intro- 
duced, occurring in the previous December, were properly, in our 
judgment, admitted, as throwing light upon the character of the place 
where the alleged nuisance was maintained. 

The sixth assignment of error, in the light of what we hâve stated 
as to the materiality of this testimony, furnishes no just cause of ex» 
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ception. The trial judge properly explained to the jury that they could 
convict only for sales after the Volstead Act became effective, and 
what was otherwise said as to the weight to be given to this évidence 
becomes immaterial, in our view that the admission of the testimony 
was harmless errer. 

Having thus passed upon the six assignments, it is proper that the 
court should say that we hâve fiîTly and cajefully considered the case 
on its merits, upon the testimony offered for our considération by 
agreement of counsel, and are forced to the conclusion that the verdict 
of the jury was plainly right, and that no error occurred in the trial of 
which the défendant can justly complain. 

[4] It is urged with great earnestness that the punishment im- 
posed upon the défendant is greater than under the law should reason- 
ably hâve been Inflicted. With that question we hâve nothin^ to do, 
as the same was in the province of the District Court, within tiie limits 
prescribed by statute; but we feel that the same will be given proiier 
considération by the executive branch of the government, if asked 
for. 

The judgment of the lower court will be affirmed. 

Afîirmed. 
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No. mo. 

>. Courts iS=3332— Dépositions <g=80— Dépositions are "opcned In court," whsn 
opened by clerit pursuant to ruie of court; court ruie held valid. 

ïlie provision of nile 6 of the l^istrict Court for the Southern District 
of i\ew Yorli, relating to dépositions de bene esse, and in force since ]!)1.'^, 
tlnit "upon the return of a commission tlie derk shall opeu and file it 
forthwith in bis ofiice and give notice thereof by mail to the counsel for 
the respective parties, and any motion to suppress snch commission niust 
be raade within 10 days affer the nniilinî? of said notice," is valid and not 
inconsistent with Rev. St. | 8fi5 (Comp. St. § 1474), requiring such déposi- 
tions to remain under seal until "opened in court." 

2, Statutes (©=5218— Practlcal construction entitled to weight. 

The practical construction by a court in adopting ruies of an amhigu- 
ous provision of an old statute held entitled to weight when the valldUy 
of the ruie is cballenged in an appellate court. 

3. Words and phrases— "In open court" detined. 

The expression "in open court" refers generically to the occasion when 
the .1udge is hearing a cause or gotne part thereof In public, in the sensé 
of the right of the public to attend. 

[Kd. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Open Court.] 

Appeal f rom the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty by the Louis Werner Stave Company against the 
Marden, Orth & Hastings Company. Decree for libelant, and re- 
spondent appeals. Affirmed. 



&=For other cases see same toplc & KEY-NUMBER In ail Key-Numbored Dlgest* t Indexe* 
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Appeal from a deeree entered March 15, 1921, awarding libclant damages 
in the principal sum af $3,284.41. There was a sliipment of oak stavea whicli 
libelant delivered to a steamsliip at Galveston, Tex., for transportation to 
Bordeaux, France. At Bordeaux tliere was short delivery. It is conceded 
that libelant's claim as to the quantity delivered to the ship at Galvoston 
was sustalned by the dépositions of witnesses at Galveston taken de bene esse 
prior to the trial, if those dépositions were properly received in évidence. It 
is further conceded that; except for those dépositions, there was no évidence 
showing the quantity delivered at Galveston. Tlie réception in évidence of 
the dépositions was therefore vital to libelant's case. The sole ground upon 
whieh the deeree below is attacked is that thèse dépositions were not opene<l 
"in court," as appellant claims thèse words are to be construed under R. S. § 
865 (Comp. St. § 1474). 

The dépositions were duly mailed from Galve.ston, Tex., by tUe commission- 
er, under seal, addressed as foUows: "To the Clerk of the U. S. District Court 
for the Southern District of New Yorlv, New ïork City, N. Y." In the upper 
left-hand corner, the following appears: "Ethel F. Hilton. Notary Public, 
(îalveston County, Texas." (Offlcer before whom the déposition was takcu.) 
A similar legend appears in the upper right-hand corner. On the reverse 
side of the envelope the title of the action is given, together with the fol- 
lowing statement: "Dépositions of B. A. Kobler, J. ITtz, J. A. Boillin, R. M, 
Bain, S. Blagge, M. B. Swceuey, and Henry Car.stens, Witnesses for I/ibelaut." 

Prior to the trial, without the consent of the appellant, and without notice 
to appellant or its proctors, the envelope containing the dépositions was open- 
ed, not in open court nor by a .iudge, but as provided by gênerai rule 6 of 
the District Court for the Southern District of Xew York. 

Rhinelander, Durkin & Perkins, of New York City (Edward N.- 
Perkins and Charles A. Schneider, both of New York City, of coun- 
sel), for appellant. 

Harrington, Bigham & Englar, of New York City (Vine H. Smith, of 
New York City, of counsel), for appellee. 

Before ROGERS, MANTON, and MAYER, Circuit Judgcs. 

MAYER, Circuit Judge (after stating the facts as above). [1] The 
sole question in this case is whether the following part of the General 
Rules of Practice duly adopted by the District Court for the Southern 
District of New York is valid and not inconsistent with R. S. § 863 
(Comp. St. § 1474), viz.: 

"Upon the return of a commission the clerk shall open and file it forthwith 
in his office and give notice thereof by mail to the counsel for the respective 
parties, and any motion to suppress such commission must be made within 10 
days after the mailing of said notice." 

This rule became effective on February 1, 1913, in place of former 
rule 6, which read as f oUows : 

"T'pon the return of a commission the same shall be opened as of course 
by any .ludge of this court at the instance of any party, and on summary 
notice to ail other parties, and ail objections to the forra or manner in which 
•such commission was execiited, taken or l'etm'iied shall be deemed waived un- 
less such objection or objections be specifiod in writing and filed within five 
days after said commission is opened." 

Eor a period of over eight years prior to the entry of the deeree 
herein, some hundreds of dépositions hâve been opened under rule 6 
and received in évidence in causes before the District Court for the 
Southern District of New York, and, so far as is known to us, no ob- 
jection to rule 6 bas been heretofore made. Many other dépositions 
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have been opened, which, in due course, will be oiïferéd in évidence in 
causes yet to be heard, and doubtless the détermination of many of 
thèse causes will dépend upon whether or not thèse dépositions are re- 
ceived in évidence. The importance of the rule and the great injury 
to many litigants, which wouldbe likely to resuit if the rule is not valid, 
make it necessary for us to consider its validity, and not to dispose of 
this appeal upon the ground that appellant failed to move to suppress 
the dépositions. 

Section 30 of the Judiciary Act of 1789 (1 Stat. 88, 89) is quoted in 
part in the margin.^ It will be noted that near the beginning of this 
section occur the words "in open court" and later (in the last sentence 
-quoted) the words "into the court" and "such court" and "in court." 
The word "court" may have any one of several meanings. 15 C. J. 
715 et seq. ; Words and Phrases, vol. 2,. 1675 et seq. ; Words and 
Phrases, Second Séries, vol. 1, 1111 et seq. The meaning to be as- 
signed to this word when used in a statute is ascertained by the appli- 
cation of the usual rules of statutory construction, one of the most im- 
portant of which is, of course, the object of the statute. 

[3] The expression "in open court" refers generically to the occa- 
sion when the judge is hearing a cause or some part thereof in public, 
in the sensé of the right of the public to attend. In U. S. v. Ginsberg, 
243 U. S. 472, 37 Sup. Ct. 422, 61 L. Ed. 853, the court, in construing 
a section of the Naturalization Act, held that the term "open court" in 
that statute was used in contradistinction to a judge sitting in chambers. 

In rule 46 of the présent Equity Rules of the Suprême Court of the 
United States (198 Fed. xxxi, 115 C. C. A. xxxi), the term "in open 
court" is used to contrast the présent method of trying equity causes 
with the preceding method discussed in Blease v. Garlington, 92 U. S. 1, 
23 L. Ed. 521. Without further référence, it is plain that "in open 
court" does not necessarily mean "into the court" or "in court," and the 
last two expressions are to be difïerentiated from the first. It must be 
remembered that in 1789 the post office facilities were limited — accord- 
ing to Encyc. Britannica there were but 75 post offices in what then con- 
stituted the United States, and hence personal delivery of documents 
was not unusual. "Open court" was, of course, not in continuous ses- 
sion, nor was the business of the courts such as to require daily the 

1 "Sec. 30. That the mode of proof by oral testimony and exaniination of 
witnesses in open court shall be the.same in ail the courts of the United States, 
as well in the tria! of causes in equity and of admiralty and maritime jurisdic- 
tion, as of actions at common law. And when the testimony of any person 
.shall be necessary in any civil cause dejjendlng in any district in any court 
of the United States, who shall live at a greater distance from the place of 
trial than one hundred miles, or is bound on a voyage to sea, or is about to 
go out of the United States, or out of such district, and to a greater distance 
from the place of trial than as aforcsaid, before the time of trial, or is an- 
cient or very infirm, the de])08ition of such iierson may be taken de bene esse. 
* ♦ • And the dépositions so taken shall be retained by such magistrate 
until he deliver the same with his own hand into the court for which they are 
talien, or shall together with a certiflcate of the reasons as aforesaid of their 
being taken, and of the notice, if any, glven to the adverse party, be by him 
the said magistrate sealed up and directed to such court, and remain under 
bis seal until opened in court. * * * " 
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présence of the judge, and indeed, as the records show, there was very 
îittle business in the earHer days of the national courts. 

It is not to be supposed that, where Personal delivery was made by 
the magistrate, he would be compelled to wait until there was a trial in 
open court, and that then, and only then, would the delivery be in ac- 
cordance with the statute. When referring'to the delivery by the mag- 
istrate of the déposition "with his own hand," it will be noted that the 
statute did not provide that the déposition should be sealed. There 
was nothing secret about the déposition. On the contrary, the statute 
required that the magistrate before whom the déposition was to be tak- 
en should notify the adverse party to be présent, and in the case «f sei- 
zures in admiralty, in which the adverse party is not named, it was re- 
quired that notification should be given to the person having the agen- 
cy or possession of the property libeled, if known to the libelant. 

As, thus, the parties to the litigation would know, or, in any event, 
would hâve the right to know, the contents of the déposition, there was 
not the slightest reason why the déposition should not be placed upon 
the files of the court and becorae accessible to the litigants, and for that 
matter to the public. The magistrate was, of course, presumed to do 
his duty, and not to change or tamper with the déposition, and theref ore 
the sole purpose of the statute was to make certain that, if the magis- 
trate made personal delivery, he would physically and safely hand the 
déposition "into the court." He was not required by the words of the 
statute to hand it to the judge or the clerk. The broader words "into 
the court" were used, obviously meaning delivery to the officiai person 
who was a part of the court in the place where the court was physi- 
cally situated. The expression "into the court" could be elaborately 
traced in statutes and rules, but, as matter of practical construction, it 
is sufficient to refer to présent Suprême Court equity rule 49, which 
provides that — 

"Ail évidence offered before an examiner * * ♦ sliall be ♦ * * ré- 
tumed into the court." (Italics ours.) 

For years dépositions under rule 49, supra, hâve been filed in the of- 
fice of the clerk of the District Court for the Southern JDistrict of New 
York, and probably the same course has been f ollowed in every District 
Court in the United States. Thus the words "into the court" hâve been 
practically construed as meaning the delivery to and filing with the 
clerk, :and the provision of the act of 1789 as to delivery "into the 
court" was certainly satisfied whenever a magistrate before whom a 
déposition had been taken delivered such déposition to the clerk at his 
office. 

If the magistrate did not personally deliver the déposition, he had 
the alternative of sending it under seal, by messenger or post, directed 
to "such court." No one wauld seriously contend that if, instead of ad- 
dressing the envelope to "such court" — i. e., the District Court — he ad- 
dressed it to the clerk of the District Court, such address or inscription 
would be in violation of the provisions of the statute. To hold to the 
contrary would be tô impose an embarrassing and un justifiable techni- 
cality, which, in many instances, would impair the rights of parties and 
defeat the practical administration of justice. 
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When, therefore, the déposition came into the hands of the clerk in 
his officiai capacity, the nexî'step was to safeguard against changes or 
tampering. There was no reason why the déposition should remain se- 
cret, and not be thrown open on thé files of the court. The déposition 
was no more secret if forwarded under seal than if delivered by the 
magistrate with his own hand. Therefore it is plain that the sole pur- 
pose which the statute sought to accomplish when it provided that the 
déposition was to reraain under seàt "until opened in court" was to safe- 
guard the physical integrity of the déposition. 

There would be no occasion for the foregoing analysis, but for the 
cpnstruction which appellant urges in respect of Beale v. Thompson, 
8 Cfanch, 70, 3 L,. Ed. 491. That is the only case of authority which 
has been cited to us, or which we hâve been able to find. There are 
cases in the Circuit and District Courts referred to infra, but no other 
case in the Suprême Court, nor any case in the Circuit Court of Ap- 
peals. The statement of facts in Beale v. Thompson, supra, is meager. 
Whether or not the clerk. opened the déposition away f rom the court- 
house or the clerk's office does not appear ; for it is merely stated that — 

"The déposition was sealed up by the .iudge, but direçted to the clerk of 
the court, and he, siippo.sing it to be a letter respecting his oiiieial business, 
opened It eut of court." 

Mr. Justice Story said: 

"Independent of ail other groiinds, the court are of o)>inion that the faet of 
the dépositions, not having been opened in court Is a fatal objection." 

Viewed from the most extrême standpoint, the most that this case 
décides is that, because the statute. did nOt specifically empower the 
clerk to open a sealed déposition, such unauthorized opening by the 
clerk, in the absence of appropriate authority, must be deemed to hâve 
taken place out of court; i. e., because the clerk, as matter of law, 
thus acted in a private capacity, . with no gteater authority in this re- 
spect thaTi was conferred upon any other person. Whether the court 
had power to authorize the clerk to open a sealed déposition was not 
before the court, and hence not considered. 

In U. S. v. Tilden, 28 Fed. Cas. 169, No. 16,520, Judge Choate had 
occasion to construe section 865 of the Revised Statutes (Comp. St. § 
1474), quoted in the margin ' which with sections 861 and 863 (Comp. 
St. §§ 1468, 1472) is derived from. the act of 1789. He held that the 
Word "then," which appears in that statute as it did in the act of 1789, 
was not to be construed as requiring that the déposition be opened in 

2"Sec. 865. Every déposition taken under the two preceding sections shall 
be retained by the magistrate taking it, until he delivers it with his own hand 
Into the court for which it is taken ; or it shall, together with a certificato of 
the reasons as aforesaid of taking it and of the notice, if any, given to the 
adverse party, be by him sealed up and direçted to such court, and remain 
under his seal until oiiened in court. Uut unless it appears to the satisfac- 
tion of the court that the witness is then doad, or gone out of the Unitetl 
States, or to a greater distance than one hundred miles from the place where 
the court is sitting, or that, by reason of âge, sickness, bodily infinuity, or im- 
prisonment, he is unable to travel and appear at c-ourt, such depo.sition shali 
uot be used in the cause." 
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court upon the trial, and he pointed out plç^rly that there was no poli- 
cy of keeping the déposition secret until the trial. He said : 

"On the contrary, the rules of court as well as the décisions, assume that, in 
respect to ail dépositions taken before the trial, the policy of the law is to 
hâve them opened and made iaecessible to thé parties to the suit, in order 
that ail formai questions in respect to the manner of taking may be disposed 
ot before the trial." 

He then referred to rules 113 and 114 of the District Court for the 
Southern District of New Yorlc adopted in 1838. Thèse rules are 
quoted in the niargin.' It wiU be lioted thàt they required the filing 
of dépositions in the clerk's office, and they gave permission to either 
party, after such filing, to enter an order of course to oper^ the déposi- 
tion and dèliver copies thereof. If "opened in court" means what ap- 
pellant côntends, then there was no power in the old District Court to 
makë thèse rules, because the court in such circumstances could not do 
away with the requirement of keeping the déposition sealed until open- 
ed "in open court." It is true that, at the conclusion of his opinion, 
Judge Choate stated that he thought the statute would be entirely sat- 
jsfied by the dépositions being opened in the présence of the parties 
or their attorneys in open court ; but this sentence, when construed 
with the context, clearly means when opened pursuant to an order of 
court, and evidently was by way of extra caution. Thus, in the Dis- 
trict Court for the Southern District of New York, there has been a 
practi,cal construction of the statute sinçe 1838, or, in other words, for 
over 80 years. 

Rule 6 is no différent in principle than thèse old rules 113 and 114. 
Rule 6 is à standing order of court. If under old rule 114 either par- 
ty, without notice to the other, could enter an order, as of course, to 
open a déposition, certainly the court of its own motion could make 
such an order in each and.every case, and, similarly, to avoid the bur- 
den of détail, could make a standing order. The sole purpose of the 
act of 1789 and of R. S. § 865, of safeguarding the physical integrity 
of the déposition, is met when the court enters its formai order author- 
izing its clerk to open the déposition. There are cases which hold that 
the clerk is a part of the court, and a cdurt was defined by Bacon to be 
"an incorporated pohtical being, which requires for its existence the 
présence of its judges, or a compétent number of them, and a clerk or 
prothonotary, at or during which and at a place where it is by law 
authorized to be held, and the performance of some public act indica- 
tive of a design to perîorm the functions of a court," and by Lord 

s "Rule 11.3. Ilepo.sitions taken under commissions, or otherwise. shall Ix 
forwarded to the clerk immediately after they are taken, and be filed on their 
return to the clerk's office, in term or vacation, and notice thereof shall be 
f orthwith .given by the party flling them to the proctor of the opposite iiarty. 
And ail objections to the form or mauner in which they were taken or retnrn- 
cd shiiU be deemed waived. unless such oWfîction shall" be specifled in writins 
in four days after the same are opened, unless further time shall be granted 
by the .iudfre. 

"Rule 114. In sûits between individua,ls, either party may at any time after 
the commissions ' or dépositions are deposited with the clerk, enter an order 
of course, as of a spécial sessions, if in vacation, to open the same and deliver 
•copies thereof." 
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Coke as "a place where justice is judicially administered." Lewis v. 
City of Hoboken, 42 N. J. Law (13 Vroom) 377, 379; Oaks v. Rodg- 
ers, 48 Cal. 197, at page 20L 

In Shankwiker V. Reading, 21 Fed. Cas. Il63, No. 12,704, the court 
in construing the statute said : 

"The law did not intend that either party should hâve possession of the 
deijosltion until it ir.ouïd hc receivcd hy the derk and opened by the général 
or spécial order of the court." (Italics ours.) 

In The Roscius, 20 Fed. Cas. 1175, No. 12,042, the déposition was 
apparently opened by the clerk of the court under the impression that 
there had been a consent. So far as the report of the case shows there 
was, in that case, no rUie of court, and the District Judge foUowed what 
he regarded as the authority of Beale v. Thompson, supra. 

In the case of In re Thomas (D. C.) 35 Fed. 337, the déposition 
was opened by the clerk, not in his capacity as clerk, but as spécial 
master, and presumably, without rule or order of court. The court, 
however, said: 

"The court is always open for piirposes like this. Application can be 
made, heard, and acted upon at any time by the court." 

This dictum, therefore, supports the proposition that at any time 
the court may order the opening of a déposition. 

In Stewart v. Townsend (C. C.) 41 Fed. 121, the déposition was open- 
ed by one of the judges of the court; but, as the parties had waived 
this with other points, Judge Simonton, who decided In re Thomas, 
supra, did not pass upon the question. 

In Eilïert y. Craps (C. C.) 44 Fed. 164, the same judge passed up- 
on a question as to a commission under old Suprême Court equity rule 
67 (Hopkins, New Fédéral Rules [Ann. 2d Ed.] 119-121), and called 
attention to a local rule which allowed the commission to be opened by 
leave of the clerk upon the consent of the parties in writing. In that 
connection, see, also, old rule 69 of the Suprême Court (Hopkins, su- 
pra, p. 122), which provided for the return of commissions and dépo- 
sitions into the clerk's office, and permitted publication thereof in the 
clerk's office by order of any judge upon notice to the parties. 

It is concluded, therefore, that the words "opened in court," as used 
in R. S. § 865, and as previously used in the act of 1789, comprehend 
and allow the opening of the déposition in pursuance of a formai or- 
der of court, whether such order is an order in an individual case or 
a standing order, in the forrti of a rule of practice duly adopted, and 
that the court has power to permit the physical act of opening to be 
performed officially by its clerk. R. S. § 918 (Comp. St. § 1544), au- 
thorized the District Courts, in any manner not inconsistent with âny 
law of the United States, to "regulate their own practice as may bè 
necessary or cohvenient for the advancement of justice and the pré- 
vention of delays inproceedings." 

The' District Court for the Southern District of New York has long 
been confronted with the largest volume of litigation of any District 
Court in the United States. On its caleftdars, among othefS; are many 
hundreds of admiralty causes. In such causes, perhaps, more peculiarly 
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than în any other, dépositions are necessary, because of the departure 
to domestic and foreign ports of fhe officers and crews of vessels from 
ail over the world. If dépositions de bene esse are not taken, the liti- 
gant may lose forever the benefit of the testimony of important wit- 
nesses. In order to prevent delays and to advance justice in pursuance 
of the provisions of R. S. § 918, the court must deal in practical fashion 
with its administrative requirements and problems. The clerk of the 
court is a public officer and presumed to do his duty. For over eight 
years prior to the entry of the decree in this suit, and now for over nine 
years, this very necessary, sensible, and practical rule has been in op- 
ération. It has served to assist litigants and counsel, and no objection 
nor complaint has ever been made in respect thereof, except in the 
case at bar. 

[2] In adopting rule 6, the District Court construed the phrase 
"opened in court," derived from an old statute, and the phrase is not 
free from ambiguity. In such circumstances, the doctrine of practical 
construction is of great value, and, although we entertain no doubt as 
to our construction of the statute, we may readily resort to its practi- 
cal construction to confirm our conclusion. B. & O. R. Co. v. Baugh, 
149 U. S. 368, 13 Sup. Ct. 914. 37 L. Ed. 772 ; U. S. v. Alabama G. S. 
R. Co., 142 U. S. 615, 621, 12 Sup. Ct. 306, 35 U Ed. 1134. 

Decree affirmed, with costs. 



FOREMAN et al. v. HILTON CO., Inc. 

(Circuit Court of Appeals, Seventh Circuit. February 23, 1922.) 
Nos. 3069, 3070. 

f. Landiord and tenant (^=393— Reserved right to terminale lease. 

tinder a lease giving lessors the right to terminate, before expiration 
of term, if they "shall désire to make a 09-year lease * * * or shall 
désire to sell or rebuild the building now upon said premises," the mak- 
ing of a 99-year lease was not a prerequisite to cancellation, but only a 
genuine and purposeful désire, and the making of a lease for 99 years, 
though with an option to lessee to cancel after 15 years, held sufficient. 
2. Landiord and tenant '©=>94(4) — Service on employé on demised premises of 
notice of termination of lease held sufficient. 

Under a lease requiring lessors to "serve a written notice" on lessees of 
the exercise of an option to terminate the lease, delivery of a copy of such 
notice to the employée on the demised premises in apparent authority 
held sufficient, where during more than two weeks preceding expiration 
of the time for service unavailing efforts had been made to flnd and 
serve lessees personally. 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Action at law by the Hilton Company, Inc., against Winfield A. Fore- 
man and Loren O. Foreman. Judgment for plaintiff and défendants 
bring error. Affixmed. 

There is hère Involved right of possession after Aprill, 1921, under two 
leases covering together the second, third, and fourth floors, part of basement, 

^ssFot other cases see same topic & KEY-NUMBKR In ail Key-Numbered Digests & Indexes 
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and 25 feet front on State street side of flrst floor, of the flve and six story 
building on nortliwest corner of St^te street and Jackson boulevard, Chicago, 
agreed to be used only as a clothhig store by lessee, a partnership. The term 
of the leuses was 10 years, begiuning April 1, 1916, and the clause of the 
leases under which the controversy arlses is: "It is further mutually under- 
stood and agreed that, if the parties of the flrst part shall désire to make a 
99-year lease on said property, or shall désire to sell or rebulld the building 
now upon ,«aid premises-, the parties of the flrst part shall hâve, and they are 
hereby glven, the right and option to teiiuinate sald term and cancel thls 
lease 0!i the 30th day of April, 1921, provided that they shall on or before 
the Ist day of November, 1920, serve a wrltten notice on the parties of the 
second part, stating In said notice that they hâve exercised their said option 
to cancel and terminate said lease, and provided further that they shall pay 
to the parties of the second part at the time of the service of said notice the 
sùm of twenty-flve thousand ($25,000) dollars." The amount stated appears in 
one of the leases ; the amount in the other Is ff.^.OOO. 

In 1920, or earlier, the lessors, being désirons of makiijg a 99-year lease of 
the cntire building and premises (havlng total frontage on State street of 120 
feet), in the early part of that year entered into negotiations with défendant 
in error for such lease. The negotiations, whlch were carried on by brokers, 
continued, for most of the year, culminatiug September 29, 1920, in the exécu- 
tion of snch lease, whereby lessor.s leased the entlre building and premises to 
défendant in error for a tenu of 99 years, the lease containing a proviso that 
at the end of the flrst 15 years of the term, lesseea may tenninate the lease by 
giving to lessors notice of intention so to terminate not less than 6 months 
before the end of the 15 years. 

Plaintitïs in error were nonresidents of Illinois. Their Chicago store was 
one of many they were mnning in various large clties from coast to coast. 
They had offices in New York and Tx)s Angeles, and a large Eastern factor.y, 
and their présence at Chicago was intermittent and uncertain. On October 13, 
1920, lessor undertook to serve upon pîaintift's in error notice of termination of 
the two flrst-named leases, pursuant to the quoted clauses thereln, and to 
deliver the $30,000 as provided, and they persisted in such effort to and in- 
cluding Xovember 1. Repeated calls by phone and in person at the demised 
premises failed to locate lessees. Visits were made to a hôtel at Chicago 
where lessee W. A. Foreman had for a short time been stopping, but he could 
not be located. The notice and money were brought to the premises and 
ofCered to one or more of lessees' employées there in apparent authority or 
charge, but were refused. Notice was flnally left at the office there with a 
cashier and téléphone operator, and one or more of the employées then présent 
and in apparent charge was informed of its nature, though they had refused 
to take physical possession of notice or money. The mone.v was deposited in 
one of the leading Chicago banks, and a letter, addressed to lessees, sent by 
an offlcer of the bank, informing lessees that the money had been left there for 
them, as payment on termination of the lease. 

Défendant in error, learnlng that the principal office of the partnership was 
at Los Angeles, Cal. (where the.y had two stores), sent a mes.senger there with 
a notice and $30,000 in cash, but on diligent search and inqulry, asslsted by 
détectives, was unable to flnd plaintiffs in error there, and at one of the stores 
he left a similar notice with, and lendered the money to, an employée of les- 
sees in apparent charge of the store, explaining the object and puipose; but 
this person declined to reeelve it. A registered letter containing a notice, 
with a statement of the various attempts to serve it and tender the money, 
and notification that the money had been deposited with the bank, so that 
plaintifî's in error might get it, was sent to the tenant, addressed to the de- 
mised premises, but was returned as having been refused. AH thls took place 
prior to November 1, and on the afternoon of that day persons in the employ 
of the tenants brought back, apparently unopened, the notice which had a few 
days before been left at the office on the demised premises. From October 13, 
until some days after November 1, plaintiffs in error were absent from 
Illinois. They testlfied they were, when absent. In fréquent, perhaps daily, 
communication with the Chicago store, but that up to about a week after 
November 1 they had no knowledge or intimation that the lessor. was desiroUs 
280 F.— 39 
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of terminating the lease or of serving notice of termjnation or paying the 
specifled amount. At the close of ail the testlmony the court directedthe jury 
to return a verdict for défendant in error. 

Henry Russell Platt, of Chicago, 111., for plaintifïs in error. 
W. B. Haie, of Chicago, 111., for défendant in error. 

Before BAKER and ALSCHULER, Circuit Judges, and LUSE, 
District Judge. 

AESCHUEER, Circuit Judge (after stating the facts as above). 
The action of the District Court is assailed upon tvvo grounds: (1) 
That the évidence does not show there was a 99-year lease made ; and 
(2) that the tender and service of notice were insufïicient to warrant 
cancellation of the lease. Involved in both propositions is the conten- 
tion that there was contradictory évidence respecting questions of fact, 
and that it was improper ta direct the verdict. 

[1] The cancellation clause, by its ternis, became operative if the 
lessors "shall désire to make a 99-year lease, * * * qj- g^^ll de- 
sire to sell or rebuild the building now upon said premises." In neither 
contingfency was the consummation of the désire a prerequisite ; indeed, 
as to rebuilding, it could not well hâve been. Ail that was required is 
that in good faith they shall definitely hâve the indicated désire. It 
must, of course, be a désire, not in the abstract or a mère hope or long- 
ing ; but it must hâve taken such definite f orm as shall indicate that the 
désire was genuine and purposeful and that it was not a mère sham, 
for the purpose of terminating the lease. Surely reasonable minds 
could not dififer as to the genuineness of the désire and intent hère 
appearing. A broker was employed, who devoted much time on the 
subject. Parties were brought together, and the lease negotiated and 
executed. The desirability of having thèse exceedingly valuable prem- 
ises on State street under a single lease is apparent. One of plaintififs 
in error testified that some time before lie had been spoken to on the 
subject of a continuance of the tenancy, on the ultimate expiration of 
the lease, and that on another occasion an agent of the lessor had sug- 
gested that a 99-year leasing was being considered. The uncontradicted 
évidence leaves no room for doubting the désire and definite purpose 
in good faith to efifect such a lease. But it is contended that the clause 
of defeasance in the 99-year lease indicates that the lease was for 15 
years only, with option for 84 years more. While this does not neces- 
sarily militate against the conclusion that the lessors were genuinely 
désirons of eflfecting a 99-year leasing, this is to ail intents a 99-year 
lease ; the lessors binding themselves absolutely for that term, and the 
lessee likewise bindmg itself, subject only to its exercise of the right 
of defeasance when and in the manner prescribed. 

[2] Respecting tender and notice it is not disputed that had the les- 
sees willfully êvaded the same they could not be heard to complain that 
they did not receive them. While the facts and circumstances shown 
point quite unerringly to deliberate évasion of tender and service of 
notice, plaintifïs in error testified to their entire want of knowledge 
thàt tender and service were sought, and that there was no évasion 
upon their part. So far, therefore, as the validity of the tender and 
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service might dépend upon showing . évasion by lessees, the issue of 
fact thereon could not properly be withdrawn from the jury. The issue 
of tender and service must therefore be considered upon the assump- 
tion that the élément of évasion is absent. Were the tender and service 
under the indicated facts sufficient in law to terminate this tenancy? 

Where a right is dépendent upon tender of money or deed by one 
party, the opposite party may not complain of want of such tender 
where, through his own absence for any cause, the tender to him can- 
not be made, provided the other party was ready and able and under- 
took to make the tender, vk^hich lacked only the présence of the other 
party to effect it. Tasker v. Bartlett, 5 Cush. (Mass.) 359 ; Smith v. 
Smith, 25 Wend. (N. Y.) 405 ; Santee v. Santee, 64 Pa. 473; Haie v. 
Patton, 60 N. Y. 233, 19 Am. Rep. 168. 

Where a notice for termination of the tenancy is required by law or 
agreement to be given by the landlord to the tenant, and no mode of 
service is pointed out, the notice should in gênerai be given personally 
to the tenant ; but, where the tenant is not présent to receive the notice, 
it may be given by leaving it upon the demised premises with some 
person there of years of di.scretion, in the employ of lessees and in ap- 
parent authority or agency for them, informing him of the contents of 
the notice. Blish v. Harlow, 15 Gray (Mass.) 316; Walker v. Sharpe, 
103 Mass. 154; Clark v. Keliher, 107 Mass. 406; Wade on Notice, §■ 
640. 

If parties contract that the notice must at ail hazards and under ail 
circumstances be delivered personally to the tenant himself, such serv- 
ice is essential, because the parties themselves hâve so agreed. An 
instance of this is Hogg v. Brooks, 15 L. R. Queen's Bench Div. 256, 
whereon counsel for plaintiffs in error place much reliance. Hère the 
lease stipulated for its termination after 14 years on lessor's "delivering 
TO the tenant, his executors, administrators or assigns 6 calendar 
months' notice of their intention so to do." Of this it was said in the 
opinion, "The court must construe that clause according to the ordinary 
meaning of the English language," which that court held to mean an 
undertaking that at ail hazards this notice must be delivered to the 
tenant himself, or the others specified, before the tenancy could be ter- 
minated. The requirement that the lessor "serve a notice" on the 
tenant is quite différent from that of delivering it to him. "Serving" 
notice is not différent from "giving" it, and, as has been seen, under 
statutesj)r provisions for "giving" notice to the tenant the notice is 
considered given if, in his absence it is left on the demised premises 
under circumstances as stated. 

The case of Henderson v Carbondale Coal Co., 140 U. S. 25, 11 Sup. 
Ct. 691, 35 L. Ed. 332 which counsel urge as holding to the contrary, 
is not in conflict. There the court held that, under the circumstances 
there pointed out, the mailing of a letter addressed to a tenant was not 
a compliance with the fîrst part of section 10 of the Illinois Landlord 
and Tenant Act (Hurd's Rev. St. 1921, c. 80), providing that notices 
of statutory demands "may be * * * served by delivering a 
written * * * copy thereof to the tenant " 

We are of opinion that the continued absence of plaintiffs in error 
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for the indicated period of time on and next prior to the last day iipon 
which the stipulated notice might be served on them justified service of 
the notice by leaving copy upon the demised premises with some 
employée of lessees there, of mature âge, in apparent authority or 
agency, informing him of the contents, in the manner as appears hère 
to hâve been done, and that the service of notice hère appearing was, 
under the uncontroverted facts, in lavi^ sufficient. 

What has been said sufficiently indicates our conckision that the di- 
rection of the verdict did not withdravt^ from the jury any controverted 
issue of fact material to the détermination of the cause. 

The judgment of the District Court is affirmed. 



TABER V. DAVIS, Director General of Railroads. 

(Circuit Court of Appeals, Second Cirtant. February 20, 1922.) 

No. 168. 

1. Master and servant ©=5285(9)— Evidence on question whettier brakeman struck 

against canopy over platform held tor jury. 

In an action for the death of a brakeman, who had been riding on top 
of a freight car, and whose body, after a crash was heard overhead, fell 
between the car and the engine, évidence hdd sufficient to tal^e to the jury 
tlie question whether deceased was Ivnoclced from the car by his head strlli- 
ing against a canopy erected over a freight platform alongside the traclt. 

2. Master and servant ©=3286(8)— Evidence on question of necessity for canopy 

over freight platform held tor jury. 

In action for the death of a railroad brakeman, évidence that a canopy 
over the freight platform, which plaintifC claimed knocked décèdent from 
the car, was the only sirailar structure along defendant's railroad, and 
was unnecessary, held to présent a question for the jury. 

3. Master and servant <@=:3286(I5) — V/hether canopy over freight platform was 

reasonably safe for employés held for jury. 

The question whether a canopy erected over a freight platform along- 
side a railroad track was reasonably safe as to employés whose duties re- 
quired them to be on the tops and sides of freight cars presented no en- 
gineering or scientiflc probleni, but could be determined by the jury with- 
out expert aid. 

4. Master and servant c=288(9)— Brakeman's knowledge of canopy over freight 

platform held for jury. 

Evidence tliat décèdent had worked on the same railroad for 6 years, 
without showing he had worked at the point where he was subsequently 
killed during ail of that time, though he had worked as brakeman there 6 
years before his death, held not to show as a matter of law that he must 
hâve known of the existence and construction of a canopy over a freight 
platform. 

5. Master and servant i|=33288 (8)— Brakeman's knowledge of clearance between 

car and canopy over freight platform held for jury. 

A brakeman, who was not shown to hâve been farailiar with the exist- 
ence and construction of a canopy over a freight platform alongside the- 
track, and whose duties requlred him, after signaling for a highway cross- 
Ing from the top of the car, to go down the ladder at the side of the car to 
tnrn a switch while the car was approaching the canopy, is not charged 
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as a matter of law with the duty of acciirately calculatîng the elearance 
between the car and tlie canopy, so as to assume the risk of iujury by 
striklng agaiiist it. 

llougli, Circuit Judge, dissonting. 

In Error to the District Court of the United States for the Western 
District of New York. 

Action at law by Florence E. Taber, as administratrix of the goods, 
chattels, and crédits of Harry T. Taber, deceased, against James _C. 
Davis, Director General of Railroads and Agent under Transportation 
Act, § 206 (41 Stat. 461). Judgment for défendant, after the court at 
the close of plaintifï's case had granted a motion for uonsuit, and plain- 
tifif brings error. Reversed. 

Mortimer E. Sullivan, of Elmira, N. Y., for plaintifï in error. 

Stanchfield, Collin, Lovell & Sayles and Frederick Collin, ail of 
Elmira, N. Y. (Halsey Sayles, of Elmira, N. Y., of counsel), for de- 
fendant in error. 

Before FIOUGH, MANTON, and R-IAYER, Circuit Judges. 

MAYER, Circuit Judge. At about 2 p. m. on June 28, 1918, Taber, 
plaintift's intestate, a trainman then and for some time in the eniploy 
of Delaware, Lackawanna & Western Railroad Company, suffered the 
injuries which resulted in his death. He was working on a train known 
as the local freight and pick-up, which in the course of its trip reached 
Bath, N. Y. A pick-up train is a local which picks up and sets out cars 
at varions stations. At Bath the railroad runs east and west, and the 
freight station is south of the main tracks. 

The theory of plaintifï's case is that Taber was struck by a canopy 
over a transfer platform, which was just west of the freight house and 
next to the freight house siding, Taber was the middle brakeman of 
the train, which was proceeding in an easterly direction. When it 
reached Bath, the orders required that the train take cars from behind 
the freight house. As the train entered Bath, it proceeded along the 
track next to the freight house and the canopy to a point easterly there- 
from. The engine was then eut ofï and proceeded to a switch, where 
it took on a car, dctoured around the remainder of the train, and then 
returned on the track next to the freight house canopy. During this 
time, the engine was proceeding westerly backing up and pushing this 
one car. Directly east of the freight house was a crossing and Taber 
was on the top of the car, as the crossing was approached. 

"Ile was tliere like for uii.v crossin.i;. At a erossiiig it is mostly customary 
for a freight uian to ride ou top to preveut any accident." 

As this movement was being made, Pelone, the head brakeman stood 
between the tank or tender of the engine and the car, with his right foot 
on the car and his left foot on the engine sill. He stood about 6 or 
7 inches to a foot from the outer edge of the engine and was in this 
position, watching for signais from Taber on top. 

"As we approached the freight house," testified Pelone, "ï was standing in 
the same place, and I heard a crash, and it sounded overliead; .so I hung on 
as tight as I could and a few minutes later I was hit with Taber's body on 
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my left shoulder and glaneing my liead. * ♦ • He hit the concrète plat- 
form and it sort of roUed down in Isetween the englne and the plat- 
form. * * •" 

Pelone further testified : 

"It [the crash] sounded right about the place where the canopy projects out 
f rom the freight house there." 

In answer to the question, "Now, do you know what was to be donc 
af ter this crossing was flagged as you had passed it ?" Pelone testified : 

"It was customary — In rallroading you always, in backing up and trying to 
get in a switch, you always eut off and interlock your switeh to save time ; 
and when the engine goes by, you turn your switch. That was Taber's job 
when he was on the car." 

The switch was on the side toward the canopy. It was the custom 
to get off the cars on the side where the switch, which was to be thrown, 
was situated and this necessitated the use of the side ladder toward 
the engine ; i. e., the side near the end where Pelone was standing, as 
there was no ladder on the same side at the opposite end of the car. 
Taber was taken to a hospital, and later died of concussion of the brain, 
due to trauma. 

Further description as to the locus in quo, except as to the canopy, 
infra, will not be useful, as the location of the tracks is understood 
by the litigants, and verbal description is not helpful without the aid 
of the diagram and photographs in évidence. 

At the threshold, the question of fact on the évidence is whether 
Taber came in contact with the canopy, or whether the falling of his 
body was due to some other cause. The edge of the roof of the freight 
house proper was back about 18 inches to 2 feet; but according to 
Barton, a photographer, there was a clearance of only an inch between 
the edge of the canopy and one car which he observed when photo- 
graphing, and no clearance in the case of another car. In other words, 
there was practically no clearance between canopy and car. The 
freight station was 112 feet long. The canopy was 62 feet long and 
12 feet wide, and did not cover the entire cernent platform. From the 
ties of the railroad track vertically to the edge of the canopy, the dis- 
tance was 15 feet SVà inches. The canopy was about a foot higher 
than the roof of the car on which Taber stood, and Taber's height was 
6 feet. There were no telltales nor warning devices before the canopy 
was reached. It is stipulated that Taber and défendant were engaged in 
Interstate commerce and that Taber was in defendant's employ. 

[1] 1. The first question is whether or not Taber was struck by the 
canopy. No one saw the contact. While a witness, Burke, saw Taber 
"falling in the air," he did not see him prior thereto. Thus the évi- 
dence is that Taber, a temperate and experienced man, without physical 
defect, so far as the record discloses, had been standing on the roof 
of the car in the performance of his duty, that he was 6 feet tall, that 
the canopy was only a foot above the car, that there was practically 
no clearance between the side of the car and the edge of the canopy 
and that a crash was heard just about the time the car was passing the 
canopy, and at a time when it could reasonably be inferred that Taber, 
in the performance of his duty, was going down the ladder to turn 
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off the switch. There are other détails of argumentative value, which 
need not be recited. The question is, not what counter arguments 
could be presented to a jury by défendant, but whether, on this testi- 
mony, the jury would hâve been remitted to spéculation, or whether 
there was évidence upon which the jury could predicate the conclu- 
sion that the in jury was caused by contact with the canopy. 

We think tlie case at bar présents a state of facts less troublesome in 
this respect than those set forth in Choctaw, Oklahoma & Gulf R. R. 
Co. V. McDade, 191 U. S. 64, 24 Sup. Ct. 24, 48 L. Ed. ,96. We hâve 
not failed carefully to consider the observations in respect of this same 
occurrence of the experienced judge who wrote for the Appellate Di- 
vision of the Suprême Court, Third Department, in Taber v. McAdoo. 
188 App. Div. 341, 177 X. Y. Supp. 104. We hâve not before us the 
testimony of McGrain, the "actual eye witness" therein referred to. 
But, irrespective of such testimony, we think that the physical move- 
ment of Taber's body on the évidence in this case cannot be so surely 
accounted for as to warrant tis in holding, as matter of law, that his 
body did not corne into contact with the canopy. Expérience in the 
trial courts warns us that, except in the plainest cases, it is unsafe for 
courts to assume that the descent of a body, in circumstances such as 
hère described, can be explained only upon one theory. The testimony, 
in our opinion, was of the character which invites argument pro and 
con, and présents a question of fact for submission to a jury. 

2. The Construction of the Canopy. This is the third trial. Taber 
V. McAdoo, 188 App. Div. 341, 177 N. Y. Supp. 104, and 192 App. 
Div. 939, 182 N. Y. Supp. 953. In this case, plaintiflf, for the first 
time, called one Mather, a civil engineer, who testified that the gênerai 
practice regarding clearances of railroads in New York state from 
the center of the track was 8 feet latéral and 23 feet vertical, and not 
less than 2 feet 6 inches from the edge of the car. An examination of 
Mather's testimony, however, suggests serions doubt as to whether. 
as matter of law, he qualified as an expert, so as to testify to gênerai 
railroad practice in the respects hère concerned, and we think the wiser 
course is to disregard his testimony. 

[2] The construction is simple and easy to understand. The sole 
purpose of the canopy was to protect from the weather the transfer 
platform, which was used to transfer freight from one car to another. 
There was testimony from which it might be argued that there was no 
need for the canopy, and that the work could hâve been efïiciently done 
in connection with the freight house proper. With the merit of this 
argument we are not concerned. It is referred to solely as illustrative 
of the fact that there was testimony from which the jury might hâve 
determined that this is a case "where the dangerous structure is not 
justified by the * * * situation." McDade Case, supra, 191 U. 
S. 64, 24 L. Ed. 24, 48 L. Ed. 96. 

Soper, who was conductor in charge of this local freight and an 
experienced Delaware, Lackawanna & Western employé contributed 
an important pièce of testimony, when he stated that, so far as he knew, 
there was not another transfer platform on this railroad System like 
that hère described. Thus it appears that there was évidence that this 
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canopy was an unusual construction on this road, that it was not a 
necessary requirement for this railroad opération, and that any layman 
could understand its construction from the testimony and from the 
diagram and photographs in évidence. 

[3] There was not presented any engineering or scientific problem, 
such as is found in Tuttle v Milwaukee Railway, 122 U. S. 189, 7 
Sup. Ct. 1166, 30 L. Ed. 1114; New York Central & H. R, R. R. Co. 
V. Banker, 224 Fed. 351, 140 C. C. A. 37; Ford v. McAdoo, 231 N. Y. 
155, 13_1 N. E. 874; and Delaware, L. & W. Co. v. Donahue, 238 Fed. 
770, 151 C. C. A. 620. On the contrary, a jury, without expert aid, 
could readily détermine on ail the facts whether the canopy was reason- 
ably safe, as affecting an employé of this character, in view of tlie 
nature of the duties of such an employé and others similarly situated, 
of the opération of trains and cars of similar relevant facts and cir- 
cumstances. 

Probably Southern Pacific Co. v. Berkshire, 254 U. S. 415, 41 Sup. 
Ct. 162, 65 L. Ed. 335, is the case nearest to that at bar. In that case 
the arm of the postal crâne was 14 inches from the window of the en- 
gineer's cab, the construction of thèse postal crânes was uniform and 
necessary for the business of the United States mail, and the deceased 
employé knew of the existence of the crâne and could hâve seen it 
from his seat, had he looked, long before he reached it. Hère there 
was no clearance, no similar construction on this railroad, no mechani- 
cal requirement of opération, and a debatable question of necessity for 
the canopy. 

[4] Plaintiff testified that Taber had worked on the Delaware, Lack- 
awanna & Western for six years, and most of the time was running 
between Elmira and Buffalo ; but her testimony was a blank as to 
Taber having worked in this canopy locality. Soper, after consulting 
records, testified that Taber had worked with him at Bath 34 days in 
September and October, 1912; but there is no testimony that the can- 
opy then existed, nor that Taber ever worked at the particular place 
where the canopy was, although Soper stated that Taber was a member 
of his crew on the local freight and that the local freight in 1912 did 
the "same sort of work." Soper's testimony in this respect was of the 
most vague and gênerai character, and it may very weli be that, when 
Taber passed through Bath in 1912, he was assigned to some other 
duty. 

In Jacobs v. Southern Railway Co., 241 U. S. 229, 36 Sup. Ct. 588, 
60 L- Ed. 970, it had been customary for 11 or 12 years for ashes to 
be accumulated upon the tracks and Jacobs testified that he had knowl- 
edge "of the cinders being there," but "had forgotten them being there 
at the time." In the case at bar, under the most unfavorable inference, 
ail that can be said is that Taber might hâve noticed the canopy in 1912, 
although, of course, on this nonsuit, plaintiff is entitled to the most 
favorable inference from the facts. It certainl)' cannot be held as mat- 
ter of law that Taber must hâve known on January 28, 1918, of the 
existence of a structure on which he might bave been in September or 
October, 1912, nearly seven years before. 
- We hâve not before us the record upon which the Appellate Division 
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concluded that Taber "had full opportuuity of knowing ail that défend- 
ant is presumed to hâve known about the conditions prevailing in that 
place." On this record, there is no évidence that Taber knew about 
the canopy, and, so far as this record discloses, this was the fîrst time 
Taber was engaged in a switching opération, which required passing 
this canopy. 

[5] The question, then, is whether a brakeman on a moving car, 
with his mind concentrated on the necessity of warning as to a crossing, 
and on his duty of turning a switch, was bound, as matter of law, to 
calculate visually the clearance of the only canopy of its kind on the 
railroad on which he worked, and a canopy of whose existence and con- 
struction he had no previous knowledge. The mère statement of the 
question carries its own answer, within the authority of Texas & 
Pacific Ry. Co. v. Swearingen, 196 U. S. 51, 25 Sup. Ct. 164, 49 L. 
Ed. 382, Choctaw, Oklahoma & Gulf R. R. Co. v. McDade, supra, and 
Gila Valley Ry. Co. v. Hall, 232 U. S. 94, 34 Sup. Ct. 229, 58 L. Ed. 
521. Cf., not on assumption of risk, but having analogous features, 
Chesapeake & O. R. Co. of Kentucky v. Vaughan's Adm'r, 159 Ky. 
433, 167 S. W. 141. 

On this branch, the case is quite différent from the Berkshire case, 
supra. There the employé "perfectly vvell knew of the existence of 
the crâne where it stood * '^ * " ; he "had been upon this route 
for some years, had passed over it many times, and must be presumed 
to hâve known of the crâne." Further the court said: 

"He entered the employaient of the railrond when it had this appliance 
manifest in its place. The only élément of danser that he may not hâve ap- 
preciated was the précise distance which the point of the crâne would reacU. 
3îut an experienced railroad man cannot he s\ipposed to hâve heen ignorant 
that sncli a projection threatoned danger, and, knowing so much, he assumed 
the risli that obviously would attend taking the chances of leaning well ont 
from the train. As we liuve said, tho only possil)le inferenee on the uncon- 
tradicted évidence of the jîlaintiff's wltnesses was that he leaned out con- 
siderably more than ]4 inches, a.s shown l)y the position of his body and the 
place of the eut on liis Iiead." 

And the court reversed the judgment, "confining ourselves to the 
case of postal crânes. * * * " 

In Taber's Case there was no knowledge, and whether the danger 
was "plainly observable" (McDade Case), or was "so obvions that an 
ordinary prudent person under the circumstances would hâve appre- 
ciated it" (Gila Valley Case), was on this évidence a question of fact 
for the jury. 

Judgment reversed. 

HOUGH, Circuit Judge fdissenting). This record shows no doubt- 
ed or contradicted fact; yet it is said that the case must go to the jury. 
It seems to me the reasons why it should not are sufficiently set forth 
in Judge Woodward's opinion in the Appellate Division. But it is 
fundamentally wrong to use a jury to évade décision, and by no one 
has the point been better put than by Justice Holmes, as f ollows : 

"It is a featureless generality that the défendant was bound to use sueh 
care as a prudent man would use under the circumstances; and this gêner- 
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ality ouglit to be eontinually giving place to the spécifie one tliat he was bound 
to use tliis or that précaution under thèse or those circumstances. The stand- 
ard whicli the défendant in tort vvas bound to eoinc np to was a standard of 
spécifie acts or omissions Mth référence to the spécifie circumstances in 
wliich he found himself. If in the whole departmenr of intentional wrong 
tlie courts arrived at no further utterance thaa tlie (juestion of nesligence, 
and left every case without rudder or compass to the jury, they would 
simply confess tlieir iiiability to state a very. large part of the lavv which 
they require the défendant to know, and would assert by implication that 
nothing could be learned by expérience." Holmes' Commou Law, p. 111. 



PORT OF NEW YORK STEVEDORING CORPORATION v. CASTAGNA. 

(Circuit Court of Appeals, Second Circuit, ilareh 0, 1922.) 
No. 221. 

1. Master and servant i^csiZO— Stevedore must furnish employées with safe place 

to work. 

An employing stevedore is required to furnish its employées with a 
safe place in which to perform their work and with safe implements or 
tools in connection therewlth. 

2. Master and servant <@=:7l24(4) — Employing stevedore must make reasonable 

inspection of vessel's equipment. 

Though an employing stevedore is not required to make a thorough in- 
spection of equipment for work furuished by a vessel, he is required to 
make a reasonable inspection, and wliere the slightest inspection would 
hâve disclosed that a board holding up a pile of dunnage was rotten, the 
stevedore is liable for injuries to an employée caused by the breaking of 
that board and the fall of the pile of dunnage. 

3. Master and servant (g=5l24(4)— Employing stevedore's inspection of vessel's 

equipment must be such as reasonable stevedore would make. 

An employing stevedore must make such inspection of the equipment 
furnished by the vessel as a reasonably prudent stevedoring company 
would hâve made under like circumstances, and, if such casual inspection 
îndicated danger, it was required to go further and make a more careful 
Inspection, in order to eliminate the danger. 

4. Master and servant /S=>2I7(7)— Risk of dangers ascertainable by inspection not 

assumed. 

The fact that the danger was one which could be ascertained by casual 
inspection by the employing stevedore of the equipment furnished by the 
vessel does not establish that the employée had assumed the risk of the 
danger, since the employée owed no duty to inspe<;t, but assumed the risk 
of injuries only if the defect was plainly observable, or so obvious that 
an ordinarily prudent person under the circumstances would hâve appre- 
ciated it. 

5. Master and servant <3=>2I7(24)— Risk of fall of dunnage not assumed. 

Though a servant of a stevedoring company would assume the risk of 
stepping or stumbling into a hatchway, which he could see was unginirded. 
he did not assume the risk of being knocked into the hatchway by the rail 
of a pile of dunnage not properly secured. 

6. Admiralty (Sï=>20— injury of stevedore's employée is maritime tort. 

The négligent Injury of an employée of a stevedoring company on a 
vessel, resulting from the employer's failure to inspect equipment fur- 
nished by the vessel, is a maritime tort, which might hâve been the 
subjeet-niatter of admiralty jurisdiction, since the locality of the tort dé- 
termines whether or not it is maritime. 

ÊcsFor other cases see same toplc & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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7. Admiralty <s;=33l— Contributory ne^ligenËe does not bar the recovery for a 

maritime tort. 

A person injured on a vessel through a maritime tort Is not debarred 
from ail recovery because of the fact that hls own négligence contributed 
to bis injuries. 

8, Admiralty ts^SI— Suing at law for maritime tort does not make contributory 

négligence a nar. 

The right to recover damagrea for a maritime tort, Irrespective of con- 
tributory nesligeuce, is a r.ght, and not a matter of procédure, nor gov- 
erned by tlie choice of tbe forum, so that the fact that an injured em- 
ployée sougbt his remedy at coramon law, Instead of in admiralty, does 
not malie his contributory négligence a bar to recovery. 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Action at law by Michael Castagna against the Port of New York 
Stevedoring Corporation. Judgment for plaintiff, and défendant brings 
error. Affirmed. 

Certiorari denied 257 U. S. , 42 Sup. Ct. 463, 65 Iv. Ecl. . 

Writ of error to tbe District Court for the Southern District of New York 
to review a judgment of $20,040.25 entered upon a verdict in favor of plain- 
tiff below. The parties will be referred to as tbey were aligned below. 

Plaintiff is an alien. Défendant is a New York corporation in the business 
of stevedoring. Plaintiff was a longshoreman. In the cireumstancea herein- 
after related he was precipitated into the open hold of the steamer Lake 
Packler, upon which he was working for défendant; the latter, through its 
employées, being engagod in loading baiTels of cément into the hold of the 
vessel. The vessel, which was not owncd by défendant, was lying alongside 
a pier in Jersey City. As a resuit, plaintiff suffered injuries of the gravest 
character. 

For the purpose of packing the barrels In tlght, dunnage was used. This 
dunnage had lâeen previously piled by the sailors on the ves.sel, but had not 
been Inspected by défendant. During the early part of the work the men 
found sufficlent dunnage in the hold, but later more dunnage was needed, and 
plaintiff went to Facciola, the foreman, and asked hira where he could get 
additional dunnage. The foreman told plaintiff to go on deck, but plaintiff 
found none there, whereupon the foreman told him to go to the 'tween-deck, 
which was immediately over the hold, where tbe foreman said there was "lots 
of dunnage • • * close to the hatch." Plaintiff climbed up the ladder to 
the 'tween-decks and saw the dunnage piled in a rack. 

The manner of piling was that two or three long boards were stuck behind 
one of the sweatboards of the vessel, and large quantities of the dunnage were 
Btacked up on the rack thus made. The partlcular pile approached by plain- 
tiff stack out 5 or 6 feet from the side of the ship, and extended about 3 feet 
from the deek to a point opposite plaintiff's chin or head. It was testified that 
the tep of the pile was about 8 feet above the deck. The distance from the 
side of the vessel to the open hatchway was 12 feet 9 inches. ThIs hatehway 
was Bush with the deck and entirely unprotected. What is known as the 
life Une, which is customarily stretched around such an opening, was not 
présent. 

One of the sticks which held up the pile was, according to the testimony of the 
first officer of the Lake Fackler, "rough stuff, very light stuff." One of the 
plaintilTs fellow workmen saw the broken board as U lay on the deck after 
the accident, and testified that "it was a rotten board." As plaintiff grasped 
the first pièce of dunnage, this rotten pièce of wood, which acted as a sup- 
port, gave way. The whole pile thereupon fell and struck plaintiff fuU in 
the chest He attempted to "grab something" ; but there was nothing to 
grab, and thns he was thrown into the open hold, where he fell upon the 
pile of cernent barrels. 

^ssFor other cases see samc toplc & KET-NUMBER In «U Key-Numbtred Dlgests & Indezei 
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The foregoing version of the accident is. of course, tliat for which thcre is 
support in the testimony adduced on behalf of plaintifï. In respect of several 
questions of fact, there were contradictions put fovward by the testimony of 
the witnesses for défendant. With the différences in thèse versions we are 
uot concerned, as it is necessarily assumed that the jury accepted the story 
of plaintifC and his witnesses. 

Bertrand L. Pettigrew, of New York City (Walter L. Glenney, of 
New York City, of counsel), for plaintifï in errer. 

David M. Fink, of New York City (Harold R. Médina, of New 
York City, of counsel), for défendant in error. 

Before ROGERS, MANTON, and MAYER, Circuit Judges. 

MAYER, Circuit Judge (after stating the facts as above). [1] 1. 
The first point urged by défendant is that he did not neglect any duty 
which he owed to plaintifï in regard to the inspection of the pile of 
dunnage wood, and therefore that the complaint should hâve been dis- 
missed. There would, of course, hâve been no duty on the part of de- 
fendant, if the defect were a latent one, not discoverable by such an in- 
spection as a reasonably prudent employing stevedore would make un- 
der like circumstances. It is now too elementary to require citation 
of cases that the employing défendant was required to furnish plain- 
tifï with a safe place in which to perforni bis work and safe implements 
or tools in connection therewith. 

[2] The fact that the dunnage wood was originally piled by the sail- 
ors on the vessel is a matter of no conséquence. When défendant took 
charge of the loading of the cément barrels, he at once became the 
master, both in respect of the place where bis employées worked and 
the implements or tools (other than those furnished by themselves) 
with which they worked. Défendant made no inspection whatever of 
the dunnage, and yet the slightest inspection might hâve disclosed the 
fact of the existence of this rotten pièce of wood, which was the orig- 
inal cause of the accident which ultimately hurled plaintiff down the 
liatch. 

The case is quite différent from Liverani v. Clark & Son, 231 N. Y. 
178, 131 N. E. 881. In that case the hoisting falls were hooked into 
:an iron ring boit fastened in the ship's deck. During the progress of 
the work the ring boit broke, and the pulley block struck Liverani, 
causing his death. The defective condition of the ring boit could bave 
been ascertained according to the testimony of an expert only under 
the hammer test. The court said : 

"TInder such circumstances, wliat was the duty which the law placed upfm 
the stevedore with relation to the use of the ship and its parts? In the ab- 
sence of any condition to excite suspicion, or to su^frest defects or danger, 
the stevedore might assume the safety of the apiiliances, and that due care 
luid been used by tlie shipowner to keep and maintain tliem in reasonably safo 
condition." 

Having stated the foregoing, the court was careful to point out: 

"This does not mean that the stevedore could use the tackle or the ship's 
parts hUndlii and ivithout lookinp at them, but that, if appearances indicated 
no danger or defects, an inspection by tests for latent imperfections was not 
required of it. ïo expect a stevedore in the absence of thèse indications to 
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minutely examine masts, booms, and bolts, and apply to ther» expert scrutiny 
befoie permitting bis servants to use them, would be unreasonable." (Italics 
ours.) 

From the foregoing it is plain that the court did not hold that the 
stevedore had no duty to make any inspection, but merely that, under 
the particular facts of the case, certain instructions and refusais to in- 
struct were error. In commenting upon certain parts of the trial 
court's charge, the court again indicated that it was directing its at- 
tention to the character of inspection which the court below had not 
properly stated in its charge, for the court said: 

•'Up to this point tho court did not explain what tliis inspection would cou- 
sist of, whether It would be a looli at tbe ring boit to see if it appeared safe, 
or whether it would be the hammer test, suggested by the expert, which would 
reveal latent defects." 

In brief, and without further analysis, there is nothing in the Liver- 
ani Case, which négatives the necessity of inspection. 

[3] The kind and character of inspection applicable to the case at 
bar is well stated in the extract (noted in the margin)^ from the ad- 
mirable charge of Judge Grubb in this case. The question on the évi- 
dence in this case was one of fact for the jury under proper instruc- 
tions, and thèse were given. 

[4] 2. It is contended that error was committed when the trial judge 
charged the jury that, if the plaintifï was knocked into the hold by the 
falling of the pile of dunnage, then it was for the jury to say whether 
or not he assumed the risk of such accident. This contention seeks 
to place plaintiff in a dilemma ; the argument being that, if the defect 
was one which a proper inspection would disclose, then plaintiiï neces- 
sarily assumed the risk as matter of law. This argument, however, is 
based upon a misapprehension of the theory underlying the duty of 
inspection and the theory underlying the doctrine of assumption of 

1 "Still the stevedore owed some duty of inspection. The stevedoring com- 
pany. the défendant hère, owed some duty of inspection, while not the same 
«fxacting duty that the .?hip owed. That measure of duty is for you, gentle- 
men, to détermine — what a reasonably prudent stevedoring company would 
hâve done under like circumstances, where it had put its men to work on a 
ship where a condition of danger might hâve been created by the ship Itself, 
to flnd out whether it had complied with that duty, under the circumstances 
in this case; that is, whether it made such an inspection as a stevedoring com- 
pany under those circumstances would hâve been required by the law to do; 
that is, such an inspection as a reasonably prudent stevedoring company would 
hâve made under like circumstances. That is for you to détermine from the 
évidence and from the surrounding circumstances. If it made a casual 
inspection, and there was anything in the appearance of the pile or the sup- 
ports of the pile that would indicate danger, then it was required to go fur- 
ther and make a more careful inspection, in order to eliminate the élément of 
danger. If there was such élément — following the casual Inspection. They had 
tlie duty to make, as I say, such a reasonable inspection as would bave been 
made, in your opinion, by a stevedoring company, a reasonably prudent 
stevedoring company — under similar circumstances, where it did not croate 
the danger itself, but the shipowner created it. If it did that, if it made that 
kind of in.«pection, or if you believe that that kindof inspection, although not 
made, would bave revealed any danger in the piling of the dunnage. then thé 
stevedoring company would not be liable, even though the ship might hâve 
been." 
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risk. The duty of inspection arises ont of the duty of the master to 
provide a safe place for the work of thé employé, a duty which may 
not be delegated. The doctrine of assumption of risk rests upon the 
implied contract of the servant that he assumes responsibility for in- 
juries arising out of a defect "plainly observable," or "so obvious that 
an ordinarily prudent person under the circumstances would hâve ap- 
preciated it." As we hâve recently noted a tendency to misunderstand 
the doctrine of assumption of risk which prevails in the national courts, 
we note in the margin a quotation from Gila Valley Ry. Co. v. Hall, 
232 U. S. at pages 101 and 102, 34 Sup. Ct. 229, 58 L. Ed. 521.^ 

Plaintifï was not called upon to inspect the pile of lumber. He had 
the right to assume that it was in good order and safe, unless, as above 
stated, the rotten board was plainly observable, or so obvious that an 
ordinarily prudent person would hâve appreciated the defect, and hence 
the danger. There is a marked différence between the knowledge which 
an employer acquires through proper inspection and the lack of knowl- 
edge of an employé, due to the f act that he has not made an inspection 
and that he is only chargeable when the defect is of a character which 
cornes within the définitions of the McDade and Gila Valley Cases, 
supra. See also Taber v. Davis, 280 Fed. 612, decided by this court 
February 20, 1922. It was therefore for the jury in the case at bar to 
déterminé from the évidence whether in point of fact plaintiff had as- 
sumed the risk of the rotten plank. 

[5] 3. It is contended, also, that plaintiff assumed ail risk incident 
to the absence of guards around the hatch, and that the following in- 
struction to the jury of the trial judge was erroneous : 

"If he was Imocked into the hold, Involuntarily, hy the falling of the diin- 
nage, then you eould not say that he assumed the risk of knowlnff that the 
hatch was unprotected. It would hâve to he shown that he also knevv of the 
danger of being knocked into the hold by the dunnage, because, if he did not 
know that, then he was assuraing no risk of getting into the hold or hatch 
by its merely being unprotected. The défendant would hâve to also show 
that ,he know the danger of being struek by the dunnage and knocked into 
the hold." 

If in the pursuit of his work, plaintiff had tripped or fallen into the 
hatch, obviously such a resuit would hâve been due to one of the risks 
which was to be expected in connection with plaintiff's work, and such 

2 "An employé assumes the risk ol dangers normally incident to the occupa- 
tion in which he voluntarily engages, so far as thèse are not attributable to the 
employer'» négligence. But the employé has a right to assume that his employ- 
er has exereised proper care with respect to providing a safe place of work, 
and suitable and safe appliances for the work, and is not to be treated as 
assuming the risk arising from a defect that is attributable to the emjiloyer's 
négligence, until the employé becomes aware of such defect, or unless it Is 
so plainly observable that he may be presumed to hâve known of it. More- 
over, in order to charge an employé with the assumption of a risk, attribut- 
able to a defect due to the employer"s négligence, it must api)ear not only 
that he knew (or is presumed to hâve known) of the defect, but that he knew 
it endangered his safety, or else such danger must hâve been so obvious that 
an ordinarily prudent person under the circumstances would hâve appreciated 
it." Choctaw, Oklahoma & Gulf R. K. Co. v. McDade, 191 U. S. 64, 24 Sup. 
Ct. 24. 48 Ia Ed. 96; Gila Valley Ry. Co. v. Hall, 232 U. S. 94, 34 Sup. Ct. 
229, 58 L. Ed. 521. 
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risk, of course, was assumed; but the risk o£ being unexpectedly 
thrown into the hatch, because of the prior unexpected falhng of a 
pile of defective dunnage, due to a rotten board, certâinly cannot be 
regarded as a risk incident to the business bf the master and the work 
of the employé. The argument for the défendant loses sight of the 
primary cause of the accident, to which we must always return for a 
clear understariding of the results which flowed from that primary 
cause. 

While the McDade, Gila Valley, and Taber cases, supra, were rail- 
road cases, the Suprême Court nevertheless laid down or restated the 
gênerai principles of assumption of risk. In referring to the charge 
of the trial court in the McDade Case, Mr. Justice Day pointed out that 
the charge was more favorable to the railroad than the law required, 
as it exonerated the railroad from fault, if, in the exercise of ordi- 
nary care, the employé might hâve discovered the danger, and he said : 

"TTpon this (jnostion the tnie test is not in tlif exercise of care to discover 
«angers, but whttlier tlie defect is known or plniiily observable by the em- 
ployé." 

In the case at bar, the defect was not known, and in view of the fact 
that the question was one for the jury, as we hold, supra, we must 
assume that it cannot be said as matter of law that the defect was plain- 
ly observable by plaintiff. Falling down the hatch was thus due to an 
unknown, and, according to the verdict, an unobservable, defect, and 
to say that an employée assumes the risk of falling down an open 
hatchway, due to an unknown and unobservable defect or danger, 
would be to introduce a novel doctrine into the law, and one opposed 
to the steady modem trend of judicial décision. 

4. It is also contended that error was committed in charging the jury 
that, if plaintifï was guilty of contributory négligence, such contribu- 
tory négligence only went to the question of réduction of damages, and 
in refusing to charge the jury that, if the plaintiff did not exercise rea- 
sonable care, he could not recover. The court fully and properly 
charged the jury as to the necessity of finding défendant guilty of nég- 
ligence before plaintiff could recover, and as to the assumption of risk. 
So far as we are able to ascertain, there was no évidence of contribu- 
tory négligence, and this part of the court's charge was doubtless due 
to extra caution. The question of contributory negHgence seems on 
this record to be académie. 

[6] In any event, however, the tort in the case at bar was a mari- 
time tort, which might bave been the subject-matter of admiralty juris- 
diction. That the locality of a tort détermines whether or. not it is 
maritime is now so well settled that it is necessary only to refer to At- 
lantic Transport Co. v. Imbrovek, 234 U. S. 52, 34 Sup. Ct. 733, 58 L,. 
Ed. 1208, 51 L. R. A. (N. S.) 1157. 

[7] In The Max Morris, 137 U. S._ 1, 11 Sup. Ct. 29, 34 L. Ed. 586, 
it was held that, where a person is injured on a vessel through a mari- 
time tort arising partly from the négligence of the officers of the vessel 
and partly from bis own négligence, and sues the vessel in admiralty 
for damages for his injuries, he is not debarred from ail recovery 
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because of the fact that his own négligence contributed to his injuries. 
Carter v. Brown, 212 Fed. 393, 129 C. C. A. 69. 

[8] The right to recover irrespective of contributory négligence is 
a right, and not a matter of procédure, nor is it governed by the choice 
of the forum. In the case at bar, plaintiff has sought his remedy at 
common law to obtain redress arising out of a maritime tort. He en- 
tered the common-law court with the same right as he would hâve en- 
teréd the admiralty court. That was the right to recover, irrespective 
of his own négligence, provided, of course, he could show the négli- 
gence of his employer, and this right of plaintiff sprang into existence 
because he suffered a maritime tort. The trial judge was peculiarly 
familiar with the question, for it was he who wrote the opinion in Car- 
ter v. Brown, supra, and our view is that his charge as to contributory 
négligence was sound. 

There are no other questions which, in our opinion, require comment. 

Judgment affirmed. 



MONROE CIDER VINEGAR & FRUIT CO. v. RtORDAN, Late Collector of 

Internai Revenue. 

(Circuit Court of Appeals, Second Circuit. February 20, 1922.) 

No. 136. 

f. Evidence <s=57— Internai revenue <§=>! I— Nature of sweet cider a matter of 
common knowledge; "sweet cIder" is within ordinary définition of "soft 
drinks"; "liard cider." 

"Sweet cider," which as a matter o£ common knowledge is a nonalco- 
holic beverage composed of the expressed juice of apples, as distinguishtd 
from "hard cider," which is fermented cider, is within the dictionar-y 
définition of "soft drink" as any drink that is nonaleoholie, so as to be 
taxable under the act imposing a tax on soft drinks unless a contrary in- 
tention appears. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Cider; Second Séries, Soft Drinks.] 

2. Statutes <s=3206— Considération should be given to al! words of a statute. 

Considération and weight should be given to ail the words and phrases 
of a statute in ascertalning the législative intent. 

3. Internai revenue <§=>! I— Sweet cider is not taxable as soft drink under revenue 

act of 1918. 

Under Revenue Act of 1918, § 628 (Comp. St. Ann. Supp. 1919, § 6161%d), 
Imposing a tax upon cereal ueverages, upon unfermented grape juice, gin- 
ger aie, root béer, sarsaparilla, pop, artiflclal minerai waters, other car- 
bonated beverages and other soft drinks, and upon ail natural minerai wa- 
ters, the désignation of partieular beverages would be meaningless if the 
term "soft drinks" were given its dietionary définition, and the act does 
not impose a tax on sweet cider, in view of the fact that ail the drinks 
mentioned were artificial préparations except the grape juice, which was 
expressly speclfied, and that no mention was made of cider, though it was 
one of the commonest of nonlntoxicating drinks, and especially In view of 
the report of the committee in presenting that act of Congress which in- 
dicated an intention to reduce rather than enlarge the field of taxation. 

4. Statutes ©=3225— Acts in pari materia may be referred to. 

In cases of doubt or uncertalnty, acts In pari materia passed either 
before qr after the act In question, and whether repealed or still in force, 

©=7For other canes see same toplc & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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may be referred to to ascertain the intent of tlie Tjegislature in the use 
of particular ternis, but, when the act under considération is a revenue 
act, It must be remembered the I.egislature is constantly changing the 
list of taxable subjects, and caution must be exercised in appropriately 
assigning the weight to be given other législation on that subiect. 

5. Internai revenue <g=>l I— Revenue act of 1921 indicates construction prior act 

did not tax cider as soft drink. 

The Revenue Act of 1921, which adopted a classification of taxable bev- 
erages which differed from previous classifications and included a new 
classification of still soft drinks which might appropriately include sweet 
cider, and then expressly excluded from such classification sweet cider, 
indicates an understanding by Congress that sweet cider was not taxed as 
a soft drink under the Revenue Act of 1918 (Comp. St. Ann. Supp. 1919, 
§ eieiVad). 

6. Internai revenue <s=3l I— Régulations including cider in taxable soft drinks can- 

not change statute. 

Though régulations of an executive officer empowered to make them 
had the force of law if not Inconsistent with statute, and the construc- 
tion placed by an executive ofiicer upon a statute is given weight, a régu- 
lation that the term "soft drinks" in the Revenue Act of 1918 (Comp. St. 
Ann. Supp. 1919, § eiCli^d), ineludes sweet cider cannot write into the 
statute a provision which is not thore, and is notliing more than an ex- 
pression of opinion by an administrative officer. 

7. Internai revenue <s==>l I— Ambiguity in taxing laws must be construed in favor 

of taxpayer. 

Where the construction of a revenue law is doulitful and seriously de- 
batable, the tax will nof be construed to apply to the doubtful article. 

Manton, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the Western 
District of New York. 

Action at law by the Monroe Cider Vinegar & Fruit Company against 
Vincent H. Riordan, late Collector of Internai Revenue, to recover 
taxes paid under protest. Judgment for défendant on dismissal of the 
complaint (274 Fed. 736), and plaintiff brings error. Reversed. 

In November, 1920, plaintiff, a domestic corporation engaged in the sale 
of sweet cider, sold and delivered to its customors 290 barrels of sweet cider 
for $3,862.17. Of this amount, .$2,702.17 represented the sales price and value 
of the sweet cider, and$l,160 the sales price and value of the barrels. Plaln- 
tiflf under protest paid to défendant collector $3SG.22 beverage taxes. A elaim 
for refund was flled by plaintiff with the Commissioner of Internai Revenue, 
which was thereafter rejected upon the ground that sweet cider was taxable 
as a beverage, and that the aggregate amount paid for the sweet cider and 
the barrels was the hasis for Computing the tax. l'IaintifC thereafter brought 
this action to recover the amount paid imder protest, alleging that sweet 
cider was not taxable as a soft drink or otherwise, and that the sales price or 
value of the container was not taxable. 

By stipulation the essential facts are undisputed, and thus only questions 
of law were argued at bar. 

William W. Armstrong, .of Rochester, N. Y., for plaintiflf in error. 
Stephen T. Lockwood, U. S. Atty., and Edward N. Mills, Asst. U. 
S. Atty., both of Buffalo, N. Y., for défendant in error. 

Before RO'GERS, MANTON, and MAYER, Circuit Judges. 

MAYER, Circuit Judge (after stating the facts as above). This is 
concededly a test case. The principal question is whether sweet cider 

@=3For other cases see same toplc & KEY-NUMBlilR In ail Key-Numbered Digests & Indexes 
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is included in the classification "other soft drinks" set forth in sec- 
tion 628 of the Revenue Act of 1918, which became law February 24, 
1919. 40 Stat. at L. 1057, 1116 (Comp. St. Ann; Supp. 1919, § 
6161 i/sd). 

Section 628 reads as foUows : 

"Sec. 628. That tliere sliall be levied, assessetl, collectée!, and pald in lieu 
of the taxes Imposed by sections 313 and 315 of the Revenue Act of 1917 — 

"(a) TJpon ail beverages derived wholly or in part from cereals or sub- 
stitutes therefor, and containing less than one-half of one per centum of al- 
cohol, sold by the manufacturer, producer, or importer; in bottles or other 
closed containers, a tax équivalent to 15 per centnm of the price for whieh 
so sold ; and upon ail unfermented grape ;luice, ginger aie, root béer, sar- 
saparllla, pop, artificial minerai waters (oarbonated or not carbonated), other 
càrbonated waters or beverages, and other soft drinks, sold by the manufac- 
turer, producer, or importer, in bottles or other closed containers, a tax équiva- 
lent to 10 per centum of the priée for which so sold ; and 

"(b) Upon ail natural rainerai waters or table waters, sold by the producer, 
bottier, or importer thereof, in bottles or other closed containers, at over 10 
cents per gallon, a tax of 2 cents per gallon." 

A reading of this section shows at once that Congress classified and 
referred to différent kinds of beverages which were to be subjected to 
the tax. 

[1] If this case were to be decided by the dictionary définition of 
"soft drink," then unquestionably sweet cider would be included; for 
according, for instance, to the Century Dictionary, "soft drink" is 
"any drink that is nonalcoholic, as lemonades, ginger aie, tea," etc. 
"Cider," according to the dictionaries, was "formerly any liquor made 
of the juice of fruits; now the expressed juice of apples, either before 
or after fermentation." "Hard cider" is "fermented cider." "Sweet 
cider" is "cider before fermentation or cider in which fermentation has 
been prevented." 

It is agreed by the parties, and it is a matter of common knowledge, 
that "sweet cider" is a nonalcoholic beverage, and therefore, within the 
dictionary définition supra, is a soft drink just as tea is a soft drink 
in the sensé of a nonalcoholic beverage. If, therefore, Congress had 
intended that every nonalcoholic beverage should be taxed under sec- 
tion 628 supra, it would hâve been easy to frame a statute which would 
hâve read merely that there shall be levied, assessed, collected, and paid 
certain taxes upon "ail soft drinks," or upon ail drinks, whether fer- 
mented or unfermented, containing less than one-half of 1 per cent, 
of alcohol. 

[2 1 It is a familiar rule of statutory construction that the législative 
body is not presumed to use meaningless language, or, putting the rule 
another way, that in ascertaining the législative intent due considéra- 
tion and weight shall be given to the words. and phrases of a statute. 

[3] The inquiry immediately suggests itself: In mentioning such 
well-known drinks as ginger aie, root béer, and others, why did Con- 
gress omit "sweet cider," when it is probably the oldest nonalcoholic 
beverage of ail the list set forth in section 628? The answer is to be 
found in the history of the législation as illuminating the phraseological 
,structure of the statute and in ascertaining the position of "cider" in 
common knowledge and in the English language. 
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"Cider" originally meant strong drink, and was known to the an- 
cients, as a most cursory examination of the encyclopsedias will dis- 
close. In médiéval English it was "cyder," and so continued until it 
attained its présent spelling. 

It has a familiar place in literature ; for Bacon refers to "a kind of 
cider made of a fruit of that country," and in Audley Court Tennyson 
speaks of "a flask of cider from his father's vats." An English revenue 
or excise statute of 1763 was known as the Cider Act. Sweet and hard 
cider hâve been désignations of the fermented and unfermented ex- 
pressed juice of apples in common use in the EngHsh language long be- 
fore any man now living was born. 

Doubtless in every state of the Union and almost in every corner of 
every state sweet cider is produced for home consumption or commer- 
cial distribution, and, whether in the Genesee Valley or the Shenandoah 
Valley, there is hardly a farm, large or small, where typical of the 
farms throughout the country, there is not some production of sweet 
cider. Yet, with the knowledge of its widespread production, Con- 
gress deliberately omitted mention of this healthful beverage from the 
statute hère under considération. 

An examination of the list of beverages specifically named in section 
628 (a) will show that, with the exception of "unfermented grape 
juice," ail are manufactured or artificially created, as distinguish from 
the natural juice of the apple expressed from it by mechanical means 
more or less simple. Artificial minerai waters and other carbonated 
waters are manifestly artificial. "Ginger aie" is defined in the Century 
Dictionary as "an efFervescing drink similar to ginger béer. The name 
was probably adopted by manufacturers to differentiate their produc- 
tion from ordinary ginger béer." Ginger béer is defined as "an efïerves- 
cing beverage made by fermenting ginger, cream of tartar and sugar 
with yeast and water." Root béer is a drink containing the extracted 
(not expressed) juices of varions roots, as of dock, dandelion, sarsa- 
parilla and sassafras. Sarsaparilla is derived from a plant found in 
varions countries throughout the world and the drink is not an express- 
ed juice, but a préparation made by extraction or some similar process. 

"Pop" is an effervescent beverage, so called from the sound made 
by the explosion of the cork, as ginger "pop," and is an old generic 
term for an effervescent drink. 

Dictionaries in common use do not define "unfermented grape juice," 
but the International Encyclopœdia states that it is made by expressing 
the juice, sweetening, heating to the boiling point, and sealing while still 
hot in cans or strong bottles. Albert E. Leach, a recognized authority 
on foods and beverages, in his work entitled Food Inspection and Anal- 
ysis, defines it as "the juice of grapes filtered, sterilized and put in glass 
containers." It is probably correct, therefore, to assume that unfer- 
mented grape juice is the expressed juice of the grape, and, if so, it is 
the only instance specifically mentioned in the statute of a beverage 
which is an expressed juice of a fruit as distinguished from beverages 
otherwise and artificially made. 

It is attempted to find support for the proposition for which the gov- 
ernment hère contends in the judicial définition of "soft drinks" in 
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some reported cases, but définitions must always be read in the light 
of subject-matter and of context and of the object sought to be accom- 
plished. 

In Eurêka Vinegar Co. v. Gazette Printing Co. (C. C.) 35 Fed. 570, 
will be found a discussion of the définition of the word "cider." It 
was there held : 

"In strictness, the juice of the apple before fermentation is siinply apple 
juice, and it is only by fermentation that it becomes cider ; and, when the 
word 'cider' alone is used in law or commerce, it is commonly understood to 
mean the fermented juice of apples." 

We think this conclusion was erroneous, but whether it was or not 
is a matter of no conséquence ; for the same court said : 

"The tenus 'sweet cider' and 'hard cider' arc in popular use to distinguish 
between the juice of the apple before and after fermentation." 

The statute under considération in that case referred to "alcohol, or 
any spirituous, ardent, vinous, malt or fermented Hquors" and the 
court construed "Old Orchard hard cider" as a fermented liquor with 
alcoholic content, and thus as failing within the statute. This conclu- 
sion was Sound and has nothing whatever to do with the question as 
to whether Congress under the act hère concerned intended to tax 
sweet cider as a soft drink. 

In State v. Oliver, 26 W. Va. 422, 53 Am. Rep. 79, the question was 
whether sale of crab cider was prohibited without a license under a 
statute which required a license for the sale of "spirituous liquors, 
wine, porter, aie, béer, and drinks of like nature." The court in a very 
interesting opinion held that crab cider was not comprehended within 
the classifications of the statute, and the case is an excellent illustra- 
tion of the doctrine of noscitur a sociis, and its reasoning fully sup- 
ports the contentions of plaintiflf in error instead of those of défendant 
in error. 

In Bradford v. Jones, 142 Ky. 820, 135 S. W. 290, the court was con- 
struing an ordinance which provided that "any person * * * who 
shall engage in the business of selling soft drinks shall pay a license tax. 
* * * >' fjjg court refers to "soft drinks that contain any per cent, 
of alcohol" as hurtful, and therefore within the régulation of the po- 
lice power of the state, and then refers to "soft drinks, as lemonade, 
soda water, and minerai waters * * * as not'detrimental to the 
public good and not needing police régulation." This décision and its 
observations may well hâve been sound for the purposes of the case 
there under considération, but they are not in the remotest sensé rele- 
vant to the case at bar. 

In this case Congress had been confronted with the gravest problem 
of taxation in its history. In the report of the Committee on Finance 
(65th Congress, First Session, Report No. 103 to accompanying H. R. 
4280) submitted by Senator Simmons attention was called to the fact 
that the Senate Committee on Finance had devoted more than 10 weeks 
to a considération of the bill, that the. printed hearings covered over 
650 pages, and that the hearings were attended by représentatives of 
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ncarly evcry interest affected by any of the provisions of the bill — i. e., 
the bill which ultiniately became the War Revenue Act on October 3, 
1917 (40 Stat. 300). In discussing "Title III, War Tax on Beverages," 
the report stated : 

"Your committee approves the scheme of the House bill by which so-called 
soft drlnks sold at soda foiintains, bottling establishments, and other siinilar 
places are tnxed through the médium of the tax imposed upon the earbonic 
aeid gas used in the production of carbonated waters and other drinlïs, but 
it believes that the tax of 8 cents per pound imposed by the House bill upon 
earbonic acid gas is too high, and recommend that the House rate be reduced 
to 5 cents [ler i)ound, to he paid by the purchaser, and that thi^ tax imposed 
on bottiers who malje their own earbonic acid gas and are not subject to this 
tax be corresiwndingly chauged from 2 cents to 1 cent per gallon on the 
beverages produced." 

It vvill be noted that in this report the only référence to so-called 
soft drinks assumed that they were drinks of the kind in which ear- 
bonic acid gas was used, and this is in part reflected in tlie act of 1917, 
which, so far as hère relevant, reads as f ollows : 

"Sec. 313. That there shall be levied, assessed, collerted, and paid — 

"(a) Upon ail prcpared sirups or extracts (intended for une in the manufac- 
ture or proâufiion of heverar/cs, commonlj/ Unoicn as soft drinks, bu soda 
foimtains, bottling estahUahirwnts, and other simihir places) soid by tlie manu- 
facturer, producer, or importer thereof, if so sold for not more than $1.30 
per gallon, a tax of 5 cents per gallon ; • * * 

"(b) Upon ail unferniented grape Juice. soft drinlcs or artificial minerai 
waters (not carbonated), and fermentod lifpiois containing less than one-half 
per centiim of alcohol, sold by the manufacturer, producer, or importer there- 
of, in [mttles or otlier closed containers, and upon ail ginger aie, root béer, 
sarsaparilla, pop, and other carbonated waters or beverages, manufactured 
and sold by the mil nu facturer, producer, or Importer of the earbonic acid 
gas used in cabonjitiiig the same, a tax of 1 cent i)er gallon ; and 

"(c) Upon ail naturnl minerai waters or table waters, sold by the producer, 
bottier, or importer tliereof, in bottles or other closed containers, at over 10 
cents i>€r gallon, a tax of 1 cent per gallon." 

(Italics ours.) Act of Oct. 3, 1017, 40 Stat. at L. 310-312. 

In the foregoing, which is the predecessor of the act hère under con- 
sidération, subdivision (a) refers to the prcpared sirups or extracts 
which are to be used in the manufacture or production of certain kinds 
of soft drinks by bottling establishments, while subdivision (b) refers 
to "soft drinks," inter alia, when manufactured or produced. It is plain 
that the term "soft drinks," had a trade significance and comprehénded 
différent kinds of soft drinks, as used in the 1917 Act. 

It will be noted that the words "unfermented grape juice" are not 
followed by the words "and other soft drinks," but merely by "soft 
drinks," thus indicating that Congress considered soft drinks as used 
in this section to be something else than unfermented fruit juices. Con- 
gress was clearly using this expression "soft drinks" not to distinguish 
one class of beverages from another from the viewpoint of a prohibi- 
tion or license act, but to distinguish soft drinks from the other items 
of the statute from a technical trade-name aspect. 

When the Revenue Bill of 1918 was under considération, Mr. Kitchin 
submitted the report of the House Committee on Ways and Means 
(65th Congress, Second Session, Report No. 767 to accompany H. R. 
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12663) and under the heading "Title VI, Tax on Beverages," that re- 
port read, in part, as follows : 

"In the case of ail other beverages, other than soft drlnks, the rates under 
existing law are doublet!. 

"The présent law levles the tax upon soft drinks, upon the basis of tho 
gallon and the présent tax only applies to soft drinks sold by the manufac- 
turer, producer, or importer. As a considérable portion of the soft drinks sold 
are compounded at the soda fountain, and not reached under existing law, 
the taxes levied under existing law are not great revenue produeers. In order 
to secure a greater revenue from soft drinks the bill provides that a tax of 
30 per cent, be levied upon the manufacturer's, producer's, or importer's selling 
price of cereal beverages, and that a tax of 20 per cent, be levied upon the 
manufacturer's, producer's, or importer's selling price of ail other soft drinks. 

"In the case of soft drinks, conipovmded or mixed at the .soda fountain, ice 
rroam parler, or other similar jiliices of business, and ice cream, ice cream 
soda, sundaes. or other sinnlar articles of food or drink when .sold for cou- 
sumption in or in proximity to such jilaccs of business, the bill levies a tax of 
2 cents for eaeh 10 cents or fraction thereof of the selling price to be collected 
from the consumer by the proprietor of the soda fountain or similar place of 
business and l'cturned (o the govi'rnment. In the case of sales amounting to 7 
cents or less fhe tax will only lie 1 cent. 

"ïhe following table shows the beveragc rates under existing law and un- 
der the proposed bill: 



"TTpon ail prepared sirups or extracts used in the manu- 
facture of soft drinks: 

If sold for not more than if l.,SO per gallon 

If sold for more than ii!l.,SO and not more than .S2 per gallon 

If sold for more than -¥2 and not more than .$.'5 per gallon 

If sold for more than .f.'î and not more than ^i per gallon 

If sold for more than §4 per gallon 

Upon ail unfermented grape juice, soft drinks, or artifl- 
cial minerai waters (not carbonated) sold by manufac- 
turer, producer, or importer in bottles or closed container 

Upon beverages derived wholly or in part from cereals 
or substitutes therefor, containing less than one-half 
per cent, of alcohol 

Upon ail ginger aie, root béer, sarsaparilla, pop, and ail 
other carbonated waters or beverages manuf'actured and 
sold by the manufacturer, producer, or importer of the 
carbonic acid gas used in carbonating the same ; 

Upon ail natural minerai waters or table waters sold by 
the producer, bottier, or importer thereof, in bottles or 
other closed containers, at over 10 cents per gallon. .. . 

Upon ail carbonic acid gas in drunas or other containers 
(intended for use in the manufacture or production of 
carbonated water or other drinks), sold by the manufac- 
turer, producer, or importer thereof per pound 

Soft drinks compounded or mixed at a soda fountain, ice 
cream parler, or other similar place of business, ice 
cream, ice cream sodas, sundaes, or other similar articles 
of food or drink, when sold for consumption in or in 

proximity in such place of business 

"(1) 2 cents per gallon 

"(2) 2 cents for each 10 cents or fraction thereof of the 
amount paid. When the charge is 7 cents or less the 
tax will be 1 cent." 



Existing 


Proposed' 


Law. 


Bill. 


Rate per 




Gallon 


Per Cent. 


$0.05 




.OS 




.10 




.15 




.20 






.01 



.01 



.01 



.01 



.05 



20 



30. 



20 



(1) 



(2>- 
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The report of the Senate Committee on Finance (65th Congress^ 
Third Session, Report No. 617 to accompanying H. R. 12863) câlled 
attention to the necessity of reducing taxation and stated : 

"The cessation of war, tlierefore, brought with it not only the opportunity, 
but the necessity of reducing the large tax budget which the House Imd voted." 

To this report was attached the report of the House Committee on 
Ways and Means above referred to. 

Whatever, theref ore, may hâve been the true construction of the 
act of 1917, it is apparent that Congress attempted to reduce rather 
than enlarge the field of taxation, and one of the most interesting fea- 
tures of the House Report is its classification of beverages for the 
purpose of pointing out the différence between the tax under the act 
of 1917 and the tax contemplated under the Revenue Bill of 1918. It 
will be noted that this classification follows the order of the act of 
1917, and that "soft drinks" are not put in the classification under the 
head of "ginger aie, root béer," etc. In the act hère concerned "un- 
ferniented grape juice" again appears as specifically mentioned and 
really standing alone, and ail the drinks mentioned by classification, such 
as "carbonated waters" or specifically named, such as "ginger aie," then 
follow and at the end, and in association with and foUowing thèse man- 
ufactured or artificial drinks are to be found the words "other soft 
drinks." 

As is well known there are hundreds, perhaps thousands, of manu- 
factured soft drinks with trade-names which are made up of varions 
components. and it was naturally impossible for Congress to attempt to 
enumerate this large collection of soft drinks, and no doubt Congress 
intended under the act under considération to tax ail kinds of soft 
drinks in which, among other things, carbonated or artificial waters 
or extracts or sirups or other ingrédients of one kind or another were 
tised. 

It is plain, however, that it never was the législative intent to include 
sweet cider, for there can be no other explanation of spécifie mention 
of unfermented grape juice, on the one hand, or of ginger aie, sarsa- 
parilla, etc., on the other. 

Congress had undoubtedly investigated ail aspects and data of this 
troublesome problem of taxation and arranged its schedules and picked 
out subject-matter for taxation, not in a haphazard way, but after thor- 
ough considération, in the light of the nation's necessities and the 
usual conflicting interests which are involved in any tax measure. 
When, therefore, it failed to include sweet cider, that failure must be 
regarded, not as an accident, but as a deliberate omission to include a 
beverage of common and widespread use, fully as well, if not better, 
known than any other beverage mentioned in section 628, supra. 

The necessity and desirability of examining closely the history of a 
statute has recently been illustrated in International Railway Company 

V. Davidson, 257 U. S. —, 42 Sup. Ct. 179, 66 L. Ed. , decided 

January 30, 1922, where the Suprême Court had occasion to construe 
the words "vessel or other conveyance" found in a fédéral statute. 

[4] It is a recognized rule of interprétation that — 
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"In cases of doubt or uneertainty, acts in pari materia, passée! eitlier be- 
fore or after, and whether repealed or still in force may be referred to lu 
order to discem the intent of the Législature in the use of particular terms, 
or in the enactment of particular provisions. • * » " Vane v. Newcombe, 
132 U. S. 220, 235, 10 Sup. Ct. 60, 33 L. Ed. 310; Stout v. Board of Commis- 
sioners, 107 Ind. 343, 348, 8 N. E. 222 ; Tlger v. Western Investment Co., 221 
U. S. 286, 306, 31 Sup. Ct. 578, 55 L. Ed. 738. 

Bailey v. Clark, 21 Wall. 284, 22 L. Ed. 651, îs a striking illustration 
of a resort to a subséquent statute to résolve the doubt as to the con- 
struction of a provision of a prior revenue act. See, also, Johnson v. 
Southern Pacific Co., 196 U. S. 1, 25 Sup. Ct. 158, 49 L,. Ed. 363; 
Wetmore v. Markoe, 196 U. S. 68, 25 Sup. Ct. 172, 49 h. Ed. 390, 2 
Ann. Cas. 265 ; and (for a statement of the principle) U. S. v. A. J. 
Woodrufï & Co., 175 Fed. 776, 99 C. C. A. 348. 

[5] Of course, in considering the list of taxable subjects, it must be 
remembered that the Législature is constantly making changes, and 
that caution must be exercised in appropriately assigning the weight 
to be given to such législation in construing the previous statute. In 
the case at bar, however, the Revenue Act of 1921, which became law 
on November 23, 1921 (42 Stat. 227), is most instructive. In the report 
submitted by Senator Penrose from the Committee on Finance (67th 
Congress, First Session, Report No. 275 to accompany H. R. 8245) 
the following is stated under the "Title VI, Tax on Soft Drinks and 
Constituent Parts Thereof " : 

"Section 600 imposes manufacturers' sales taxes as follows: Two cents 
per gallon upon cereal beverages: 2 cents per gallon iipon unfermented fruit 
juices intended for consumption as beverages ; 2 cents per gallon upon 'still' 
or noncarbonated soft drinks ; 10 cents per gallon upon natural or artificial 
minerai vraters; 7% cents per gallon upon flnished or fountain sirups usecl in 
manufacturing or mixing soft drinks ; and 5 cents per pound upon earbonic 
acid gas. * * * 

"By section 628 of the Revenue Act of 1918 a tax of 15 per cent, is im- 
posed upon the manufacturer's selling price on cereal beverages, and a like 
tax of 10 per cent, is imposed upon the manufacturer's selling price of ail 
other soft drinks except natural minerai or table waters, which are taxable 
at the rate of 2 cents per gallon if sold at over 10 cents per gallon." 

It will be noted that for the first time "unfermented fruit juices" 
are mentioned as a class in contrast with the single item of "unferment- 
ed grape juice" in the previous statutes, and it will also be noted that 
there is a new classification in the way of "still or noncarbonated soft 
drinks." 

Thèse recommendations took form in section 602 of the Revenue 
Act of 1921, which reads as follows: 

"See. 602. That from and after January 1, 1922, there shall be levled, as- 
sessed, collected, and paid, in lieu of the taxes imposed by section 628 and 
630 of the Revenue Act of 1918— 

"(a) Upon ail beverages derived wholly or in part from cereals or substi- 
tutes therefor, containing less than one-half of 1 per centum of alcohol by 
volume, sold by the manufacturer, producer, or importer, a tax of 2 cents per 
gallon. 

"(b) Upon ail unfermented fruit juices, in natural or slightly concentrated 
form, or such fruit juices to vehich sugar has been added (as distinguished 
from flnished or fountain sirups), intended for consumption as beverages with 
the addition of water or water and sugar, and upon ail imitations of any such 
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fruit juices, and upon ail carbonated beverages, commonlu knoicn as soft 
drinks (except those deseribed in subdivision [a]), manufactured, compounded, 
or mlxed by the use of concentrate, essence or extract, instead of a finished 
or fountaln sirup, sold by the manufacturer, producer or importer, a tax of 
2 cents per gallon. 

"(c) Upon ail stlU drinks, containing less than one-lialf of 1 per centum of 
alcohol by volume, intended for consumption as beverages in tlie form in which 
sold (except natural or artiticial minerai and table waters and imitations 
thereof, and pure apple cider), sold by the manufacturer, producer or importer, 
a tax of 2 cents per gallon. 

"(d) Upon ail natural or artificial minerai waters or table waters, whether 
carbonated or not, and ail imitations thereof, sold by the producer, bottier, or 
importer thereof, in bottles or other closed containers, at over 12^^ cents per 
gallon, a tax of 2 cents per gallon. 

"(e) Upon ail finished or fountaln sirups of the kinds used in manufactur- 
ing, compounding, or mixing drinks commonly known as soft drinks, sold by 
the manufacturer, producer, or importer, a tax of 9 cents per gallon ; except 
that in the ca.se of any such sirups intended to be used in the manufacture of 
carbonated beverages sold in bottles or other closed containers the rate shall 
be 6 cents per gallon. Where any person conducting a soda fountaln, ice 
cream parler, or other similar place of business manufactures any sirups of 
the kinds described in this subdivision, there shiill be ievipd, assessed, collect- 
ed, and paid on each gallon manufactured and used in the préparation of soft 
drinks a tax of 9 cents per gallon. * * * " 

(Italics ours.) 

The foregoing contains an orderly and, in a sensé, scientific classi- 
fication of soft drlnlcs. The statute seems to indicate that for com- 
mercial purposes to unfermented fruit juices there is added sugar or 
water or sugar and water, and consequently pure apple cider is not a 
soft drink under subdivision (b) of the statute, supra; nor is it a 
soft drink under (e), supra, which subdivision defines another class 
of soft drinks. Pure apple cider would come under the classification 
of still drinks (not soft drinks) containing less than one-half of 1 
per cent, of alcohol. The exceptions under subdivision (c) are nat- 
ural or artificial minerai and table waters and imitations thereof, which 
are dealt with under subdivision (d) ; and then standing eut in sharp 
contrast to ail other drinks and singled out from the hundreds or thou- 
sands of drinks of one kind or another is pure apple cider. 

Certainly by the test of sub.seqvtent législation there could be no more 
convincing proof that it never was the intent of Congress to tax sweet 
cider. and it is plain that Congress only thought that it was necessary 
specifically to except pure apple cider, when for the first time there 
appeared a classification — i. e., still drinks — under which it would 
naturally be included. 

[6] It is urged, however, that article 13 of Régulation 52 of the 
Commissioner of Internai Revenue must be regardefl as a practical 
construction of the statute. Article 13 provides: 

"Hoft Drinks. * * * the term 'other soft drinks' includes, among other 
drinks. apple juico * * * and other fruit juices sold as beverages by the 
manufacturer in bottles or other clo.sed containers." 

The rules as to the efïect of an administrative régulation need not be 
elaborately stated. The most familiar are those which hold that, where 
an executive officer or department is empowered to make régulations, 
such régulations, if not inconsistent with the statute, hâve the force of 
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law, and those which require, by virtue of the doctrine of practical con- 
struction, ihat great heed shall be given to the construction which an 
executive officer or department places upon a statute, particularly 
where such construction had been foUowed for a considérable period 
of time; but an executive officer or department cannot vvrite into a 
statute something which is not there, and a régulation such as quoted 
supra amounts to nothing more than an expression of opinion by an 
administrative officer, and not by a court. This article 13 must there- 
fore be laid aside without further considération. 

[7] Finally, the most that can be said in favor of contention of de- 
fendant in error is that the question hère presented is doubtful and 
seriously debatable. In such circumstances it must be remembered 
that the imposition of a tax is one of the highest and gravest powers 
of sovereignty. 

In calling attention to the fact that the Suprême Court had repeated- 
ly held that the custom revenue laws should be liberally interpreted in 
favor of the importer, Mr. Justice Brown, in Eidman v. Martinez, 184 
U. S. 578, 583, 22 Sup. Ct. 515, 517 (46 L. Ed. 697), stated the gênerai 
principle as f ollows : 

"It is an old and familiar rule of the En^Hsh courts, applicable to ail forms 
iif taxation, and pni-ticularly spécial taxes, tliat tUe sovereign is bound to ex- 
press its intention to tax in clear and unamlngvious language. * * * " 

It is suggested arguendo that there was no économie reason for omit- 
ting cider from the statute hère discussed. The reason or occasion for 
a tax is a matter for législative, and not for judicial, considération : 
but the best answer to this suggestion is found in the Revenue Act of 
1921 which disclosed that Congress, for reasons it thought wise, ex- 
pressly exchided pure apple cider from the list of taxable subject- 
matter. 

We are fuUy satisfied that sweet cider is not subject to the tax, but, 
in any event, it is plain that in this instance Congress has not expressed 
its intention to tax sweet cider in that clear and unambiguous language 
which must be présent before it should be held that a particular ar- 
ticle of commerce is subject to a tax statute which does not name it spe- 
cifically and comprehends it only if a meaning be given to the term 
"other soft drinks"' which neither the history nor the structure of the 
statute justifies. 

Judgment reversed. 

MANTON, Circuit Judge (dissenting). An answer was filed to the 
complaint in this action which seeks to recover the return of taxes paid 
under the Reverfue Act of 1918 under protest. Thereafter the déniai 
of the material allégations of the complaint set forth in that answer 
was withdrawn by stipulation, and a motion made by the internai rev- 
enue collector for judgment oii the pleadings. It resulted in the dis- 
missal of the complaint on the merits, and judgment was thereafter 
entered against the plaintiff in error. This writ is sued out seeking to 
review the judgment so entered, 

The plaintiff in error is engaged in the manufacture and sale of sweet 
cider containing less than one-half of one per cent, of alcohol, and for 
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a sale which was made the collecter of internai revenue for the Twenty- 
Eighth district of the state of New York, by virtue of authority claim- 
ed to be vested in him, assessed a tax under the Revenue Act of 1918 
(40 Stat. 1057, 1116). The tax, amounting to $386.22, was paid by 
the plaintiff in error under protest. Thereafter it filed a claim for the 
refund of this tax. This claim was disallowed, and it has resulted in 
this action. The theory of the plaintiff in error's right of recovery is 
based upon the ground that sweet cider is not taxable as a beverage 
within the provisions of the Revenue Act of 1918; further, that if cider 
is taxable, the Commissioner of Internai Revenue had no authority for 
and could not collect a tax which included the price of the container 
in which the cider was sold. 

The act in question (40 Stat. 1057, 1116) provides for a tax on bev- 
erages derived from cereals or substitutes thereof and containing less 
than one-half of 1 per cent, of alcohol sold by the manufacturer, pro- 
ducer, or importer, in bottles or other closed containers, and a tax on 
ail unfermented grape juice, ginger aie, root béer, sarsaparilla, pop, 
artificial minerai waters (carbonated or not carbonated), other carbo- 
nated waters or beverages, and other soft drinks, sold by the manufac- 
turer, producer, or importer, in bottles or other closed containers. 
This is a tax équivalent to 10 per cent, of the price for which they are 
sold. The act provides that the tax is levied, assessed, and collected 
in lieu of the tax imposed by section 313 of the Revenue Act of 1917 
(40 Stat. 300, 312). This act also provided a tax on soft drinks. It 
is provided by the Revenue Act of 1918 (section 1309, 40 Stat. 1057, 
1143 [Comp. St. Ann. Supp. 1919, §§ 6371i/2i, 63711/2]']) that the 
Commissioner of Internai Revenue with the approval of the Secretary, 
is authorized to make ail needful rules and régulations for the enforce- 
ment of its provisions, and it is provided by section 1310a (section 
63711/^k) that, in the case of overpayment or overcollection of any 
tax proposed by section 628 (section 6161i/2d), the person making such 
overpayment or overcollection may take crédit therefor against taxes 
due upon any monthly return, and shall make refund of any excessive 
amount collected by him upon proper application by the person entitled 
thereto. Pursuant to this authority, the collector of internai revenue 
formulated articles 11 and 13 of Régulation 52, which was approved on 
May 3, 1919, relating to this tax on soft drinks sold in bottles or other 
closed containers. In substance, it provides that the amount paid for 
the beverage in the closed container is a basis for Computing the tax, 
thougb the container is billed separately. If the beverage is sold under 
an agreement by which the manufacturer is to refund the purchaser 
a specified amount upon the return of the container, the tax neverthe- 
less attached to the whole price, including the amount agreed to be re- 
funded upon the return of the container. And in such case the manu- 
facturer may take crédit in any monthly return for that portion of the 
tax paid which the amount actually refunded to the purchaser for the 
return of the container bears to the total sales priées as above computed. 
Crédit is allowed only if at the time of making return and paying tax 
on the original sale a statement has been attached to the return showing 
the containers subject to refund, and at the time of the application for 
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the crédit separate affidavit is made of the refunds actually identifying 
them with the sales referred to. By article 13 of the Internai Revenue 
Department, rule that fermented liquors other than cereal beverages are 
taxable at the rate of 10 per cent., the term "other soft drinks" includes 
among other things, fruit juices sold as beverages by the manufacturer 
in bottles or other closed containers. The question presented is whether 
"sv^^eet cider," as that term is commonly understood, is a soft drink 
under the provision of section 628a of the Revenue Act of 1918. In 
common phrase, cider is referred to (a) as sweet cider and (b) as hard 
cider. It is defined as "formerly any liquor made of the juice of fruits 
and now as the expressed juice of apples, either before or after fer- 
mentation." Century Dictionai-y. Sweet cider is cider before fermen- 
tation, and hard cider is that which has lost its sweetness from fermen- 
tation. Before the change of sweet cider to hard, the liquid is nothing 
but apple juice, and the fermentation is the yeast or leavening of the 
juice of the apple. It is this which clianges the cider from sweet to 
hard. 

The courts are obligated to take notice of the ordinary acceptation of 
the words in the English language and also such matters of science as 
are well known to ail men of common understanding and intelligence. 
Brown v. Piper, 91 U. S. 37, 23 L. Ed. 200; Terhune v. Phillips, 99 
U. S. 592, 25 L. Ed. 293 ; King v. Gallum, 109 U. S. 99, 3 Sup. Ct. 85, 
27 h. Ed. 870. 

The meaning of the word "cider," its method of production and its 
gênerai constituents are matters of common knowledge and upon 
which ail books of accepted authority agrée. No court would be justi- 
fied in afifecting ignorance of thèse facts or in closing its eye to them 
in a case requiring their application. Eurêka Vinegar Co. v. Gazette 
Printing Co. (C. C.) 35 Fed. 570. As that term is commonly under- 
stood, cider is the expressed juice of apples, either fermented or un- 
fermented. The terms "sweet cider" and "hard cider" are used to dis- 
tinguish in the popular understanding between the juices of the fruit 
before and after fermentation. It is a matter of common knowledge 
that sweet cider is not intoxicating. There may be a trace of alcohol, 
but it is not more than one-half of 1 per cent. In State v. Oliver, 26 
W. Va. 422, 53 Am. Rep. 79, the court held that cider or crab cider 
was not a spirituous liquor, and that — 

This "common bevcrngo found in evory locality, iised more or less at cor- 
tain seasons by ail classes ot our people, as well as for many culiuary puvpos- 
e.s, as for a beverage, would naturally be présent in the minds of every legis- 
lator who was endeavoring to classify and arrange artiflcial drinks technical- 
ly correct but not in popular understanding. ÏUe term should be construed 
according to universal use and understanding." 

Unadulterated juice of apples pressed by the addition of one-tentli 
of 1 per cent, of benzoate of soda, and called preserved sweet cider, is 
not within the National Prohibition Act of October, 1919 (41 Stat. 
305). Hildick Apple Juice Co., Inc., v. WiUiams (D. C.) 269 Fed. 184. 
As the term "soft drink" is univerally used and understood, cider is 
within that class of beverage. "Soft drinks" has been commonly un- 
derstood to mean nonintoxicating beverages. 
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"While ineluding leraonade, soda water, minerai waters, and other innocent 
and harmless beverages that are and hâve been for years sold ail over the 
country, they are generally used in référence to 'malt mead,' uear béer,' and 
other alcoholic décoctions, invented to take the place of intoxicating drinks." 
Bradford v. Jones, 142 Ky. 820, 135 S. W. 290. 

By the use of the word "other," Congress dénotes grape juice as a 
fruit drink and taxes other drinks considered to be of a similar iiature 
or "soft." To give meaning to the term "soft drinks" in the statute, 
it is essential to charge Congress with an intent to mean and to include 
other fruit juices. I do not think that Congress intended to discrim- 
inate in favor of sweet cider. No économie reason is advanced why 
fruit juices such as grape juice should be taxed and the juice of ap- 
ples should not. Pursuant to his authority, the Commissioner of In- 
ternai Revenue has ruled that by article 13 of Régulation 52 sweet cider 
is taxable. Md. Casualty Co. v. U. S-, 251 U. S. 342, 40 Sup. Ct. 155, 
64 L. Ed. 297. I think this régulation was not in conflict with the 
statutory provision, and that by virtue of the authority thus intrusted 
to the Commissioner sweet cider in this instance is properly taxable. 

Nor was it error to hold below that the tax was rightly imposed 
upon the sale priée of both the contents and the container. By a de- 
partmental régulation, a rule has been established which forms a basis 
for the tax on the sale priée of both the beverage and container. A 
departmental régulation addressed to and reasonably adapted to the 
enforcement of the act of Congress, the administration of which is 
confided to such department, has the force and efïect of law, if it be 
not in conflict with expressed statutorv provision. U. S. v. Grimaud. 
220 U. S. 506, 31 Sup. Ct. 480, 55 L. Éd. 563 ; U. S. v. Morehead, 243 
U. S. 607, 37 Sup. Ct. 458, 61 L. Ed. 926. The acts of the Commis- 
sioner are presumed to be the acts of the Secretary of the Treasury. In 
re Huttman (D. C.) 70 Fed. 699. Section 628 provides that soft drinks 
sold by the manufacturer or producer "in bottles or other closed con- 
tainers" imposes a tax équivalent to 10 per cent, of the priée for which 
se sold. The manufacturer in the course of his business may agrée to 
make a refund upon the return of the container, and, while the selling 
price of the beverage includes the priée of the container, he is entitled, 
under the departmental régulation, to a rebate upon a proper showing. 
By the delivery of the beverage a sale is made, and indicates the intent 
on the part of the manufacturer to sell both. The price is fixed for both. 
This is reasonable because the plaintiff in error does not know that the 
container will be returned for the refund. Reasonable provision is 
inade that, if it is returned, full crédit may be obtained. Under thèse 
circumstances, the selling price of the beverage and container are an 
inséparable total. The tax attaches when the beverage is sold, when 
the vendor passes title to the purchaser. I think the régulation is a 
reasonable one and provides fairly for the refund. The phrase "sold 
by the manufacturer, producer or importer in bottles or other closed 
containers," indicates an intent by Congress that the beverage taxed 
shall be that sold in such closed containers, and that the price upon 
which the tax shall be imposed is the price charged by the manufac- 
turer at the time he sells and on the total selling price. 
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Our attention is called to Revenue Act Nov. 23, 1921, § 602, which 
repeals the section of the law under considération in the présent case. 
In the 1921 act Congress specifically exempts "pure apple cider." Sub- 
division (c), § 602. It is argued from this that Congress did not intend 
to include cider in the définition of "other soft drinks" in the act of 
1918. But a statutory provision the meaning of which is not clear 
should be construed with référence not only to the statute as a whole, 
but with référence to contemporaneous and subséquent enacted statutes 
in pari materia. Where a statute repeals or replaces an earUer law, any 
■change of language is more consistent with the change of intent than 
with the purpose of defining or declaring the meaning of the language 
of the earlier repealed statute. U. S. v. A. J. Woodruff & Co., 175 Fed. 
776, 99 C. C. A. 348. 

The court below, holding that the complaint did not state facts suf- 
ficient to constitute a cause of action, was right, and the judgment 
rendered for the défendant should be affirmed. 



In re TIDEWATER COAL EXCHANGE. 

(Circuit Court of Appeals, Second Circuit. February 20, 1922.) 
Nos. 112, 117, 118. 

1. Bankruptcy (^=370— Tidewater Coal Exchange held "unincorporated company," 

subject to act. 

The ïidewater Coal Exchange was an unincorporated association fonn- 
ed during the war, at the instance of the Councll of National Défense, to 
expedite the transshlpment of coal at tidewater points and the release of 
coal cars. Its members were tidewater coal shlppers and consignées, and 
Ineluded individuals, corporations, and partnerships. It had no consti- 
tution, articles of association, or by-la>vs, no capital stock, made no 
charge for memberahip, and collected no fées, but adopted rules and 
operated under direction of a commissioner and an executive commlttee, 
and its expenses were paid by the railroads and government Railroad 
Administration. Held, that it was an "unincorporated company," withln 
the meaning of Bankruptcy Act, S 4b (Comp. St. i 9588), and subject to 
adjudication as a bankrupt. 

2. Associations ©=3 18— Evidence €=>69— Regularlty of proceedings presumed. 

An association being solely a créature of convention between the mem- 
bers, no check exista upon its right to transact its business in such man- 
ner as it may agrée upon, so long as it does not act lUegally or contrary 
to public policy, and the regularity of the proceedings of ofDcers is pre- 
sumed, in the absence of a showlng to the contrary. 

3. Associations (g=si8 — Farmal acceptance of résignation of member of managing 

commlttee not essential to effectiveness. 

Formai acceptance of the résignation of a member of the executive com- 
mlttee of an association heid not essential to its effectiveness. 
4 Bankruptcy <s=>6l— Adoption by unincorporated company of resolution consent- 
ing to adjudication heid valid; "act of bankruptcy." 

Where the executive commlttee of an association, which was the gdv- 
erning body, with authorlty to make rules, had made no rule as to quo- 
rum or proxles, but it was the "usa al practiee" to permit members not 
présent at met'tlnfrn to lie rppresentod by another menïber of thelr flrm or 
corporation, the adoption by unaiiimous vote of five of the elght members 

^5=iFor other cases see aame toplc & KEV-NUMDER in ail Key-Numbered Dlgests & Indexes 
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of the coiiimiftee who wore présent or so rcpresented of a résolution ad- 
mitting the Juability of the association to pay its debts and consenting 
to its adjudication as a banlsrupt held valid and effective as an act of 
banlvruptcy. 

[Ed. Note, — For other définitions, see Words and Phrases, First and 
Second Séries, Act of Banliruptey.] 

5. Bankruptcy <S;==>88(2)— Permitting creditor to intervene and answer pétition 
after five days discretionary. 

Under Banla-uptcy Act, § 18b (Comp. St. § 9602), tbe right of a creditor 
to answer an involiintary pétition ceases on the expiration of flve days 
from return day, and déniai of a motion by a creditor for leave to in- 
teryene and answer, mnde two moiiths after return day without sufflcient 
excuse, held vvitliin the discrétion of the court. 

Pétition to Revise and Appeals from the District Court of the United 
States for the Southern District of New York. 

In the matter of the Tidewater Coal Exchange, bankrupt. The New 
England Coal & Coke Company, the Delaware Steamship & Commerce 
Corporation, and the Achibald McNeil & Sons Company, Inc., appeal 
from and pétition to revise différent orders of the District Court. Af- 
firmed. 

For opinions below, see 274 Fed. 1008, 1011. See, also, 280 Fed. 
648. Certiorari denied Delaware Steamship & Commerce Corporation 

V. New England Coal & Coke Ce, 257 U. S. , 42 Sup. Ct. 587, 66 

L. Ed. — . 

James F. Curtis and Root, Clark, Buckner & Howland, ail of New 
York City, for New England Coal & Coke Co., and others. 

Peale & McLaughlin and John Caldwell Myers, ail of New York 
City (John W. Davis, of New York City, of counsel), for Archibald 
McNeil & Sons Co., Inc., and protective committee of shippers of Tide- 
water Coal Exch. 

Nelson B. Cramer, of Cincinnati, Ohio, and T. K. Schmuck, of New 
York City, for Delaware Steamship & Commerce Corporation, 

BeforeROGERS, HOUGH, and MANTON, Circuit Judges. 

ROGERS, Circuit Judge. The New England Coal & Coke Com- 
pany, which is a Massachusetts corporation, together with two other 
corporations, alleging themselves to be creditors of the Tidewater Coaf 
Exchange, hereinafter called the Exchange, filed a pétition in the Dis- 
trict Court for the Southern District of New York on May 12, 1921, 
in which they asked that the Exchange be adjudged a bankrupt. The 
claims of the petitioning creditors aggregated $276.687.37. The péti- 
tion alleged that the Exchange was insolvent, and that while insolvent, 
and within four months of the filing of the pétition, to wit, on May 11, 
1921, it committed an act of bankruptcy, in that it admitted in writing 
its inability to pay its debts and its willingness to be adjudged a bank- 
rupt on that ground. 

The Ëxchange put in an answer, and set up certain facts, hereinafter 
more fully referred to, and averred that, in view of the facts which it 
alleged, it was in doubt whether or not it was subject to the provisions 
bf the Bankruptcy Act (Comp. St. §§ 9585-9656). 

Ê=5For other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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A "protective committee of shippers of Tidewater Coal Exchange," 
by Howard Adams, chaîrman, pursuant to leave of court, intervened 
and filed an answer, in which they denied that the Exchange was such 
a person or incorporated company as could be adjudicated a bankrupt 
nnder the act. The answer also denied that the Exchange had com- 
mitted the acts of bankruptcy set forth in the pétition, and further 
stated on information and belief that the Exchange was not insolvent. 

The Archibald McNeil & Sons Company, Inc., similarly intervened, 
and put in a separate, but similar, answer. 

The Delaware Steamship & Commerce Corporation asked leave to 
intervene and answer. Its proposed answer the court, in the exercise 
of its discrétion, decHned to receive. 

The petitioning creditors afterwards moved to strike out the answer 
of the protective committee of shippers of the Tidewater Coal Ex- 
change and the amended answer of Archibald McNeil & Sons Com- 
pany, Inc. The ground upon which this pétition was based was that 
neither the protective committee nor the Archibald McNeil Company 
was a creditor of the bankrupt, or a person authorized to file an answer 
under the provisons of the Bankruptcy Act. Thèse motions were de- 
nied by order dated August 4, 1921. The petitioning creditors there- 
upon filed a pétition to revise the order denying the motions to stnke 
out the answers above referred to. 

The Protective Committee and the Archibald McNeil Company each 
appealed from the order of July 27, 1921, which adjudicated the Ex- 
change a bankrupt. 

The Delaware Steamship & Commerce Corporation also filed a péti- 
tion for appeal from the order of July 27, 1921, adjudicating the Ex- 
change a bankrupt, and from the order, dated August 4, 1921, denying 
its motion to intervene and file its answers. It also filed a pétition to 
revise both orders. 

On August 12, 1921, the District Court entered an order consolidat- 
ing the appeals and pétitions to revise, and directed that they should 
be heard on a single record. They were argued in this court together, 
and they will be disposed of in a single opinion. The case was dis- 
posed of by the District Judge upon a stipulation of facts, certain of 
which will be referred to as we proceed. 

[1 J The first question we hâve to consider is whether the Exchange 
is such a person or company as can be adjudicated a bankrupt within 
the meaning of the Bankruptcy Act. The District Court concluded that 
it came within the purview of the act, and accordingly adjudged it a 
bankrupt. Before proceeding to consider whether the Exchange comes 
within the terms of the act, it is necessary to refer to the nature of the 
association and the object which it was created to accomplish and how 
it came into being. It appears that it was organized at the instance of 
the Council of National Défense on June 20, 1917, and that it continued 
in existence until April 30, 1920. It was established to expedite the 
transshipment of coal at tidewater points and to secure the prompt 
release of coal cars at the various ports. In November, 1917, under 
an order of the Fuel Administrator, every shipper of bituminous coal 
for transshipment at any one of the tidewater ports where the Ex- 
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change operated was obligated to consign ail shipments of coal to the 
Exchange. Thèse shipments and consignments were to be made in ac- 
cordance with and subiect to the provisions of the existing rules of 
the Exchange. As a resuit of this order, shippers of coal were forced 
to use it in connection with tidewater shipments, although nothing in 
the Fuel Administrator's order made such an involuntary shipper a 
member of the Exchange. The Exchange was not incorporated. It 
had no constitution or articles of association or by-laws. When it 
was formed certain rules were adopted, and were subsequently revised, 
and under its rules the Exchange f unctioned. 

The original rules of the Exchange provided that any tidewater coal 
shipper or consignée could become a member of the Exchange, subject 
to the approval of the executive committee, provided he subscribed to 
the agreements covering the handling of coal through the Exchange. 
The membership of the Exchange included, not only individuals, but 
corporations and partnerships as well. No member was required to 
contribute any capital, to pay any initiation fee or sufïer any assess- 
ments, or to bear or pay any of the expenses of the Exchange. Its 
opérations were conducted at no cost to the members and without any 
possibility of pecuniary profit. There was no capital involved in this 
common undertaking, and by arrangement with varions railroads ail 
of the operating expenses of the Exchange were borne and paid by the 
railroads. During the period of government control of railroads, the 
Director General of Railroads took over and assumed the obligations 
of the railroads with respect to expenses. 

The chief administrative offieer of the Exchange was a commission- 
er. There was also an executive committee, which seems to hâve had 
its origin in the executive committee of the tidewater producers, who, 
with the railroads, co-operated in bringing about the formation of the 
Exchange. The original rules of the Exchange made no provision for 
the sélection of a commissioner or for the sélection or élection of an 
executive committee. The revised rules of the Exchange provided that 
the executive committee should be elected by the members of the 
Exchange, but thèse contained no provision with respect to the élection 
or sélection of a commissioner. 

We now corne to consider whether the Exchange comes within the 
purview of the Bankruptcy Act. Section 4 of the act (Comp. St. § 
9588) enumerates the persons who shall be entitled to the benefits of the 
act. Subdivision "b" of section 4 déclares that— 

"Any natural person, except a wage-earner, or a persoii engaged chiefly In 
farminjî or the tillage of the soil, any vnincorporatcd eompany, and any cor- 
poration engaged principally in mamifacturing, trading, printing, publishlng, 
mining, or mercantile pursiiits, * * * may be adjudged an involuntary 
banknipt. * * • " 

The act in section 4 makes three classes subject to its provisions and 
liable to be adjudged an involuntary bankrupt: (1) "Any natural per- 
son," except such as are engaged in certain enumerated pursuits; (2) 
"any unincorporated company ;" (3) "any corporation" engjaged in cer- 
tain enumerated pursuits. And section 5 (Comp. St. § 9589) provides 
280 F.— 41 



642 280 FEDERAL REPORTER 

a fourth class and déclares that "a partnership" may be adjudged a 
bankrupt. 

The act in its first section defines the meaning of words and phrases 
used in the act, and there are 30 of such définitions. But nowhere in 
the act is there to be f ound any définition of the meaning of the words 
"unincorporated company." The court must therefore détermine their 
meaning, and in attempting to do so we find Httle assistance in the 
cases. In 1904, in Burkhart v. German-American Bank (D. C.) 137 
Fed. 958, Judge Thompson, speaking of an "unincorporated company" 
under section 4b of the act, said : 

"It is generally understood to be a body or association oecuiiying mlddle 
ground between partnerships and stock corporations, possessing some of tho 
powers and privilèges of botti, and is generally so reeognized \fy tlie courts." 

In 1905 the District Court for the Southern District of New York in 
the case of In re Seaboard Fire Underwriters, 137 Fed. 987, held that 
an unincorporated Lloyd's association of fire underwriters was "an 
unincorporated company," within the meaning of the act, and as such 
subject to be adjudicated a bankrupt, although, if it had been incorpo- 
rated, it could not hâve been proceeded against, because corporations 
carrying on the business of insurance were expressly excepted f rom the 
provisions of the act. Judge Holt in the above case, referring to sec- 
tion 4b, said: 

"Under thls provision, in my opinion, any unincorporated company may be 
adjudged a bankrupt," and "that any unincorporated company engaged in 
any kind of busine.ss may be put into l)ankruptcy if it is insolvent and bas 
committed an act of baukruptcy." 

In 1914 the District Court for the District of Massachusets, in the 
case of In re Associated Trust, 222 Fed. 1012, held that a trust asso- 
ciation, created by an instrument of trust providing that the property 
acquired should be held and managed by a trustée, but the capital of 
which was contributed by certificate holders, who had powef to elect 
a trustée in case of a vacancy, each share having one vote, also power to 
amend the déclaration of trust, increase the number of shares, and by 
a three-fourths vote terminate the trust, was an "unincorporated com- 
pany" within the meaning of the act. The court thought the words 
of the act implied — 

"an association of individuals, not partners, carrying on business under a 
distinct name, and having common rights inter se, but having no individual 
ownership in the joint property, no individual control over the business in 
whlch their joint capital is embarked, and no direct individual liability for 
the company's debts. Its use in connection with the word 'unincorporated' 
would seem to imply that the organization should hâve some of the attributes 
usually found in corporations." 

The court thought the words "unincorporated company" exactly de- 
scribed what the respondent was. 

In 1917 the Circuit Court of Appeals in the Third Circuit had the 
meaning of the words "unincorporated company" as used in this act 
béfore it in the case of In re Order of Sparta, 242 Fed. 235, 155 C. C. 
A. 75. The Order of Sparta was an unincorporated fraternal béné- 
ficiai association. It had no capital stock, and its members were not 
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liable for its debts or the benefit certificates which it issùed to its mem- 
bers ; thèse being payable only eut of its treasury. It was not organized 
for profit, but for the sole benefit of its members and beneficiaries. Its 
purpose was fraternal or social and bénéficiai. The court below held it 
was an unincorporated company within the meaning of the act, and as 
such might be adjudicated a bankrupt ; and this was affirmed. In the 
course of its opinion the court said : 

"Whatever may be the fiill scope of the vvord 'company,' it does include at 
least any unincorporated association or group of individuals whose object and 
purpose are either whoUy or chiefiy of the saine kind as the object and pur- 
pose of a moneyed business, or commercial corporation. A corporation is also 
a group of individuals, and the fact that one group bas a charter, while an- 
other group witli an identical ohject has none, hardly furnishes a .suffleient 
reason for exenipting the latter from the scope of the act." 

A company is defined in the Century Dictionary as "a number of 
persons united for performing or carrying on anything jointly." If 
such a number of persons are united for carrying on any kind of busi- 
ness enterprise jointly, and are not incorporated, and do not constitute 
a partnership, they are an "unincorporated company" within the true 
intent and meaning of the acts of Congress relating to bankruptcy. We 
are not now called upon to détermine whether a company which is not 
engaged in carrying on some sort of trade or business enterprise, some 
commercial or industrial undertaking, is or is not also comprehended 
by the words ; for it is clear that what the Exchange was created to 
accomplish was clearly a business or commercial enterprise. 

If each word in the phrase "any unincorporated company" is given 
its ordinary and popular meaning, the Exchange is unquestionably in- 
cluded therein; and, considering the phrase as a whole and in the light 
of the subject-matter of the act, we can see no reason for giving it a 
restricted meaning which would exclude it. It is not a "corporation," 
not having been incorporated at the time involved. It is not a partner- 
ship, there being no agreement to divide the profit and bear the loss. 
It is not a joint-stock company, for there is no stock. It is simply an 
unincorporated company or association engaged in the prosecution of 
a business enterprise, as distinguished from one which is charitable, 
or religions, or educational, or social. 

It is true the Exchange did no trading. It bought no coal and sold 
no coal. It was not designed to earn a profit for itself. It was a mère 
instrumentality or device created to provide for the handling of coal 
in tidewater ports in such a manner that the coal-laden cars could be 
unloaded rapidly, and so promptly released for the handling of other 
coal. It was in effect a clearing house for coal ; but a clearing house 
for coal is as truly a commercial enterprise as is a clearing house for 
the settling of balances between banks arising from the interchange of 
checks and drafts. Whether an unincorporated company not organized 
for a business purpose can be adjudicated a bankrupt under the act 
is not before us and is not decided. It is sufficient that the Exchange 
is an association of individuals in pursuit of a common business ob- 
ject, under a control agreed to by ail its members, and capable of hav- 
ing debtors and creditors, and which is neither a corporation, nor a 
partnership, nor a joint-stock company. It is "an unincorporated com- 
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pany" within the meaning of the act, and as such can be adjudicated a 
bankrupt. 

This makes it necessary to inquire whether at the time of the adju- 
dication it had committed an act of bankruptcy, or was insolvent. The 
"stipulation of facts," already referred to, among other things stipulat- 
ed as follows: 

"(1) After the filing of the invoUintary pétition in banlmiptcy against the 
Tiâewater Coal Exchange on May 9, 1921 (No. 29,629), and with knowledge 
that such pétition had been filed, the executive committee of the Tidewatei- 
Coal Exchange took action, which is reported In a certiflcate in writing of 
which the following is a copy: 

" 'Admission of Willingness to be Adjudicated a Bankrupt. 

" 'At a spécial meeting of the executive committee of the Tidewater Coal 
Exchange, an unincorporated conipany, vv'hich meeting was duly called and 
held aceording to law and to the by-laws and régulations of the said Ex- 
change, the following resolution was duly adopted by the vote of flve members 
thereof, constituting a quorunt, being ail of those présent. 

" 'Resolved, that the Tidewater Coal Exchange, an unincorporated Com- 
pany, the principal place of business of which is at New York City, in the 
State of New York, do and the same hereby does admit its inability to pay 
its debts and consents to being adjudged a bankrupt on that ground. 
"'State of New York, County of New York— -ss.: 

" 'We, the undersigned, Girvan N. Snider, ehairman of the executive com- 
mittee, and Constance I. McCormack, secretary of the executive committee, 
of the Tidewater Coal Exchange, do hereby eertify that the foregoiug resolu- 
tion, admitting the inability of the said Exchange to pay its debts and its 
willingness to be ad.judged a bankrupt on tliat ground, was duly adopted at 
n spécial meeting of the executive committee of the said Exchange duly called 
aceording to law and to its by-laws and régulations, which meeting was held 
at the Grand Central Terminal at New York City, New Yoi-k, on the llth day 
of May, 1921. G. N. Snider, Chairman. Constance I. McCormack, Secre- 
tary.' " 

The above statement as to the action taken by the executive commit- 
tee is accompanied by an affidavit, made by the secretary of the execu- 
tive committee, certifying to the fact that the copy of the resolution 
was a full, true, and correct copy of the original resolution as adopted. 

The Exchange carried on its opérations under a set of revised rules 
adopted by the executive committee on April 24, 1919. The second 
rule provided that the executive committee should be composed of elev- 
en persons, to be elected by the members of the Exchange, but only nine 
were ever elected, and one of the nine had resigned, prior to the adop- 
tion of the resolution to which référence is hereinafter made. The 
fourth rule provided that the executive committee should supervise 
the Exchange, and that it was "to be assisted when necessary" by a 
committee of railroad officers, to represent and to be appointed by cer- 
tain specified railroad companies. The seventh rule provided that the 
executive committee might after due hearing amend the rules. The 
rules contained nothing as to the number necessary to constitute a quor- 
um, and nothing as to votin^ by proxy. 

[2] An association being solely a créature of convention between 
the members, no check exists upon its right to transact its business in 
such manner as it may agrée upon, so long as it does not act illegally 
or contrary to public policy, and the regularity of the proceedings is 
presumed, in the absence of a showing to the contrary. Coombs v. 
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Harford, 99 Me. 426, 59 Atl. 529. The chairman and secretary of 
the executive cominittee hâve certified that the résolution, admitting 
tliat the Exchange was insolvent and consenting that it be adjudicated 
a bankrupt, was adopted "by a vote of five members thereof, constitut- 
ing a quorum." The board never consisted of more than nine members, 
and as one of thèse had sent in his written résignation prior to the 
adoption of the resolution, the board was composed of eight members 
at the time the above action was taken. 

[3] It is said that the résignation of the member who resigned had 
not been accepted ; but it does not appear that after his résignation he 
ever acted as a member, and the law does not make a formai accept- 
ance of such a résignation essential to its efïectiveness. We declared 
such to be the law', even w^here the président of a corporation resigned. 
In re Guanacevi Tunnel Co., 201 Fed. 316, 319, 119 C. C. A. 554. 
And in an earlier case we held that the résignation of the secretary and 
treasurer of a corporation took effect upon its delivery to the président 
and without any acceptance by the board of directors. International 
Bank of St. Louis v. Faber, 86 Fed. 443, 30 C. C. A. 178. And see 
Briggs V. Spaulding, 141 U. S. 132, 154, 11 Sup. Ct. 924, 35 L. Ed. 
662. 

[4] The certificate was accordingly correct in saying that a quorum 
was présent, if true that five of the eight members were présent. But 
it is said that two of the fîve necessary to constitute the quorum were 
not présent in person, but were represented by proxies. It is true that 
no rule seems to hâve been adopted by the executive committee au- 
thorizing the use of proxies. It appears, however, that it was the 
Usual practice for a member of the executive committee who could not 
attend its meetings to send some member of his firm or corporation to 
attend as his proxy. The record contains the affidavit of the chairman 
of the executive committee. He states therein that he bas acted in that 
capacity since April 24, 1919; also that since that date he bas attended 
numerous meetings of that committee and is thoroughly familiar with 
the rules and régulations of the Exchange and the practice of the com- 
mittee in the transaction of its business and the conduct of its meetings; 
also that since April 24, 1919, it had been the usual practice, if a mem- 
ber of the executive committee was absent, for some member of his 
firm or corporation to attend the meeting as his représentative or proxy. 

There is, of course, some analogy between the executive committee 
of this Exchange and a board of trustées of a corporation. But the 
directors of a corporation represent the whole body of stockholders, 
and no director represents a particular shareholder. The members of 
the executive committee of tbis Exchange, however, did not represent 
the entire membership of the Exchange, but particular districts, or cor- 
porations or firms in particular districts. One of the members of the 
executive committee who was absent represented the Maryland, Som- 
erset & Northern West Virginia coal operators, of which he was the 
président, and he gave his proxy to a représentative of the same cor- 
poration, who had represented him at previous meetings of the com- 
mittee. The other absent member represented the United States Rail.- 
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road Administration, and he gave his proxy to his assistant in the Rail- 
road Administration. 

AU this is significant, but is not in itself of controUing importance; 
but in view of the nature of this executive committee and of this unin- 
corporated Company, and that this method of voting by proxy had been 
"the usual practice" since April 24, 1919, we hold that it did not in- 
validate the business done at the meeting referred to that two of the 
quorum were présent as proxies. And in this connection we are not 
overlooking the fact that the executive committee was expressly author- 
ized to estabHsh the rules governing the Exchange, and that no re- 
striction was placed upon its power so to do. Its authority in that re- 
spect was plenary. In allowing this practice of voting by proxy to be- 
come the "usual" practice, its action in that regard is to be regarded as 
équivalent to the adoption of a formai rule on that subject. It is not 
necessary to add that, even in the law of corporations, a continued 
usage permitting voting by proxy establishes the légal ity of that method 
of voting as much as an express by-law. Wali<er v. Johnson, 17 App. 
(D. C.) 144; Rossing v. State Bank, 181 lowa, 1013, 165 N. W. 254; 
Miller v. Eschbach, 43 Md. 1 ; Holly Springs Bank v. Pinson, 58 Miss. 
421, 38 Am. Rep. 330; 23 Am. & Engl. Encyc. of Law, 296. 

The court below was in error in holding that the resolution was not 
validly adopted; but this error worked no harm, inasmuch as the 
court reached the conclusion that, while the resolution was invalidly 
adopted, it was validated subsequently by acquiescence after knowledge 
brought home to the other members of the committee. That there 
was such acquiescence with knowledge, and that this would constitute 
ratification, if ratification were needed, is clear, and it is unnecessary 
to enlarge upon that subject. 

The conclusion which we hâve reached makes it unnecessary to con- 
sider the objections raised to the answers which were interposed by 
the Archibald McNeil & Sons Company, Inc., and by the protective 
committee. The conclusion that the Exchange was properly adjudged 
a bankrupt was arrived at both in the court helow and in this court, 
quite regardless of those answers. 

[5] The Delaware Steamship & Commerce Corporation on July 20, 
1921, moved for leave to intervene and to be permitted to file an answer 
opposing an adjudication. It alleged that it was a crédit member of the 
Exchange, and entitled to $37,239.90 from the débit members thereof. 
Section 18, subdivision "b" of the Bankruptcy Act (Comp. St. § 9602) 
provides that the bankrupt or a creditor may appear and plead to the 
pétition within five days after the return day, or within such further 
time as the court may allow. The absolute right of a creditor to an- 
swer ceases upon the expiration of the five-day period, and thereafter 
the right to appear and plead is only pérmissible within the discrétion 
of the District Court. ColHer on Bankruptcy (12th Ed.) 470, 471 ; In 
re D. F. Herlehy Co. (D. C.) 247 Fed. 369. 

The pétition in bankruptcy against the Exchange was filed May 12, 
1921, and the return day was May 19, 1921. The above motion to in- 
tervene was thus made two months after the return day. In its at- 
tempt to excuse this delay in applying for leave to intervene, it alleged 
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that the corporation was not then and had not for some time been ac- 
tively engaged in business, and that its attorneys and officers had been 
engaged continuously. for months past in investigating, adjusting, and 
litigating matlers of vital importance to the corporation, which matters 
were of such pressing moment as to require immédiate attention. 

The motion to intervenc was not only made, as has been pointed out, 
two months after the return day, but it was made ahnost two weeks 
after the District Judge had rendered bis opinion of July 7, holding 
that the Exchange was subject to the provisions of the Bankruptcy Act. 
In the exercise of bis discrétion the District Court denied the motion to 
be permitted to intervene. and in doing so said : 

"I Tisfi iiiy discrétion nsaiiist tlio «pplicanls, liGcanse Ihey allowod a dpfaiilt 
of nearly two moiitlis to l'un agaiii.st tliom witliout aiiy excuse wliatever. I 
miist conchide froiii tlieir affidavit tliat tlioy Iciicw of (lie iirocewllnss ail th(! 
time and chose to tal-:e no action. It is certainly not neco.=.sary to do more 
t.lian allude to tlie excuse of otlier pres.siiig Inisiness. unless ail judicial pro- 
ceedinRs are to l)e delayed at the conveuience of the parties or their attor- 
neys. Moreover, there seems good renson not to open a default in tliis case. 
If tlie tangled affairs of this society can be nnraveled in bankruptcy and any 
préférence set a.side, it i.s surely in tho intcrests of justice that it should be 
done." 

As the motion, at the time it was made, was one addressed to the dis- 
crétion of the District Court, in the absence of a manifest abuse of its 
exercise of that discrétion, it is not reviewable in this court ; and a re- 
view of the record fails to persuade us that the court below was guilty 
of any abuse of its discrétion in refusing permission to intervene and 
file an answer. It is the policy of the Bankruptcy Act that creditors 
should proceed promptly, and no sufficient excuse is given to justify 
such a delay as exists in this case. 

The order of August 4, 1921, denying the motion of the Delaware 
Steamship & Commerce Corporation for leave to intervene and file its 
answer is afl^rmed, and its pétitions to revise are dismissed. 

The appeals of the protective committee of shippers, and that of 
Archibald McNeil & Sons Company, Inc., are dismissed, as is the pé- 
tition of the New England Coal & Coke Company, the Seaboard By- 
Product Coke Company, and Dexter & Carpenter, Inc., to revise the 
order of August 4, 1921, denying their motion to strike out the answer 
of the said protective committee of shippers and the amended answer 
of the Archibald McNeil & Sons Company, Inc. 

The order and decree of July 27 , 1921, adjudicating the Tidewater 
Coal Exchange a bankrupt, is affirmed. 
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In re TIDEWATER COAL EXCHANGE, 
DAVIS, Director General of Raiiroads, v. COYLE. 

(Circuit Court of Appeals, Second Circuit. February 20, 1922.) 

No. 195. 

1. Raiiroads <s:=>5</2, New, vol. 6A Key-No. Séries— Dîrector General, in claiming 

money arising out of opération, acts In governmental capacity. 

The Director General of Raiiroads, in claiming on behalf of the United 
States money arising out of the opération of the raiiroads, is seeklng to 
recover public money, and Is aeting in a governmental capacity. 

2. Bankruptcy <@=3349— Claim for freight charges due Raiiroad Administration 

entitled ta priority. 

Unpaid freight charges for shipments by raiiroad durlng fédéral contre! 
are property of the United States, and a claim therefor is entitled to 
priority, under Bankruptcy Act, § 64b (5), belng Comp. St. § 0648, and Rev. 
St. § 3466 (Oomp. St. § 6372). 

3. Statutes ©=3233— General language of statute does not apply to United 

States, where it would be deprived of existing rights. 

The rule that the United States as a sovereign is not bound by the 
gênerai language of a statute unless named thereln ordlnarily applies 
where the statute tends to restrain or dimlnish existing powers, rights, 
or interests of the sovereign. 

4. Banl<ruptcy <s=>l 23— United States, as preferred créditer, not entitled to vote 

for trustée. 

Bankruptcy Act, § 56b (Çomp. St. § 9040), provlding that "creditors 
holding claims which are secured or hâve priority shall not, in respect to 
sueh claims, be entitled to vote at creditors' meetings," merely limits a 
right given solely by the statute, and does not deprive a creditor of any 
right, and under such provision the United States, as a creditor having 
priority, held not entitled to vote at a meeting for apiwintment of trustée. 

Pétition to Revise Order of the District Court of the United State.s 
for the Southern District of New York. 

In the matter of the Tidewater Coal Exchange, bankrupt. As to 
an order of the District Court dismissing the pétition of James C. 
Davis, Director General of Raiiroads, to review an order of the référée 
approving appointaient of William R. Coyle, as trustée, said petitioner 
appeals and pétitions to revise. AfiSrmed. 

See, also, 274 Fed. 1008, 1011 ; 280 Fed. 638. 

Harry M. Daugherty, Atty. Gen., and William A. Riter, Asst. Atty. 
Gen. (William Hayward, U. S. Dist. Atty., of New York City, John 
F. Finerty, of St. Paul, Minn., and Evan Shelby and Claude A. Thomp- 
son, both of New York City, of counsel), for appellant. 

James F. Curtis and Root, Clark, Buckner & Howland, ail of New 
York City, for appellee. 

Before ROGERS, HOUGH, and MANTON, Circuit Judges. 

ROGERS, Circuit Judge. This cause comes hère on pétition to re- 
vise an order entered in the District Court on November 17, 1921, dis- 
missing the pétition of the Director General to review the order of the 

(g=aFor other cases see same topic & KEY-NUMBER In aU Key-Numbered Dlgests & Indexât 
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référée appraving tbe appointment of William R. Coyle as trustée of 
the bankrupt and ref using to set aside the order approving Mr. Coyle's 
appointment, 

The order adjudicatkig the Exchange a bankrupt having been en- 
tered on July 27, 1921, the matter was referred to the référée in bank- 
ruptcy, who called a meeting of creditors on August 25, 1921. At that 
meeting of the creditors the Director General of Railroads attempted 
to vote for one Frank C. Wright as trustée, on the ground that as Di- 
rector General of Railroads he represented the United States and had 
filed a proof of debt in favor of the United States in the sum of $971,- 
611.70, and represented a debt (other than taxes) due the United 
States, through the Director General of Railroads, arising out of the 
opération of various railroads of the United States during the period of 
fédéral control. 

Two other creditors, who had filed proofs of debt in an amount ag- 
gregating $10,746.76, voted for Wright as trustée. But 29 other cred- 
itors, who had filed proofs of debt in an amount aggregating $927,- 
452.20, but who had not deducted $139,866.84 shown on the books of 
the Exchange and on the bankrupt's schedules as due f rom them, voted 
for William R. Coyle. Thereupon thV référée, over the objection of 
the Director General, approved of the appointment of Coyle as trustée 
by an order dated August 25, 1921. Thereafter, on September 22, 
1921-, the Director General, proceeding in accordance with the provi- 
sions of the Rankruptcy Act (Comp. St. §§ 9585-9656) and General 
Order No. XXVII f89 Fed! .*i, 32 C. C. A. xxvii), filed a pétition 
to review the order of the référée approving the appointment of Coyle. 

The référée, however, refused to permit the United States, throu<îh 
the Director General, to vote, basing his refusai on the ground that the 
United States, through the Director General, was a creditor holding 
a claim which had priority, and as such was notentitled to vote by vir- 
tue of the provisions of section 56b of the Bankruptcy Act (Comp. St. 
§ 9640), which reads as follows: 

"Cre<litors holding claims which are seciired or hâve priority nhall not, In 
respect to such claims, be entltled to vote at creditors' meetings." 

The District Judge after a hearing dismissed the pétition, and enter- 
ed an order to that effect on November 17, 1921. And this is allegedi 
to be error. 

That the Director General represented the United States in matters- 
growing out of and connected with the opération of the railroads dur- 
ing the period of fédéral control was decided by this court in Globe & 
Rutgers Eire Insurance Co. v. Hines, 273 Fed. 774. He was during 
the period involved a part of the government of the United States, and 
as such entitled to the rights, privilèges, and immunities inhérent in the 
sovereignty. Missouri Pacific Railmad Co. v. Ault, 2.S6 U. S. 554, 
41 Sup. Ct. 593, 65 L. Ed. 1087, decided by the Suprême Court June 1, 
1921. Moreover, at the argument it was conceded by ail parties con- 
cerned in the présent litigation that the Director General represents the 
United States respecting the matters herein involved, and may assert 
whatever rights and privilèges the United States is entitled to exercise 
respecting the debt due from the Exchange to it. 
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[1] The United States, in operating the railroads during the period 
of fédéral control, was engaged in the performance of a governmental 
function, and was not carrying on a merely private commercial enter- 
prise. See In re Western Implement Co. (D. C.) 166 Fed. 576. The 
Director General, in claiming on behalf of the United States the 
moneys arising out of the opération of the railroads, is seeking to re- 
cover public money, and he is acting in a governmental capacity, as 
much so as though the money to be recovered were taxes. See Chesa- 
peake & Delaware Canal Co. v. United States, 250 U. S. 123, 126, 127, 
39 Sup. Ct. 407, 63 L. Ed. 889. 

[2] The Circuit Court of Appeals for the Seventh Circuit, in In re 
E. H. Hibner Oil Co., 264 Fed. 667, 14 A. L. R. 629, declared that un- 
paid freight charges for shipments by railroad during the period of 
fédéral control are the property of the United States, and the claim 
therefor is entitled to priority in bankruptcy under section 64b of the 
Bankruptcy Act (Comp. St. § 9648) and section 3466 of the Revised 
Statutes (Comp. St. § 6372). The Bankruptcy Acts of 1800 (Act April 
4, 1800, c. 19, § 62 [2 Stat. 36]), of 1841 (Act Aug. 19, 1841 c. 9, § S 
|"5 Stat. 444]), and of 1867 (AcJ; March 2, 1867, c. 176, § 28 [14 Stat. 
530]) expressly recognized the priority of debts due the United States, 
thus preserving in ail its essential features the provision in the act of 
1797, reproduced in section 3466 of the Revised Statutes, relating to 
priorities. The Bankruptcy Act of 1898 contains no similar express 
provision; and if, under that act, priority is given, it must be because of 
clause 5, subd. (b), § 64 (Comp. St. § 964u), which reads as follows : 

"(5) Debts owins to any person who by tlie lîuv.s i)t' the fêtâtes or the United 
States is entitled to priority." 

We hâve no doubt that the United States it to be regarded as a per- 
son within the meaning of the clause cited, and can assert its priority 
as given to it under section 3466 of the Revised Statutes (Comp. St. 
§ 6372), which is reproduced in the margin.^ The priority secured 
to the United States is priority over ail creditors. The statutory pro- 
vision referred to is simply declaratory of the common-law rule which 
entitles a sovereign to priority over other creditors of an insolvent. 
United States v. National Surety Co., 254 U. S. 73, 75, 41 Sup. Ct. 29, 
65 L. Ed. 143. 

[3, 4] It is necessary to détermine whether the language of section 
56b above cited, and which déclares that creditors holding claims which 
hâve priority shall not be entitled to vote at creditors' meetings applies 
to the United States ; the government not being expressly mentioned in 
the section. In the interprétation of statutes the principle is old and 

1 Sec. 3466. Whenever any person indebted to the United States is Insolvent. 
or whenever the estate of any deceased debtor, in the hands of the exeeutors 
or administrators, is insufflcient to pay ail the del)ts dtie from the def-ease<l, 
the debts due to the Unité»! States shall be flrst satisfied : and the priority 
hereby estahlished shall extend as well to cases in which a debtor, not haviufr 
suffleient property to pay ail hls debts. makes a volnntnry assijfnnient tlieveof. 
or in which the e.state and etïects of an abseondinp;. conceuled, or al)sont delrfor 
are attaehed by process of iaw, as to cases in which un act of banUruptcy is 
coinnritted. 
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well established that the croAvn is not bound by a statute unless named 
in it. It seems to rest upon the theory that the law is prima facie pre- 
sumed to be made for subjects only. Willion v. Berkley, Plowd. 236. 
In Maxwell on the Interprétation of Statutes (5th Ed.) 220, that writer 
déclares that the crown is not reached, except by express words or by 
necessary implication, in any case where it would be ousted of an exist- 
ing prérogative or interest. "Where," he says, "the language of the 
statute in gênerai, and in its wide and natural sensé would divest or 
take away any prérogative or right from the crown, it is construed so 
as to exclude that effect. When the king has any prérogative estate, 
right, title, or interest, he shall not be barred of them by the gênerai 
words of an Act of Parliament." See Bacon's Abr. "Prérogative" (E) 
5 (c) ; Co. Litt. 43b ; Chit. Prérogative, 382 ; Ascough's Case, Cro. Cas. 
526; Magdalen Collège Case, Il Rep. 74b. 

In another way it is expressed by saying that in the construction of 
gênerai words or dubious provisions there is a presumption against any 
intention to surrender public rights, or to affect the government. 
Lewis' Sutherland, Statutory Construction (2d Ed.) vol. 2, p. 931 ; 
Attorney General v. Donaldson, 10 M. & W. 117; Huggins v. Bam- 
bridge, Willes, 241 ; Stoughton v. Baker, 4 Mass. 522, 3 Am. Dec. 236 ; 
State V. Kinne, 41 N. H. 238. 

Mr. Justice Story, in 1827, in United States v. Greene, 4 Mason, 
427, 26 Fed. Cas. 33, No. 15,258, had before him the right of the 
United States to sue in the fédéral courts on a note as the indorsee, 
the maker and payée being citizens of the same state. The question 
arose under the Judiciary Act of 1789, c. 20, 1 Stat. 78. Section 11 of 
that act provided that no civil suit should be brought in either a Dis- 
trict or Circuit Court to recover on a promissory note or other chose 
in action in favor of an assignée, unless such suit might hâve been 
prosecuted in such court if no assignnient had been made, except in 
cases of foreign bills of exchange. If that provision applied to the 
United States, the suit could not be brought. It was held that the lan- 
guage of section 11 could not be construed as applicable to the United 
States as the government was not expressly named; and section 9 of 
the Act gave the District Courts jurisdiction of ail suits at common 
law where the United States sues and the matter in controversy 
amounted, exclusive of costs, to the sum or value of $100. 

In United States v. lioar, 2 Mason, 311, 26 Fed. Cas. 329, No. 15,- 
373, Mr. Justice Story, in 1821, declared that, where the government is 
not expressly or by necessary implication included, it ought to be clear, 
from the nature of the mischiefs to be redressed or the language used, 
that the government itself was in contemplation of the Législature, be- 
fore a court of law would be authorized to put such an interprétation 
upon any statute. He added : 

"In gênerai, acts of the Législature are meant to regulate and direct the 
acts and rights of citizens ; and in most cases the reasoning applicable to 
them applies with very différent, and often contrary, force to the government 
itself." 

And see United States v. Hewes, Crabbe, 307, 26 Fed. Cas. 297, 
No. 15,359. 
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In Dollar Savings Bank v. United States, 19 Wall. 227, 239, 22 h. 
Ed. 80, Mr. Justice Strong, speaking for the court, said : 

"It is a familiar prinelple tliat tlio king is not boiind by any act pf l'arlia- 
jnent, unless lie be named thei'ein by spécial and partumlar words. 'The most 
gênerai words that can be devised (for example, nny person or persons, bodies 
politic or corporate) affect not hin* in the least. if tlicy may tend to restrain 
or dimlnish any of lus rlghts and intere.sts.^ Ile may evon take the beneflt 
of any particular act, though not named. •■! The rule thns settled reapecting 
the British crown is etinally apiUieable to this government, and it bas heen 
applied frequently in the différent states. and practicall.v in the fédéral 
courts. It may be considercd as settled that so much of the royal préroga- 
tives as belonged to the king in his capaclty of parens patrife, or untver.«al 
trustée, enters as much into our political status a.s it does into the prinelple 
of the British Constitution.* " 

In United States v. Herron, 20 Wall. 251, 255, 22 L. Ed. 275, that 
court, again referring to the subject, said, speaking through Mr. Jus- 
tice Cli-fford : 

"Acts of Parliament, says Chitty, whlch would divest or abridge the king of 
Lis prérogatives, his interest, or Iii.s remédies in the slightest degree, do not 
in gênerai extend to or bind the king, unless there be express words to that 
effect. Therefore, says the same learned author, the statutes of limitation, 
bankruptcy, insolvency, set-otf, etc., are irrelevant in the case of the king. 
iior does the statute of frauds relate to hira, which last proposition is doubterl 
by high authority. Exceptions exist lo that rule undoubtedly, as where the 
statute is passed for the gênerai advancement of Icarning, morality, and 
justice, or to prevent fraud, injury, and wrong, or where an act of Parliament 
gives a new estate or right to the king, as in that case it will bind him as 
to the manner of enjoying or usiug the estate or right as well as the subject." 

And in a subséquent portion of the opinion, again recurring to the 

subject (20 Wall. 262, 22 L. Ed. 275), Mr. Justice Clifford said : 

"Greater unanimity of décision in the courts or of views among text-writers 
can hardly be found upon any important question than exists in respect to 
tliis question in the parent country, nor is there any diverslty of sentiment 
iu our courts, fédéral or state, nor among the text-writers of this country." 

In Guarantee Title & Trust Co. v. Title Guaranty & Surety Co., 224 
U. S. 152, 155, 32 Sup. Ct. 457, 56 L. Ed. 706, the rule is again stated, 
the foregoing cases are cited, and it is declared that "the proposition 
is established." 

In applying the principle above discussed to the interprétation of sec- 
tion 56b, Bankruptcy Act (Comp. St. § 9640), it is to be observed that 
the right of the creditor to vote for the trustée is not a right which 
was possessed prior to and independent of the enactment of the stat- 
ute involved. The right to vote at the creditors' meeting is a right 
created solely by the statute, and it exists only within the limits fixed 
by the statute. In providing that secured or priority creditors shall 

•2 Magdalen Collège Case, 11 Reports, 74; King v. Allen, 15 East, 333. 

« 7 Reports, 32 ; l'otter's Dwarris on Statutes, 151, 152. 

* Commonwealth v. Bàldwin, 1 Watts (Pa.) 54, 26 Am. Dec. 33: People v. 
RosKiter, 4 Cow. (N. Y.) 143 ; United States v. Davis. 3 McT^ean, 4S3, Fed. Cas. 
Ko. 14,929; Same v. Williams, 5 Mcl^an, 133, Fed. Cas. No. 16,721; Common- 
wealth v. Johnson, 6 Pa. 136; United States v. Greene, 4 Mason, 427, Fed. 
Cas No. 15,258; Sam_e v. Hbar, 2 Mason, 311, Fed. Cas. No. 15,373; Same v. 
llewes, Crabbe, 307, Fed. Cas. No. 15,359. 
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not be entitled to vote at creditors' meetings, no créditer is deprived of 
any right with which he had been previously invested. To hold, as the 
court below did, that the United States, because it was a priority credi-- 
tor, could not vote, did not deprive the United States of any existing 
prérogative or interest which it ever possessed. The rule that the 
United States as a sovereign is not bound by the gênerai language of a 
statute, unless named therein, ordinarily appHes where a statute tends 
to restrain or diminish existing powers, rights, or interests of the 
sovereign. 

The rule which the Director General invokes is inapplicable to the 
facts of this case. To make it applicable it would be necessary, first, 
to show that the United States as a priority creditor possesses a right 
to vote, of which right it has been deprived by a statute which cannot 
be applied to the government, because it is not named. There is no 
right in any creditor to vote, except as that right is conîerred by sec- 
tion 56, and that section expressly withholds the right from ail priority 
or secured creditors, and gives it simply to ail other creditors whose 
claims bave been allowed and who are présent. The claim of the Di- 
rector General had not been allowed. For the reasons above stated 
we are compelled to hold that no errer was committed in denying the 
right of the United States to vote for the trustée. 

We may, in conclusion, point out that this court in the Matter of 
Anderson, 279 Fed. 525, decided at this term, while recognizing the 
gênerai rule announced in Lewis v. United States, 92 U. S. 618, 23 L. 
Ed. 513, held the United States bound by the terms of the Bankruptcy 
Act of 1898. 

The order of November 17, 1921, dismissing the pétition of James 
C. Davis, Director General of Railroads, is afïirmed. 
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!. Conspiracy <g=337— Not tnerged in completed offense. 

The crime of conspiracy to commit an offense is not merged în the 
completed offense. 

2. Conspjpacy <s=>40— Mère acquiescence in uniawfui act not sufficient to con- 

stitute. 

The mère linowledge, acquiescence, or approval of an uniawfui act, 
without co-operation or agreement to co-operate, Is not . suÉBcient to con- 
stitute one a party to a conspiracy to commit the act. 

3. Conspiracy <g=>47— Conviction held sustaihed by évidence. 

A conviction of conspiracy to commit an offense held sustained by évi- 
dence showing that each défendant intentionally partieipated in the ai- 
tempt to commit the offense. 

4. Crifflinal law <g==37— Purciiase of drugs by government agents held not entrap- 

ment. 

The fact that government agents, who suspected défendants of dealing 
in prohibited drugs, went to them as purchasers, and after negotiations 

<S:=3For other cases see same topio & KEY-'NUMBER in aU Kéy-Numbered Dlgests & Inclexès' 
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purchased morpliine from them, iield not an entrapment, which invali- 
dated défendants' conviction. 

5. Criminal law cg^^l 186(4)— Error in instruction Iield harmless. 

Krror in refusai of a requested instruction held not ground for reversai, 
under Judicial Code, § 269, as amended by Aet Feb. 20, 1919 (Comii. St. 
Ann. Supp. 1919, § 1246), prohibiting reversai for technical errors, where 
tlie guilt of défendants was clearly establisbed. 

In Error to the District Court of the United States for the Eastern 
District of New York. 

Criminal prosecution by the United States against Vincent Luca- 
damo and others. Judgment of conviction, and défendants bring er- 
ror. Affirmed. 

Charles J. Buchner, of Brooklyn, N. Y., for plaintifïs in error Euca- 
damo and Damato. 

Nash & Gottesman, of Brooklyn, N. Y. (Howard P. Nash and Sid- 
ney M. Gottesman, both of Brooklyn, N. Y., of counsel), for plaintiff in 
error D'Ambrosia. 

Wallace E. J. Collins, U. S. Atty., of Jamaica, N. Y. (Henry J. 
Walsh, Asst. U. S. Atty., of Brooklyn, N. Y., of counsel), for the 
United States. 

Before HOUGH, MANTON, and MAYER, Circuit Judges. 

MANTON, Circuit Judge. By this indictment, the défendants be- 
low were charged with violation of section 37 of the United States 
Criminal Code (Comp. St. § 10201). In substance, the charge is that 
they unlawfully, willfully, and knowingly cpnspired and agreed to- 
gethef and witn other persons to commit an offense against the United 
States; that is, to violate the Act of December 17, 1914, as amended 
by sections 1006-1008 of the Revenue Act of 1918 (Comp. St. Ann. 
Supp. 1919, §§ 6287g, 6287/, 6287r), in that they unlawfully sold and 
caused to be sold to one Milton Mofifet 15 ounces of morphine, a de- 
rivative of opium. Four overt acts are charged in furtherance of the 
conspiracy: First, that the défendant Damato introduced Moffet, 
Spellman, and Meisenzahl to John Lavelle, for the purpose of bring- 
ing about a sale to Moffet ; second, that John Lavelle introduced Spell- 
man and Meisenzahl to Lucadamo and D'Ambrosia for the purpose 
of bringing about the sale ; third, that the défendants below, Damato 
and Lucadamo, delivered the morphine to Moffet; fourth, that Lu- 
cadamo accepted from Mofïet $300 for the morphine obtained by Mof- 
fet from Lucadamo and Damato. While writs of error were sued out 
by each of the défendants below, upon this appeal John and Gaetano 
Lavelle are not represented by counsel. Moffet and Meisenzahl were 
poljcemen, and Spellman was a drug addict. They were ail engaged 
in detecting traffic of morphine and other drugs. 

The défendants below urge hère that the court below erred in deny- 
ing their respective motions to dismiss the indictment or direct a ver- 
dict of acquittai, and this upon the ground that the évidence was 
insufficient to submit to the jury on the question of conspiracy to vio- 

(g;3For other cases see same topic & KEY-NUMBBR In ail Key-Numbered Digeste & Indexe» 
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late'the fédérai Criminal Code. It will be nècéssary, therefore, to ex- 
amine briefly the testimony adduced on behalf of the government. 

Moffet testified that he used Spellman as an irivestigator, ànd wkh 
his fellow policeman, Meisenzahl, weht to Hudsori avenue, near John- 
son Street, in the borough of Brooklyn, city of New York, and there 
met Damato through the introduction of Spelh-nan. Darnato invited 
Mofifet to go with him to a poolroom at No. 57 Flatbush Avenue Ex- 
tension, where they were introduced to John Lavelle. Damato explain- 
ed to Lavelle that Mofïet, Meisenzahl, and Spellman were "going to 
buy the stuff." Lavelle stated that he had given "the stuff to another 
fellow to peddle in Williamsburg," but that he thought he could get 
hold of the fellow, and told them to wait in the poolroom until he and 
Damato returned. About an hour later, Lavelle came back alone and 
said everything was ail right, and that they would hear from them in 
about 10 minutes. Lavelle left and came back, and said that Damato 
was on the téléphone, and had asked for Dinny (meaning Spellman), 
and wanted Mofifet to come right down. Mofifet waited at the pool- 
room, but John Lavelle, Meisenzahl, and Spellman left the room. 
Then Gaetano Lavelle went over to Moffet and said, "We got some 
good stuff," and "We handle good stuff." He took out of his right- 
hand shirt pocket a sample of white powder, which he showed to Mof- 
fet, and took Moffet to his own room upstairs. Moffet returned to the 
poolroom and remained there until Meisenzahl, Spellman, John La- 
velle, and Damato returned. Moffet then sâid he didn't see "why they 
couldn't make the sale there," as they had promised, and they replied 
that "the fellow didn't want to bring it there." Moffet agreed to go 
with them. John Lavelle told Gaetano Lavelle to "mind the poolroom." 
John Lavelle and Damato left the poolroom with Moffet, Meisenzahl, 
and Spellman, They went to the corner of Concord and Hudson ave- 
nues, where they met Lucadamo and D'Ambrosia. Lucadamo said he 
could not bring them ail up to his sister's house, but that he would take 
only Spellman and Moffet. Later he agreed to let Moffet and Spell- 
man and Meisenzahl come up to the house, and he requested D'Ambros- 
ia and Lavelle to wait on the corner. However, D'Ambrosia followed 
up to the door, where Lucadamo again told him to remain downstairs. 
Lucadamo went into a room and brought out a cigar box fîUed with 
white powder. A dispute about the price ensued. Moffet stated that 
he understood from Spellman the price to be $15 an ounce. Lucadamo 
said Spellman told him $20 an ounce. Moffet said the price would not 
make any différence, but that he had brought $300, and he wanted 
Lucadamo to save ail over the 15 ounces, as he would be back for it 
on the next day. The powder was weighed, and 15 ounces were pour- 
ed out in the box that Spellman had. The box was wrapped in a news- 
paper and Moffet handed Lucadamo $300, which the latter counted. 
In the meantime Spellman left with the powder at Moffet's direction. 
After Lucadamo had counted the money, Moffet said he had given him 
$10 too much. Then Lucadamo took it from him to count it again, 
and, while counting it, three police oflficers came into the room and took 
the money out of Lucadamo's hands, and, after comparing the marks 
on the money with the slip in the hand of one of the oflficers. Dama- 
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to and Lucadamo were arrested. While they were in the room, D'Ara- 
brosia came in, and he was arrested. L,ater John Lavelle was arrested. 
Spellman, who said he was a reformed drug addict, corroborated this 
testimony in substance. He said that, when the three were introduced 
to Lucadamo and D'Ambrosia, D'Ambrosia said, "Who has got the 
money ?" Meisenzahl , testified in corroboration, and f urther stated 
that, when Spellman and he left the poolroom and left Moffet behind, 
Lavelle went to the téléphone and returned, saying that Damato want- 
ed to see Spellman. Lavelle took them to another poolroom on Navy 
Street and Park avenue; that Lavelle went inside, later coming. back, 
and said that Damato would be right out, whereupon D'Ambrosia and 
Lucadamo came along, and Spellman and Meisenzahl were introduced 
to them. Lucadamo asked, Who had the money? and Spellman said 
Moffet had it. Lucadamo said, "Let us return to the poolroom and 
get the officer with the money," but later said he did not use the word 
"officer," because he did not know Moffet was an officer. 

■ From the above, it is apparent that ail of the défendants named were 
engaged in a conspiracy to violate the sections of the Revenue Act 
referred to. Damato and Lucadamo were the first to appear on the 
scène and introduce the two policemen, together with Spellman, to 
John Lavelle, with the statement that they were the men who were the 
buyers. After this, they proceeded to aid in and facilitate the sale of 
the prohibited drug. It was Damato who returned, after leaving with 
the officers to go to the place where the drug was to be obtained, and 
reported that it was necessary to take the policeman to the place where 
they met Lucadamo and D'Ambrosia. Lucadamo and D'Ambrosia 
went upstairs to Lucadamo's sister's rooms, and the bargain for the 
sale of the morphine was there effected and the money was passed. 
D'Ambrosia, after having been formally introduced, became a member 
of the party of sellers of the morphine, and when at the corner of Con- 
cord Street and Hudson avenue asked, "Who has got the money ?" He 
was insistent upon going upstairs with his co-conspirators, where the 
morphine was to be obtained, and remained downstairs only after Da- 
mato told him to do so, and then he and Lavelle waited on the corner. 
He waited around for a period of about an hour, during which time he 
was watched by other policemen, who were working with Moffet. He 
later walked into the place where the sale of morphine had taken place, 
and where the arrests of Damato and Lucadamo were made. The 
évidence is clear that the two Lavelles joined in the conspiracy and took 
an important part in it. 

[1] A conspiracy to commit a crime is a différent offense than the 
crime that is the object of the conspiracy, and it is punishable, though 
the attempted crime be accomplished. If the substantive ofïense of 
violation of the statute of selling were charged hère, the évidence was 
sufficient to warrant the submission to the jury, and the fact that con- 
spiracy to commit the crime is charged, instead of the intended crime, 
requires only that the conspiracy and some one overt act in further- 
ance of the conspiracy be proven. The conspiracy is not merged 
in the completed offense. The éléments of the crime are: First, 
an object to be accomplished, which must be, in this instance, the 
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commission of an offense against the United States; second, an agree- 
ment or understanding between two or more persons, whereby they be- 
come committed to co-operate for the accomplishment of the object 
by means embodied in the scheme or by any effectuai means, and a 
plan or scheme embodying means to accomplish the object ; third, an 
overt act by one or more of the conspirators to effect the object of the 
conspiracy. It was sufficient to submit the évidence to the jury, since 
it appeared that the jury might find that the minds of the parties met 
understandingly, so as to bring about an intelligent and deliberate 
agreement to do the acts and to commit the offense charged. A défend- 
ant can be guilty of committing an offense, by consenting thereto, only 
where his consent is of that affirmative and express character which 
amounts to counseling, aiding, and abetting in the commission of the 
offense. Woo Wai v. United States, 223 Fed. 412, 137_C. C. A. 604. 

[2, 3] Unless the scheme, or some proposed scheme, is in fact con- 
sented to or concurred in by the parties in some manner, so that their 
minds met for the accomplishment of the proposed unlawful act, there 
is no conspiracy. United States v. Cole (D. C.) 153 Fed. 803. So the 
mère knowledge, acquiescence, or approval of the act, without co-opera- 
tion or agreement to co-operate, is not enough to constitute a party to 
a conspiracy. Patterson v. United States, 222 Fed. 599, 138 C. C. A. 
123. To constitute a conspiracy, the évidence must show an intention- 
al participation in the attempt to commit the offense. Marrash v. 
United States, 168 Fed. 225, 93 C. C. A. 511. When, as hère, the évi- 
dence shows that the several défendants acted illegally with the same 
end in view, to wit, selling the morphine, and each performed some 
acts pursuant to the mutual understanding and agreement, the crime is 
complète. Mère présence on the occasion of the conspiracy is not 
sufficient to make one guilty. The person charged must incite, procure, 
or encourage the act, and if a person joins a conspiracy at any time 
after it is formed, he becomes a conspirator. So, if any of the de- 
fendants telow joined the conspiracy any time after it was formed, 
he became a conspirator, and the acts of the others became bis by adop- 
tion. Of course, one of the défendants below, not a party to the con- 
spiracy, could not be convicted on an overt act. 

It was not error to refuse to strike out the conversation of the wit- 
ness Moffet with Lavelle at the poolroom in the absence of Damato. 
It is plain that the évidence warranted the claim of the government that 
at this time a conspiracy had originated, and ail of the défendants be- 
low had become parties to it, and it was not terminated at the time of 
this conversation. 

[4] It is urged on behalf of the défendants below that there was an 
entrapment by the agents of the government. It is unlawful for a pub- 
lic officiai or any person to induce a man to commit a crime in order 
to obtain a conviction. The courts hâve refused to lend aid or encour- 
agement to officers who may, even under a mistaken sensé of duty, en- 
courage or assist parties to commit crime, in order that they may ar- 
rest and then punish them for so doing. So, where a scheme does not 
originate with a défendant, and he is lured into the conspiracy by an 
officer of the law, he cannot be held for the offense, for in the con- 
280 F.— 42 
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tertiplation of law lïo crime has beew committed. Woo Wai v; United 
States, 223 Fed. 412, 137 C. C. A..604; Butts v. United States (C. C.' 
A.) 273 Fed. 35; United States v. Lynch (D. C.) 256 Fed. 983. But 
the évidence hère indicates that the government agents suspected and 
knew that the défendants below were trafficking in drugs, and the gov- 
ernment agents bargained with them for the sale of such drilgs. This 
the défendants below were perfectly willing to do for apparent profit. 
They had the drugs, or knew where to get them, and wanted to sell 
them. No représentations were made to them of any kind. They treat- 
ed the ojfficers of the law as if they were but ordinary purchasers. Un- 
der thèse circumstances, they cannot be heard to complain of entrap- 
ment, and escape from their unlawful intent to violate the law. Grimm 
V. United States, 156 U. S. 604, 15 Sup. Ct. 470, 39 L. Ed. 550; Goode 
V. United States, 159 U. S. 663, 16 Sup. Ct. 136, 40 L. Ed. 297. 

[5] The court was asked to diarge the jury that the mère présence 
of any of the défendants below in or near the scène of the alleged 
transaction was simply a circumstance, from which they cannot infer 
that the crime of conspiracy was committed. In denying this request, 
the court charged: 

"Well, I will not charge that they cannot iufcr it, becaiise the clrcum- 
slance is to be takwi into aecount. and be given such weight as they find that 
as evidenc-e in Uie case it should be siven." 

Abstractly, the défendants below were entitled to hâve charged their 
request. The response of the court to this request, in the language em- 
ployed, did not correctly state the rule of law. But the case is not close, 
for the guilt of the défendants below is clear. The error is one which 
does not require reversai, and where harmless error is the subject of 
an exception, as is quite clearly shown from the record, the commis- 
sion of an error is not cause for reversai. Crawford v. U. S., 212 U. 
S. 183, 29 Sup. Ct. 260, 53 L. Ed. 465, 15 Ann. Cas. 392. It is provid- 
ed by section 269 of the Judicial Code (Comp. St. Ann. Supp. 1919, § 
1246) that, on the hearing of an appeal, certiorari, writ of error, or 
motion for a new trial in any case, civil or criminal, the court shall give 
judgment after examination of the entire record before the court, with- 
out regard to technical errors, defects, or exceptions which do not af- 
fect the substantial rights of the parties. Invoking this rule, we think 
that there was no error which requires our reversai of this judgment. 

Judgment affirmed. 



BALTIMORE TALKING BOARD CO., Inc., v. MILES, Internai Revenue 

Collecter. 

(Circuit Court of Appeals, Fourth Circuit. February 9, 1922.). 

No. 1008. 

, Internai revenue i@=3l I— Ouija boards taxable as "gantes." 

Oui.ia boards hekl "games," vvlthin the meaning of Revenvie Act 191S 
(Act.Feb, 24, 1919, i^ 900 [Comp. St. Ann. Supp. 1919, § 6,'î09*/6a51), imposing 
a tax of "games and parts of games," in view of the facts that they are 
sold generally througli retail stores, are used generally as means of 
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amusement, that the Patent Office bas granted a patent for the board as 
a game, and that they hare been so classifled. by the internai reyenue fle- 
partment. 

[Ed. Note. — ^For other définitions, see Words and Phrases, First and 
Second Séries, Game.] 
2. Evidence <S=:>83(I)— Construction of statute by administrative offlcers pr». 
sumed correct. 

The flndings and practlce of the administrative offlcers of the internai 
revenue department are presumed to be based on fair conclusions as the 
resuit of the investigation required of them by Rev. St. §§ 3165, 3172, a» 
amended by Revenue Act 1918, § 1317 (Comp. St Ann. Supp. 1919, §f 
5885, 5895). 

Knapp, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the District 
of Maryland, at Baltimore ; John C. Rose, Judge. 

Action by the Baltimore Talking Board Company, Incorporated, 
against Joshua W. Miles, Collector of Internai Revenue. Judgment 
for défendant, and plaintiflf brings error. Affirmed. 

For opinion hclo-w, see 273 Fed. 531. 

Certiorari denied, 257 U. S. , 42 Sup. Ct. 590, 66 h. Ed. . 

Allan H. Fisher and Washington Bowie, Jr., both of Baltimore, Md. 
(Fisher & Fisher, of Baltimore, Md., on the brief), for plaintifï in error. 

George W. Lindsay, Asst. U. S. Atty., of Baltimore, Md. (Robert 
R. Carman, U. S. Atty., of Baltimore, Md., Cari A. Mapes, Solicitor 
of Internai Revenue, and J. G. Korner, Jr., Sp. Atty., Bureau of In- 
ternai Revenue, both of Washington, D. C, on the brief), for défend- 
ant in error. 

Before KNAPP, WOODS, and WADDILL, Circuit Judges. 

WOODS, Circuit Judge. Joshua W. Miles, collector of internai 
revenue, collected from Baltimore Talking Board Company $202.81, 
10 per cent, of its gross sales of Ouija boards. In this action to re- 
cover the amount as illegally exacted the District Court, trying the case 
by consent without a jury, held the plaintifif's Ouija boards to be 
"games" within the meaning of the following fédéral revenue statute, 
and f ound for the défendant : 

Revenue Act 1918, tit. IX, § 900, subd. 5: "Tennis rackets, nets, racket 
covers and presses, skates, snow-shoes, skis, toboggans, canoë paddles and 
cushicMs, polo maHets, baseball bats, gloves, masks, protectors, shoes and 
imifonns, football helmets, barness. and goals, basket-ball goals and uniforms, 
golf bags and cluba, lacrosse sticks, balls of ail kinds, including baseballs, foot- 
balls, teasis, golf, lacrosse, billard and pool balls, flshing rods and réels, 
billiard and pool tables, chess and checker boards and pièces, dice, games and 
parts of games (except playing cards and children's toys and gamee), and ail 
sknilar articles commonly and commercially knovyn as sporting goods, 10 per 
centum." Comp. St. Ann. Supp. 1919, § 630»^a5. 

Evidently the word "games," used in the statute, does not mean the 
games themselves, but the instrumentalities used in playing them. The 
following testimony of the secretary of the plaintifï corporation is the 
only description found in the record of the Ouija boards and their pur- 
poses and uses: 

C=>Far other cwm He urne toplc t KBT-NDMBBR 1d «U Key-Numbered DitesU & Indexes 
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"The witness further test ified that the plaintiff madc three différent sizes ; 
the tlnlest one was called the 'wee' Oiiija board. This board retails at 10 
cents ; its size is about 5x8 inches. The next size board retails from 50 cents 
to $1. It Is sold to the dealer, and the dealer makes his own price, wUich 
varies between the amounts above. The slze of that board is aiiproximately 
8x12 inches. The largest size Ouija board is 14x22 Inches. The plaintifï madc 
very few of that type of board. Tlio witness further testifled that the Onija 
board is made entirely of cardboard and paper, and that tliere is nothing 
mysterious about it. He testifled that the board contains the letters of the 
alphabet, the 10 numerals, and the words 'Yes' and 'No' ; also that the little 
planchette is made of wood." 

He further testifled that sales were made chiefly to 5 and 10 cent 
stores, a few to department stores, but none to sporting goods stores ; 
that plaintiflf made no Ouija boards of wood and had no connection 
with William Fuld. 

The défendant introduced without objection a patent granted Wil- 
liam Fuld, June 19, 1915, for a Ouija board, which says: 

"The object of the invention is to produce a game witli whlch two or more 
persons can amuse themselves by asking questions and having them answered 
by the device used and operated by the touch of the hand, so that the aus^ve^s 
are designated by the letters of the alphabet." 

The défendant also introduced "certain envelopes, boxes, and 
boards," with the directions printed on the box or envelope setting out 
the well-known method of operating the board. 

In its broadest sensé a game is defined : 

"A play or sport for amusement." 

In its restricted and more generally applied sensé it is : 

"A contest for success or superiority in a trial of chance, skill, or endur- 
ance, or of any two or ail three of thèse combined." Century Dictionary. 

The définition of "Ouija" in the supplément to the New Century Dic- 
tionary is as f ollows : 

"Formed as a trade-mark name, from F. oui, yes, and G. ja, yes. The name 
thus implies a thing that will answer 'yes' in any langiiage. X good descrip- 
tion of a well-managed planchette. A form of planchette, consisting of a board 
marked with fhe letters of the alphabet and the ten numerals and of the 
planchette proper, whlch (under the hand of the operator) moves over the 
board and touches certain letters and numerals and thus 'answers' questions." 

The Popular Science Monthly, January, 1904, gives this description : 

"The next higher gi'ade of motor automotlsm, involving considei'able sub- 
conscious action of the intelligence, is found in the varlous alphabet-using 
forms of amateur medlumship, snch as table tipping, the 'Ouija board,' and 
certain other déviées for making our muscles leaky and liable to escape from 
control." 

It seems safe to say psychologists recognize the Ouija board as a 
real means 6f expression of automotism. The court knows in a gên- 
erai way that the Ouija board is seriously used by some persons in the 
belief that it affords mysterious spirit communication; by others as 
a means of personal observation ôf' the control of muscular or nervous 
action by the subconscious or unconscious mind. But the court can- 
not prétend to be ignorant that it is very largely sold with the expecta- 
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tion that it is to be used merely as a means of social amusement or play, 
and is actually so used. It is true that automotism is the basis of this 
use, but phenomena of psychical as well as of physical nature may be 
the basis of amusement and games. In Gould v. Gould, 245 U. S. 151, 
38 Sup. Ct. 53, 62 L. Ed. 211, the court says : 

"In the iiiterpi-etation of statutes iM'ying taxes it is the established rule not 
to extend their provisions, by implication, beyond the clear import of the 
language used, or to enlarge their opérations so as to embrace matters not 
speciflcally pointed ont. In case of doubt they are consti-ued most strongly 
against tlie Government, and in favor of the citizen." Am. Net & Twine Co. 
V. Worthington, 141 U. S. 468, 12 Sup. Ct. 55, 35 L,. Ed. 821 ; Benziger v. 
United States, 192 U. S. .".8, 55, 24 Sup. Ct. 189, 48 L. Ed. 331; United States 
V. Isham, 17 Wall. 496, 504, 21 L. Ed. 728. 

But the doubt as to the meaning of the statute must be one which 
remains after ail recognized rules for ascertaining its meaning hâve 
been tried. As to the analogous rule requiring strict construction of 
statutes exempting property f rom taxation the Suprême Court has said : 

"Its proper office is to help to solve ambiguities, not to compel an immédiate 
surrender to them — to be an élément in décision, and effective, maybe, when 
al] other tests of meaning hâve been employed which expérience has afCorded, 
and which it is the duty of courts to consider when rights are elaimed under 
a statute." Citizens' Bank v. Parker, 192 U. S. 73, 86, 24 Sup. Ct. 181, 186 
(48 L. Ed. 346). 

Doubt as to the meaning of a word is often removed by considéra- 
tion of the législative intent as shown by the entire statute. American 
Security Co. v. District of Columbia, 224 U. S. 491', 32 Sup. Ct. 553, 
56 L. Ed. 856. Considering the comprehensive scheme of taxation 
which the statute was intended to provide its words should not be giv- 
en a narrow meaning. The whole statute shows the intention to tax 
sales of ail articles which were thought of and named and which could 
be embraced in words of gênerai description known generally as lux- 
uries : that is, articles not reasonably necessary to comfort according 
to the average standards of American life. Even when seriously used 
the Ouija board certainly cornes within the gênerai spirit and purpose 
of the statute. 

On the whole the conclusion seems fair that the présent chief pur- 
pose of the Ouija board is to supply amusement and diversion, and that 
it should be held to fall under the comprehensive term "games," with- 
in the meaning of the statute. 

[2] The principle is also to be borne in mind in support of this con- 
clusion that the findings and practice of the administrative officers of 
the government are presumed to be based on fair conclusions as the 
resuit of the investigation required of them by sections 3165 and 3172, 
Rev. St., as amended by the Revenue Statute of 1918 (Comp. St. Ann. 
Supp. 1919, §§ 5885, 5895). Edwards' I.essee v. Darby, 12 Wheat. 206, 
212, 6 L. Ed. 603 ; Houghton v. Payne, 194 U. S. 88, 99, 24 Sup. Ct. 
590, 48 L. Ed. 888; Komada v. United States, 215 U. S. 392, 396, 30 
Sup. Ct. 136, 54 L. Ed. 249; Jacobs v. Prichard, 223 U. S. 200, 214, 
32 Sup. Ct. 289, 56 L. Ed. 405. 

In view of the comprehensive scope of the revenue act, the common 
knowlcdge that the Ouija board is so generally used as a means of 
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amusement, the f act that the Patent Office issued a patent describing 
it as a game, the presumption that the revenue officers correctly found 
it was so used after investigation, and the absence of any testimony to 
the contrary, we think the finding of the District Judge had adéquate 
support in the testimony and theref ore cannot be reversed by this court. 

We are asked to hold on the mère appearance of a small Ouija board 
that it is a child's toy, and therefore comes within the exemption of 
the statute. The small board is like the large one in every respect ex- 
cept size, and there is not a particle of évidence that it is sold or used 
exclusively or mainly as a child's toy. The burden rested on the plain- 
tiiï to establish the differentiation by clear proof. Bank of Commerce 
V. Tennessee, 161 U. S. 146, 16 Sup. Ct. 456, 40 L. Ed. 645. We do 
not think the mère différence in size furnishes this proof. 

Affirmed. 

KNAPP, Circuit Judge (dissenting). I am not convinced that the 
Ouija board is a game, within the meaning of the Revenue Act or oth- 
erwise. The standard définition of the term, which reflects its common 
acceptation, namely, "A contest for success or superiority in a trial of 
chance, skill or endurance, or any two or ail three of thèse combined," 
clearly does not include the device in question, since it has no relation 
to a contest of any sort. And if we take the term in its broadest sensé, 
"A play or sport for amusement," we still hâve always the élément or 
idea of winning, of success or superiority, of accomplishing a definite 
and desired resuit'. In no substantial respect does the Ouija board an- 
swer this description. In short, it lacks the essential and ever-present 
characteristic of a game, under any accepted définition of the term. 

The gênerai clause of the section, "games and parts of games," must 
be construed, under the familiar doctrine of ejusdem generis, as em- 
bracing only articles of some similarity to those specifically mentioned. 
But the Ouija board has no real likeness in construction or use to any 
of the specified articles. It is unique, in a class by itself, plainly dif- 
férent and distinguishable from any of the enumerated games. If not 
strictly sui generis, it is more like the physical appliances used by those 
who prétend to predict the future. The crystal bail of a fortune teller 
or the paraphernalia of a magician could not properly be called a game. 
And quite obviously, as it seems to me, the other gênerai phrase, "and 
ail similar articles commonly and commercially known as sporting 
goods," cannot be held to include the Ouija board, because the proof 
shows that it is not commonly and commercially classed as sporting 
goods or sold in sporting goods houses. In other words, it is not 
known and designated by the trade generally as a game. 

This being so, I do not see how we can escape the application of the 
ruling in Gould v. Gould, 245 U. S. 151, 38 Sup. Ct. 53, 62 L. Ed. 211, 
that statutes levying taxes are not to be extended by implication, and 
in case of doubt are to be construed most strongly in favor of the citi- 
zen. This ruling is recently repeated in United States v. Field, 255 U. 
S. 257, 262, 41 Sup. Ct. 256, 65 L. Ed. 617, in which, by the way, the 
Suprême Court reversed the administrative construction by the Treas- 
ury Department of the language there in dispute. 
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Conceding that tliis rule governs only when doubt as to the mearting 
of a statute remains, "after ail recognized rules for ascertaining its 
meaning hâve been tried," I am not aware of any rule of construction 
which enables us to say that the Ouija board is a game. Surely doubt 
remains after every recognized test has been applied. And to hold that 
the Ouija board is included by implication, because "the whole statute 
shows the intention to tax sales of ail articles thought of and named 
and which could be embraced in words of gênerai description known 
generaliy as luxuries," appears to me simply to beg the question. It 
amounts to saying that the court will read the Ouija board into the 
section because the Congress might hâve put it there by spécifie men- 
tion, which would seem squarely against the doctrine of the Gould Case. 
Besides, in view of the peculiar character of the Ouija board and the 
serious use to which it is put by thousands of persons, it is by no means 
certain, if indeed it be probable, that the Congress would hâve included 
it by express mention if the malter had been brought to its attention. 
And this in turn brings us back to the Gould Case, with its explicit 
déclaration that revenue statutes are to be construed most strongly 
against the government. I think the Ouija board should be held ex- 
empt. 



CROMWELL et al. v. SIMONS. 

(Cirnilt Court of Appeals, Second Circuit. Jumiary 18, 1922.) 

No. 88. 

1. Wills <®=>58(2)— Proof of intention of testator not s'jfficient to establish con- 

tract to mako bequest. 

Krideiif-e which lends to estalilisli at the most iiotbing but an intention 
on the part of a testîUor to Icuvc to another a spécifie sum of nioney by 
wili is not évidence to support an alli'Kation of an agreement to do so. 

2. Appeal and error <s=:7l09g(8)— Court is bound by former décision as law of 

case. 

Tlie décision of an appellate court In reversing a judgment for défend- 
ant, entered on a directed verdict, on the ground that plainti£f'.s évidence 
was sultlcient to require subiiiission of the case to the jury, Ix^coines the 
law of tlie case, and on a .suljsetjuent review of a .iudmnent for plîiintilï, 
entered on a verdict based on the same évidence, the court is bounU by its 
former décision. 

In Error to the District Court of the United States for the Southern 
District of New York. 

Action at law by Annie S. Simons against William Nelson Cromwell 
and Louis J. Cramer, executors of the will of Mrs Frank Leslie. de- 
ceased. Judgment for plaintiff, and défendants bring error. Affirmed. 

Certiorari denied, 257 U. S. , 42 Sup. Ct.' 463, 66 L. Ed. - - 

See, also, 262 Fed. 680. 

Sullivan & Cromwell, of New York City, for plaintiff in error 
Cromwell. 

Edgar T. Brackett, of Saratoga Springs, N. Y. (Edgar T. Brackett 
and Philip L. Miller, both of New York City, of counsel), for plain- 
tiff in error Cramer. 

®=9For other cases see same topic t KEY-NUMBKR In ail Key-Numbered Dlgest* & Indexe! 
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Roger Poster, of New York City (James A. Allen, of New York 
City, of counsel), for défendant in error. 

Before ROGERS, MANTON, and MAYER, Circuit Judges. 

ROGERS, Circuit Judge. This is an action at law to recover ihe 
sum of $40,000 upon three separate causes of action ; the action being 
brought against the executors of Mrs. Frank Leslie, who died a widow 
and childless at the âge of 78 years. The first cause of action alleged 
a promise made by the décèdent to the plaintiflf in 1902 to bequeath to 
her by her last will and testament a legacy in the sum of $50,000. 
whereas she left her no more than the sum of $10,000. The considéra- 
tion for this promise, it is alleged, was the performance of certain 
Personal services as nurse and companion for Mrs. Leslie. The plain- 
tifï, it is alleged, was the cousin german of the testatrix. The second 
cause of action alleged a promise, in considération of the services af ore- 
said, to pay to the plaintift" the reasonable value of the said services, 
which was the sum of $50,000, no part of which the décèdent paid, ex- 
cept by a legacy of $10,000. The third cause of action was a promise, 
in considération of the services aforesaid, to bequeath the plaintiff a 
sum equal to the reasonable value thereof, which was $5O,O0O, where- 
as the décèdent left the plaintiff only a legacy of $10,000. 

This case lias been in the Suprême Court of the United States, and 
appears in Ex parte Simons, 247 U. S. 231, 38 Sup. Ct. 497, 62 L. Ed. 
1094. It was before the Suprême Court upon pétition to that court 
for mandamus, or, if that should be denied, for prohibition or certi- 
orari, to the District Court for the Southern District of New York. 
It appears that the District Judge, on motion of the défendants, order- 
ed the first cause of action transferred to the equity side of the court 
and docketed as an equity cause, and to be stricken out of the com- 
plaint in the action at law, but only for the purpose of transf er, allow- 
ing the plaintiff to amend, etc. The ground disclosed was that by the 
law of New York the plaintiff could not sustain the first cause of ac- 
tion at law. The Suprême Court, in passing upon the application, 
'aid : 

"We do not flnd sufflcient ground for the opinion of tlie jnd^o in the New- 
York décisions. No doubt alleged eontracts to make a provision by will inust 
lie approached -with great caution in the matter of proof ; but there is no 
doubt that, if proved, they are valid so far as no statute intervenes. So 
mneh seems to be assiimed by the order of the .ludge, and is the law wo 
l>eli('ve of New York, as well as of other .states and England. But, if valid. 
we isee no reason why a contract to bequeath a certain sum should not givt- 
sise to an action for damages, if broken, as certainly as a contract to pay tlie 
sanie sum in the eontractor's life, or at the moment of the eontractor's 
dcath. * • * Est we hâve seen nothing that suggests an arbitrary depar- 
tnre bv the courts of New York from the eomnion law in cases like the prés- 
ent. See Farmers' Loan & Ti-ust Go. v. Mortiœer, 219 N. Y. 290, 295: De 
Cicco V. Schweizer, 221 N. Y. 431; Silvester's Case, Popham. 148, 2 RoU. ïi\ 
104; Fenton v. Emblers, 3 Burr. 1279; Van Houten v. Van Houten, 89 N. J. 
Law, 301: Krell v. Codman, 154 Mass. 454." 

The Suprême Court therefore held that the order of the District 
J'idge was wrong, in that it deprived the plaintiff of her right to a trial 
bv jury. The mandamus was accordingly granted requiring the Dis- 
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trict Court to give the plaintiff her right to a trial at conimon law. The 
case accordingly came on for trial before a jury in the District Court 
in January, 1919, and the plaintiff introduced testimony to support her 
case and rested. The défendants introduced no testimony. The de- 
fendants then moved for the direction of a verdict and the dismissal of 
the complaint, and for a nonsuit on the ground that the plaintiff had 
failed to make out a cause of action, on the ground that there was no 
évidence that would authorize the jury to find a verdict in favor of 
the plaintiff on any of the three grounds of complaint; and the court 
directed the jury to return a verdict for the défendants upon ail three 
causes of action. In accordance with the instructions so given the jury 
rendered a verdict for the défendants. 

The case was then brought to this court upon writ of error, and our 
décision is in 262 Fed. 680. This court reversed the judgment, and 
held that the évidence was sufficient to require the submission of the 
issue to the jury. From that conclusion the présent writer, who par- 
ticipated in the décision, dissented, as appears from the printed copies 
filed in the clerk's office, but did not write a separate opinion. Through 
a mistake when the opinion came to be officially printed, the fact of his 
dissent for some reason did not appear. But the ground of his dissent 
was that the évidence seemed insufiîcient to estahlish a légal claim 
for the legacy or to warrant the submission of the question to the jury. 
His associâtes, however, thought the évidence was sufficient to justify 
its submission to the jury upon the first cause of action. The court 
added that — 

"No doubt it would be prnper to instnict the jury as to the care and 
scrutiny with which they should weigh the testimony, in view of ail the cir- 
cumstances of the case, liiit in onr opinion the question was for them." 

The case accordingly was tried again, and in March, 1921. This 
time it was submitted to the jury, and a verdict was rendered in favor 
of the plaintiff for $40,000, with interest. Judgment was accordingly 
enter ed in favor of plaintiff for $53,898.84. To sustain this judgment 
it must appear in the record that there was évidence from which the 
jury mijght find that Mrs. Leslie promised or agreed to bequeath to the 
plaintiff $50,000 in considération of the performance by the latter of 
future services for the former. There is no direct évidence that any 
such promise was made. If there is any évidence on that subject, it is 
found in the testimony of the plaintiff's husband. His testimony was 
that he had a talk with his wife, in which she told him of a conversa- 
tion which had occurred between Mrs. Leslie and herself, and that he 
then went to Mrs. Leslie and told her what his wife had told him as to 
the conversation she had had with Mrs. Leslie, and that he told Mrs. 
Leslie he was very glad and wished to thank her, becatise she meaiit to 
leave $50,000 to his wife. The following is an excerpt from his testi- 
mony on that subject : 

"I know that Mrs. I.eslio pave Mrs. Simons $10,000 by will, which sihe re- 
ceived. So far as I know, at that time there was no indebtedness of Mrs. 
Leslie; only that promise made. As I recall the language of what Mrs. Leslie 
said, I said, 'Florence, my wife tells me you expect to leave her $50,000 in 
your will, and I wi.sh to thank you,' and her reply was, 'Robert, I am due 
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Annie for vvhat she has dône for me, rendering many services in my présent 
condition, and I intend to call on lier in the future.' Tliat is the language 
about as near as I can remeinber it." 

It is to be observed that this statement is not that the plaintiff rep- 
résentée! that Mrs. Leslie had agreed of promised her that she would 
leave her $50,000 in her will, but only that she expected to leave her 
that amount, and that there was no statement showing that there was 
any considération whatever therefor in anything the wife reported. 
And it is said that a récognition of a contract can be spelled out or in- 
ferred from what Mrs. LesHe rephed to Simons when he informed her 
of what his wife had said. The fact is that Mrs. Leslie's comment did 
not refer one way or the other as to what she expected to do. But 
counsel continued: 

"Q. And siie said — your language was, 'I am told you intend to leave .'f50,000 
for Annie,' I think you said? A. 'I intend to leave iu my will if.50,0(X).' 
"Q. What? A. 'I intend to leave in my will .fSO.OOO to her ;' yes." 

The witness had not so testified in this case until counsel put the 
words into his mouth. Then he said that Mrs. Leslie told him that she 
intended to leave $50,000 for Annie in her will. His subséquent ex- 
amination, however, shows that he was putting his own construction 
or interprétation on her words throughout. When the case was hère 
before, this' court quoted the testimony of Simons as to what he said 
to Mrs. Leslie and what she replied to him : 

"I said, 'Cousin Florence, my wife tells me tliat you are going to leave 
her .$50,000 in your will, and I wish to thank you for it.' Her reply was. 
'Robert, I am due Annie that money for what she has donc in many services 
lendered to me in my présent condition, and I intend to call on her in the 
future.' " 

The court said: 

"This testimony, if believed, was évidence that the décèdent had admitted 
a conversation with the plaintifC as to her services rendered and to he ren- 
dered, and as to the compensation to be paid for them in the decedent's will. 
A jury might flnd it to be, not language of expectation or intention, but of 
agreement. The détails necessary to establlsli a contract appear speciflcally ; 
the considération, the amount, and manner of compensation are ail stated. 
The décèdent, ijerhaps in not technical language, but substaiitially, stated to 
the witness the considération, viz. that there wns 'due' by her to Annie the 
sum of .$50,000 for services rendered in the past and for which she was going 
to call in the future. Thèse services had been and were subsequently ren- 
dered by the plaintiiï." 

It is said that Mrs. Leslie's reply to the statement made to her might 
be regarded by the jury as an admission of the fact that she had prom- 
ised Mrs. Simons to leave her $50,000 by her will. In the law of évi- 
dence an admission is a voluntary acknowledgement by a party of the 
existence of the truth of certain facts. But an admission arising from 
a f ailure to deny an assertion by a third person cannot be broader than 
the assertion made. If in this case Simons had said that his wife had 
told him that Mrs. Leslie had promised or agreed to leave her $50,000 
by her will, there might be force in the suggestion that the jury might 
inier the fact of the promise. But that was not this case. 



CROMWELL V. SIMONS 667 

(280 P.) 

If the testimony of the husband at the second trial neither added 
anything to or took anything from what he testified to at the first 
trial, we should be, of course, concluded by the décision of this court 
when the case was hère before, and should be obliged to hold that the 
question was one for the jury. At the second trial the cross-examina- 
tion shows that the witness was putting his own construction or inter- 
prétation on what was said. He was asked whether Mrs, Leslie said 
she had agreed to give anything to Mrs. Simons. The witness avoided 
a direct answer to that question repeatedly put to him. Finally the 
court took the witness in hand, and the following occurred: 

"Q. Did she say she had agreed to give your wife anything In her willV 
A. Yes ; agreed to give her )f50,000. 

"Q. Hâve you ever cm either trial up to this moment sworn that she said 
she had agreed to give Mrs. Simons anything? A. That is the interprétation. 

"Q. Answer the question, Mr. Simons. A. There is my answer hère. 

"Q. l'p to this moment? A. That is my answer. 

"Mr. Foster: I submit that is a proper answer. That is tlie object of the 
question. 

"The Court: Really, Mr. Foster, you must not intemipt the crcss examina- 
tion so frequently. It malies it qulte imijossible for the cross-examiner to pro- 
ceed. 

"Q. Hâve you ever, Mr. Simons. on either trial up to this moment, testified 
that Mrs. Leslie said she had agreed to give anything to Mrs. Simons A. Be- 
çause I never was asked before. This Is the flrst time I was asked it. 

"Q. Did you testify a few minutes ago that you had glven ail that was said 
on the conversation? A. I interpreted that as 'agreed.' 

"The Court: You see the ditticulty is this: He asked you whether she said 
she agreed. 

"The Witness: Just what I said, Judge;she said that. 

"The Court: I canuot hear you. 

"The Witness: I say, that is what she said to me. 

"The Court: Did she use the word 'agreed'? That is the point. 

"The Witoess: Not the exact word 'agreed,' but I interpreted it to mean 
that way. 

"The Court: That is not what he was getting at. He wanted to know 
whether she said she agreed. Did she use the words, 'I agrée'? 

"The Witness: No ; she u.sed exactly what I put there. 

"Q. And nothing else In that regard? A. That Is ail that she said. 

"Q. And you interpret the language 'I am due Annie that' as meaning that 
she had agreed to give it? A. She expected to give. 

"Q. That she expected to give? 

"Mr. Foster: I ob.1ect to the interprétation. If your honor please. 

"The Court: No; in cross-examination I cannot hold it qulte so close. 
You may go on, Senator Brackett. This is the crux of the case, and he is 
entitled to great latitude. 

"Q. And you hâve interpreted what you hâve glven hère on the stand as 
meaning that she had either agreed or expected to give? A. Intended to give. 

"Q. $50,000? A. Yes. 

"Q. Or intended to give ?50.000 by her wlll? A. Yes: by her will. 

"Q. Although she did not in the conversation use either the words that she 
had agreed to give, or that she intended to give, or that she expected to give, 
either one of those three interprétations? A. Just what she said, 'I intend to 
remember her In my will.' 

"Q. She said, 'I am due Annie that for the many .services she has rendered 
to me, and I am going to call on her for more'? A. Yes. 

"Q. Did she u.se the word 'agrée' In that conversation? A. I hâve said no. 

"Q. Or 'Intended'? A. .Tust as I hâve said hère. 

"Q. Did she use the word 'intended' in the conversation? A. What do you 
thirik (os) anyway? 
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"Q. Did she use the vvord 'inteuded'? A. Xow, I h-aUI csaetly ail that I 
can remember about It. That is exactly wliat slie did, and I am not going to 
deviate from it. That Is my instruction — that is my construction of it. 

"Q. 1 am asking you, did she use the word 'Intended' ? A. It is not there, 
is it? 

"Q. What? A. It is not there. Sbe didn't use it then. 

"Q. IXd she use the word 'expected'? A. It is not there. 

"Q. When I hâve used the past of the worda 'expected' or 'intended,' did 
she use the présent of either of them? A. She had promlsed to leave it by 
her will. 

"Q. Did she use the word 'promise'? Auswer that by 'yes' or 'no.' I do 
not mean to be unfair. A. I know that, but you are asking sueh questions. 

"Q. Did she use the word 'promise,' Mr. Simons? A. I thanked her; I 
said. 'I want to thank you.' 

"Q. Did she In that conversation? A. 'My wife tells me you bave promlsed 
to leave her.' That is what my wife said to me. 

"Q. Did she use In that conversation either the word 'promise' or the 
Word 'promlsed' î A. That her reply to me was, 'I am due Annie that 
money.' 

"Q. Then, Mr. Simons, you mean by your answcr that she did not use the 
Word 'promise' or 'promlsed'? A. What other interprétation would you 
give it? 

"Q. I am not glving the interprétation. I am glving a use of a particular 
word. Did thèse words pass her lips in that conversation, 'promise' or 
'promlsed'? A. That she intended to do. 

"Mr. Braekett: I move to strike that out. 

"The Court: Yes; but it is not of any moment to continue that any further. 
He sticks to the words, and the words speak for theraselves. Of course she 
didn't use the word 'promise,' because he says that Is ail she did use." 

The testimony now shows that Mrs. Leslie did not say that she 
had agreed to give Mrs. Simons anything, or that she intended or ex- 
pected to give her $50,000 in her will, or had promised it. This is 
entirely new testimony, and counsel claims differentiates the évidence 
in the second trial from that given at the first. The évidence on the first 
trial left the possible inference that Mrs. I^eslie had agreed or promised 
to leave Mrs. Simons $50,000 in her will. The court does not agrée 
that any such inference could properly hâve been drawn from the évi- 
dence at the first trial. But, if it could hâve been, this new évidence, 
given at the second trial, would not preclude the inference still being 
drawn. Ail that we hâve, however, is the husband's testimony that 
his wife told him that Mrs. Leslie was "going to leave her $50,000" in 
her will. Such language as this, this court said, when the case was 
hère before, of certain like testimony relied upon to support the third 
cause of action, "is not the language of contract, but of pure intention 
or expectation, quite insufficient to prove an agreement to bequeath 
to the plaintiff a sum" of money. Mrs. Leslie's alleged reply, when she 
was told by Simons what his wife had reported to him was: 

"Robert, I am due Annie that money for what she bas donc, renderlng many 
services in my présent condition, and I propose to eall on her in the future." 

So far as Mrs. Leslie's words go, they are évidence of an acknowl- 
edgement of an existing présent indebtedness, and nothing more. They 
are not évidence of an acknowledgement of an indebtedness to be paid 
by a provision in her will. And the record is barren of any évidence 
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that Mrs. Leslie agreed or promised to leave $50,000, or any other sum, 
to the plaintiff by will. The allégation of the complaint was as fol- 

lows: 

"XII. In considération of the performance of the sald services by plaintiff 
as aforesaid, and of plaintiff's eontlnuance In the performance of the same, 
sald Mrs. Leslle promised to bequeath to thls plaintiff by her last will and 
testament a legacy of the sum of $50,000. Sald promise was made In or 
about the month of February, 1902, and was repeated on subse<iuent occasions. 
In considération of ,said promise the services herelnbefore set forth were per- 
formed by plaintiff." 

So far as Mrs. Leslie's words constituted an acknowledgement of 
an existing indebtedness the claim was hopelessly outlawed by the stat- 
tue of limitations before the action was brought, the statute having 
been pleaded in the answer ; and it sufficiently appears to point out that 
the plaintiff did not tell her husband that Mrs. Leslie had agreed or 
promised to leave her $50,000 by will. His testimony was that his 
wife told him that Mrs. I^eslie was "going to leave" her $50,000 in her 
will. 

The complaint, as stated at the beginning of this opinion, set forth 
three causes of action. The court below, however, dismissed the second 
and third counts, on the ground that there was no évidence to support 
them. The case went to the jury on the first count alone. That count 
alleged a promise to bequeath by will to the plaintiff the sum of $50,- 
000. Under that count it was necessary that the jury should find that 
such a promise or agreement was made. The court below charged the 
jury that — ■ 

"Thé question hère Is not — as has been well sald to you by counsel — any 
promis» that Mrs. Frank Leslie made to Mr. Robert Slmons at that tlme, for 
that would not be a contract, or at least the eontract which we are suing on 
hère ; but the question is whether, when Mrs. Frank Leslie u.sed those word3 
in respect to what Mr. Robert Slmons sald to her, thèse words are sufflclent 
évidence of a contract made earlier on that day, I think, or, if not, the 
day before, between Mrs. Frank I^eslie and the plaintiff. Tlierefore you must 
find out what the contract was from the admissions that Mrs. Frank Leslle 
made at that time to the plaintiff's husband, and from the gênerai setting 
of the parties at the time when the words were uttered. So you see that you 
must necessarlly détermine the case by what you think to be the reasonable 
Inference from the language of the parties, and the circumstances In which 
they found themselves at that tlme." 

The issue was correctly stated in the charge. If there was any évi- 
dence from which the jury could properly find that such a promise was 
made, the court was right in submitting the matter to the jury; but, 
if there was no such évidence, the case should not hâve gone to the 
jury, had it not been for the décision of this court when the case was 
hère before. Simons' testimony was not that he told Mrs. Leslie his 
wife had informed him that Mrs. Leslie had promised to leave her 
$50,000 in her will, but that she "expected" lo leave her that amount. 
He did not testify that Mrs. Leslie admitted or denied that she "ex- 
pected" to leave his wife any amount by will. It was simply : 

"I am due Annie for what she has done for me, renderlng many services in 
my présent condition, and I Intend to call on her in the future." 
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And on his eross-examination he was compelled, as we hâve seen, to 
admit that Mrs. Lesliedid not say that shehad "promised" or "agreed," 
or even "intended" or "expected," to give his wife $50,000 hy her will. 
So that the question cornes to this : Can a jury infer that Mrs. LesHe 
had promised to leave Mrs. Simons $50,000 in her will because, vvhen 
informed that his wife had told him that she expected to leave her that 
amount, she made the reply above quoted? The only possible déduc- 
tion which à jury could be entitled to draw from this conversation be- 
tween Simons and Mrs. L,eslie would be one of the following infer- 
cnces : 

( 1 ) That Mrs. Leslie recognized a moral or légal obligation resting 
upon her to pay Mrs. Simons the amount of money mentioned and that 
the sum was then "due." But that inference, if drawn, would not sup- 
port the présent suit as a cause of action for money then due, inasmuch, 
as already pointed out, such an action was barred by the statute of 
limitations. 

(2) That Mrs. Leslie "expected" to leave Mrs. Simons $50,000 in her 
will, because of many services that individual had rendered her, and 
that she intended to call on her in the future. But there is no évidence 
of anything more than that Mrs. Leslie "expected" to do this. The 
jury could not infer a promise or an agreement from this statement of 
Mrs. Leslie's expectation, and particularly could not do so in the ab- 
sence of any évidence that Mrs. Simons rendered services thereafter 
in reliancé upon this expression by Mrs. Leslie as to what her expecta- 
tion was, and the further fact that Simons was compelled to admit that 
Mrs. Leslie did not use the word "promised" or "agreed," or "in- 
tended" or "expected," to give her $50,000 by her will. Neither is there 
any direct évidence that Mrs. Simons, the plaintifif, understood the al- 
leged conversation she had with Mrs. Leslie 'to be an offer, and ren- 
dered her services to Mrs. Leslie in acceptance thereof . 

(3) That Mrs. Leslie, at the time the conversation occurred, ex- 
pected to leave Mrs. Simons $50,000, but subsequently changed her 
intentions for reasons satisfactory to herself, and reduced the amount 
to $10,000. 

[1] Evidence which tends to establish at the most nothing but an in- 
tention on the part of a testator to leave to another a spécifie sum of 
money by will certainly is not évidence to support an allégation of an 
agreement to do so. Reilly v. Burkelman, 149 App. Div. 548, 550, 134 
N. Y. Supp. 13; Hoffman v. Condon, 134 App. Div. 205, 118 N. Y. 
Supp. 899; Wildman v. Jones, LSO App. Div. 514, 135 N. Y. Supp. 
428; G'Brien v. Foley, 1.50 App. Div. 257, 259, 134 N. Y. Supp. 825. 
VVhile it is true that the mère .statement of intention is not proof of a 
•contract or binding obligation, we do not overlook the cases which hold, 
and no doubt correc<-ly, that a statement of intention may, because of 
attending circumstances, which give the other party a right to act upon 
it as an intended ofïer afford the basis of a binding agreement. In 40 
Cyc. after stating that a person may make a valid contract to dispose 
of his property by will in a particular way, provided it is clearly estab^ 
lislied by the testimony of disinterested witnesses, if in paroi, it is 
';aid at page 1065 : 
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"However, mère statements, oral or writton, of an intent to give prqperty 
by will to another, do not amount to a contract to do so. * * * " 

In Armstrong's Administrator v. Shannon, 177 Ky. 547, 550, 197 
S. W. 950, 951, the Kentucky Court of Appeals in a late case said: 

"Perhaps Mr. Armstrong intended to make a will devising liis property to 
his nièce and nephew. However tliat may l>e, no such instrument was execut- 
ed, and the courts are without power to maUe one for him. To recover in a 
case lil^e this, the claimant must show an express agreement and promise to 
pay ; an implied promise will not support sUch a claim. The rule is well 
stated in the case of Bolling v. Bolling's Adm'r, 146 Ky. 316, vvhere it is said: 
'In a long Une of décisions this court lias held that, where the relationship of 
the parties was sufficient to raise the presinnption that they lived together 
as a matter of mutual convenienee. the law will not iraply a promise to 
pay for the services so rendered. On the contrary, an express contract must 
be proven, and to establish such a contract stricter proof Is required than in 
a case of an ordinary contract.' While this rule bas generally been applied 
in cases between parent and child, brotber and sister, it bas also been ex- 
tended to vmcles and aunts on the one side, and nephews and nièces on the 
other. Wier v. Wier's Adm'r. ?> B. M. 645 ; Bolling et al. v. Bolling's Adm'r,. 
146 Ky. 316 ; Ballard v. Ballard, 177 Ky. 260." 

In Nicholls v. Hodges, 1 Pet. 562, 566, 7 L,. Ed. 263, a claim was 
made for services rendered by a nephew to his uncle, who had served 
as a clerk in his store for three or four years. The case came before 
the Suprême Court on an appeal from the Circuit Court in the District 
of Columbia. Mr. Justice Duval, speaking for the court, said : 

"It is in proof * • » that it was distinctly understood between them 
that the testator had agreed to pay his board, to flnd him in clothing, and 
to pay his expenses generally ; that it was customary among merchants to 
take young men, of a certain âge, for their board and clothes ; that the unclo^ 
had said that at a future day he intended to take him into partnership with 
him- and it was proved that the testator, at the time of making his will, 
obser\'ed that he had given his nephew a legacy as a considération for his 
services, and that he had always int<mded to give him something. It is not 
denied that the testator had fully c-omplied with his engagement to pay his 
board, supply him with clothes, and pay his expenses. On this testlmony the 
claim rests The évidence is too defective to re(iuire comment. It is the 
opinion of this court that it is too loose and indeterminate to sanction the 
claim, and it cannot be allowed." 

If we concède that the relationship between Mrs. Simons and Mrs. 
Leslie — that of cousins german — was not sufficient to raise the pre- 
sumption that they were living together as a matter of mutual conven- 
ienee, and that the law would raise an implied promise to pay for the 
services so rendered, it is enough to say that the cause of action in the 
case at bar was not an implied promise which was barred by the stat- 
ute of limitations, but upon an express promise, and that the express 
promise could no more he inferred from Mrs. Leslie's statements of 
her intentions than one could be inferred in the Shannon Case. 

In Van Horn v. 'Demarest, 76 N. J. Eq. 386, 388, 77 Atl. 354, 359, 
Vice Chancellor Stevenson said : 

"The déclaration of testamentary intentions and purposes, even vi'hen the 
beneflciary of those intentions and purposes acts upon such déclaration to his 
injury, does not necessarily constitute a contract." 

It is sometimes said that the rule in this class of cases required a case 
to be proven by the clearest and most convincing évidence, and that the 
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courts look upon cases of this nature with suspicion, and that they 
must be establishesd by the testimony of absolutely disinterested wit- 
nesses. Thus in Rosseau v. Rouss, 180 N. Y. 116, 120, 72 N. E. 916, 
918, Judge Vann, speaking for the Court of Appeals in a case of this 
nature, said: 

"Thus the évidence relied upon to establish the contract Is, flrst, the testi- 
mony of the mother, who tried to swear $100,000 into the pocket of her own 
child ; and, second, the testimony of witnesses who swear to the admissions 
of a dead man. The former is dangerous, the latter is weak, and neither 
should be acted upon without great caution. We hâve repeatedly held that 
such a contract must not only be certain and deflnite, and founded upon an 
adéquate considération, but also that it must be established by the ctearest 
and most convincing évidence. We bave l>een emphatic in condemnlng thèse 
agreements, because they 'hâve become so fréquent in récent years as to 
cause alarm.' We hâve been rigid and exacting as to the sufticiency of the 
évidence to establish them, and liave condemned the proof thereof 'through 
paroi évidence given by interested witnesses.' As 'such contracts are easily 
fabricated and hard to disprove, because the sole contracting party on one 
side Is always dead when the question arises,' we bave declared that they 
'should be in writing, and the writing should be produeed, or, if ever based 
upon paroi évidence, it should be given or corroborated in ail substantial 
particulars by disinterested witnesses.' Hamlin v. Stevens, 177 N. Y. 39: 
Mahaney v. Carr, 175 N. Y. 454 ; Ide v. Brown, 178 N. Y. 26 ; Edson v. Par- 
sons, 155 N. Y. 555 ; Shakespeare v. Markham, 72 N. Y. 400." 

It is very possible that in this class of cases courts hâve sometimes 
indulged in statements which, if unexplained, may easily be misunder- 
stood and misapplied. We take it to be true that in civil caseS a plain- 
tifï is not only required to prove his case by a prépondérance of évi- 
dence, but that the évidence should be clear and convincing. See Mc- 
Keon V. Van Slyck, 223 N. Y. 392, 397, 119 N. E. 851. It is also true 
that a jury must always be the judges of whether the évidence is clear 
and convincing. We think it is the rule, supported by well-considered 
cases, that in actions of this sort very clear, strong, and convincing testi- 
mony should be required, but that the right to détermine whether the évi- 
dence in any particular case fîUs thèse requirements is one for the triers 
of the facts to détermine. Fitzpatrick v. Graham, 122 Fed. 401, 58 C. 
C A. 619, which was decided by this court. 

But, while this is the law, it is also equally well established that, if 
there is no évidence whatever in support of a plaintifï's claim, there is 
nothing to submit to the jury, and if such a case is submitted to the 
jury, and a verdict is rendered which there is no évidence to supporf, 
the judgment should be set aside. That a jury finds a verdict which 
there is no évidence to support sometimes happens, and the instances 
are not rare where appellate courts hâve been compelled to set aside 
judgments for that reason. That the jury in this case found for the 
plaintiflf, after being instructed that they could not fina such a verdict 
unless they found that an express promise had been made, is not con- 
vincing or conclusive that the évidence before them warranted their 
verdict. 

The record is chiefly occupied with testimony as to the personal 
services rendered by the plaintifï to Mrs. Leslie for a number of years. 
This testimony would hâve been of importance, if the issue involved 
the right to recover on a quantum meruit, but on the real issue which 
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the jury was allowed to détermine it shed no light. It îs possible that 
the testimony as to thèse services influenced the jurors in the conclu- 
sion which they reached, notwithstanding the effort made by the trial 
judge in his charge to guard against it. At the beginning of his in- 
structions he said : 

" * * * It Is always possible In a group of 12 men to go outside the 
case, and you may be disposed to décide It by considérations wliicli are qulte 
foreisn to those tliat tlie law recognizes. For example, it Is possible that 
the disposition of some of you, at least, will be to say that this was a rich 
old lady, and this plaintiff was a cousin, and she dld not treat her cousin 
very kindly or very generously ; that she had received a good deal from her 
in the past, and she had been courteous to her, and that she h&à received 
rather crabbed treatmenf, and that on the wliole it is only a décent thing 
that she should hâve received $50,000, instead of $10,000. 

"It Is quite true, sinee we préserve the .iury System, that there is no way 
by which we can prevent juries from taking that attitude in cases of this 
character. Yet I think you will observe (in so far as this seems to you a 
désirable thing) that the property of the individual should be divided In 
accordance with the law, and not in accordance with the generosity of 12 men 
who do not own It. It is of vital conséquence that you should not adopt that 
attitude toward the eai^e, but that you should attempt to décide it upon the 
issues which the law says are controlling. 

"This is merely by way of caution which I feel bound to give you at the 
outset, not, of course, because I hâve any acquaintance with you, or think that 
any one of you has that disposition, but only because I think at times that 
is the disposition of ail of us, particularly when we get together and talk 
collectively, and perhaps without time for reflection, which we ptherwise 
might hâve when we might deliberate upon it alone. I think that under those 
circumstancps it is possible that you may be disposed to disregard the very 
narrow issues of fact which I shall explain to you presently, and simply dé- 
cide the question of what you suppose to be the gênerai equities of the situa- 
tion. In so doing you would not be in fact disposing of the matter accord- 
ii!g to the equities of the situation, unlcss you are prepared to go so far as 
to say that the gênerai equities entitle 12 men who know nothing about the 
parties to take away the property from one person and give it to another 
person for reasons that the law does not recognize. Therefore, so far as you 
do it, you will deny to this old lady who is dead the right to dispose of her 
property in her own way, a right which I think you in your own circum- 
stances would feel to be a very substantial right, as to which you are entitled 
to the protection of the law and not to the intervention of 12 men, who hap- 
pen to hâve power to dispose of it otherwise than as the law permits." 

He thën referred to the history of the relations which existed be- 
tween the plaintiff and Mrs. Leslie and said : 

"Some time in March of 1902 took place the transaction between the two 
■which is the contract relied on, and it is the transaction which occurred at 
that time which is the only talk or communication on which a contract can 
be based in this case, and on which the plaintiff can recover." 

And he continued : 

"If you do find that that was true, and then if you flnd that Mrs. Slmons, 
relylng on that promise given to her, continued to perform the services in- 
tonded, the contract was made, and the contract was performed ; but unless 
you do find that, if your minds are in doubt as to whether any such thing 
occurred. then you cannot briug in a verdict for the plaintiff, but must bring 
in a verdict for the défendant. That is a question of fact. On that question 
of fact the case turns, and on no other question of fact." 

The charge was correct, and the testimony as to the services ren- 
dered under the issue on the pleadings became important, only if the 
280 F.— 43 
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jury thought the promise had bèen made. It was not évidence to es'- 
tablish a promise, but évidence that, if the promise was made, the plain- 
tiff fulfiUed her part of the agreement by rendering the future serv- 
ices which constituted the considération for the promise. 

1 am authorized by Judge MAYER to say that he fully concurs in 
the views expressed herein that there is no évidence whatever that any 
promise or agreement was ever made by Mrs. I^eshe to Mrs. Simons that 
she would leave $50,000 to her by will, and therefore that there was no 
question to be submitted to the jury under the cause of action pleaded. 

[2] The majority of the court, as constituted at the présent hearing, 
are convinced that the conchtsion reached on the first hearing was er- 
roneous, and one of the niajority dissented at that time and the other 
of the two was not then a member of the court. The majority of the 
court as constituted at the former hearing took an exactly opposite 
view; one of that majority still sitting and adhering to the conclusion 
he then reached, while the other has since retired from the court. This 
change of personnel in the court, although it changed the minority view 
of the former hearing into the majority view at this hearing, does not 
in itself warrant the court in disregarding "the law of the case" as it 
was determined by the court when the case was hère before. So far 
as this court's relation to the case is concerned, we recognize the rule 
that the former décision, under well-established law laid down in a 
multitude of cases extending over a long period of years, settled the 
question as between thèse immédiate parties to this litigation. "Res 
judicata inter partes jus facit." The rule is undoubtedly based on 
Sound considérations of public policy which we would not be justified 
in disregarding. 

In Johnson v. Cadillac Motor Car Co., 261 Fed. 878, 8 A. L. R. 
1023, this court declined to be bound by the décision rendered by the 
court when the same case was hère on a former occasion, and we re- 
versed the judgment obtained at the second trial, which involved only 
a fifth of the amount which is hère involved. We hâve no désire to 
discrédit in the least the décision then made, or to départ from the prin- 
ciple then laid down. That principle was that, under exceptional cir- 
cumstances, where a former décision in the same case is clearly er- 
roneous, and announces a wrong rule and one mischievous in its prac- 
tical opérations, or which might readily affect many persons adversely, 
the court should reverse its earlier décision. 

It is not probable, and certainly cannot be foreseen, that exactly such 
a State of the évidence; as in the case now before us, will be presented 
again in some subséquent litigation. After the first décision in Johnson 
V. Cadillac Motor Car Co., it transpired that the New York Court of 
Appeals decided Macpherson v. Buick Motor Co., 217 N. Y. 382, 111 N 
E. 1050, Ann. Cas. 1916C, 440, L. R. A. 1916F, 696, which established 
the law of the state in a manner contrary to the rule first announced. 
While we arrived at our conclusion quite independently of that déci- 
sion, which was not controlling upon this court, the attitude of the 
New York court was of great importance. And in the case at bar, 
since the eàrlier décision, there has been no décision of the Suprême 
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Court of the United States or of the New York Court of Appeals hav- 
ing any bearing upon the question before us. 

The Johnson v. Cadillac Motor Car Co. Case is clearly exceptional, 
and is easily distinguishable from the case now before the court. In 
the instant case, when it was hère before, no rule or principle of law 
was laid down which can affect adversely other persons than those be- 
fore the court; the only question being as to whether the particular 
évidence produced at the trial justified the submission of the case to 
the jury. 

The majority of the court which heard the case on the second writ 
of error hâve felt it their duty, however, to state fuUy and f rankly their 
view of the law, and to point out wherein and why we difïer from the 
décision rendered when the case was hère before. We may be in error, 
or the majority of the court at the former hearing may hâve been in 
error; we are certainly not both right. It may be that the learned 
counsel who argued this cause may still find in this unusual situation, 
involving as it does a considérable amount of money, some way of 
ascertaining which of thèse conflicting views is correct. But, however 
that may be, we hâve no alternative, and the judgment must be af- 
firmed. 

MANTON, Circuit Judge (concurring). On this writ the plaintiffs 
in error seek review of a judgment recovered on a cause of action 
resting on a promise made by the décèdent, Mrs. Leslie, to the défend- 
ant in error in 1902, in considération of personal services theretofore 
and to be thereafter rendered by her to bequeath her a legacy of $50,- 
000, whereas Mrs. Leslie bequeathed her a legacy of only $10,000. The 
right to a jury trial of the basis of this claim and the sufificiency of the 
complaint was upheld in Ex parte Simons, 247 U. S. 231, 38 Sup. Ct. 
497, 62 L. Ed. 1094. This court reversed a judgment for plaintifïs in 
error upon a directed verdict, and held that on precisely the same proof 
offered on this trial, the question of whether there was an agreement or 
contract was for the jury. It was held that the détails necessary to es- 
tablish the contract appeared specifically — the considération, the amount, 
and the manner of compensation. Simons v. Cromwell (C. C. A.) 262 
Fed. 680. Overwhelming authority requires the law of the case, as thus 
declared, should be followed: 

"It is the settled law of this c-nurt, af5 of othors, that whatever has been 
decided on one appeal or writ of error eannot be re-e.Kamined on a second 
appeal or writ of error broufiht in tlie same suit. The first décision has be- 
come the settled law of the case." Thompson v. Maxwell, 168 U. S. 451, 18 
Sup. Ct. 121, 42 L. Ed. 5.39. 

"The'deeree having lieen formally rendered In this cause, the court is now 
to détermine whether that decree has been executed according to its true In- 
tent and meaning." Himely v. Rose, 9 U. S. (5 Grandi) 313, 3 L. Ed. 111. 

Oti a second writ of error, the court eannot be compelled to review 
its own décision on the first. Roberts v. Cooper, 61 U. S. (20 How.) 
467, 15 E. Ed. 969. There Justice Grier observed (61 U. S. 481, 15 
E. Ed. 969) : 

"To allow a second writ of error or appeal to a court of last réSort, and on 
the same questions which wete open to dispute on the first, would lead to 
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endless litigatîon. * * * Tliere would be no end to a suit, if every obsti- 
iiate litigant could, by repeated appeals, compel a court to listen to eriticiams 
on their opinions, or speculate on chances from changes In its members." 

See the same rule applied in the various circuits. Development Co. 
V. King, 170 Fed. 923, 96 C. C. A. 139; Linkous v. Va. Ry. Co., 242 
Fed. 916. 1.S5 C. C. A. 504; Woodruff v. Yazoo Co., 222 Fed. 29, 137 
C. C. A. 567; Standard Co. v. Leslie, 118 Fed. 557, 55 C. C. A. 323; 
U. S. Press Ass'n v. Natl. Newspaper Ass'n. 254 Fed. 284, 165 C. C. 
A. 572; Nat. Banii v. U. S., 224 Fed. 679, 140 C. C. A. 219. 

In Johnson v. Cadillac Co. (C. C. A.) 261 Fed. 878, 8 A. L. R. 
1023, the writer of the majority opinion devoted some six printed pages 
to this subject, and recognized the fnll force and effect of the doctrine 
of stare decisis. The law of this case between the parties, having been 
settled on the former appeal, makes the law of the case in this respect 
res adjudicata. 

Nowhere in the considération of the évidence is e.rror pointed out. 
Nor was mistake made in our former considération of the case. The 
complaint in the majority opinion rests, not on the rule of law, but cri 
the question of fact. The évidence was sufficient to require its sub- 
mission to the jury to say whether a contract was proved, . The plain- 
tif! could not testify to her conversation with the décèdent because of 
the statufory prohibition. Her husband testified : 

"I recall a conversation witli my wife, in which slie meutioned something 
Mrs. Leslie had said to her. ïliat was ii Maroh, 1902 ; it was a Friday night, 
when I had corne home from a trip, that I had this conversation. • * ♦ 
The next Saturday afternoon I had a conversation with Mrs. Leslie. I sald, 
'Cousin Florence, my wife tells me you are golng to leave her $50,000 In your 
wUl, and I wish to thank you.' Her reply was, 'Robert, I am due Annie that 
money for what she has done, rendering many services In my présent con- 
dition, and I propose to call on her in the future.' " 

The jury was justified in finding that from this évidence the décèdent 
admitted a conversation with the défendant, in error as to her services 
rendered and to be rendered, and as to the compensation to be paid for 
them in her will. The jury could say that this was language of an 
'agreement to pay her. There was ample évidence of the services per- 
formed, and the extraordinary and somwhat humiliating character of 
them, such as few women of refinement could be induced to perform. 
The décèdent was 77 years of âge when she died. She had suflfered a 
stroke of paralysis. She could not dress or walk without assistance. She 
refused to provide a maid or nurse, and the défendant in error perform- 
ed the services which such employées would perform. Décèdent left 
an estate of $2,000,000. She had an income of $95,000 a year. Tlie 
décèdent spoke to a Mrs. Lawrence, and said she was going to make 
provision for the défendant in error. She mentioned that défendant in 
error's aunt had met with a great loss, and that she intended to com- 
pensate the défendant in error. The défendant in error's son, a lawyer, 
testified that he talked with Mrs. L,eslie "as to what she intended to do 
for my mother by will," and Mrs. IvCslie said, "I don't see why your 
mother worries so much about the future, as I hâve provided for her." 
Further, she said, "Robert, your mother is going to be well paid for 
what she is doing for me, and I don't wish her to go." 
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Reasonable minds may differ as to whether or not this was an agree- 
ment by the testatrix to pay, and not the language of mère expectation 
or intention. The différence of opinion on tTie former and this appeal 
as to the meaning and understanding of the language employed by Mrs. 
Leslie argues strongly for the existence of a question of fact. Under 
the circumstances, the défendant in error being incompétent to testify 
in the absence of a written agreement tipon the subject, it was, in the 
language of the Suprême Court, almost impossible to prove a direct 
verbal promise from décèdent to her in regard to this contract. 

: "Any such promise must be largely Inferred from tlie sitviation and cir- 
cumstances of the parties, and nuist dépend alniost wtiolly on verbal state- 
inents made by Mr. Ketivon [JIrs. Leslie] to others." Browu v. Suttou, 120 U. 
-S. 239, 9 Sup. et. 274, 32 L. Ed. 064. 

Even if inconsistency appeared (I fail to find it) in this proof on the 
cross-examination from that of the direct, such would hâve been a 
matter which only affected the credibility of the testimony. It is un- 
timely now to quarrel with the resuit of the jury's findings. This was 
a matter for the trial court. We cannot consider the weight of évi- 
dence. Wilson V. Everett, 139 U. S. 616, 11 Sup. Ct. 664, 35 L. Ed. 
286; Canadian Ry. Co. v. Akre, 200 Fed. 955, 119 C. C. A. 250. The 
law as to the care and caution in considering claims of this character 
is well defined. McKeon v. Van Slyck, 223 N._ Y. 392_, 119 N. E.SSl. 
Thèse rules of làw are bénéficiai and useful in instructions to the jury. 
Each case must bè considered from the viewpoint of its own facts. The 
other danger must never be lost sight of : 

"That advantage may be taken of the ignorant, confiding and helpless by 
those who promise, reap performance, and tho'n procrastinate, dally, and die 
without living up to the great commandment of the law, to wit, to do justice 
î;nd Wsht. and to render to every one his due." McQuitty v. Wilhite, 247 Mo. 
163, 152 S. W. 598. 

I am satisfied that the command of the law required the submission 
of this proof to the jury. Because of this, and of our décision on the 
former appeal, I can conceive of no escape from an affirmance of this 
judgment. 



AMERICAN ENGINEERING CO. v. METROPOLITAN BY-PRODUCTS CO., 
Ino. BAI LEY et al. V. GARVIN, District Judge. MOFFETT v. SAME. 

(Circnit Court of Appeals, Second Circuit. November IG, 1921.) 

I. Appeal and error <g=3l 199— Former decree held to prevent reopening of claims 
against receiver aiready adjudicated. 

A décision on appeal from a decree dlrecting the sale of coriwrate prop- 
erty on foreclosure of mortgages, and the distribution of the proceeds ren- 
dered after hearing in three suits, in the first of which a receiver was 
appolnted at the request of gênerai creditors, and in the other two of 
which foreclosure of mortgages wçis sought, that the court was without 
power to give gênerai creditors of thé receiver priority over the com- 
pany's prior lien creditors without their express assent, though a charge 

Ê^sKor other cases see same toplc 6 KBY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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for actual préservation of the property from destruction or for insur- 
ance premiums might be givén a préférence, and direct.ing the court below 
to enter a decree in accordance with the opinion, did not authorize ttie 
court to enter a decree permltting tlie creditors wlio had already proved 
tlieir claims to ofEer proof that tlielr claims were incurred for préserva- 
tion of tlie property, so tbat it was error for tlie court to refuse a decree 
tendered by the lien creditors permitting application for priority on ac- 
count of claims not already adjudicated, or disbursements for the préser- 
vation of the property from destniction, and to render a decree omitting 
the phrase "not already adjudicated." 

2. Receivers is=> 154(1)— Hâve no préférence for fées against fund in foreclo- 

sure suit in which they were not appointed. 

Keoeivers appointed for a prlvate corporation in a suit by a geheral 
créditer hâve no préférence for their fées or the fées of their attonieys 
in the distribution of funds realized by foredosure sale in other suits in 
which no receivers were asked, where the receivers' services were of 
no benefit to the mortgage lienholders. 

3. Appeal and error <@=3t 199— Receivers held not entitled to reopen daim for fur- 

tlier proof as to services. 

Where a decree giving receivers préférence in the distribution of funds 
realized upon foredosure sale in another suit was reversed because the 
services of the receivers resulted in no beneflt to the mortgage lien- 
holders, the receivers were not entitled to an opportunity to reopen the 
case for further proof as to the value of the services they rendered. 

4. iVlandamus ©=94(1)— Issues wlien no other remedy is available, but not to sub- 

serve purpose of appeal. 

The writ of mandamus is a prérogative writ, one of the highest known 
to our jurisprudence, and is issued when there is no other means of ob- 
taining justice within the right of the petitioner; but it cannot be re- 
sorted to to serve the purpose of an appeal or writ of error. 

5. IVlandamus €=358— Not issued where decree below resulted from misappre- 

hension of mandate which judge ofTered to correct. 

A writ of mandamus wlU not be issued to compel the district judge to 
comply with the mandate of the Circuit Court of Appeals, where his re- 
tum stated he had attempted to eomply with the mandate as he under- 
stood it, and ofCered to modify his decree in any respect in which it did 
not conform to the mandate. 

Three separate suits in equity were brought by the American En- 
gineering Company against the Metropolitan By-Products Company, 
Inc., and by the Title Guarantee & Trust Company and by the Colum- 
bia Trust Company each against the Metropolitan By-Products Com- 
pany, Inc., and others. On applications by Frank Bailey and others, 
as a committee of bondholders, and by George M. Moffett, as receiver, 
of the Metropolitan By-Products Company, Inc., for writs of manda- 
mus against Edwin L. Garvin, District Judge, to require amendment of 
decrees in the above-entitled suits after a reversai therein and direc- 
tion to enter new decrees in accordance with opinions of the Circuit 
Court of Appeals, Second Circuit, reported in 275 Fed. 34. Manda- 
mus denied. 

See, also, 267 Fed. 90 ; 275 Fed. 34, 40. 

Davison & Underhill, of Brooklyn, N. Y., for petitioners Bailey 
and others. 

Lewis & Kelsey, of New York City, for petitioner Moffett. 
Before ROGERS, HOUGH, and MAYER, Circuit Judges. 

^r3>For other cases see same topic & KEY-NUMBBR In ail Key-Numbered Dlgests & Inflexes 
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ROGERS, Circuit Judge. Upôn pétition of George M. Moffett and 
upon a like application made on belialf of a committee of bondholders 
and preferred note liolders, an order was issued on October 10, 1921,- 
directing the Honorable Edv/in L. Garvin, judge of the United' States 
District Court for tbe Eastern District of New York, and the said 
United States District Court for the Eastern District of New York to 
show cause on a day named therein why a writ of mandamus should 
not issue as prayed ; the purpose being to require the District Judge to 
insert in two decrees entered in said District' Court on August 5, 1921, 
a certain provision hereinafter more fully referred to. 

The order to show cause came in due time to be heard, and counsel 
representing ail the varions interests concerned appeared before us, 
and the matter was argued at lengtll. 

In announcing the disposition which we think should be made of 
the application for the writ it is necessary to refer to certain facts that 
the matter of this appHcation may be bétter understood. 

The United States District Court for the Eastern District of Nev/ 
York, acting on the application of the American Engineering Company, 
appointed receivers of ail the property and assets of the Metropolitan 
By-Products Company on November 19, 1917. The court authorized 
the receivers to manage and operate the business of the Metropolitan 
Company and to continue the performance of its contract with the city 
of New York, which was a contract for the disposai of the garbage of 
the boroughs of Manhattan, the Bronx, and Brooklyn. 

On September 27, 1918, the receiver petitioned for leave to discon- 
tinue the business, stating that he was unable to continue the business 
at a profit, and the business was discontinued. For some time prior 
to discontinuance the business had been carried on at a loss. But dur- 
ing the period the receivers were operating the plant they had borrow- 
ed considérable money with the approval of the court, and receivers' 
certificates had been issued under authority conferred by the court. 
The question then arose as to the power of that court to give to the 
holders of the receivers' certificates priority over prior lien creditors, 
and as to the rights of spécial and gênerai creditors of the receivers and 
the gênerai creditors of the Metropolitan Company. 

On November 26, 1918, an order had been made and entered in the 
creditors' suit brought by the American Engineering Company against 
the Metropolitan By-Products Company, permitting the Title Guaranty 
& Trust Company to institute in the District Court as complainant a 
suit against the Metropolitan Company and others to foreclose a cer- 
tain trust mortgage under which the said Title Guaranty & Trust Com- 
pany was trustée. And a second foreclosure suit was also brought in 
the same court by the Columbia Trust Company against the Metropoli- 
tan Company. 

The matters in controversy in thèse suits and the respective rights 
of the creditors were referred to a spécial master. On the comirig in of 
his report the District Court entered an order decreeing the foreclosure 
of the mortgage, directed that the property of the Metropolitan Com- 
pany be sold, fixed and determined the relative rank and priority of the 
varions liens and charges affecting the property, and directed the 
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distribution of the proceeds of the sale in the manner set forth in tbe 
order. From that decree an appeal was taken to this court, and was 
determined by us in an opinion filed on June 23, 1921, 275 Fed. 34. 

We held that the Metropolitan Company was a private, and not a 
quasi public, corporation, and that, being such, the lower court was 
without power to give the receivers' gênerai creditors priority over the 
Metropolitan Company's prier lien creditors without their express 
consent. The lien creditors had a right to rely upon the liens they had 
contracted for. We held that debts contracted by the receiver, whether 
upon gênerai crédit or upon an express agreement with the receiver 
only for a lien prior to ail other liens, were not entitled to priority ; 
the theory being untenable that the indebtedness incurred was for the 
préservation of the property. And we indicated our belief that the 
indebtedness in this case was not incurred for the préservation of the 
property, but for the continued opération of the business, because the 
receivers believed it was about to become profitable. We indicated 
"that a charge for actual préservation (of the property) from destruc- 
tion, as for watchmen," niight be given a préférence, "because such 
services could not in the nature of things be had on crédit." A like in- 
timation was made as to a charge for premiums of Insurance if Insur- 
ance could not be obtained except upon such terms. 

The decree as entered was reversed, and the court below was di- 
rected to enter a decree in accordance with our opinion. 

Thereafter the attorneys and solicitors for the respective parties 
noticed for settlement a decree purporting to correct, amend, and re- 
settle the decree in the lower court in conformity with our opinion. 

Thereafter, and on August 5, 1921, the District Judge entered two 
decrees, one in American Engineering Company v. Metropolitan By- 
Products Company, Inc. and one in Title Guaranty & Trust Company, 
a^ trustée, v. Metropolitan By-Products Company, Inc., no doubt in- 
tending that such decrees should in ail respects conform with the 
décision of this court above referred to. At the time thèse new decrees 
of August 5th were settled counsel for the Columbia Trust Company 
proposed to the District Court decrees substantially the same as thosc 
entered except for a single paragraph in each of the decrees. The para- 
graph as proposed by counsel was as f ollows : 

"Nothing herein contained sliall prevent application at tlie foot of this de- 
cree on account of claims not already adjudicated for disl>ursenient,s made 
solely for the actual préservation from destruction of the mortgaged property : 
but this court does not décide whet.lier such claims, if any, should be allowed 
priority over the liens of the mortgages and preferred noteholders." 

The court, however, modifîed the paragraph and made it read as fol- 
lows: 

"Nothing herein contained shall prevent application at the foot of this de- 
cree on account of claims for disbursements made solely for the actual préser- 
vation from destruction of the mortgaged property ; such claims being here- 
by allowed priority over the liens of the mortgages and preferred noteholders." 

Thereafter the receiver of the Metropolitan Company, believing that 
the decrees entered on August 5th did not in fact conform to this 
court's opinion, applied tO one of the judge« '«f this court for an order 
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requiring the District Judge to show cause before this court on a day 
and hour named why a writ of mandamus should not issue f rom this 
court directing him to correct and modify the decrees of August 5, 

At the time the District Judge entered the modified decrees of Au- 
gust 5th, he stated that he did not know what this court intended to 
décide concerning the status of claims for actual préservation from 
destruction of the mortgaged property, but that he was inserting the 
provision last quoted for the reason that he conceived that there should 
bç a definite adjudication that ail such claims should be preferred even 
without proof of the facts and circumstances under which such claims 
arose. 

The District Judge has misapprehended the opinion of this court. 
We did not undertake to décide the status of claims for actual préser- 
vation of the mortgaged property from destruction, and especially in the 
absence of proof that such préservation, whether by watchmen or by 
insurance, could not hâve been obtained except upon crédit. And there 
was no such proof before us. 

There was no intention on the part of this court to open up anew 
the adjudication of claims already adjudicated. The créditer s hâve 
had their day in court, and they did not présent any facts from which 
it could bave been found that their claims were for actual préservation 
of the property from destruction, and no such claim was made either in 
the covtrt below or in this court. 

The above paragraph as proposed to the court by the counsel ex- 
pressed the intention of this court as set forth in its opinion filed on 
June 23, 1921 (C. C. A.) 275 Fed. 40, and should hâve been incorporat- 
ed in the decrees. 

As no claims for actual préservation from destruction of the mort- 
gaged property bave been allowed priority, and therefore no decree 
has been entered by the District Court which is final so that an appeal 
can be taken therefrom the petitioners seek the writ of mandamus 
prayed for. 

f1] The e'ffect of the striking from the paragraph as submitted by 
the counsel for the Columbia Trust Company the words "not already 
adiudicated" is to permit the possible claim by ail of the more than 
100 creditors of the receivers wliose claims were before this court when 
the case was heard by us, that their claims were for actual préservation, 
and thus open the way for a new adjudication of the claims. This cer- 
tainly was not the intention of this court. Every one who had claims 
upon the f oreclosure f und was duly cited to appear and file his claims. 
The creditors were heard before Judge Noyés, and their claims were 
ail adjudicated on such évidence as they chose to présent. 

Under the opinion which this court filed the question left open was 
whether there were any charges of the nature of watchman's fées, 
which would be disbursements by the receiver that ought to haye prece- 
dence over the liens. Some kinds of insurance might rank with watch- 
man's fées. There had been no proof submitted that any of the insiir- 
ance was of that kmd. And this courtihad not the slightest intention 
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of ordering thetaking of further proof and the reopening of the daims 
adjudicated. 

The decrees as entered must be reopened and modified by amending 
paragraph 8 at the end thereof so that it shall read as f ollows : 

"Nothing heréin eontained shall prevent application ut the foot of this 
decree on account of daims not alieady adjudicated for disbursements made 
solely for the actual préservation from destruction of the mortgaged property; 
but this court does not décide whether such claims, if any. should be allowed 
priority over the liens of the mortgages and preferred noteholders." 

And such modification is hereby directed to be made. 
[2] The receiver, appointée in the gênerai creditors' suit, joins in 
au appHçation for the mandamus because he thinks the District Judge 
misunderstood the décision of this court in that in the decrees of Au- 
gust 5, 1921, no priority was accorded to the receiver and his counsel 
for their fées. At the time he signed the decrees tlie District Judge 
stated that in his opinion this court meant to hold that the receiver 
and his' counsel could not claini priority out of the foreclosure fund for 
their fées and expenses. In this the judge was not in error. No re- 
ceivership was necessary to protect the lienors, and the latter did not 
request their appointment, and in f act had nothing whatever to do with 
it, and the receivership was at no time extended to the foreclosure suit. 
The services of the receiver and of his counsel were not bénéficiai to 
the security holders, and this couit would hâve committed a serious 
error had it undertaken to provide for their payment out of the funds 
of the lienors. See Louisville, etc., Railroad Co. v. Wilson, 138 U. 
S. 501, 11 Sup. Ct. 405, 34 L. Ed. 1023; Spencer v. Taylor Creek Ditch 
Co., 194 Fed. 635, 114 C. C. A. 407; In re Benwood Brewing Co. (D. 
C.) 202 Fed. 326; Atkinson & Co. v. Aldrich-Clisbee Co. (D. C.) 248 
Fed. 134; In re Regent's Canal, etc. (1875) C. A. 3 Ch. D. 411. 

|3] If the receiver and his counsel when the case was in this court 
before did not présent the matter of their claims as fully as they now 
think they should, the fact is no reason why the matter should be again 
reopened to enable them now to do so. They like the other creditors 
hâve had their day in cotirt, and are, like them, concluded by our déci- 
sion, which the District Court did not in the slightest degree misap- 
prehend as respects them. 

It is perhaps not undesirable that we should take this occasion to 
point out that in the opinion which this court rendered in thèse cases 
when they were before the court we were dealing with paymeiit of 
claims out of a fund produced by a foreclosure sale. The question of 
the allowances to be made to a receiver and his counsel out of funds 
produced by opération of the receivership and in the cour.se of its ad- 
ministration was not before us and was not decided. We think, too, 
that it was made apparent beyond mistake that we were dealing with 
the affairs of a priyate corporation, and not one of a quasi pubhc char- 
acter. 

[4] We may be permitted to say that the writ of mandamus is a 
prérogative writ, and one of the highest known to our jurisprudence. 
It is issued where there is nô other means of obtaining justice within 
the reach of the petitioner. It cannot be resorted to to subserve the 
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purpose ot an appeal or writ of error. But it lies to compel a public 
officer to perform a duty arising out of his office, where the duty is 
ministerial and mandatory in its character. As the decrees which the 
District Judge entered were not thought to be final, and therefore not 
appealable, the writ of mandanius was applied for. 

[5] In this case, however, the writ of inandamus will not be issued, 
and the application therefor will be denied. The refusai to issue it is 
due to the statement made by the District Judge in the return which 
lie made to the order to show cause in which he informa the court that 
in entering the decrees as he did he intended to and believed that he 
had acted in accordance with the opinion of this court. He also in- 
forma the court that in the event that it is found that the decrees as 
entered do not conform to the opinion which the court rendered, and 
that decrees other than those signed should hâve been entered, indicat- 
ing the change desired, he will forthwith take appropriate action. 

For the reason stated, and for that alone, mandamus is denied. 



GROSSMAN V. UNITED STATES ex rel. BRUNDAGE. SAME v. FRANK et al, 
SAME V. UNITED STATES. 

(Circuit Court of Appeals, Seventli Circuit. February 7, 1922.) 

Nos. 2991, 2992, 2930. 

i. Courts <s=3262(3)— Ruies apply to suits under Prohibition Act, uniess con> 
trary to its pro-isions. 

It was unnecessary for Congress to confer jurisdlction on a court of 
equity to abate nuisances and to restrain individuels from maintaining 
them, or to punish for violation of its restraining order, as was done by the 
National Prohibition Act, since fédéral courts of equity exercised such 
jurisdlction long before the adoption of that act, and equity rules applica- 
ble to fédéral court practice apply to equity suits under the National Pro- 
hibition Act, uniess some contrary provision is found in the act. 

2. Equity <s=320'4 — Complainant need not be served with process to give jurisdlc- 

tion over cross-complaint. 

A decree entered on a cross-complaint is not invalid, because no pro- 
cess was issued and served on complainant, pursuant to the relief prayed 
for in the cross-complaint. 

3. Equity (@==»204 — Answer to cross-complaint and trial on merits waived objec- 

tions to want of service. 

If service of process under the cross-complaint were necessary, the fâil- 
ure to make such service is ■« aived by complainant's answer to the cross- 
complaint and by the trial on the merits. 

4. Equity <@=3l95 — Landiord can maintain cross-complaint to forfait lease in suit 

to abate nuisance maintained by tenant. 

In a suit brought against a tenant and his landlords to abate a liquor 
nuisance under the National Prohibition Act, a cross-complaint by the land- 
lords, seçking a forfaiture of the lease under section 23 of that act, is 
germane to the snbject-matter of the blU, and can be maintained, if the 
landlords are innocent of the wrongdoing of their tenant. 

5. Intoxicating liquors (g=3265— Landlords cannot close eyes to nuisance main- 

tained by tenant. 

The landiord of a tenant, who is maintaining a liquor nuisance on the 
premises, cannot close his eyes to obvions facts and still plead innocence, 

®=}For other cases see same tapie & KEY-NUMBBR in aU Key-Numbered Digests & lodexi» 
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but may be chargeable with knowledg*; of tlie use to \\].a'\\ tlio promises 
are put, if the facts reasonably warrant sucb a coueJusiou, iiotwithstancl- 
ing liis profession of ignorance of such uses. 

Appeals from and in Error to the District Court of the United States 
for the Eastern Division of the Northern District of Illinois. 

Suit in equity by the United States, on the relation of Edward J. 
Brundage, against Phillip Grossman, Milton R. Frank, and others to 
abate a nuisance. From a decree abating the nuisance, and also from 
a decree sustaining the counterclaim of défendants Frank and others 
for cancellation of the lease, the défendant Grossman separately ap- 
peals, and also brings error to review a judgment against him in pro- 
ceedings for contempt for violation of the decree. Decrees and judg- 
ment affirmed. 

Cameron Latter, of Chicago, 111., for appellant and plaintifT in error. 
C. W. Middlekaufï and Jacob J. Grossman, both of Chicago, 111., for 
appellee and défendant in error. 

Before AUSCHULER and EVANS, Circuit Judges. 

EVANS, Circuit Judge. The foregoing two appeals in 2991 and 2992 
and the writ of error in 2930 can well be determined in one opinion. In 
No. 2930 plaintifï in error attacks a judgment pronounced against him 
in a contempt proceeding arising out of his alleged failure to obey the 
order of the court made in an equity suit to abate a nuisance. Nos. 
2991 and 2992 are appçals. from decrees rendered in such equity suit. 

The decree thus entered is attacked: (a) Because of the relief ac- 
corded appellee the United States, the complainant in the Di.strict 
Court (No. 2991) ; and (b) because of the relief given the codefendants, 
Frank and Garmany (No. 2992), the owners of the premises. No as- 
si,gnment of error is presented in No. 2991 that was not determined 
adversely to appellant by the opinions in Lewinsohn v. U. S. (C. C. 
A.) 278 Fed. 421. and Allen v. U. S. (C. C. A.) 278 Fed. 429, and fur- 
ther discussion thereof is unnecessary. 

As to the relief in favor of the codefendants, the owners of the prop- 
«rty, it is urged that error was committed because the cross-complaint 
was insufficient to support the decree. The court found and decreed: 

"And it is also found by the court that the oross-eomplainants named were 
not participajors in the acts coustitutiug .such nuisance, and are the owners 
of the propérty described ; that said Orossman was and is tenant holding un- 
der the lease deseribed in the cross-MU and pleadings. * * * And it is 
further ordered that the lease horetofore held by said Grossman he delivered 
by the said Grossman to the said cross-complainants, Milton R. Frank, Sey- 
niour J. Frank and Perle Kemp-Garmany, to be canceled." 

That the évidence supported the finding cannot be questioned. The 
issue is therefore limited to the contention that the cross-bill did not 
j ustif y the entry of the decree. 
■ [1] Much conftigion might be avoided if counsel recognized that 
fédéral courts possessed and exercised equity jurisdiction long before 
the passage of the National Prohibition Act (41 Stat. 305). To illus- 
trate : It needed no act of Cohgress tb conf er jurisdiction upon a court 
df equity to abate nuisances and to restrain individuals from maiiitâin- 



GEOSSMAN V. UNITED STATES 685 

(280 F.) 

ing them. Nor did it require an enabling act tliat a court might punish 
those who violaled its restraining order. Likewise the equity rules ap- 
plicable to fédéral court practice apply in ail equity suits, including 
those brought under the National Prohibition Act, unless sonie contrary 
provision may be found in the act. 

In this suit the owners of the preniises were made défendants in the 
equity suit along with the tenant, who, it was charged, was maintain- 
ing a nuisance on the leased premises. Not only did the complainant 
pray that the nuisance be abated, but it also sought to close the prem- 
,ses for the period of a year. To the granting of this last sought relief 
the landlords were opposed. They pleaded their ignorance of the 
actions and conduct of the tenant and the conditions existing in the 
leased premises. They set forth ail of the facts showing ownership, 
lease, etc., and further alleged that, if the tenant was maintaining a nui- 
sance or disobeying any injunctional order of the court, they desired 
the lease canceled. In their prayer for relief they asked "that the lease 
may be canceled and declared forfeited as against said Grossman." 
They also offered, in case appellant's lease was terminated, to give com- 
plainant a bond conditional upon their next tenant's respecting the law 
and conducting a lawful and orderly business in the premises. To this 
cross-complaint appellant Grossman answered fully. The last clause 
of section 23 of the National Prohibition Act provides : 

"Any violation of this title upon any leased premises by the lessee or oc- 
cupant thereof shall, at the option of the le.ssor, work a forfeiture of the 
lease." 

[2,3] In attacking the decree entered in favor of the cross-com- 
plainants against appellant, it is first urged that no process was issued 
and served upon Grossman pursuant to the relief prayed for in the 
cross-complaint. This was unnecessary. Kingsbury v. Buckner, 134 
U. S. 676, 10 Sup. Ct. 638, 33 L. Ed. 1047. The answer of Gross- 
man and the trial on the merits would in any case hâve overcome this 
failure. 

[4] Corning to the allégation of the bill, we find the situation some- 
what unusual. The owners were not in possession of the premises. 
The tenant Grossman was charged by the government with a violation 
of the National Prohibition Act and the maintenance of a nuisance. 
This charge he denied. The owners, professing to be law-abiding 
citizens, desirous of respecting the law, anxious to protect their prop- 
erty, but uncertain as to the facts, answered in the equity suit and as- 
serted that they were innocent of any wrongdoing and that they wished 
the lease terminated, and prayed for its termination and the ouster of 
the codefendant Grossman. 

[5] Thèse facts, if established, would appeal favorably to a court 
of equity. The court might not conclude to dispossess the landlord, 
if it appeared that he was innocent of the uses to which his property 
was being put by the tenant and manif ested a désire to co-operate in 
abating the nuisance. Of course, the landlord cannot close his eyes 
to the obvious and still plead innocence. 'H« may be chargeable with 
knowledge concerning the character of, and the uses to .which, the 
premises are put, if the facts reasonably warrant such a conclusion. 
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notwithstanding he professes his ignorance of such uses. His attitude 
toward the tenant, after being informed of the latter's misconduct, 
might, and probably would, be determinative of the state of his mind 
and his knowledge of the tenant's wrongdoing; for it is hardly con- 
ceivable that a law-respecting landlord would not avail himself of the 
above-quoted provision of the National Prohibition Act and seek to 
oust the tenant, upon discovering that his premises were being main- 
tained as a nuisance by such tenant. On the other hand, the landlord 
who répudiâtes the tenant's action immediately upon learning of the 
facts, and who at the first opportunity avails himself of a remedy open 
tô him to oust the tenant from the premises, necessarily places himself 
in a position of vantage when it cornes to the terms of the decree final- 
ly entered. 

We hâve, then, under considération a cross-bill where the subject- 
matter is germane to that of the original bill. The relief sought was 
expressly provided for by the statute. Irrespective of the provisions 
of the National Prohibition Act, a landlord leasing premises for law- 
ful purposes would be entitled to a termination of the lease, in case the 
tenant violated the law and ma:intained a nuisance upon the premises. 
The défendant Grossman was not deceived by the pleading, for he 
ànswered the cross-complaint as well as the original complaint fully, 
and denied the misconduct with which he was charged. 

We conclude that the allégations in the cross-complaint were sufifi- 
cient to support the decree ; that it constituted an élection to terminate 
the lease because of the tenant's violations of the law ; that it was à 
relief which the court was permitted to grant in a suit of this character. 

In No. 2930 plaintifif in error, in addition to those assignments deter- 
mined in Lewinsohn v. U. S., charges the insufiiciency of the évidence 
to support the order. Ouir examination of the record convinces us that 
this assignment is without merit, and the judgment in No. 2930 and the 
decrees in Nos. 2991 and 2992 must be and they are hereby affirmed. 



LONG et al. v. UNION TRUST CO. et al. 

(Circuit Court of Appeals, Seventh Circuit. January 18, 1922.) 

No. .SOOO. 

Perpetuities <s=:34( 15)— Charitable gift held to vest at once in capable trustée. 

A te.stamentary gift of property in fee to a trustée in part for the foun- 
dation of a school, the trustée to hoUl and manage the property and pay 
the Income to the widow of the testator during her lifetime, and on her 
death to transfer the corpus to other trustées to be designated by persons 
named, who were to found, maintain, and manage the school, held not 
void under the Indiana statute of perpetuities (Burns' Ann. St. 1914, §§ 
3998, 9723), as not vesting in a capable trustée within the lifetime of a 
person In being, but valid as vesting at once, both in possession and title, 
in the first trustée, and its validity not being affected by the fact that 
there was a succession of trustées. 

Appeal from the District Court of the United States for the District 
of Indiana. 

■SssFoi other cases see same topic & KEY-NUMBER in ail Ke;-Numbered Digests & Indexée 
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Suit in equity by Amelia S. Long and another;:against the Union: 
Trust Company, trustée, and others. Decree for défendants, and 
complainants appeal. Affirmed. 

For opinion below, see 272 Fed. 699. 

Morris AI. Townley, of Chicago, 111., for appellants. 
William H. Thompson, of Indianapolis, Ind., for appellees. 

Before ALSCHULER, EVANS, and PAGE, Circuit Judges. 

PAGE, Circuit Judge. This appeal is prosecuted to reverse an order 
of the District Court, dismissing, for want of equity, a bill filed to test 
the provisions of the will of Henry C. Long for the founding of a 
school or collège for the higher éducation of women and girls. After 
several spécifie bequests, one of which provided for the "George Long 
Missionary Fund," the will gave the whole estate remaining to défend- 
ant Union Trust Company, as trustée, in fee simple, for purposes 
named. The testator recognized the right to, and the possibility that the 
widow might, vifithin one year after his death, renounce the will, and the 
will was drawn so as to meet such a contingency. r)Ut the widow, Sarah 
C. W. Long, accepted under the will and enjoyed its provisions from 
testator's death in 1901 to 1916, when she died. 

Neither testator's widow nor his heirs (so far as appears he had no 
heirs) could by any possibility take any interest in his estate otherwise 
than in accordance with that trust, and through and by delivery or con- 
veyance from that trustée, save and except only the possibility that the 
widow might renounce. The law of Indiana controls in the détermina- 
tion of this case. It is not denied that it was intended to create a pub- 
lic charity. Under the Indiana law, provisions for such gifts are most 
liberally construed, so that the purpose of the donor may not be de- 
feated. Richards v. Wilson, 185 Ind. 335, 112 N. E. 780; Dykeman v. 
fenkines, 179 Ind. 549, 101 N. E. 1013, Ann. Cas. 1915D, 1011; 
Erskine v. Whitehead, 84 Ind. 357; Board v. Dinwiddie, 139 Ind. 128, 
37 N. E. 795. 

It is admitted by appellants that the only question hère for décision 
is : Did the intended gift for the school or collège vest in a capable 
trustée within the life of a person in being? As to the estate in the 
Union Trust Company, trustée, the will made certain definite provisions, 
which were absolute and unchangeable except as to two matters: (1) 
The widow, within a year, might hâve renounced the provisions of the 
will and hâve taken under the law ; but that could in no event hâve ab- 
sorbed ail the property intended for the school. (2) The income from 
certain real estate went to Henry W. Long for life, the course to be 
taken by the fee depending on whether he died leaving descendants. It 
did go to Amelia S. Long, his child, a plaintifif hère, but it might hâve 
gone to the school. The same provision was made as to certain other 
real estate, the income from which went to Alice M. Long, now Jarrett, 
a plaintifif hère. She is yet living, and was a person in being at the 
death of the testator. 

Subject to those provisions, the income was to go to Sarah C. W. 
Long, while she was testator's widow, and the corpus of the estate in 
part to five spécifie money gifts to charity, and in part to the charity 
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in question. The five gifts, as well as the George Long Missionaïv 
Fund, were ail to be paid or delivered by the trustée to established con- 
cerns that already had the machinery or organizations for handling 
such gifts, hence the language of item 8 of the will that the Union 
Trust Company was not to be trustée for those gifts after the several 
deliveries. As to the gift in question, the testator intended that the 
charity should be administered through an entirely new organization, 
made up in a way that would inSure the carrying out of his plans. 
Therefore, to care for his widow from the income of the trusteed es- 
tate and préserve the body of it for the other trusts named, he made 
the simple arrangement of naming the Union Trust Company, with title 
in fee, trustée for ail purposes until his obligation to his widow was 
discharged and until the several charitable gifts were lodged with those 
who were to administer them. 

Under that appointment the trustée took the principal of the estate, 
other than the money gifts, in trust for the charity in question, with the 
duty to handle, manage, and préserve it by proper care and investments, 
so as to hâve it ready when the time for delivery to its succeeding trus- 
tée should arrive. When that time should arrive the testator evidently 
desired that there should be trustées or agents who, because of their 
then relation to religions and public afïairs, could choose 10 trustées 
in their judgment fitted to establish and manage the school or collège, 
so, for that purpose, he selected the church, city, and state officiais 
designated. Testator had the same power and the right to sélect them 
for that purpose that he had to sélect any agent or trustée to effectuate 
any of his purposes. The possibility that they might not act is one 
that exists as to every testamentary appointment. 

As the final step in administering the trust, the testator directed the 
founding, maintenance and management by the ten trustées of the 
school; hence the provision in item 8 that the Union Trust Company 
was not charged with the duty of founding, establishing and maintain- 
ing the school or collège — that was merely the machinery ; it was not 
the charity. There is nothing unusual or illégal in a succession of 
agents or trustées. There was an immédiate gift to charity, that vested 
in the Union Trust Company as trustée. The trustée had not only 
the possession, but the title as well, and there was no contingency. 
Dykeman v. Jenkines, 179 Ind. 549, 563, 101 N. E. 1013, Ann. Cas. 
1915D, 1011. 

Testator had no one with any légal claîm upon him, other than his 
wife, Sarah C. W. Long. Plaintifif, Mrs. Jarrett, and her twin brother, 
Henry W. Long, bom in 1878, were provided for and actually took 
under the will. Mrs. Jarrett is still receiving income from real estate 
given her for life, and if she dies leaving children t'uey will take the 
fee under the will. Henry W. Long took and enjoyed property under 
the will ; but he is nôw dead, and the other plaintiff, Amelia S. Long, 
as his child, took real estate, the income of which was left to Henry W. 
Long for his life. The only right in plaintiflfs to maintain this suit is 
based upon the adoption of Henry W. Long and Alice M. Jarrett by 
testator's widow, Sarah C. W. Long, after testator's death, and after 
they had reached their majorities. If the will as to the school was void. 
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the widow, the only person having any right to sue, stood by, accepting 
the provisions awarded her for 15 years, ail the remaining years of her 
life. 

Our holding that there was a capable trustée in whom the title vested 
at the death of the testator removes ail necessity for considering the 
Indiana statute with référence to perpetuities (Burns' Ann. St. 1914, 
§§ 39^, 9723), which is not différent from the common law or from 
other statutes, except that the period is limited to the life of a person 
or persons in being and cuts off the additional 21 years usual in most 
statutes; and it also makes unnecessary any extended discussion of 
the many légal questions presented and discussed in the briefs. 

Much reliance is placed by plaintiffs upon Grimes v. Harmon, 35 
Ind. 198, 9 Am. Rep. 690, as supporting their contention that the gift 
in this case for the establishment of the school must f ail, but in Grimes 
V. Harmon, the only gift or attempted gift to any trustée was to a body 
of men that did not exist. Even if there were then persons in exist- 
ence that might hâve been brought together to make up such a body, 
yet there was no rule or measure by which they could hâve been select- 
ed and no person named who could apply the rulé had there been one 
prescribed. Generally speaking, the Indiana court seems to hâve fol- 
lowed the Suprême Court of the United States. Plaintiffs urge, and it 
probably is true, that Grimes v. Harmon was bottomed upon Baptist 
Ass'n v. Hart, 4 Wheat. 1, 4 L. Ed. 499, and Eontain v. Ravenel, 17 
How. 369, 15 L. Ed. 80. However, after the Suprême Court of the 
United States found that Baptist Ass'n v. Hart had been decided upon 
an insufficient examination of the précèdent authorities and had sub- 
stantially overruled that case, the Indiana authorities seem to hâve fol- 
lowed the fédéral authorities, and notably in Erskine v. Whitehead, 84 
Ind. 357, Board v. Dinwiddie, 139 Ind. 128, 140, 37 N. E. 795, and 
Richards v. Wilson, 185 Ind. 335, 112 N. E. 780, took advanced ground 
and largely departed from Grimes v. Harmon as an authority. Eontain 
v. Ravenel, supra, is easily distinguished from the case at bar. There 
the executors were given discretionary power in the sélection of the 
ultimate trustées and also in selecting and designating the i>ersons who 
were to become beneficiaries. Ail of the executors died before exercising 
the discrétion as to either matter, so that there never was any trustée. 
In Board v. Dinwiddie, supra, the Indiana court disposed of Grimes 
V. Harmon as an authority in that case by saying that the charity in 
Grimes v. Harmon failed for want of a trustée. 

The decree of the District Court is afftrmed. 
280 F.— 44 



690 280. FEDERAL BEPORTER 



BENCOE EXPORTING & IMPORTINQ CO., Inc., v. ERIE CITY IRON 

WORKS et al. 

(Circuit Court of Appeals, Second Circuit. Murch 6, 1922.) 

No. 169. 

1. Torts <s=326(l)-^Coinplaint held not to state cause of action for preventing 

perforn^ance of contract. 

A complaint alleging tliat iltegal acts of défendant were erroneously at- 
tributed to plaintiff by government agents, in conséquence of which plain- 
tiff was refused a licensé to export certain mereliandisè, the sale of whicli 
it àad contracted, fceW not to state a cause of action against défendant 
for damages, in tlie absence of any allégation tliat défendant communi- 
cated with the govemment agents or in any way caused or contributed 
to their errer. 

2. Sales <s=:3273 (3)— Contract for purchase of boiler plates "for export" to Japan 

held to entitle purchaser to plates tegally exportable. 

A contract by plaintiff for the purchase of boiler plates for export to 
Japan held to entitle it to plates whiçh could be legally exported, and a 
complaint alleging that défendants, with knowledge of the contract, fraud- 
ulently obtained, and delivered under thé contract, and reeeived payment 
for plates, exportation of which was prohibited by government order, held 
to state a cause of action for damages. 

In Error to the District Court of the United States for the Southern 
District of New York. 

Action at law by the Bencoe Exporting & Importing Company, Inc., 
against the Erie City Iron Works and the John O'Brien Boiler Works 
Company. Judgment for défendants, and plaintiff brings error. Af- 
firmed in part, and reversed in part. 

Writ of error to judgment for défendant based on a gênerai demurrer to 
the complaint. The complaint contalns two causes of action. The first is as 
follows, stating it according to its légal efCeet: 

In July, 1917, plaintiff took an order from a Japanese corporation for 300 
tons of boiler plates, to be shipped to said company in Yokohama. In order 
to get the plates, plaintiff made a contract with Aitna., etc., Company, whereby 
that Company agreed to sell and plaintiff agreed to buy and pay for "30O tons 
of boiler plates for export to Japan." The price as between plaintiff and iEtna 
was «o mueh a pound "f. o. b. mill, Plttsburgh base, • * * shipping in- 
structions to be given later." 

Plaintiff then procured from Equitable Trust Company and delivered to 
Mtn& Company "irrévocable letters of crédit," addressed to 2EtniL Company 
and available up to December 31. 1917, by sight draft with bills of lading and 
invoiees attached. Thereafter ^Otna Company for the purpose of in part ful- 
iilling its contract with plaintiff, fnrther contracted with défendant Erie 
Works for 200 tons of boiler plates similar to those deseribed in the contract 
between plaintiff and Mtna Company, and Erie Works accepted this contract 
Icnowlng that the said 200 tons of pintes "were for export." Payment to Erie 
Works was provided for by assigning enough of the aforesaid letters of crédit 
issued by Equitable Trust Company to the Coal & Iron National Bank, by 
reason of which assignment said bank Issued to défendant Erie Works an- 
other letter of crédit, enabling said défendant to obtain payment for the 200 
tons of boiler plates by drawing a sight draft with bills of lading and invoiees 
attached showing shipment at the proper time. 

Before any of the foregoing occurrences the défendant O'Brien Company 
had ordered from the Illinois Steel Company a large quantity of boiler plates, 
but the Illinois Company's acceptanee of this order was in terms "subjeet to 

ig=3For other cases see same topic & KEY-NUMBER In aU Key-Numberea Dlgests & Inde.;es 
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diversion hy the requîrements of the United States governraent." A large part 
of tliis order remained undelivered to O'Brien Company in July, 1917. At tlie 
same time the two défendants O'Bi-ien Company and Erie Works liad a con- 
traet witli each otlier, by wliieh tlie lutter was to procure from the former 500 
tons of the boiler plates so as aforesald obtainable from Illinois Steel Com- 
liany, and this contract between the défendants was "contrary to. and knowu 
by both défendants to be contrary to, the agreement between O'Brien Com- 
pany and Illinois Steel Company," because it was a part of ,0'Brien's agree- 
ment with Illinois Steel Company that tlio plates to be made by the latter 
were to be used in the construction of boilers by O'Brien Company itself as 
a governraental agency. 

On or after Augiist 2, 1917, the Président of the United States, th,rough 
proper officers, "notified and directed the Illinois Steel Company" thaf no 
boiler plates should be dellvered for export after certain dates fixed by a 
proclamation of the Président, wherefore it then became illégal for Illinois 
Steel Company to deliver for export any portion of the order of défendant 
O'Brien Company then remaining unfulfilled. Thereafter it is asserted that 
the défendants conspired to obtain 20O tons of plates from Illinois Steel 
Company under the latter's contract with O'Brien Company, by concealing the 
fact that they were intended to be shipped in fulflllment of an export con- 
tract and were not to be used by O'Brien Company itself in domestically 
manufacturing boilers ; and défendants, having by thèse f aise représenta tiçns 
and equally fraudulent suppressions obtained the plates, shipped the saine to 
the order of défendant Erie Works in the form required by the irrévocable 
letter of crédit written by Goal & Iron Bank. The plates, having been thus 
paid for, were dellvered to plaintLff ; but, owing to the govemmental restric- 
tions above referred to, they could not be exported, nor used to fulflU plain- 
tiff's contract with the Japanese corporation, to the plaiutIfPs loss and dam- 
age in the sum of upwards of $45,000. 

The substance of the second cause of action is that on and after Octobor 
2, 1917, the plaintifC sold for export divers articles which under the régulations 
then existing were exportable, providing a license therefor were obtained pur- 
.suant to the orders of the Président of the United States. The complaint con- 
tinues that the acts of défendants set forth in the flrst cause of action, "in pro- 
curlng by fraud the manufacture and shipment of the boiler plates" aforesaid, 
vi'ere discovered "by government agents and reported to the Department of 
Commerce and by the latter attrlbuted to the plaintifC," whereby said De- 
partment {acting for the Président) "refused ail licenses to plaintiff, whereby 
it lost" the sales aforesaid, to ils damage in the sum of $50,000. 

To the judgment dismissing both causes of action on demurrer plaintiff 
brought this writ. 

Wellman, Smyth & Scoi^eld, of New York City (Herbert C. Smyth 
and Ralph W. Thomas, both of New York City, of counsel), for plain- 
tif? in error. 

Geo. C. Franciscus and John A. Thompson, both of New York City, 
for défendants in error. 

Before ROGERS, HOUGH, and MANTON, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). [1] We 
are of opinion that the court below rightly stistained demurrer to the 
second cause of action. The substance of this part of the complaint 
is that certain governmental agents, who had power to give or withhold 
expert licenses dnring the late war, erroneously or stupidly imputed to 
plaintiff the wrongful deeds of défendants, and therefore punished 
plaintiff by preventing the procuring and/or ftilfiUment of export con- 
tracts. Let the défendants be assumed as guilty of ail the wrongdoing 
charged, yet (1) it is nowhere asserted that défendants ever said or sug- 
gested to any one, much less the agents of the United States, that plain- 
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tiff had shared in or consented to the défendants' acts ; and (2) espe- 
cially, in the absence of any allégation of communication by défendants 
to the agents of the United States, it is not seen how défendants can 
be held responsible for the uninspired, and on the face of complaint 
inexcusable, mistake or stupidity of said governmental officers. 

[2] The first cause of action is novel, and most interesting. There 
can be no doubt of the existence of the légal principle asserted as ap- 
plicable to new and singular f acts, viz. that when fraud is committed, 
and damage is thereby occasioned, a cause of action results to him who 
is damaged. Rice v. Manley, 66 N. Y. 82, 23 Am. Rep. 30; Benton v. 
Pratt, 2 Wend. (N. Y.) 385, 20 Am. Dec. 623 ; Parley v. Freeman, 3 
T. R. SI. But we find it impossible profitably to discuss the applica- 
tion of the principle, because we are convinced that the court below too 
narrowly interpreted the language of the complaint, and what the facts 
will be when évidence is adduced cannot be certainly stated. 

Every case, though heard on demurrer, must rest décision on facts : 
but the facts on demurrer often, if not usually, consist of inferences 
from the pleader's words, and such inferences are often of small value, 
when compared with the results of swom évidence. Reading the com- 
plaint benevolently, as must be donc on demurrer, we find plaintifï as- 
serting that what he bought were plates "for export to Japan," and the 
knowledge that this was plaintiiï's bargain, was passed on from vEtna 
Company to Erie Works anâ O'Brien. 

'Décision below, however, was rested on, and grew out of, a holding 
or finding that the "référence to export" was no more than a "descrip- 
tion." From this holding logically flowed a reading of the pleaded 
contract as requiring no more than the delivery to plaintifï in the Unit- 
ed States of plates physically complying with requirements as to quality, 
size, etc. ■ Under such a contract, it would and did with equal logic 
resuit that, since plaintiff had gotten plates physically acceptable, he 
had no cause of complaint, for no fraud had been worked on him by 
any one, and (as was held) he got "exactly what he had contracted for." 
The fact that plaintiff's goods, exactly as contracted for, had been pro- 
cured for him by frauds or falsehoods worked on Illinois Steel Com- 
pany and the United States, was quite immaterial. In terms of the 
undoubted rule of law, there was no concurrence of fraud and damage 
to the hurt of plaintiff. 

But we cannot read the complaint as making the exportable quality 
or attribute of thèse boiler plates no more than descriptive. Plaintiff is 
entitled to the reading we prefer, which is that it wa.s part of the orig- 
inal bargain between plaintiff and ^tna Company, and part of the 
fractional bargain between ^tna Company and Erie Works, and some- 
thing communicated to and known by O'Brien, that plaintiff was not 
getting what hp was entitled to, and was not obtaining fulfillment of 
his contract, unless the plates tendered him had not only the stipulated 
physical qualities. but possessed aiso the political or légal and addition- 
al quality or attribute of exportability. 

Whether there ever was such a singular and burdensome contract we 
do not know ; but we hold it clear that an agreement of that kind is 
possible, and would be légal, and further that it is such a. contract that 
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plaintiff has with reasonable clarity alleged. Therefore he is entitled 
to an opportunity of proving it before a jury. No further holding is 
now necessary. To lay down riiles which now seem applicable to 
possible results of évidence only makes confusion. 

It is ordered that the judgnient on review be affirmed as to the second 
cause of action, and reversed as to the first ; that there be no costs of 
this court, and the case be remanded with directions to require the de- 
fendants to answer the first cause of action within a time to be fixed 
by the District Court. 



OSAGE OIL &. REFINING CO. v. HALLER et aL 

(Circuit Court of Appeals, Second Circuit. March 6, 1922.) 
No. 207. 

1. Corporations <s=3l 21 (5)— Evidence held not to show misrepresentation or 

actuai mistake as to identlty of corporate stock. 

Evidence as to a sale of stocli h-eld to show there was no misrepresenta- 
tion tiiat the corporation was an Olilahoma corporation by the same name, 
and that there was no mutual mistalce as to the identity of the cor- 
poration. 

2. Corporations <@=399(l)— Stock exchanged by corporation for stock in other 

corporation presumed to be tliat aiready issued, so that exchange did not vio- 
late the South Dakota Constitution as to issue except for money, labor, or 
property. 

Stoclî exchanged by a South Dalcota corporation for stock of another 
corporation is presumed, where there was évidence tliat a block of tl^ 
stock had been issued to its treasurer, and there was no évidence as to 
the issuance of tlie stock actually exchanged, to hâve been stock there- 
tofore lawfully issued by the corporation, so that the exchange did not 
violate Const. S. 1>. art. 17, § 8, prohibiting the issue of corporate stocks 
except for money, labor done, or property actually received. 

3. Injunction <s=324l— Decree dismissing bill can authorize recovery by défendant 

on Injunction bond. 

Where a tempoi-ary injunction against the sale of corporate stock has 
been issued, thè court had power to provide in its decree dismissing the 
bill that the défendant sliould recover on the injunction bond such dam- 
ages as he could show. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by the Osage Oil & Refining Company against Alice E. 
Haller and W. R. Chandler. From a decree dùsmissing the bill, and 
directing that défendant Chandler recover of plaintiff and the sure- 
ties on an injunction bond such damage as he had suffered by reason 
of the issuance of a temporary injunction restraining him from trans- 
ferring the stock in controver.sy, the plaintiff appeals. Affirmed. 

Samuel H. Wandell, of New York City, for appellant. 

Hedges, Ely & Frankel, of New York City (David Cohen and Louis 
Frankel, both of New York City, of counsel), for appellee Chandler. 

Before ROGERS, MANTON, and MAYE R, Circuit Judges. 

<g=iFor other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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MAYER, Circuit Judge. On March 18, 1920, Chandler entered into 
an agreement with plaintiff to sell its stock on a commission of 25 per 
cent. cash. 

In the early part of May, 1920, Chandler met défendant Alice Haller, 
whom he had known for a number of years, and she told him that her 
husband was ill, and that they had exhausted their resources, and she 
asked him to handle some stock that her husband had obtained for 
her. She offered to divide the proceeds if he would finance the stock, 
but he told her that he was not in a position financially so to do. She 
said she had 25,000 shares of oil stock, and he made a mémorandum 
that the name of the company was American Oil & Refining Company, 
and told Mrs, Haller that he knew of an oil stock that was paying 5^ 
per cent, dividends quarterly, and suggested that, if she could dispose 
of her oil stock and get the other stock, she would bave a source of 
income. This was agreeable to Mrs. Haller, and Chandler then told 
her that he would see what he could do. Chandler testified that he had 
made no investigation in respect of the stock and knew nothing con- 
cerning the same. 

Thereafter Chandler saw Wetmore, the sales manager of plaintiff, 
and told Wetmore that he knew "a party who has got about 25,000 
shares of American Oil & Refining Company stock" ; that he did not 
know anything about this stock, but the owner would "take Osage for 
it if it has a market." Wetmote told Chandler he would find out about 
the stock, and he did inqùiré of a broker named Lyon, and thereafter, 
on May 11, 1920, telegraphed Chandler that he could get 40 cents per 
^are for the stock. 

Chandler left a mémorandum for Wetmore which at the trial had 
escaped the memory of both Wetmore and Chandler. This mémoran- 
dum read as f ollows : 

"I hâve a party who has 25,000 shares of American Oil & Refining Co., 
Okla. Par. $1,000. 

Will sell for 50e If necessary and p\it proceeds in Osage. Can we do any- 
thing with It. "W. R. Chandler. 

"Will get in touch with you on Monday. Still pretty hoarse from cold. 
Sat. 12M." 

As May 8th was on a Saturday, the probability is that this mém- 
orandum preceded the conversation between Chandler and Wetmore 
above referred to; but the date is not important. There is a notation 
at the bottom of the mémorandum in Wetmore's handwriting which 
refers to Lyon and a téléphone number indicating, as Wetmore tes- 
tified, that he had made inquiry of the broker Lyon. 

The District Court found, and the évidence fully confirms the fînd- 
ing, that Chandler did not make any représentation whatever as to the 
stock or whether or not the company was incorporated in Oklahoma 
or had any oil wells in Oklahoma ; the only référence to Oklahoma be- 
ing the abbreviated word "Okla." in the foregoing mémorandum. 

Wetmore testified that he did not understànd from this letter that it 
had référence to American Oil & Refining Company of Oklahoma. 

A few days after Wetmore's telegram to Chandler,- the latter called 
on Wetmore who told him to bring in the oil stock. On May 21 
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Chandler broùght' 27,000 shares o£"American Oil & Refining Company 
stock represented by- 32 certificates, and Wetmore receipted therefor. 
. The certificates bore plainly on their face the words "Incorporated 
under theLaws of the State of Delaware." 

On the sariie day, Wetmore gave the stock to Whitehead, the prési- 
dent of the Osage company, who stated to Wetmore : "That is good 
stock. I know this company." Wetmore told Whitehead that he had 
called up Lyon, and that the latter said he could give seven sixteenths, 
to which Whitehead answered that he could hold the stock himself, 
and "if it was^ ail straight, why, he would take and issue Osage stock 
$10,000 worth, and take this thing and sell it." Thereupon Whitehead 
called up some brokers and said that the transaction was ail right. 
When Whitehead looked at the stock he said he knew the signature of 
the président and vice président. Wetmore procured from Whitehead 
$200 for Chandler as an advance on the commission, the balance to be 
paid as the stock was sold. 

The transaction was closed as follows: Mrs. Haller was to take 
Osage stock on the basiso.f $1.30 per share for 25,000 shares of her 
oil stock, while the remaining 2,000 shares were to be paid for in cash 
at $.40 per share. The resuit was that she received $801 in cash and 
6,666 shares of Osage stock and she and Chandler signed a receipt, 
reading : 

"This c-lieok (meaniug the check for JfSOl.OO) and 6,0flC shares of Osage Oil & 
Iteliniiig roiniiany (stock is aeceptcd iu fxill paynient for 27,000 shares Ameri- 
can Oil & Refining stock." 

There was a corporation known as American Oil & Refining Com- 
pany organized under the laws of Oklahoma, and plaintifif's claim, 
briefly stated, is that what Chandler did amounted to a false représen- 
tation that the stock was the stock of the Oklahoma corporation, where- 
as in fact it was the stock of the Delaware corporation. 

[1] There were some contradictions in the testimony which the 
District Court resolved in favor of Chandler and against Whitehead. 
There is no need for us to analyze the testimony in détail, for we en- 
tirely agrée with the conclusions arrived at by the District Court: 
First, that there were no représentations and, in any event, no false 
représentations ; and, secondly, that the case was not one of a mutual 
mistake of fact. 

[2] This leaves for considération the question raised by appellant 
that the transfer or sale of the stock of the Osage Company was 
void because in violation of section 8, art. 17 of the Constitution of 
South Dakota, which provides in part as follows : 

"No corporation shall Issue stocks or bonds exeept ior money, labor done, 
or money or property actnally received ; and ail flotitious increase of stock or 
indebtedness shall be void." 

The facts, however, do not présent this question. There is no 
évidence that the Osage Company issued thèse shares of stock for the 
purpose of buying thfe oil stock from Chandler. So far as the record 
disclosès, it must be assumed that the '-'^ock had already been issued 
and had found its way back into the trcasury of the company. The 
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proof is that on September 10, 1917, $2,000,000 worth of Osage Com- 
pany stock was issued to one Haie, the treasurer of the company. It 
was sought to prove that this issue was made under a misunderstanding 
and then canceled, but this proof was wholly unsatisfactory because 
plairitiff was unable to show any action of the board of direetors or of 
the stockholders of the Osage Company which rescinded the transac- 
tion. The situation then was that Osage Company had already issued 
stock which in the absence of proof to the contrary must be assumed to 
be stock which was vaUdly issued, and it was 6,666 shares of validly 
issued stock which was transferred in exchange or payment for Mrs. 
Haller's 25,000 shares of oil stock. 

In any event, the record is barren of proof that the 6,666 shares 
were an original issue, and, in view of this lack of proof, a discussion 
of the provision of the Constitution of South Dakota would be aca- 
démie. 

[3] That the court had power to provide in its decree that Chandler 
should recover on the injunction bond sùch damages as he could show 
is no longer a debatable question. West v. East Coast Cedar Co., 113 
Fed. 742, 51 C. C. A. 416. 

Decree aftîrmed, with costs. 



JONES et al. v. OSAGE OIL & REFINING CO. 

<CIrcuit Court of Appeals, Second Circuit. Marcli 6, 1922.) 

No. 208. 

Corporations ©=5133— Suit to compel transfer of stock and action for conversion 
are alternative remédies for refusai to transfer. 

Where a corporation wliicli had assured purcliasers of Its stock the 
shares were transférable thereafter refused to transfer the stock to the 
puchasers, the latter had the alternative of bringing a bill in equity to 
compel the transfer, or bringing an action at law for the conversion of 
the stock, and it was not error, in a suit to compel the transfer, to refuse 
an amendraent of the complaint whereby plaintiffs could claim damages 
for refusai to transfer in addition to their prayer for the transfer. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by William R. Jones and another, doing business under 
the fîrm name and style of Jones & Baker, against the Osage Oil & 
Refining Company. Decree for plaintiffs, and défendant appeals, Af- 
firmed. 

Samuel H. Wandell, of New York City, for appellant. 
O'Brien, Boardman, Parker & Fox, of New York City (Clifford 
King Pullen, of New York City, of coun.çel), for appellees. 

Before ROGERS, MANTON, and MAYER, Circuit Judges. 

MAYER, Circuit Judge. This was a suit to compel the Osage Com- 
pany to transfer 3,333 shares of its stock to plaintiffs. This was half 
of the stock referred to in the case of Osage Oil & Refining Co. v. Alice 

(gssFor other cases see same tojjlo & KEY-NUMBBR in aU Key-Numbered DIgesta & Indexe» 
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Haller and W. R. Chandler, 280 Fed. 693, decided herewith. The évi- 
dence shows, and the District Court found, that plaintiffs had pur- 
chased thèse shares and paid cash for them after being told by défend- 
ant that the shares were transférable. The decree of the District Court 
ordcred the transfer of the stock, but the court decHned to allow an 
amendment to the complaint, so that plaintiffs could claim damages 
for refusai to transfer in addition to their prayer to compel défendant 
to transfer the stock. 

The District Court was of opinion that plaintiffs had the alternative 
of bringing a bill in equity to compel transfer or bringing an action at 
law for the conversion of the stock. In this conclusion the District 
Court is fully sustained by authority. Travis v. Knox Terpezone Co., 
215 N. Y. 259, 109 N. E. 250, L. R. A. 1916A, 542, Ann. Cas. 1917A, 
387: Cook on Corporations (7th Ed.) vol. 2, § 391 et seq.; 14 C. J. 
§§ 1164-1166. 

Decree affîrmed, with costs. 



HEATON et al. v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. March 27, 1922.) 

No. 196. 

1. Bribery <g=>6(4-)— Indictment for accepting bribe as ofBcer or agent held in- 

sulTicient. 

Au inflictment eharging ttiîit défendants, being "offlcers, agents, and em- 
ployés of tlie United States, to wit, fédéral prohibition agents acting un- 
dei- the direction of the prohibition comniissioner of the United States," 
asked and received a bribe. held not to charge an offense under Criminal 
Code, § 117 (Comp. St. § 10287), inaking it an offense for any officer "or a 
person acting for * * * the United States, in any offlcial capacity, un- 
der or by viftue of the authority of any department or office of the Gov- 
ernment thereof," to ask or receivo a bribe, etc., there being no such oflace 
known to the law as "prohibition commissioner," or such officer or em- 
ployé as "fedei-al prohibition agent," and tbere being no allégation that 
défendants were acting "by virtue of the antliority of any department or 
office of the Government." 

2. Criminal law €=3423(2)— Evidence as to acts of person giving bribe held in- 

compétent. 

On ti-ial of défendants, charged with aceepting a bribe of ?1.000, tes- 
tiraony of a bank employé that the person alleged to hâve given the bribe, 
about the time in (inestion, drew $1,000 fro)n the bank, défendants not 
being présent, held incompétent, and its admission prejudioial error. 

In Error to District Court of the United States for the Western Dis- 
trict of New York. 

Criminal prosecution by the United States against Ralph Heaton and 
others. Judgment of conviction, and défendants bring error. Re- 
versed. 

The indictment was for violation of section 117 of the United States Crimi- 
nal Code (Comp. St. § 10287), which, so far as applicable, reads: "Whoever, 
being an officer of the United States, or a person acting for or on liehalf of 
the United States, in any officiai capaeity under or by virtue of the authority 

®=>For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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of any department or office of tha government tliercof, * * * shall àsk, 
accept, o-r receive any money * * * with intent tôt hâve his décision or 
action on any question, mafter, cause, or proçeeding which mày, ât any time be 
pending, or which may by law be brought bfefore hiiri in his officiai capaclty, 
or in his place of trust or prolît, influenoèd' thereby, sliall be flned * « « 
and imprisoned. * * • " 

The indictment , (briefly suminarized) sets forth tliat the défendants and 
one Ahern on September U, 1020, "being then and there officers, agents, and 
employées of the United States of America, to wit, fédéral prohibition agents, 
acting under the direction o£ the prohibition commissioner of the United 
States" knowingly, etc., asked and receivèd Jîl,000 from one Van Auken to 
hâve their décision and action on a matter then pending before them in their 
ofllcial capacity influenced, the pending matter bêing the charge against Xan 
Auken of selling and possessing intoxieàting liquor contrary to the provisions 
of the act known as the National Prohibition Act (41 Stat. S03). 

George W. Olvany and Thomas P. De Grafïenried, both of New 
York City, for plaintiff in error Ertz. 

Frank Wasserman, of New York City, and Hector McGowan Cur- 
ren, of Brooklyn, N. Y., for plaintiffs in error Heaton, Jacobs, Daley, 
and Smith. 

Shephen T. Lockwood, U. S. Atty., and William J. Donovan, Asst. 
U. S. Atty. (John T. Walsh, of Buffalo, N. Y., of counsel), for the 
United States; 

Before HOUGPI, MANTON, and MAYER, Circuit Judges. 

MAYER, Circuit Judge (after stating the facts as above). Motions 
to dismiss the indictment were made immediately after the jury was 
impaneled, again at the close of the government's case, and finally at 
the conclusion of the whole case; but the reasons specified did not 
state the grounds on which we base décision. 

[1] The National Prohibition Act imposes various duties upon the 
Commissioner of Internai Revenue. Under title 2, § 1, subd. 7, it is 
provided : 

"Any act anthorized to be doue by the commissioner may be i>erformed by 
any assistant or agent designated by him for that purpose. Records required 
to be filed with the commissioner may be flled with an assistant commissioner 
or other peison designated by the commissioner to reçoive such records." 

Uiider section 38 of the same title it is provided: 

"The Commissioner of Internai Revenue and the Attorney General of the 
t'nited States are hereby respectivly authorized to appoint aud employ sucli 
assistajits, experts, cl erks, and other employées in the District of Columbia or 
elsewhere, and to purchase such supplies and ecjnipment as they may deem 
necessary for the enforcement of the provisions of this act, but such assist- 
ants, experts, clerks. and other employées, exeept su<ili executive officers as 
may l)e appointed by the Commissioner or the Attorney General to hâve Im- 
médiate direction of the enforcement of the provisions of this act, and per- 
sons authorized to issue permits, and agents and inspectors in the field service, 
shall be appointed under the rules and régulations preseribed by the Civil 
Service Act. * * * " 

It witl thus be seen that there is no office created by statute known 
as "prohibition commissioner," and no such office or employment 
known as "fédéral prohibition enforcement agent." Thèse may very 
well be convenient désignations for departmental purposes, but the 
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point is there are no sùch offices created by statute. Who is an officer 
of the United States has been so frequently discussed that it is suffi- 
cient to refer to United States v. Germaine, 99 U. S. 508, 25 L. Ed. 
482, United States v. Smith, 124 U. S. 525, 8 Sup. Ct. 595, 31 L. Ed. 
534, and United States v. SchlieAolz (D. C.) 137 Fed. 616. 

A "person acting for or on behalf of the United States in any offi- 
ciai capacity" may be any employé, however minor his duties, who 
is so acting "under or byvirtue of the authority of any department or 
office of the government." United States v. Birdsall, 233 U. S. 223, 
34 Sup. Ct. 512, 58 L. Ed. 930. Whether the person charged with the 
offense denounced in section 117, supra, is one of the persons or class 
of persons described in the statute, is a fact which must be alleged in 
the indictment and proved upon the trial. The allégation, therefore, in 
the indictment that thèse défendants were officers of the United States 
is not correct upon its face. The allégation. that they were agents and 
employés of the United States, to wit, "fédéral enforcement agents act- 
ing under the direction of the prohibition commissioner," refers to 
employés unknown to the statute by such désignation, and also fails to 
set forth any facts showing in what officiai capacity and by virtue of 
the authority of what department or office of the government the de- 
fendants acted for or on behalf of the United States. 

The indictment is thus vitally defective, and, if an appropriate mo- 
tion shall be made, the District Court is instructed to quash the indict- 
ment. No question arises in the case as to whether or not the defect 
of the indictment could hâve been cured, because the only référence in 
the testimony adduced by the government and by défendants was that 
défendants were "prohibition agents." There was no proof as to their 
appointment, or for that matter that they were appointées of any de- 
partment or office of the government. In Martin v. United States, 278 
Fed. 913, recently decided by this court, where défendant was indicted 
under section 117, the prosecution proved the appointment of Martin 
and the officiai capacity in which he acted for the United States. Such 
has always been and necessarily must be the proper, procédure upon 
a trial under an indictment of this section. 

[2J 2. There is another ground for reversai to which we call atten- 
tion. Van Auken, the hôtel keeper, the alleged violator of the prohibi- 
tion statute, testified for the prosecution that the five défendants and 
one Ahern, also a so-called prohibiton agent, who likewise testified for 
the prosecution, called upon him at his hôtel in Cuba, N. Y., on Sep- 
tember 11, 1920, and that one of the six men said "they would make 
it ail right, * * * and after a while they said $1,000." He fur- 
ther testified that he "went and got $1,000, and took it in the sitting 
room, and laid it on the table, and walked out." 

The witness called immediately prior to Van Auken was Henry P. 
Morgan, an employé of the First National Bank of Cuba, N. Y. He 
testified, over objection on behalf of ail défendants, that he sawVan 
Auken, in the absence of défendants, in the bank on September 11, 
1920; that Van Auken asked him for $1,000, and that he cashed Van 
Auken's check for that amount. On cross-examination, Morgan tes- 
tified that Van Auken had a large deposit in the bank, and had drawn 
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$1,000 on other occasions. To the testimony oÈ Morgan an exception 
was takeri, which was available to ail défendants. 

'Défendants testified in their own behalf, with the resuit that the 
jury was confronted with a sharp conflict in testimony, the détails of 
which we need not recite, It may well be that the testimony of Mor- 
gan turned the scale against défendants, the principal witnesses against 
whom were Van Auken, the man who gave thebribe, and who had been 
convicted at least three times of violating the State Excise Law, and 
Ahera, a confessed bribe taker. This testimony of Morgan was clearly 
inadmissible, and its admission was prejudicial error, under People v. 
Bissert, 71 App. Div. 118, 75 N. Y. Supp. 630, affirmed 172 N. Y. 
643, 65 N. E. 1120. 

Finally, should there be another trial, Van Auken should not be 
permitted to testify that he went to the bank and brought hack the 
money. Presumably, in view of the court's ruling, there was no ob- 
jection to the îoUowing inadmissible testimony, which should be avoid- 
ed in another trial: 

"Q. When you came into that room after .vou had l)een to the bank antl 
brought it [the money] in, there were at least four agents there, you say. 
A. Yes." 

Judgment reversed. 



KOKUSAI KISEN KABUSHIKI KAISHA v. ARGOS MERCANTILE COR. 

PORATION. 

SAME V. CROTOIS. 

(Circuit Court of AiDpeals, Second Circuit. Mareh 6, 1922.) 
Nos. 171, 172. 

1. Parties i©=s7 (2)— Trustée under foreign law of the contract may sue in courts 

of tiie United States. 

The law of England, which makes the charterer, in a charter party pro- 
viding tliat the owner shall pay a brokerage commission, trustée for the 
broker, with the right to sue in his liehalf, gives a substantive and not a 
remédiai right, and a charterer as such trustée, under a charter execu,ted 
in England, may maintain an action thereon to recover the broker'a com- 
mission in. a court of the United States, in New York, under Codé Civ. 
Proc. N. ï. § 449. 

2. Action <g=527(l)— "Action on contract" defined. 

"Action on contract" means an action brought to enf-orce rights whereof 
the contract is thé évidence, and usually the sufflcieut évidence. 

[Ed. Note.— For other définitions, see Words and Phrases, First and 
Second Séries, Action on Contract.] 

3. Trusts <g=>l— "Express trust" defined. 

An "'express trust" is one raised and created by acts of the parties. 
[Ed. Note. — For other définitions, see Words : and Phrases, First and 
Second Séries, Express Trust.] 

In Error to the District Court of the United States for the Southern 
District of New York. 

.Actions at law by the Argos Mercantile Corporation, as trustée for 
E. Firench & Co., Eimited, and by Frederick E. Crotois, trustée for 

<S=5For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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L,. French & Co., Limited, against the Kokusai Kisen Kabushiki 
Kaisha. Judgments for plaintiffs, and défendant brings error. Af- 
firmed. 

Cerfiorari denied 257 U. S. , 42 Sup. Ct. 463, 66 L. Ed. . 

One question, and only one, is presented by both thèse writs, wliich may 
therefore be treated as if there were but one case. Défendant l)elaw (Kokusai, 
etc.) owned two steamship,s, whicli were severally time-eliartered to Argos, 
etc., Co. and Crotois. ïhe gênerai form of cliarter was usual, and to thèse 
cases immaterial, except tliat eaeh charter was drily signed, aud constituted 
a written coutract between défendant below and one of the plaintiffs (Argos 
Company or Crotois). 

L. French & Ce, Limited, Is a British joint-stock company engaged in the 
business of brokerage; it is substantially admitted that French acted as 
broker in respect of each charteriiig, or the making of both charter parties, 
and both charter parties contain clauses substantially alike, of whieh one 
reads as follows: "A commission of 5 per cent, upon the gross amount of this 
charter, payable by the steamshlp and the owner.s, due to L. French & Co., 
Limited, for division upon the signing hereof, steamship lost or not lost, and 
also upon any continuation or extension of this charter, or on sale of vessel." 

Both charter parties were made in Englund. The commission to French 
was not wholly paid, and thèse suits were brought by the charterers to re- 
cover the balance of commissions, and each complaint contained the foUowing 
allégation: "Under the law of United Kingdom of Great Britain and Ireland, 
where the said charter party was made, * * • the plaintiff, by virtue of 
the said charter party as charterer thereunder, is a trustée for the benefit of 
said L. French & Co., Limited, to recover for the benefit of said L. French & 
Co-, Limited, the commissions in and by the said charter party provided to be 
paid to French." 

The trial judge held that the action could be maintained by thèse plaintiffs 
In a court of the United States sitting in the state of New York, and directed 
verdict and judgment for plaintiffs, to which défendants took thèse writs. 

Hunt, Hill & Betts, of New York City (George C. Sprague and E- 
Rapallo, both of New York City, of counsel), for plaintiff in error. 

Smith, Townley & Chambers, of New York City (Walter C. Noyés, 
Alfred H. Townley, and Henry Siegrist, ail of New York City, of 
counsel), for défendants in error. 

Before ROGERS, HOUGH, and MAYER, Circuit Judges. 

HOUGH, Circuit Judge (af ter stating the facts as above). [2] This 
action is on a contract — a common phrase, meaning, among other 
things, that it is brought to enforce nghts whereof the contract is the 
évidence, and usually the sufiicient évidence. But it is not upon any 
contract made between French, the broker, and the défendant. There 
may be such a contract, but the contract in suit is between charterer 
plaintiff and shipowner défendant, and no one else. 

It has been assumed throughout, and is obviously true, that the 
lex loci contractus, or what is called in Pritchard v. Norton, 106 U. 
S. 124, 1 Sup. Ct. 102, 27 E. Ed. 104, "the law of the contract," is the 
law of England. Therefore the lex fori applies only to matters of rem- 
edy. For the purposes of this action défendant dénies nothing, except 
that thèse plaintiffs cannot hère sue to recover the claim or demand 
of French. 

The situation presented is new in this court; though Vellore, etc.» 
Go. v. Steengrafe, 229 Fed. 394, 143 C. C. A. 514, exhibits quite sim- 
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ilar facts; but the broker there sued on a coijtract between himself and 
the shipowner. The law of England has been too recently and plainly 
laid down to be doubtful : 

"Under loiig-established practice the broker in such cases in effect nomi- 
iiates the eharterer to cotitract on his behalf. * * * In thèse cases the 
broker on ultimate analysis appoints the eharterer to contraet on his behalf, 
iind therefore * * * in such cases charterers can sue as trustées on be- 
half of the broker." Les Affréteurs, etc., v. Walford, L. R. (1919) A. C. 801, 
SOT. 

And reasons assigned are that the eharterer stipulâtes for payment 
of commission, and he does so with the full consent and concurrence 
of the broker. The eharterer makes the charter party with regard to 
the broker's rémunération, for and on behalf of the broker. Page 
812. This very récent décision fuUy adopted Robertson v. Wait, 8 Ex. 
299, the summary ruling in which case was that under charter par- 
ties in this common form the charterers are trustées on behalf of the 
broker. 

The ultimate and single question in this case is whether this relation 
€stablished by the law of England — i. e., by the law of the contraet — 
îs substantive law or merely a remédiai incident. Substantive law is 
that portion of the law which créâtes rights and obligations. 37 Cyc. 
508. The différence between a substantive right (which, of course, is 
part of substantive law) and a remedy is incapable of exact définition, 
as was said by Lowell, J., in Dexter v. Edmands (C. C.) 89 Fed. 467. 
This means that what is a right and what is a remedy sometimes dé- 
pends upon the peculiar circumstances of particular litigation. Yet 
this difficulty attaches but to a remuant ; most cases are plain. Thus 
it is assuredly true that a theory of law, a légal framework, which as 
a matter of law produces title in a given person, is a substantive right, 
resulting from substantive law ; and equally is it true that, when one 
îs by law a trustée, the name imports a légal title. 

[1] Applying that idea to the présent case, it is the law of England, 
and the law of this contraet, that the eharterer is a trustée for the bro- 
ker. As such trustée he has légal title to the brokerage, which in and 
by the contraet between himself and the shipowner the latter agreed to 
pay. Therefore such trustée may assert his légal title by suit, npt as 
a matter of favor, not as a matter of mère remedy, but because in the 
légal sensé he owns that for which he chooses to sue. In this view it 
is clear that the décision below was right, and that, no matter what 
may be the law of New York or of the courts of the United States in 
respect of the mutual relation of eharterer and broker under a charter 
party of which the law is not English, the plaintiffs herein may assert 
in any court recognizing the rule of lex loci contractus their substan- 
tive rights as trustées as aforesaid. This view of the case avoids the 
sole défense advanced, which is that under section 449, Code Civ. Proc., 
the real party in interest must sue, with an exception in favor of the 
"trustée of an express trust." 

[3] In so far as this statute govems remédies, it is, under the va- 
rious conformity acts, binding in the courts of the United States sitting 
in the State of New York. Albany, etc., Co. v. Lundberg, 121 U. S. 
451, 7 Sup. Ct. 958, 30 L. Ed. 982. .But the statute does not define the 
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phrase "express trust"; much less does it define' "trustée." It mercly 
uses with a somewhat unusual context old terms of the law. An ex 
press trust is no more than one raised and created by the acts of the 
parties, as distinguished from an implied or resulting trust (Lovett v. 
Taylor, 54 N. J. Eq. 311, 34 Atl. 896), and this description has not been 
doubted since Cook v. Fountain, 3 Swans. 586, decided in 1672, 

It follows that if, as înatter of substantive law, plaintiffs become 
trustées of express trusts in Great Britain, and are such trustées in 
respect of property not solely subject to New York régulation, then 
whatever rights vested in them as such express trustées they can en- 
force in New York, even under the state statute, provided, always, that 
such enforcement is not in contravention of sound morals or deciared 
public policy. But we ground décision on the holding tliat plaintifï's 
position as trustées, and their rights as such are parts of the substan- 
tive law of England; and we make no déclaration as to what would 
be plaintifïs' position had thèse charter parties been executed in ■ New 
York. 

Judgment affirmed, with one bill of costs. 



HEITLER V. UNITED STATES, 

WEINSTEIN V. SAME. 

(Circuit Court of Appeals, Seventh Circuit. Jannary 13, 1922.) 

Nos. 2849, 2S50. 

1. Intoxicating liquors <s=>2l6— Indictment for sale held sufficicnt. 

An ludictment charging the saie for beverage purpo.ses of Intoxicating 
liquor, further défined as_ distilled spirits contaiuing more than one-half 
of 1 per cent, of alcoholic" content, held sufficient, under National Prohibi- 
tion Act, tit. 2, § 3. 

2. Criminal law <s=9493 — Indictment for sale of intoxicating liquor held supporteif 

by testimony that the beverage ordered and recelved was whisky. 

An indictment for sale for beverage purposcs of intoxicating liquor held 
supported by testimony of witnesses, who atated that they were ex- 
perienced In the use of whisky and that the beverage they ordered and 
reoeived and drank was whisliy. 

3. Intoxicating liquors <S:^I68, 169 — Owner and manager of place whero liquor 

was illegallysold held chargeable as priiicipals. 

Where two persons were associa ted as owner and manager of a place 
where liquor was lUegally sold and seryed by ■waiters, each is chargeable 
with the offense as principal. 

4. Indictment and Information <S=>I75— Erroneous averment in indictment of place 

of sale held immaterlal. 

An averment In an indictment that the place where an illégal sale of 
liquor was made was in Chicago held Immaterial, where the sale proved, 
while not wlthin the city, was in the same district. 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Criminal prosecution by the United States against Coleman Heitler 
and Abraham Weinstein, Judgment of conviction, and défendants 
bring error. Affirmed. 

«s^For oUier cases Eee same toplc ft KKY-NUMBER In ail Kéy-Numbered Pigesta & Indexe» 
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Henry W. Freeman, of Chicago, 111., for plaintiffs in errer. 
Charles F. Clyne and Charles J. Monahan, both of Chicago, 111., for 
the United States. 

Before BAKER, ALSCHULER, and PAGE, Circuit Judges. 

PAGE, Circuit Judge. Plaintiffs in error (herein known as défend- 
ants) were convicted in the District Court at Chicago under both counts 
of an indictment charging violation of the National Prohibition Act 
(41 U. S. Stats. at L. p. 305). Under the first count, charging un- 
lawful possession of intoxicating Hquor, défendants admitted guilt, 
but no sentence was imposed thereon. 

[1] The second count charges that défendants, at Chicago, in said 
district, did unlawfully sell for beverage purposes certain intoxicating 
liquors, to wit, distilled spirits of more than one-half of 1 per cent, 
alcoholic content, etc. It is urged that this count is defective. Sec- 
tion 3 of title 2 of the Prohibition Act provides : 

"No person shall * • • sell * * • any intoxicating liquor except 
as authorized in this act, and ail the provisions of tJhis act shall be Uberally 
construed to the end that the use of intoxicating liquor as a beverage may 
be prevented." 

Section 1 of title 2 of the act provides : 

"The word 'liquor' or the phrase 'intoxicating liquor' shall be construed 
to include alcohol, brandy, whisky, mm, gin, béer, aie, porter, and wine, and 
in addition thereto any spirituous, vinous, malt, or fermented liquor, liquids, 
and compounds, whether medieated, proprietary, pntented, or not, and by 
whatever name called, containing one-half of 1 per eentiim or more of al- 
cohol by volume which are fit for use for beverage pui-poses." 

The défendants are charged with the unlawful sale for beverage pur- 
poses of intoxicating liquor, further defined to be distilled spirits con- 
taining more than one-half of one per cent, of alcoholic content. As 
this court said in Jacobsen v. United States, 272 Fed. 399. 

"The language of each count is substantially that of the statute, and 
properly charges a statutory offense. The meanlng is clear. No injury 
growing out of any alleged insufficiency or uncertainty in the allégations ap- 
pears from the record, and none is disclosed in the argument [citing Jelke v. 
United States, 255 Fed. 264]." 

[2] It is contended that there was no évidence of the intoxicating 
character of the beverage sold. This is apparently based upon the fact 
that there was no chemical analysis of the beverage and that those tes- 
tifying could not and did not undertake to tell the alcoholic content. 
Witnesses Somerville and Frazer ordered whisky from a waiter who 
said, "We hâve some very good whisky." When the witness Fisher 
arrived, the waiter asked him if he was going to hâve the same drink 
ordered by the others, and Fisher replied, "Yes, if they ordered whis- 
ky." The waiter filled the order by bringing back a beverage. By the 
very act of filling an order for whisky, whoever filled it must be held 
to hâve represented that it was whisky. Witnesses who gave the or- 
der for whisky drank that which was brought to them and pronounced 
it whisky. They were experienced in the use of whisky. 

Distilled spirits containing less than one-half of 1 per cent, alcoholic 
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content, if known at ail commercially, was never known as whisky, so 
that the expérience of the witnesses, who said that they were familiar 
with the use of whisky, must hâve been gained by drinking beverages 
containing more than one-half of one per cent, of alcoholic content. 
Their opinion that the beverage served them was whisky was com- 
pétent évidence that it was a liquor containing more than one-half of 
1 per cent, alcoholic content. See opinion in Lewinsohn v. United 
States, 278 Fed. 421, of this court filed November 29, 1921. 

[3] Défendants urge that the évidence is not such as to support a 
conviction as to either of them for the selling of whisky. The Wig- 
wam Inn, where the liquor was sold, is in the town of Burr Oak, Cook 
county, Eastern division of the Northern district of Illiniois. On the 
ground floor of the Inn was an ordinary barroom, back of which was 
a cabaret, and on the rear of the lot was a building used for purposes 
of prostitution. Défendants had adjoining bedrooms upstairs, in one 
or both of which liquor was found while défendants were with the of- 
ficers. Neither défendant testified, nor did any one on their behalf, 
so that the testimony was wholly uncontradicted. 

On the night in question, when the officers came into the barroom, 
Weinstein was back of the bar, and when commanded to stand still 
did not do so, but stepped up to the bar and reached for or struck 
something. They heard something tumble, and found an ordinary 
mixer or shaker, tipped over. It smelled of whisky, and in it were a 
few drops of liquid that smelled and tasted like whisky. Weinstein 
said he owned the place, and the waiter said he worked for Weinstein. 
Heitler was about the premises, had a bedroom upstairs, and said that 
he was the manager of the place. The testimony does not indicate that 
he was a customer or a guest. The girls soliciting in the place where 
whisky was ordered and serVed said they paid a part of their earnings 
to défendants, Weinstein and Heitler. When the girls were arrested, 
Heitler negotiated for their release, and, not having money enough. 
went to the cash drawer of the place, Except for the house of pros- 
titution on the rear of the lot the only business shown to hâve been 
carried on was the sale of drinks, and it seems, beyond a reasonable 
doubt, that Heitler was at least the manager of that business. 

Where two or more parties join in an unlawful undertaking or 
enterprise, there is no master and no servant, but each is liable as 
principal in a criminal action to punishment for violation of the law. 
It does not matter whose hand gavé out the whisky, or who served it ; 
it was a common vtndertaking, participated in by Heitler, and a part 
of which was a violation of the law as charged, and ail are guilty. U. 
S. Criminal Code, § 332 (Comp. St. § 10506) ; Hitchman Coal & Coke 
Co. V. Mitchell, 245 U. S. 229, 249, 38 Sup. Ct. 65, 62 E. Ed. 260, L. 
R. A. 1918C, 497, Ann. Cas. 1918B, 461. 

It is urged that the testimony about the house of prostitution, of 
which there was considérable, was irrelevant and prejudicial to the 
défendants. It is difficult to see in what manner it was prejudicial, 
and, beyond the insistertce that it was nothing is shown. On the con- 
trary, the house and business seem to hâve been a part of the plant 
and business carried on in the Inn. The inmates were in the cabaret 
280 F.— 45 
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soliciting business while the whisky was being ordered. When the 
inm^tes were arrested, they said tiiat part of the money received for 
the purposes for which they were there had been given to the de- 
fendants. 

[4] Complaint is made against the instructions, yet there was but 
one exception. Défendants excepted to the instruction that the aver- 
ment that the sale took place in Chicago was immaterial. Chicago was 
only a place within the Northern district of Illinois; it was no part 
of the offense and was mère surplusage. It was not urged on the trial, 
nor is it shown, that défendants were prejudiced in any way by that 
averment. Such a sale as charged in the indictment would be unlaw- 
ful anywhere in the United States. An examination of the instructions 
convinces us that they were f air and without error. 

The judgment is affirmed. 



JENS V. DAVIS. 

(Circuit Court of Appeals, Eighth Circuit. May 15, 1922.) 

No. 220. 

Bankruptcy <s=3396(3)— Under lowa statute, Insurance for benefit of wife Is 
exempt, notwithstanding right to change beneUciarles. 

Uhder Code lowa, § 1805, providlng that a life Insurance policy shall 
inure to tlie separate use of the liusband, or wife and cliildren, of Insured, 
independently of his credltors, and making siniilar provisions concerning 
the proceeds of an endowment policy and other policies, a life Insurance 
policy payable to the wife of insured is exempt, notwithstanding a pro- 
vision in the policy permitting insured to change the beneflciary, and the 
trustée in bankruptcy is not entitled to the cash surrender value of the 
policy. 

Pétition to Revise Order of the District Court of the United States 
for the Southern District of lowa ; Martin J. Wade, Judge. 

In the matter of Henry John Jens, bankrupt. On pétition by the 
bankrupt, opposed by John W. Davis, as trustée, to revise an order of 
the District Court (273 Fed. 606) denying the bankrupt's claim of ex- 
emption in policies of life irisurance; Reversed, and cause remanded, 
with instructions tq allow the exemption. 

Addison G. Kistle, of Council Bluffs, lowa (George S. Wright and 
W. H. Schurz, both of Council Bluffs, lowa, on the brief), for peti- 
tioner. 

John M. Galvin, of Council Bluffs, lowa (W. A. Byers and D. T. 
Sunivan,,both of Council Bluft's, lowa, on the brief), for respondent. 

Before SANBORN and STONE, Circuit Judges, and MUNGER. 
District Jûdge. 

MUNGER, District Judge. The bankrupt has filed a pétition to re- 
vise an order of the District Court denying the bankrupt's claim of 
exemptit)n in policies of life Insurance. At the time of filing his pe- 

igssPôr tither cases see same toplc & KEY-NUMBER in ail Key-Nunii>ered Dlgests & Indexes 
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tition ànd at the time of the adjudication in bankruptcy the bankrupt 
was a married man and the head of a f amily, and resided in lôwa. The 
bankrupt was the owner of several policies of insurance upon his 
life in each of which his wife was named as beneficiary. By the terms 
of the poHcies the insured had the right to change the beneficiary at 
any time without the consent of the beneficiary. By another provision 
of the policies, the insurer agreed to pay its cash surrender vahie upon 
receipt of the poHcy and a full surrender of ail claims under it, The 
insurer required a surrender under such policies to be signed by both 
husband and wife. Three months after the adjudication the bankrupt 
and his wife executed a written surrender of thèse policies to the in- 
surer, but the surrender wàs not accepted by the insurer. The trial 
court was of the opinion that the trustée in bankruptcy was entitled to 
the surrender value of thèse poHcies. It bas been settled, since the dé- 
cision in Holden v. Stratton, 198 U. S. 202, 25 Sup. Ct. 656, 49 L. Ed. 
1018, that the exemptions of such policies are to be determined by the 
laws of the slate. Section 1805, Code of lowa (1897), reads as fol- 
lows: 

"A polley of insurance on the life of an individual, In the absence of an 
agreement or assignaient to the eontrary, sliall inure to tlie separate use of 
the husband or wife and cliildren of said individual, Independently of his 
creditors. The proceeds of an endowment policy payable to the assured on 
attaining a certain âge shall be exempt froni liability for any of his debts. 
Any beneflt or indemnity paid under an accident policy shall be exempt to the 
assured, or in case of his dealh to the husband or wife and children of the 
assured, from his debts. The avails of ail policies of life or accident insurance 
payable to the surviving wldow shall be exempt from liability for ail debts of 
such beneficiary contracted prior to the death of the assui'ed, but the amount 
thus exempted shall not exceed flve thousand dollars." 

There is an absence of controUing décisions by the Suprême Court 
of lowa interpreting this statute, but in the case of In re Steele (D. C.) 
98 Fed. 78, the effect of this statute was involved as applied to a sim- 
ilar claim of exemption of policies of life insurance, some of them 
upon the life of a husband and others upon the life of his wife both 
husband and wife being bankrupt. One of the policies was payable to 
one of the bankrupts or to his personal représentatives or assigns. It 
had a surrender value payable to the insured. Two other policies were 
issucd to one of the bankrupts upon the life of the other and the holder 
was entitled to the surrender value. Another policy, in the nature of 
an endowment policy, was payable at the end of a term of years to the 
husband, if then living, or to his wife, if he died before the end of the 
term. The surrender value was payable to the husband. Thèse poli- 
cies were held not to be exempt to the bankrupts, but this décision was 
reversed by this court in the case of Steele v. Buel, 104 Fed. 968, 44 
C. C. A. 287, upon a comparison of the section of the lowa statute 
which has been quoted and of the terms of the Bankruptcy Act (Comp. 
St. §§ 9585-9656), and the policies of insurance were held to be exempt. 

Counsel for the trustée admit the applicability of this décision to the 
facts involved in this case, but contend that thei question of the right 
of the bankrupts was not controverted, but accepted as a conceded fact. 
There has been some différence of opinion in thé décisions on the prop- 
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er interprétation of state statutes relating to the exemption of insur- 
ance polieiès and their proceeds as against the trustée in bankruptcy of 
the insured. The terms of the exemption statutes also differ, but under 
some statutes exempting policies of insurance or their proceeds, where 
the poHcies were taken out for, or assigned for the benefit of, the wife 
or children of the insured, it has been held that the fact that the in- 
sured can change the beneficiary, and can coUect the surrender vahie 
of the policy, takes such a poHcy without the statute, as it is not solely 
for the benefit of the wife or children. In re Tamison Bros. & Co. (D. 
C.) 222 Fed. 92; In re Shoemaker (D. C.) 225 Fed. 329; In re Jones 
(D. C.) 249 Fed. 487. 

Other décisions hâve held that the fact that the insured could change 
the beneficiary or could receive the surrender value does not avoid the 
exemption of a policy on the bankrupt's Hfe payable to a married wom- 
an, under statutes providing that a policy of insurance payable to, or 
for the benefit of, a married vvoman inures to her benefit free from the 
claims of creditors. In re Whelpley (D. C.) 169 Fed. 1019 ; In re 
Johnson (D. C.)176 Fed. 591 ; In re Carlon (D. C.) 189 Fed. 815; In 
re Morse (D. C.) 206 Fed. 350; In re Young (D. C.) 208 Fed. 373 ; In 
re Fetterman (D. C.) 243 Fed. 975 ; Black on Bankruptcy (3d Ed.) § 
243. _ _ ■> _ _ 

The same question was presented to this court, and was decided in 
In re Orear, 189 Fed. 888, 111 C. C. A. 150. A statute of Missouri 
provided that a policy of life insurance "expressed to be for the benefit 
of the wife of the insured shall inure to her separate benefit indepen- 
dently of the creditors" (Rev. St. 1909, § 6944) of the husband. A pol- 
icy of insurance on the life of a husband, payable at his death to his 
wife, allowed him to change the beneficiary, to obtain its surrender 
value, or to obtain loans upon it as collatéral security. The insured be- 
came a bankrupt without having exercised any of thèse rights. The 
décision in that case held that such a policy did not pass to the trustée 
in bankruptcy, because its primary purpose was the insurance of the 
wife, and the right to make a change of beneficiary cr to surrender the 
policy was but incidental to its main purpose, and the rights of the 
parties were fixed at the time of the adjudication. It was also pointed 
out that, in the modem conduct of the life insurance business, practi- 
cally ail policies contain such provisions, and the exemption statute 
would hâve almost no field of opération, if it applied only to polioies 
without such privilèges to the insured. 

The principles announced in that décision détermine the questions 
presented in this case. They are in harmony with décisions of other 
courts, accord with the libéral construction usually given to exemption 
laws (Smith v. Thompson, 213 Fed. 335, 129 C. C. A. 637; Hills v. 
Joseph, 229 Fed. 865, 144 C. C. A. 147; 25 Corp. Jur. 10), apply to the 
situation at the time of the filing of the pétition (Everett v. Judson, 228 
U. S. 474, 33 Sup; Ct. 568, 57 L. Ed. 927, 46 L. R. A. [N. S.] 154), 
and as so applied to the lowa statute in the case of Steele v. Buel, su- 
pra, they give eflfect to the words of the statute, that the policy of in- 
surance itself invires to the separate use of the husband or wife and 
children of the insured, independently of his creditors. The lowa stat- 
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ute does not say that the exemption is contingent upon the absence from 
the policy of a right to accept a surrender value or of the right to 
change the beneficiary, but the construction placed upon the statute 
by the trustée requires the inadmissible interpolation of conditions to 
that effect. 

The judgment of the lower court will be reversed, and the cause re- 
manded, with instructions to allow the exemption of the policies of 
insurance. 



DAVIS, Fédéral Agent, v. WADFORD. 

(Circuit Court of Appeals, Fourtli Circuit. February 7, 1922.) 

No. 1914. 

Raiiroads i@=3350(l I, 14)— Négligence in speed and contributory négligence of 
chlld held for jury. 

In au action for the death of a l)oy 11 years old, wlio was struclJ by a 
train while crossing the traclt of defeudant'.s railroad in a town on a 
dark and storniy evening, tlie question whether or not the train was 
running at unlawful .speed, on which the te.stiniony was in direct con- 
tlict, and tlie question of contributory négligence of deeeased held prop- 
erly submitted to the jury. 

In Error to the District Court of the Uïiited States for the Eastern 
District of South Carolina, at Charleston ; Henry A. Middleton Smith, 
Judge. 

Action at law by F. N. Wadford, administratrix of Creston Wad- 
ford, deeeased, against James C. Davis, Fédéral Agent. Judgment 
for plaintiff and défendant brings error. Affirmed. 

P. A. Willcox, of Florence, S. C, and Simeon Hyde, of Charleston, 
S. C. (Benj. H. Rutledge, of Charleston, S. C, on the brief ), for plain- 
tiff in error. 

Louis M. Shimel, of Charleston, S. C. (Sidney Rittenberg, of 
Charleston, S. C, on the brief), for défendant in error. 

Before WOODS and WADDILL, Circuit Judges, and WEBB, 
District Judge. 

WADDILE, Circuit Judge. Plaintifif in error, défendant in the 
court below hereinafter called the défendant, brings this writ of error 
to revievv the judgment of the District Court of the United States for 
the Eastern District of South Carolina, rendered on the 5th day of 
July, 1921, in favor of the défendant in error, hereinafter called the 
f)laintiff. The action is at law, brought to recover damages for the 
wrongful death of the plaintifï's intestate, Creston Wadford, by the 
alleged négligent act of the défendant. The facts are briefly thèse : 

Creston Wadford, a small boy, 11 years old, on the evening of the 
21st of December, 1918, while crossing the tracks of the Atlantic 
Co^st Line Railway, in the town of St. Stephens, S. C, was struck 
by a train of the défendant, and instantly killed. The plaintiff averred 
that her intestate sustained his death while lawfully proceeding over 

<S=5For other cases see same toplo & KBY-NUMBER in aU Key-Numbered Digests & Indexes 
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and along a well-traveled place across the tracks of the company, which 
were then, and had for many years theretofore, with the knôwledge 
of the défendant, been used constantly as a place of crossing by many 
people and the public generally in passing from one side of the town 
to the other, and to and from the defendant's dépôt at St. Stephens. 
The night was dark, and a heavy rain falling, and a spécial train, con- 
sisting of an engine cab and one coach, passed about 6 o'clock, running 
at a high rate of speed, without stopping or slacking, while passing 
through said town, in violation of the town ordinances limiting the 
speed of trains to 20 miles an hour, and without sounding pi-oper 
whistles, ringing the bell, or giving other signal as required by the 
laws of the state in passing over the railroad crossings, without efficient 
headlight, and without exercising due and proper care for the safety 
of persons crossing the track, with the resuit tlîat the défendant negli- 
gently and carelessly ran over and killed the plaintiff's intestate, while 
lawfully passing over its tracks upon and along the streets of said town. 

Issue was joined between the parties, the défendant denying the sev- 
eral allégations of négligence made by the plaintiff, and a jury was 
impaneled and returned a verdict for the plaintifif, on which judgment 
was entered, from which this writ of error is sued out. 

The assignments of erorr présent two questions : First, that the 
court erred in refusing to instruct a verdict for the défendant made at 
the conclusion of the testimony ; and, second, that the verdict rendered 
by the jury was not supported by, and was directly contrary to, the 
weight of the testimony adduced, and that no judgment should be ren- 
dered thereon. The évidence on the several questions of fact was in 
direct conflict. The trial court instructed the jury that no recovery 
could be had against the défendant by reason of the failure to sound 
whistles, ring the bell, or give other signal of the train's approach, 
because, under the laws of South Carolina, such signais were required 
only at a lawful traveled way or road crossing, and the évidence in the 
case showed that the deceased was not killed at such a place. 

The court, however, submitted to the jury the détermination of the 
defendant's négligence in the matter of the speed at which the train 
was moving under the town ordinances on the subject, limiting the same 
to 20 miles an hour, and whether such fact was the proximate cause 
of the accident. The question of whether or not the plaintiff's intes- 
tate was guilty of contributory négligence, affecting the resuit, under 
the facts and circumstances of the case, taking into account his âge, 
information, knôwledge, and opportunity of knôwledge, was likewise 
submitted to the jury. Whether the court erred in taking the case from 
the jury, except in the particulars mentioned, need not be especially 
passed upon, since there is no exception on the part of the plaintiff 
with respect thereto, and the court's action was as favorable to the de- 
fendant as it could reasonably hâve asked, and it likewise took no ex- 
ception. 

This leaves for considération only whether there was error in not 
taking the case from the jury entirely, and in entering judgment on the 
verdict, and upon those two questions we hâve no difficulty in arriv- 
ing at a conclusion. The case manifestly should hâve been left to the 
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jury to détermine whether the train was proceeding at an unlawful 
speed, and also to pass upon the défense of contributory négligence on 
the part of the plaintiff 's intestate in the circumstances. Thé évidence 
was positive, on the one side, that the train was not exceeding 20 miles 
an hour; on the other, intelligent and experienced wit^esses testified 
that it was proceeding at 30 to 35 miles an hour. The jury saw and 
heard the witnesses, who testified as well to the speed of the train and 
circumstances surrounding the happening of the accident, as to the in- 
telligence of the deceased, and his ability to care for himself in a posi- 
tion of existing danger, and passed upon the same in favor of the plain- 
tiff, which finding on their part we think the facts fully warranted; 
and we can hence neither say that the court erred in submitting the 
case to the jury in the particulars mentioned, or in entering its judg- 
ment on the verdict. On the contrary, we hold the action taken was 
plainly right. Authorities to support this conclusion are numerous, 
and only the foUowing need be cited : Baltimore & Potomac R. Co. v. 
Landrigan, 191 U. S. 461, 24 Sup. Ct. 137, 48 L. Ed. 262; and the 
foUowing décisions of this court: Sealey v. Southern Ry. Co., 151 
Fed. 736, 81 C. C. A. 282; Director General v. Zanzinger (C. C. A.) 
269 Fed. 552; also Strother v. S. C. & Ga. R. Co., 47 S. C. 375, 381, 
25 S. E. 272; Bamberg v. R. Co., 72 S. C. 389, 51 S. E. 988; Tucker 
V. Buffalo Mills, 76 S. C. 539, 57 S. E. 626, 121 Am. St. Rep. 957; 
Ghaner v. Leaphart Lumber Co., 85 S. C. 90, 67 S. E. 242. 
The judgment of the lower court will be affirmed. 



THE EASTERN. 

(Clrcnit Court of Appeals, Second Circuit. March 6, 1922.) 
No. 135. 

1. Towage ®=>l I (3, 4)— Tug not Insurer of tow; more orror of Judgraont of Blas- 

ter of tug not négligence. 

A tug is not an insurer of her tow, and her navigators are not to be 
charged with négligence in management unless their décision Is one that 
nautical expérience and good seamanship would condemn as unjustifiable 
at the tlme and under the circumstances. 

2. Towage <s=3ll(IO)— A tug held not liable for damage to tow. 

A tug held not liable for damage to barges in tow, which she was obliged 
to cast loose during a very severe storm because of the fa ilure of the 
master to sooner start for a port of refuge where the immédiate cause of 
the disaster was a change in the direction and great increase In the 
tiolence of the winds. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty by F. Dougherty & Co. against the steam tug East- 
ern; the Eastern Transportation Company, claimant. Decree for re- 
spondent, and libelant appeals. Affirmed. 

«=3For other cases sce same topic & KEY-NUMBER In 'an Key-Numbered Dlgesta £ Indexas 
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Léonard J. Matteson, Harrington, Bigham & Englar, and T. Cates- 
by Jones, ail of New York City, for appellant. 

Pierre M. Brown, and Macklin, Brown, Purdy & Van Wyck, ail of 
New York City, for appellee. 

Before ROGERS, HOUGH and MANTON, Circuit Judges. 

HOUGH, Circuit Judge. Libelant owns the barges Severn and 
Merrimac, v/hich were the second and third vessels in a tandem tow 
of three which left New York on the afternoon of April 8, 1918, bound 
for Norfolk, Va., in charge of claimant's tug Eastern. 

Twenty-four hours later the tow was off Delaware Entrance, when, 
owing to stress of weather, the Eastern endeavored to make the Break- 
water. At 5 :30 p. m. the tow was ahout passing the Five Fathom 
Lightship. It continued on a course substantially S. W. i/j S. until 6:45 
p. m., when the tug turned and steered for the Breakwater. At about 
9:30 p. m. the weather became worse, and from thence on for more 
than 24 hours one of the worst storms ever recorded prevailed in the 
neighborhood of Dfelaware Entrance. 

The tug persisted with her tow of three boats until between 4 and 5 
a. m., when signal was given to "Let go stern barge," which meant that 
the third boat in tow should anchor. A little later another and similar 
signal was given, and when relieved of two barges the Eastern ulti- 
mately managed to get herself and what was left of her tow into the 
Breakwater. 

The barges left behind belonged to libelant. The Merrimac anchored, 
but could not hold, and was ultimately driven on Rehoboth Beach. 
The Severn, in the opinion of her master, could not anchor until it 
could "get astern of the Merrimac, * * * and by the time I got 
astern the barge was in the breakers," and thus this vessel went ashore 
at substantially the same place without anchoring at ail. 

The definite charges of fault made in the libel are in substance that 
the tug left New York harbor in the face of such threatening weather 
as to make it négligent to enter uixin the voyage. Thèse charges whol- 
ly failed, and after ail the testimony had been adduced before the trial 
judge libelant obtained leave to add two mOre charges of fault : 

(1) In that the steam tug Eastern failed to put into Delaware Break- 
water when the master decided that the weather conditions were such 
that he should put in. 

(2) In that the steam tug Eastern failed to make any allowance for 
leeway after the Eastern headed for Delaware Breakwater. 

As explained in very careful argument, thèse allégations mean that 
it was négligence producing liability for the Eastern to fail to iurn 
sharply at the Five Fathom Eightship and make for the Breakwater. 
It was négligence to continue to the south for about an hour and a 
quarter because the danger conditions were so manifest when ofï the 
Èightship that. the time spent in going further south made the différ- 
ence between getting into the Breakwater and not getting in before the 
violent storm broke. In other words, the complaint is that the tug did 
not soon enough turn and run for a harbor of refuge. 

[1] There is no doubt .about the law ; the tug was not an insurer. 
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négligence must be affirmatively shown, not presumed, and navigators 
are not to be charged with négligence unless their décision is one that 
nautical expérience and good seamanship would condemn as unjustifi- 
able at the time and under the circumstances. The Clarence L. Blakes- 
lee, 243 Fed. 365, 156 C. C. A. 145, and cases cited. To the same ef- 
fect the later cases of Aldrich v. Pennsylvania, etc., Co., 255 Fed. 330, 
166 C. C. A. 500, and The W. H. Baldwin (C. C. A.) 271 Fed. 411. The 
matter was summed up by this court in The Nannie Lamberton, 85 
Fed. 983,29 C. C. A. 519: 

"The disaster wlileh befell the voyage supplies the knowledge that cornes 
after tlie event, but it does not necessarily impeaeh the judgment of those wlio 
declded previouely that it was safe to start [on the voyage in question]. They 
are not to be charged with négligence unless they made a décision which 
nautical expérience and good seamanship would condemu as presumably inex- 
Ijedient and unjustifiable at tlie time and under the particular circumstances. 
* * • They are not to be vindicated nierely beeause they may hâve erred 
honestly. They are to be exonerated if tliey acted with an honest Intent to do 
their duty, and in the exercise of the reasonable discrétion of experienced 
navigators." 

[2] It would serve no purpose to go over the évidence in détail in 
the light of thèse décisions; it has been donc by the District Judge, 
with whose conclusions we agrée. Suffice it to say that in our judg- 
ment it was a matter fairly within the discrétion of the master of the 
Eastern whether (at Five Fathom Light) to continue going south for 
Chesapeake, or to turn in for the Delaware Breakwater. Action de- 
]>ended upon which way the wind would shift, for ail agreed that had 
it shifted to the N. of E. it was safer to keep on south. Again, noth- 
ing appeared at the Lightship to show that it would be any more diffj- 
cult to get into the Breakwater f rom a point an hour to the southward 
than it was from the Lightship itself. Décision was doubtful, as is suffi- 
ciently shown by the opinion of the master of the Merrimac, a sailing 
master of more than 40 years' expérience, who testified f ranklv that he 
did not know what he would hâve donc if he had been called on to 
décide whether to turn in at Five Fathom Bank or not. 

Particularly do we agrée with the lower court in finding that the im- 
médiate cause of disaster was a change in the direction of and great 
increa.se in volume of wind between 9:30 and 10 p. m. We discover 
no reason why the Eastern's master should hâve expected such a storm- 
burst either when he was off the Lightship or when he turned for Del- 
aware Entrance. 

The decree appealed from is affirmed, with costs. 
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REUCKHEIM BROS. & ECKSTEIN v. D. L. CLARK CO, 

(Careult Court of Appeals, Third Circuit. December 29, 1921. Kehearing De- 

nied June 29, 1922.) 

No. 2714. 

Patents <s=9328— 881,561, for waxed candy labels, held anticipated. 

The Ecksteln patent, No. 881,561, for a paper supersaturated with 
wax in whlch to wrap candy and pop corn, was void for anticipation, in 
View of tlie provision of the spécification that the quantlty of the paper 
and tlie per cent, of wax might be varied, even if a patent for the particu- 
lar iiind and weight of paper and the flxed per cent, of wax used by the 
patentée could hâve been sustaiued. 

Appéal from the District Court of the United States for the Western 
District of Pennsylvania ; Charles P. Orr, Judge. 

Suit for infringement of patent by Reuckheim Bros. & Eckstein 
against the D. L,. Clark Company. Decree for défendant, and com- 
plainants appeal. Affinned. 

Fisher, Towle, Clapp & Soans, of Chicago, 111., and Kay, Totten & 
Brown, ail of Pittsburgh, Pa. (George P. Fisher, Russell Wiles, and 
Hàrry L. Clapp, ail of Chicago, 111., of counsel), for appellant. 

S. T. Cameron, of Washington, D. C, F. W. Winter, of Pittsburgh, 
Pa., and Frederick A. Blount, of Philadelphia, Pa. (W. B. Kerkam, of 
Washington, D. C, of counsel), for appellee. 

Before WOOLLEY and DAVIS, Circuit Judges, and MORRIS, 
District Judge. 

DAVIS, Circuit Judge. This is an appeal from a decree of the 
District Court for the Western District of Pennsylvania holding let- 
ters patent No. 881,561 invahd for want of invention. The patentée 
sought to make a paper in which to wrap candy and pop corn, so that 
the package, when sealed, would be moisture proof and air-tight. The 
paper was made by supersaturating it with wax, so that it was im- 
pregnated throughout and had a surface coat sufficiently heavy to seal 
the folded portions when heated. 

Application for the patent was made December 6, 1904, and it was 
issued March 10, 1908. As a matter of fact, long before apphcation 
was made by Eckstein for the patent in question, numerous persons 
had made and used waxed paper for wrapping candy, pop corn, and 
other articles, in order to protect them from moisture and air. At 
Chicago F. A. Michelman in 1876 was in the pop corn business, and 
put up ground pop corn in boxes wrapped in waxed paper sealed by 
hot plates. The Garden City Pop Corn Works, of Chicago, nine years 
before the patent was issued, wrapped pop corn bricks in waxed paper 
and sealed them by machine. The évidence shows that bread and other 
articles were wrapped in waxed paper in many parts of the country, 
for the purpose of protecting them against moisture and air, so that 
they would be preserved in a fresh condition. 

®:s9Far other cases see same toplc & KKY-NUMBER in ail Key-Numbered Digests & iDdezetf 



IN RE BERNARD T15 

(280 F.) 

It is apparent that the patentée did not originate the idea of preserv- 
ing candy and pop corn by protecting them from moisture and air 
by wrapping them in waxed paper and sealing them. If the patent dis- 
closes invention, it is in the kind of paper selected and the quantity 
of wax used to saturate it. The patentée says : 

"I prêter a manlla or parchment paper weighing, when unwaxed, from 
25 to 40 pounds per standard ream, and after waxing about 60 to 80 pounds, 
so that it is about half wax." 

The patentée allèges that this is the proper ratio in weight between 
the paper and wax and will give the best results. He is the first to 
suggest this proportion. If he had planted himself in his application 
for a patent iipon this definite ratio, or a trifling variation therefrom, 
and stood on it, the patent might hâve been valid. Macomber & Whyte 
Rope Co. V. Hazard Manufacturing Co., 211 Fed. 976, 128 C. C. A. 
474; American Steel & Wire Company v. Macomber & Whyte Rope 
Co., 276 Fed. 286 (decided by this court, March term, 1921). But we 
are not called upon to décide, and do not décide, that question, for, after 
disclosing the preferred paper and the ratio in weight between it and 
the wax, the patentée, in the last paragraph of his spécification, said : 

"Obviously, the package may be formed by aid of any suitable means, and 
ordinary stlff and flexible papers may bo employed, respectively, for tlie 
inner supporting carton and the flexible .sealing wrapper. The détails set forth 
of waxing the latter and the percentage of wax, is given for guidance only, 
and may be varied to suit différent circumstances, and other détails may be 
changed without departure from the essential of the invention." 

As we view it, "the essential of the invention" was the definite ratio 
between the preferred paper and the wax. The patentée thus abandon- 
ed the necessity for the preferred paper and the ratio between it and 
the wax, and thus lost whatever he gained or might hâve gained by 
adhérence to the definite ratio, so that, according to his final conten- 
tion, if a person uses any kind of stiff and flexible paper and any per- 
centage of wax in making a moisture and air-tight package, he still 
cornes within the disclosure of the patent and infringes. We cannot 
agrée with this conclusion. The patent as thus broadened was an- 
ticipated and is invalid. 

The order of the district court will be affirmed. 



In re BERNARD. 

(Circuit Court of Appeals, Second Circuit. March 27, 1922.) 

No. 251. 

t. Bankruptcy <^s>3l— Debt cannot be expunged from schedule, because not dis- 
chargeable. 

It is heyond the power of a court in bankruptcy to expunge from the 
debts scheduled by the bankrupt, as required by Bankruptcy Act, § 7 (8) 
being Comp. St. | 9591, a debt which would not be released by the dis- 
charge in bankruptcy. 

®=aFor other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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2. Bankruptey (®=>404(l)— Order enjoining any future application for discharge 

from particular debt is beyond power of banicruptcy court. 

Under Bankruptey Act, § 14 (Comp. St. § 9598), authorizing a banknipt 
to apply for discharge, and section 17 (Comp. St. § 9601), providing sueh 
discliarge shall release liim from ail provable debts and the prescribed 
form of discharge releasing him from ail debts provable against bis estate. 
it is beyond the power of a bankruptey court to enjoln the bankrupt from 
applying in the future for a discbarge as to a particular debt; but the 
question whether the debt is released by the discharge is one to be de- 
termined by the court before whicU an attempt is made to enforce the 
debt. 

3. Bankruptey ©=7391 (3)— Proceeding on a nondischargeable debt cannot be 

stayed. 

Under Bankruptey Act, % 11 (Comp. St. § 9595), the stay of proceeding.-i 
to enforce a scheduled debt or the lifting thereof is largely discre- 
tionary with the court; but procecdings on a phiinly nondischargeable 
debt cannot be stayed. 

Pétition to Revise Order of the District Court of the United States 
for the Eastern District of New York. 

In the matter of WilHam Bernard, bankrupt- Pétition by the bank- 
rupt to revise an order (278 Fed. 734) expunging a debt from a sched- 
ule, permitting the créditer to proceed to collect the debt, and enjoin- 
ing the bankrupt from applying for a discharge. Order reversed, with- 
out préjudice to further proceedings in respect of a stay. 

Bernard filed a voluntary pétition, and scheduled a debt to Frank et al. 
After adjudication, but before apiilieation for discharge, Frank raoved in the 
District Court for an order "expunging from the schedules heretofore filed" 
the said debt due by Bernard to Frank. Before motion made the court had 
apiMrently issued the usual injunction or stay ordor under Bankruptey Act, § 
lia (Comp. St. § 9595), and the notice of motion asked also for an order per- 
œittiilg Mm "to proceed upon and enforce the collection of" said debt. 

The court ordered: (1) That the debt so listed in Bernard's schednles be 
expunged therefrom ; (2) that Frank et al. be permitted to proceed to attempt 
to collect said debt, and that ail stays then existing against such suit or pro- 
ceeding be abrogated ; (ii) that Bernard be enjoined from applying for a dis- 
charge from the debt so as aforesaid expunged. ïo this order Bernard filed 
this pétition to revise. 

Wilson E. Tipple ànd Tipple & Plitt, ail of New York City, for 
bankrupt petitioner. 

Milton P. Kupfer and Léo Oppenheimer, both of New York City, 
for creditors respondents. 

Before HOUGH, MANTON, and MAYER, Circuit Judges. 

PER CURIAM. [1,2] To expunge a debt or the statement of a 
debt from a bankrupt's schedules, and to enjoin him from applying 
for a discharge iii respect of such debt, is a novel procédure, for which 
no authority bas been produced. It is opposed to the theory of the 
Bankruptey Act. The lower court evidently thought the debt not dis- 
cHargeable, and forthis reason entered the order above recited. But it 
is the duty gf a bankrupt (section 7 [8], being Comp. St. § 9591) to 
file schedules containïrig "a list of his creditors," and one to whom he 
owes an undischargeable debt is as much a créditer as is one whose 
claim may be discharged under the act. 

■ ,@s3For other cases see same toplc & KET-NUMBER in ail Key-Numbered Digests & Indexes 
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A bankrupt is lawf ully entitled to apply for a discharge under section 
14 (Comp. St. § 9598), and by section 17 (Cqtmp. St. § 9601) such dis- 
charge shall release him "from ail of his prOvable debts" with the ex- 
ceptions there enumerated; and the prescribed form of discharge (No. 
59) merely orders that the bankrupt "be discharged from ail debts and 
claims which are made provable by said acts against his estate," etc. 
To strike out from a schedule what the bankrupt swears is a debt is a 
power nowhere given to the District Court, and by anticipatory order to 
prevent application for discharge in resptJct thereof is (1) an implied 
departure from the statutory procédure which contemplâtes a discharge 
in the form laid down by the Suprême Court ; and (2) an assumption of 
power to déclare what shall be the effect of a discharge which as pointed 
out in Re Havens (C. C. A.) 272 F-ed. 975, is a function of the court in 
which any given claim or debt or demand is advanced, and not of the 
bankruptcy court. The latter tribunal issues the discharge ; the effect 
thereof is to be passed upon in the court in which it may be pleaded. 

[3] Thus the major and more important portions of the order com- 
plained of are erroneous and must be reversed. As to the stay or the 
lifting thereof, that under section 11 (and see Collier on section lia) is 
largely discretionary. Proceedings on a plainly nondischargeable debt 
cannot be stayed; yet, where the question is debatable, a stay may be 
granted until the bankrupt shall hâve had a reasonable time within 
which to procure that discharge, which he must hâve in order to présent 
to the proper tribunal the status of the debt in suit. 

It is therefore directed that the order appealed from be reversed. with 
costs, without preiudice to any further proceedings in the court below 
in respect of a stay under section 11. 



VICTOR TALKING MACH. CO. et al. v. STRAUS et al. 

(Circuit Court of Appeals, Second Circuit. November 23, 1921.) 

Appoal and error <s=5728(3)— Proposed excluded évidence cannot be stated In as- 
signment without offer of it at trial. 

Circuit Court of Appeals rule il (150 Fed. xxvii, 79 C. C. A. xxvii) re- 
Quiring tlie assignments of error to quote the full substance of the évi- 
dence admitted or rejected, does not apply \there an objection to a ques- 
tion was sustained, so that the witness made no answer, and where there 
was no offer of évidence made by the exeepting party and rejected by tlie 
trial court, and statements in assignments of error as to what it was 
expected the witness would liave stated in answer to the question should 
be stricken out. 

In Error to the District Court of the United States for the Southern 
District of New York. 

Action at Law by Jesse I. Straus and others against the Victor Talk- 
ing Machine Company and others. Judgment for plaintiffs, and de- 
fendants bring error. On motion by défendants in error to strike from 
the assignment of errors certain statements, and for a direction that 
said statements be omitted from the printed record herein. Motion 
granted. 



©=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
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See, also, 222 Fed. 524; 225 Fed. 535, 140 C. C. A. 519; 230 Fed. 
449, 144 C. C. A. 591. 

Wise & Seligsberg, of New York City, for the motion. 
Rounds, Schurman & Dwight and Gilbert H. Montagne, ail of New 
York City, opposed. 

Before ROGERS, HOUGH, and MAYER, Circuit Judges. 

PER CURIAM. At trial plaintiffs in error asked certain witnesses 
certain questions; objections being made, the questions were disallowed. 
In assigriing thèse rulings for error there has been added to each as- 
signment a statement (in substance) of what it was hoped or expected 
the witness would hâve said, had he_been permitted to answer! Thèse 
are the statements against which this motion is directed. 

At no time did plaintiffs in error présent to the trial court any ''offer 
of proof" or "ofïer of évidence" covering the substance of what it 
was hoped or expected to prove by answfr to the questions rejected. 
The statements in question hâve been inserted in assumed compHance 
with rule 11 of this court (150 Fed. xxvii, 79 C. C. A. xxvii), which 
déclares that — 

"When the error allegéd is to the admission or to the rejection of évidence, 
tlie assignment of errors shall quote the full substance of the évidence ad- 
mitted or rejected." 

This language is found in the rule of most, if not ail, of the Circuit 
Courts of Appeals, and is taken almost word for word from rule 21 of 
the Suprême Court of the United States (32 Sup. Ct. x). It has been 
construed in Smith v. Hopkins, 120 Fed. 921, 57 C. C. A. 193, and 
cases cited; and the twenty-fîrst rule of the Suprême Court is treated 
in Buckstaff v. Russell, 151 UT S. at 636, 14 Sup. Ct. 448, 38 L. Ed. 
292. The substance of thèse rulings is that, where the évidence reject- 
ed is documentary, or an offer of évidence is made by the e.xcepting 
party and rejected by the trial court, such document or offer must be 
embodied in the assignment of errors based upon the rejection. But 
where a question is asked, and , no answer is permitted, there is no 
evidepce to "quote," and the question for the reviewing court is 
whether the excluded question was "so framed as to clearly admit of 
an answer favorable to the claim or defence" of the interrogating party. 
The statements complained of are clearly not rendered necessary by 
the rule and should be stricken out. 

Motion granted. 
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LAND DEVELOPMENT & LIVE STOCK COi v. HOLMES «t al. 

(Circuit Court ol Appeals, Seventh Circuit. January 11, 1932.) 

No. 2989. , ' ■ 

Spécifie performance ig^sSS— Decree refusing spécifie enforcement of contract to 
convey land to.foreign corporation not authorized to do business in state held 
within discretidn'of court. 

A (iecree refu.siiiR to require oonveyance of lànd in Illinois tô a foreign 
corporation not authorized to do business in tlie state, under a contract 
whit-h it had no lej^iil riglit to malie. and whieli would not be recognized 
by tiie courts of the state, and whicli had no right under the laws of the 
state to talie or use the land for the purpose intended, held, within the 
discrétion of the court. 

Appeal from Ihe District Court of the United States for the East- 
ern Division of the Northern District of Illinois. 

Suit in equity by the Land Deyelopment & Live Stock Company 
against W. W. Holmes and Elizabeth Holmes. Decree for défend- 
ants, and complainant appeals. Affirmed. 

W. H. Haight, of Chicago, III, and W. K. Amick, of St. Joseph, 
Mo., for appellant. 
Walter L. Wenger, of Chicago, 111., for appellees. 

Before ALSCHUtER, EVANS, and PAGE, Circuit Judges. 

PAGE, Circuit Judge. On May 10, 1917, appellees, by written in- 
strument, leased to appellant (asserted in the lease to be an Illinois 
corporation) for a term ending March 1, 1922, a farm in Eake county, 
111. In and as a part of clause 9 thereof was inserted the foUowing: 

"Tlie lessee is hereby granted an option to purchase said farm at or at any 
tîme prior to March 1, 1920, at tlie total pu rehase price of two hundred 
twenty-five. dollars (!|;225.00) per acre." 

Appellant went into possession of the ,farm, and on February 28, 
1920, attempted to exercise its option. Àppellees refused to convey, 
and appellant filed the bill in this case to compel spécifie performance. 
It was dismissed for want of equity. 

The bill avers appellant to be a citizen and a résident of the state of 
South Dakota, and it is stipulated in the record that appellant never 
obtained a license to do business in the state of Illinois, as required by 
thé statutes of Illinois relating to foreign corporations. The record 
shows that the purposes for which appellant took the lease of the real 
estate and now desires the title under the option are not purposes for 
which a foreign corporation not authorized to do business in Illinois 
may take real estate in Illinois. 

A bill for spécifie performance always rests in the sound judicial dis- 
crétion of the court. So far as appellant' has donc business in Illinois 
it has donc it in violatiîin of the prohibition in the statute, and ïn so far 
as the contract in question is concernèd appellant cannot, under the 
Illinois law, procure any license that will enable it now to hâve recourse 

€x=>For other cases see same topic & KEY-NUMBBR In aU Key-Numberefl Digests A'iniie'xos' 
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to the courts of Illinois for the purpose of adjudicatlng any matter 
growing out of any business already donc. 

Ail the above matters the court had the right to take into considéra- 
tion, and doubtless did so in reaching its conclusion. We cannot hold 
that there was any abuse of judicial discrétion in refusing to compel 
appellees to convey to appellant Illinois real estate; that, under the 
circumstances shOWii, it had no légal right to take or use, under a con- 
tract that it had nb légal right to make, and that will not be recogniz- 
ed by the courts of Illinois. 

Decree affirmed. ■ 



in re FEDERAL SNAP FASTENER CORPORATION. 
Pétition of M. J. CROSS & CO. 

(Circuit Cîourt of Appeals, Second Circuit. Marcli 6, 1922.) 

Kos. 219, 220. 

Bankruptcy <s=9444— Ruie of Second circuit iimiting time for fliing pétition to 
revise. 

Under rule 15, subd. 3, of the Circuit Court of Appeals, Second Circuit 
(235' Fed. vii, 148 C. C. A. vil) requiring i)etitions to revise to be flled with- 
in 10 days of tlie order sought to be revised unless tlie time is previously 
enlarged by ttie judge, a pétition flled after sucli time wUl not be con- 
sidered. ■ 

Pétition to Revise Orders of the District Court of the United States 
for the Southern District of New York. 

In the matter of the» Fédéral Snap Fastener Corporation, bankrupt. 
Pétition of M. J. Cross & Co. to revise order of District Court. Péti- 
tion dismissed. 

Otterbourg, Steindler & Houston, of New York City (Edwin M. 
Otterbourg and Charles A. Houston.both of New York City, of coun- 
sel), for petitioner. 

David Michelsohn, of New York City, for trustée 

Before, ROGERS, HOÛGH, and MAYER, Circuit Judges. 

ROGERS, Circuit Judge. This is a pétition to revise an order en- 
tered in the District Court on August 8, 1921, denying an application 
to vacate an order entered in that court by District Judge Knox on 
July 12, 1921, which order of August 8, 1921, also permanently re- 
strained the petitioner f rom prosecuting an action in the Suprême Court 
of the State of New York, County of New York, against Milton Dam- 
mann, as trustée for the Fédéral Snap Fastener Corporation. 

The pétition to revise was not filed until August 30, 1921. Neither 
the Bankruptcy Act (Comp. St. §§ 9585-9656) nor the General Or- 
ders (89 Fed. iv-xiv, 32 C- C, A. v-xxxvii) prescribe any limitation 
of time within which a pétition for revision must be filed. But under 
rule 15, subdivision 3, of this court (235 Fed. vii, 148 C. C. A. vii), 
pétitions to revise orders in bankruptcy filed under section 24b of the 

^=>Poj- other cases see same toplo û KBY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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Bankruptcy Act (Comp. St. § 9608) must be filed and served within 
10 days of the order sought to be revised, unless tUe judge of the bank- 
ruptcy court for good cause shown enlarges the time, and said order 
is made before the time for fiHng has expired, and such order of en- 
largement is duly filed with the clerk of the District Court and trans- 
mitted to this court with the transcript of record. It is not claimed that 
any such order of enlargement was granted below. As the pétition to 
revise was not filed within the 10 days allowed, the case is not properly 
in this court, and under our décisions it cannot be considered. In re 
Strobel, 160 Fed. 916, 88 C. C. A. 98 ; In re Brown, 174 Fed. 339, 98 
G.C. A. 211 ; In re Light, 174 Fed. 341, 98 C. C. A. 213. 
The pétition is dismissed, without costs. 



UNITED STATES v. REED. 

(Circuit Court of Appeals, Second Circuit. March 13, 1922.) 

No. 17.3. 

Appeal and error <@=»833(3)— Time for applying for rehearing extended until Su- 
prême Court décides ruiing case. 

Wliere a judgment of the District Court is afflnned on tlie authority 
of a prior décision by the Circuit Court of Appeals, to review which the 
Suprême Court had issued a writ of certiorari, the mandate In the case 
at bar will issue in the usual manner, but the term of the court and the 
time within whicli plaintifl: in error can apply for a rehearing will be 
extended until 30 days after the décision of the Suprême Court in the 
ruiing case. 

In Error to the District Court of the United States for the Eastern 
District of New York. 

Action at law by the United States against John Reed to recover pen- 
alties for violations of the customs laws. Judgment for défendant 
(274 Fed. 724), and the United States brings error. Affirmed, but 
time to apply for rehearing extended. 

Wallace E. CoUins, U. S. Atty., of Jamaica, N. Y.^ and Henry J. 
Walsh, Asst. U. S. Atty., of Brooklyn, N. Y. 

Kirlin, Woolsey, Campbell, Hickox & Keating, of New York City 
(Cletus Keating and Harry D. Thirkield, both of New York City, of 
counsel), for défendant in error. 

Before HOUGH, MANTON, and MAYER, Circuit Judges. 

PER CURIAM. Judgment affirmed, on the authority of United 
States V. Sischo (C. C. A.) 270 Fed. 958. 
_ It appearing, however, that the décision above cited is now under re- 
view upon certiorari in the Suprême Court, and that it has been set for 
argument in October, 1922, it is ordered: (1) That the mandate 

herein issue in the usual manner; (2) that the term of October, 1921, 

» — ~— — ^ __^_^ 
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in this court be extendéd, and the time of the plaintiff in error to a|ipiy 
for a rehearing be likewise extendéd, until 30 days af ter the décision 
of the Suprême Court of the United States in the above-entitled cause 
of United States v. Sischo, 



PLANT V. WALSH, Colleotor of Internai Revenue 

(District Court, D. Cônnectlcut. April 12, 1922.) 

No. 2053. 

1. Internai revenue <s=:97— Owner of corporate stock not llable for Income tax on 

dividende declared before March I, 1913. ' 

Income tax could not be assessed ou corporate dlvidends declared prior 
to Marcli 1, 1913, and paid subséquent to such date to stockholders of 
record at dates prior to tbat time, under Aet Oct. 3, 1913, § 2A, subd. 1. 

2. Internai revenue (gso?— Owner of corporate bonds not liable for Income tax 

on interest due March 1, 1913. 

Corporate bondholder was not liable to asséssnient of income tax on 
interest due March 1, 1013, payable for the 6 months ending February 28, 
1913, under Act Oct. 3, 1913, § 2A, subd. 1. 

3. Internai revenue ^=s4 — Doubts construed In favor of taxpayer. 

In case of doubt, a tax law should be construed in favor of the taxpayer. 

4. Internai revenue (S=»7— Income taxpayer held entitled" to deduct amount of 

worthless bonds chargea ofT. 

Under Aet' Oct. 3, 1913, | 2B, subd. 5, and section 2D, Income taxpayer 
was entitled to taxe as a déduction on bis retum for the year 1913 five- 
sixths of the amount at which corporate bonds charged off on December 
31gt of tbat year stood on taxpayer's books of March 1, 1913, regardless 
of what the bonds were actually worth on March 1, 1913, and though 
the loss accrued prior to such day. 

5. Internai revenue is=37— Income taxpayer entitled to deduct losses from farming 

opération carried on for pleasure; "business." 

Farming, when engaged in as a regular occupation and in accordance 
with recognized business principles and practices, is a "business," withln 
the meaning of Act Oct. 3, 1913, allowing income taxpayer to deduct 
necessary expenses actually paid in carrying on any business, though the 
person engaging in it is willing to do so, without regard to its profltable- 
ness, because of the pleasure derlved from It. 

[Kd. Note.— For other définitions, see Words and Phrases, First and 
Second Séries, Business.] ' ' 

At Law. Action by Morton F. Plant against James J. Walsh, Col- 
lecter of Internai Revenue. Decree ordered for plaintiff. 

George L. Shearer, of New York City, and Edward M. Day, of 
Hartford, Conn., for plaintiff. 

Edward L. Smith, U. S. Atty., and George H. Cohen, Asst. U. S. 
Atty., both of Hartford, Conn., for défendant. 

THOMAS, District Judge. This action was brought by Morton F. 
Plant to recover income taxes assessed in 1916 for the years 1913 and 
1914 and paid under protest to avoid penalties. , Before tbe case was 
réady for trial Mr. Plant died and the execùtors of his éstate hâve 

been substituted as plaintiffs. 

t^ ' ■ 
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[1] One of the questions présentée! is whether the taxpayer was 
rightly assessed on the sum of $60,455.61 representing corporate divi- 
dends declaredprior to March 1, 1913, and payable subséquent to March 
1, 1913, to stockholders of record at dates prior to that time. 

The Act of October 3, 1913 (38 Stat. 166), provides (section 2A, 
subdivision 1 ) : 

"That there shall be levied, assessed, collected and pald annually upon the 
entire net income arising or accruing from ail sources in the preceding calen- 
dar year to every citizen of the United States * * * a tax of one per 
centum per annum upon sueh income." 

It becomes unnecessary to discuss the arguments submitted in the 
able briefs subrriitted by counsel, because the question now under con- 
sidération has been answered by a very récent décision of the Circuit 
Court of Appeals for the Second Circuit in United States V. Guinz- 
burg, decided December 14, 1921, and reported in 278 Fed. 363. It was 
held there that corporate dividends declared February 17, 1913, pay- 
able July 1, 1913, to stockholders of record on January 30, 1913, were 
income when declared and not when paid. Judge Manton said : 

"By the déclaration of a dividend, the earnings of the company to the 
extent declared were separated from the property of the corporation, and 
were appropriated by that action to the tlien stockliolders, who became oredi- 
tors of the corporation for the amount of the dividend. The relation then 
created was that of debtor and créditer. * * * It is the séparation of 
the earnings from the balance of the corporate property, together with the 
promise to pay arising from the déclaration of the dividend, that worlis this 
change. The holder of stock, with respect to the dividends, is on a par with 
the other creditors of the corporation. Staats v. Biograph Ce, 236 Fed. 454, 
149 C. 0. A. 506, L. II. A. 1917B, 728. The fact that the dividend is payable 
at a future date does not alter the rights thus created. The obligation of 
the corporation as debtor commences with the déclaration of the dividend, 
although the payment is postponed for the convenience of the company. The 
rights of the stockholders are immediately vested the moment the dividend 
is declared." 

It follows, therefore, that the ruling in the Guinzburg Case must be 
foUowed in the instant case. 

[2] Another question is whether the taxpayer was rightly assessed 
on the sum of $95,820, representing interest due March 1, 1913, on 
certain corporate bonds. This question was argued by both sides on 
the assumption that the interest was payable for the 6 months' period 
ending February 28, 1913. I think that as to this question United 
States V. Guinzburg, supra, is conclusive. The basis of that décision 
was that money owing to the taxpayer is income accrued from the time 
when the liability to pay becomes absolute, though it is not yet due. 
If the interest was payable for the 6 months ending February 28, 1913, 
the liability to pay became absolute before the commencement of the 
taxable period, though payment was not due until the first day of that 
period. I see no ground on which money owing by a corporation for 
interest on its bonds can be distinguished from money owing it for a 
dividend which has been declared on its stock, and therefore hold that 
on this item also the taxpayer was improperly assessed. 

The next question arises in the following manner: The taxpayer 
took as a déduction on his return for the year 1913, the sum of $43,- 
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749.16, alleged to be five-sixths of the amount at which certain cor- 
porate bonds, ascertained to be worthless during the year 1913 and 
charged off on December 31st of that year, stood on the taxpayer's 
books on March 1, 1913. The plaintiff contends that this déduction 
was justified under section 2B, subdivision 5, of the Act of October 
3, 1913, which provided that in Computing net income for the purpose 
of the normal tax, there should be allowed as a déduction : 

"Fifth, debts due to the taxpayer actually ascertained to be worthless and 
charged off within the year." 

Section 2D provides in part that the income tax shall be computed 
upon the remainder of the net income of each person subject thereto 
accruing during each preceding calendar year ending December 31 st. 
af ter making the déductions allowed by law : 

"Provided, however, that for the year ending December 31, 1913, said tax 
shall be computed on the net income accruing from March flrst to December 
31, 1913, both dates inclusive, after deducting five-sixths only of the spécifie 
exemptions and déductions herein provided for." 

The défendant contends that the taxpayer is entitled to charge off 
only the amount of the actual value of the bonds on March 1, 1913; 
that the burden is on the taxpayer to establish this amount, and since 
there is no évidence to show what the bonds were actually worth on 
that date the entire déduction should be disallowed. 

[3, 4] The plaintiff contends that ail the statute requires him to 
prove is that the debt was ascertained to be worthless and charged off 
within the year 1913. This he has done by the undisputed évidence. 
The effect of so construing the statute may be to permit the taxpayer 
to deduct five-sixths of a loss accruing prior to the commencement of 
the taxable period, so that the return will not reflect bis entire income 
for that period. But Congress has the right to do this, and has done 
it if the statute is to be literally construed. In case of doubt a tax law 
should be construed in favor of the taxpayer. Gould v. Gould, 245 U. 
S. 151, 38 Sup. Ct. 53, 62 L. Ed. 211. Therefore I conclude that the 
taxpayer's contention should be sustained. But, even if the burden is 
on him to prove the value of the bonds on March 1, 1913, I think he 
has met the burden, because the amount at which the bonds stood on 
his books on March 1, 1913, is at least prima facie évidence of their 
actual value at that time. 

The plaintiff also complains of the refusai to allow as déductions the 
losses sustained by Mr. Plant in the years 1913 and 1914 in the busi- 
ness of farming. This déduction is claimed under the provisions of 
section 2B of the Act of October 3, 1913, that— 

"In Computing net income for the purpose of the normal tax there shall be 
allowed as déductions ; 

"First, the necessary expenses actually paid in carrylng on any business, not 
including Personal, living, or family expenses." 

[5] The only question involved in connection with this claim is 
whether Mr. Plant was engaged in farming a? a business or merely for 
pleasure. The évidence shows that he had been: etigaged in farmfing 
since 1904 or 1905. He kept increasing the size of his farm, until in 
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1912 it numbered several hundred acres. He had not made any profit 
on his farm pribr to or during 1914, but in 1912 he formed an organi- 
zation of experts for the purpose of putting the farm on a business 
basis, and installed an elaborate accounting system under the super- 
vision of a comptroller. Large quantities of farm produce were mar- 
keted at prevailing priées, and every efifort was made to establish the 
farm's réputation as a high-class modem farm. Mr. Plant gave a 
good deal of his time to bringing abrmt efificiency and putting the farm 
on a paying basis. Notwithstanding thèse efïorts, the opération of the 
farm resulted in a loss for 1913 of $107,680.70, or about 200 per cent. 
of the receipts, and in 1914 of $106,431.98, including dépréciation, or 
about 150 per cent, of the receipts. 

The défendant argues that the great excess of expenses over re- 
ceipts proves that "farming was a pleasure or hobby with Mr. Plant, 
and not a source of profit, and that his farm was not conducted on a 
commercial basis"; that he engaged in farming, not for the purpose 
of making a profit, but because of the pleasure he derived from that 
occupation; and that therefore the expense of conducting the farm 
was not a business expense, but a personal expense, and not déductible. 

I think, however, that the évidence establishes clearly that Mr. 
Plant's farm was conducted as a business enterprise and with the ex- 
pectation that it would eventually become profitable. The mère fact 
that a heavy loss was incurred in the initial stages of so large an en- 
terprise does not necessarily show the contrary. But, even though this 
is not so, I do not believe that farming, when engaged in as a regular 
occupation and in accordance with recognized business principles and 
practices, is any the less a business within the meaning of the statute, 
because the person engaging in it is wilUng to do so without regard to 
its profitableness, because of the pleasure derived from it. 

The défendant does not dispute that taxes for 1913 were erroneously 
assessed on $507.97, supposed to represent one-third of the rental for 
the fîrst quarter of 1913 of the taxpayer's résidence at 25 West Fifty- 
Fourth Street, New York City, and actually received by him in January, 
1913, and on the sum of $3,000, consisting of two dividends of IM» 
per cent, each on 1,000 shares of New York, New Haven & Hartford 
Raiiroad Company stock standing in the name of Mr. Plant, but ac- 
tually owned by the Southern Express Company, and paid over by him 
to said Company. 

There may be a decree for plaintifï in accordance with this opinion, 
and counsel can doubtless compute the amount due and later submit 
the decree to the court, incorporating in it the correct amount for 
which jucigment should be entered. In the event that counsel cannot 
agrée, the settlement of the decree may be noticed for hearing; and it 
is so ordered. 
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THE CLrFTWOOD. 
POWERY V. EMERGENCY FLEET CORPORATION. 

(District Court, S. D. Alabama. April 28, 1922.) 

1. S«ameii <©=» 1 7— Wages allowed injured seamen only for term and at rate agreed- 

Where a seaman bas been injured, so as to prevent his worliing on a 
voyage, his wages cannot be allowed for a longer term than the voyage 
agreed on, nor at a rate différent from that agreed on. 

2. Seamen ©=9l (—Maintenance and cure are allowable after term of voyage. 

Since the right of an injured seaman to maintenance and cure is not 
fixed by the contract, but is one developed by the admiralty courts out 
of the relationship existlng between the sliip and the seaman, such al- 
lowance eau be made for a term longer than the voyage on which he was 
injured. 

3. Seamen ©=3)6 — Seaman injured before signing articles cannot recover wage& 

for voyage he expected to malte. 

Where a seaman was injured while working on a ship at port wages, 
before he had signed articles to accompany the ship on her next voyage, 
although he intended to do so, and before the wages had been agreed on, 
he cannot recover his wages for the period of the voyage subsequently 
made by the ship. 

In Admiralty. Libel by RoUin Powery against the Emergency Fleet 
Corporation, as owner of the steamship Cliftwood. Libel dismissed. 

Alex Howard, of Mobile, Ala., for libelant. 

Pillians, Cowley & Gresham and Aubrey Boyles, Dist. Atty., ail of 
Mobile, Ala., for the United States. 

ERVIN, District Judge. In this case the steamship Cliftwood, being 
in the port of Mobile and contemplating a trip to Europe and return, 
and being in need of seamen, applied to the Shipping Bureau for sea- 
men. No spécial trip was named, though it was commonly understood 
the trip was to be made to Europe. The Shipping Bureau notified the 
Seamen's Union that a certain number of A. B. seamen were wanted 
on the vessel, and libelant was sent by the union and reported to the 
vessel^ where he was put to work at what was denominated "port 
wages." When libelant reported to the vessel, he held a conversation 
with the mate, who told him they could give him work and agreed on 
the rate of wages at which he was to be paid, but no particular time 
was agreed upon, nor was any voyage mentioned. He was paid his wag- 
es at the rate of wages paid A. B. seamen for two weeks on what was 
denominated the "port pay roll," and during the third week's work on 
the boat libelant sufïered a serions injury, which prevented him from 
working any further and also from going on the cruise which the 
vessel undertook some week or ten <;iays after his injury. He was paid 
the fui! week's time, notwithstanding his having been injured before 
the week was up, and he was sent to the hospital by the vessel, where 
his expenses and médical treatment were paid by the vessel. He re- 
mained in the hospital some three months, and was discharged just 
about the time the vessel returned to Mobile from the trip on which 
she had departed. 

ÊSjFor otber cases see same topic & KBY-NUMBBR in ail Key-Numberefl Dlgests & Indexe» 



THE CLIFTWOOD 727 

(280 F.) 

The shipping articles for the voyage were never signed by the libel- 
ant, and were not in fact signed by any of the seamen until several days 
after hbelant suffered his iiijury, when, just before the vessel left, 
the men who were carried on the trip signed the articles. The vessel 
had a number of seamen working on her just as libelant was during 
the time she was in port, but who were not taken on the trip, and who 
never signed the shipping articles. 

It was shown that, from a number of men employed on the vessel 
at the same rate of wages they would hâve received on the voyage, the 
mate selected the particular men he wanted to take on the cruise, and 
thèse men signed the shipping articles, and the others were paid off 
and discharged. It was further shown that libelant expected, when he 
went ahoard, tû go on the cruise, and he prepared for it by getting such 
luggage as he would need on the cruise. 

[ 1 ] Upon the return of the vessel the libel was fîled, and the ques- 
tion is whether the vessel, or the United States, as owner, under the 
act forbidding the seizing of Shipping Board vessels, is liable to 
libelant for the wages during the voyage. In no case I hâve examined 
bave I found, where a seaman has been injured so as to prevent his 
working orl a voyage, hâve wages been allowed for a longer term than 
the voyage agreed vtpon. In ail the cases the wage allowed has been 
at the rate agreed upon. I therefore conclvide that the right to wages is 
based upon and grows out of the contract as agreed on, and in the 
absence of an agreenient concerning wages for a voyage none can be 
allowed. 

[2] Maintenance and cure, however, bave been allowed for a longer 
term than the voyage, and it is manifest that this right to maintenance 
and cure is one not fixed by the contract at ail, because it is never men- 
tioned in the contract, but is one developed by the admiralty courts 
out of the relation existing between the ship and the seamen. 

[3] In this case, there having been no agreement entered into for 
wages on any particular voyage, there is nothing on which I can base 
a decree for libelant as to wages. Libelant went upon the vessel, ex- 
pecting to go upon a voyage; he worked during the time the vessel 
was in port at the rate of wages which he expected to be paid on the 
contemplated voyage, but no agreement was ever entered into for the 
voyage, nor did libelant sign the shipping articles, and the articles be- 
tween the ship and the other seamen were not signed until after libel- 
ant was injured. In the absence of any agreement fixing any wages for 
any particular voyage, I do not see how I can allow any wages for any 
particular voyage. 

A decree will therefore be entered, dismissing the libel. 
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PERKINS GLUE CO. V. GOULD MFG. CO. et al. 
SAME V. WISCONSIN CHAIR CO. et al. 

(District Court, E. D. Wisconsin. May 3, 1922.) 

Nos. 1117, 1118. 

Patents <g=>328— Reissue 13,436, daims 28, 30, and 31, for glue trom starch base, 
held limited to produot of described process. 

The Perklns reissue patent, No. 13,4S6, claims 28, 30, and 81, for a 
glue made from a starch base having substantlally the propertles of ani- 
mal glue, held Umited by prior construction of other claims in the patent 
and by the pateutee's disclaimer of claims for the glue base per se, and 
of the process of maklng glue, except where the starch is degenerated to 
the estent described in the reissue patent, to the glue made by the process 
described, and not to include ail glue having propertles of animal glue 
made from a starch base, so as not to be infringed by défendants' glue, 
which admittedly was made by a différent process. 

In Equity. Separate suits for infringement of a patent by the Per- 
kins Glue Company against the Gould Manufacturing Company and 
others and against the Wisconsin Chair Company and others. Decrees 
directed, dismissing the bills. 

Gorham Crosby, of New York City, and Lines, Spooner & Quarks, 
of Milwaukee, Wis., for plaintiff. 

Pennie, Davis, Marvin & Edmonds, of New York City, James A. 
Watson, of Washington, D. C, and Quarles, Spènce & Quarles oi 
Milwaukee, Wis., for défendant. 

GEIGER, District Judge. Thèse two cases rest upon the reissue 
patent to Perkins which was the subject of considération in Perkins 
Glue Co. V. Solva Waterproof Co. (D. C.) reported in 223 Fed. 792 
(D, C. N. D. 111.) and Id. (C. C. A. 7th Cir.) 251 Fed. 64. Claims 
Nos. 28, 30, and 31 are in issue : 

"28. A glue comprising cassava carbohydrate rendered semlfîuid by diges- 
tion and having suhstantially the propertles of animal glue." 

"30. A wood and fiber glue formed of a starchy carbohydrate or its équiva- 
lent by union therewith of about three parts or less by welght of water and 
alkali métal hydroxid. 

"31. A wood and fiber glue eontaining amylaceous material as a base dis- 
solved without acid in about three parts of water or less, and being vlscous, 
semifluid and unjellified." 

It will be assumed that, nominally, at least, the above three claims 
were comprehended within the decree in the Solva Case as valid, and 
therein held infringed. But the présent case, in view of the détermina- 
tion by the Circuit Court of Appeals, présents sharply the question 
whether, in the light of the détermination by said court upon other 
claims of the patent, thèse three claims can be or were intended to be 
held valid, without any limitation whatsoever. The plaintifï contends 
that such claims were recognized as broadly valid, covering a new prod- 
uct, and therefore the product — i. e., "a glue comprising cassava car- 
bohydrate rendered semifluid by digestion and having suhstantially the 
properties of animal glue" — cannot be made by any process without 

®=3For otber cas«s see sEiiue topic & KEY-NUMBBR In ail Key-Numbered Digests & Indexe* 
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leave or license of the plaintiff. The défendant contends that the déter- 
mination by the Circuit Court of Appeals limited the validity of the 
three claims in question to a product made according to processes held 
valid by the Circuit Court of A'ppeals, but do net cover a product made 
according to other processes and particularly processes, claims for 
which were held invalid in the identical case determined by the Circuit 
Court of Appeals, or claims which plaintiff "disclaimed," as hereinafter 
noted. 

In the Solva Case process claims were held valid, among them : 

"19. In the process of making good glue, the combiuation of the following 
step.s: Agitating a cassava earbohydrate with a digestive agent to deerease 
Us water absorptive properties, without rendering the earbohydrate material- 
ly soluble in cold water, and then putting the product thus produced into a 
solution containing about three parts or less by weight of water to produce a 
glue for application. 

"20. The process of maUing glue, which consists in agitating a starchy ear- 
bohydrate with water and a digesting agent to reduce the water absorptive 
properties of the earbohydrate without rendering it materially soluble in 
water, then mixing the earbohydrate with water and caustic alkali, the 
amount of water used being about three parts or less by weight of dry earbo- 
hydrate, the amount of caustic used being about ten per cent, or less by 
weight of dry earbohydrate to form the glue as distinguished from mucilages, 
sizes, and paste." 

See, also, other two-step claims in patent. 

Claims 10, 12, and 13 of the patent are pertinent to the questions now 
presented : 

"10. The process of making glue which consists in di.ssolving cassava earbo- 
hydrate in caustic alkali until a glue is formed as distinguished from muci- 
lages, slzes and pastes." 

"12. The process of making a glue, which consists in mixing starch with 
water and caustic alkali to dissolve the earbohydrate, the amount of water 
used being about three parts or less by weight of dry earbohydrate so that a 
wood glue is formed as distinguished from mucilages, sizes and paste. 

"13. The process of making a wood glue which consists in treating a «uit- 
able starchy product a material portion of which is substantially insoluble in 
water with a solvent of cellulose and about three parts or less by weight of 
water, to produce a glue having adhesi\e powers substantially as great as 
those of good animal glue." 

The Circuit Court of Appeals dealt thus with the decree of the Dis- 
trict Court : 

"The decree of (he District Court sustaining the claims for a glue base pro- 
cess and pi-oduct and for the so-called 'second step' as such is reversed, and 
that part of it which upholds the claims of the patent for the final process 
and the résultant product respectively is afiirmed. * * *" 

When the case was remitted to the District Court for entry of a 
decree upon this mandate, the parties appeared to be at variance re- 
specting the effect of the appellate ruling, and Judge Sanborn expressed 
himself in a mémorandum : 

"The opinion of the Circuit Court of Appeals is said by counsel for ail par- 
ties to be perfectly clear, but they differ radically as to its meaning and 
submit totally différent forms of decrees. The opinion of Judge Kohlsaat re- 
quires very careful study, as well as the patents, and even then the opinion 
is obscure and another appeal may be necessary to fully detei-mlne its mean- 
ing. To the best of my ability I will endeavor to state that meaning as I 



730 280 FEDEUAL REPOHXKR 

understand it. 'The first process or step o£ tlie patent is for the purpose of 
creating a sultable starch pfiste and then applying to that base the second 
step in order to produce the final product or starch glue. Thèse are the only 
steps or processes described and they may be taken singly or together. Both 
are old and unpatentable when taken sépara tely, but vihen joined together to 
produce starch giue whieh has the properties described by Mr. Perkins and 
whlch is as good or better than animal glue, they. are new and make patent- 
able subject-inatter both as a process and as producing a patentable product 
consisting o( glue. * * * ' From thèse quotations it seems probable that 
the appellate court intended to sustaiu only those claims of the patent which 
inckided only the two steps and only when thelr use results in the Perkliis rIuo 
together with such additional claims which count on .such glue as a product of 
the two steps and no others." 

"The resuit of the foregoing is that the arg\iment of counsel for défendants 
is adopted so far as construction of the decree is concerned, and that of plaln- 
tlff's counsel rejected." 

This opinion was filed and the decree pursuant to the mandate enter- 
ed on August 5, 1918. On February 6, 1919, the plaintiff herein, as 
assignée of the patentée, filed a disclaimer — undoubtedly obediently to 
its conception of the ruling of the appellate court and Judge Sanborn's 
interprétation thereof, as above noted — which disclaimer is abstracted 
thus: 

"Enters its disclnimor of daims 1. .1, 4. 6, 7. S, 16, 24, 25, 26, and 27 thereof 
fto wit, the claims for tlie sluc lia se per se and for the process of making 
the glue base per se). And further it hereby disclaim.s, from claims 9, 10, 11, 
12, 13, 14, and .38 of said roissued letters patent nuinbered 13,436, any process 
of making glue, excp]HiuK where tbe starch or starchy product of carbohy- 
(Irate suhjected to the iirocess is desenerated to the extent described in said 
reissued letters patent Xo. 13,436. whereby the process results in the good as 
animal glue described in said roissued letters patent. * • • " 

The plaintifï, upon the motion for rehearing in the appellate court, 
observed : 

"As the opinion plainly Indicates, the final glue product may be made by 
suitably creating a suitable base, whether previously degenerated by the alkall 
treatment, or by the acid treatment, or obtained by intermixture, or simply 
found in the market — provided only that the base is in the proper state or 
condition of degeneration when treated to make this final glue product." 

Now the query at once arises, if the patent in suit, and particularly 
claims 28, 30 and 31, cover any good as animal glue made from starch, 
if processes eut no figure, if degeneration be of no conséquence, except 
that it may be said that the final product contains starch, in some way, 
somehow, degenerated' or converted, then why the necessity of holding 
any process claims invahd? If the claims hère in suit are thus all-em- 
bracing, then why disclaim from any of the process claims ? If, for 
exampie, the product of claim 28 may be made by the processes noted 
in claims 10, 12, or 13, then why disclaim from the latter "any process 
of making glue excepting where the starch or starchy product is de- 
generated, to the extent described * * * whereby the proéess re- 
sults," etc. Surely the disclaimer indicates that if glue, made according 
to the processes broadly described in claims 10, 12, and 13, resulting in 
making the product noted in claim 28, then Perkins will not claim it 
unless the starch suhjected to the process is degenerated to the extent 
described. And if, as must be conceded, ail starches, whether used in 
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glite, sizes, or pastes, undergo degeneration or conversion, and if, as 
claimed on rehearing, the degeneration may take place or may be ob- 
tained by "intermixture" with other ingrédients, then, again, why the 
necessity of claims 10, 12, or 13, why the necessity of the more spécifie 
two-step claims, and why the necessity of any disclaimer out of claims 
10, 12, and 13? 

Surely thèse disclaimers proceed upon the hypothesis that glue may 
be made, as in such disclaimed claims directed, even if the starch is 
not degenerated as specified in the patent ; and it will not do to argue 
that, merely because a glue so made turns out to be good as animal 
glue, therefore the précise degeneration reserved by the disclaimer inust 
be assimied to hâve entered into the process in the manner speciûed, and 
therefore into the product. If the resuit in the Solva Case is not as 
Judge Sanborn states it; if, notwithstanding the language of the court, 
any starch glue, good as animal glue, is within the Perkins monopoly — 
then the entire patent, as Judge Sanborn considered and upheld it, is 
now reclaimed, not only from the decree of the appellate court, but 
also from the plaintiff's express disclaimer. True, in considering two- 
step processes, it is entirely proper to assert that an alleged infringer 
equivalently followed one or the other step. But after the Circuit 
Court of Appeals expressly held that each step per se was old, that their 
combination exhibited the patentable novelty, it was no longer possible 
for Perkins to claim that each step equivalently comprehended the oth- 
er. And when, therefore, the plaintiflf in this case conceded, at the 
opening, that the defendant's base was not within the réservation of 
the disclaimer, it conceded — in connection with the clear proof in the 
case — that the défendants in making their glue were in the disclaimed 
field. It would be simply paradoxical to allow that, after exempting 
to the public the right thus to process (see, for example, claim 10), 
every résultant product was still within the protection of claim 28. 

It is my judgment that the resuit in the appellate court, when con- 
sidered with the subséquent disclaimer, gives to patents such as Gérard 
(Belgian patent No. 34,869) and Dornemann (French, No. 232,781), a 
significance which was necessarily denied them when Judge Sanborn 
in the Solva Case accorded broad validity to practically the whole of 
the Perkins patent. The proofs in the case respecting practice of the 
processes of each of those two patents seem to me a perfect démon- 
stration that the plaintiff's disclaimer of claims 10, 12 and 13 was in 
effect a disclaimer of Gérard and Dornemann, and it would be absurd 
upon the proofs now hère to say that the processes and product prac- 
ticed and produced by défendants' witnesses were permissible if the 
product be called "sizing" or "paste," but not permissible, if upon 
practice of the proces.s — the disclaimed process — good veneering glue 
resulted. 

Plaintiff's witness, Grosvenor, admitted, though somewhat reluctant- 
ly, that, though his expérimental use of Gérard or Dornemann gave 
an unsatisfactory product, he would not deny that, had he practiced 
such processes by using defendant's base, he would hâve had defend- 
ant's glue as a résultant. On the other hand, the défendants' witnesses 
leave no doubt upon the matter, unless such doubt is arbitrarily inject- 
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ed by as.mmîng that every base is, or sooner or later will be, degenerated 
as speciûed by Perkins. But, as noted, this assumption should hâve 
resulted unhesitatingly in an aflSrmance of the decree in the Solva Case 
and a validating of the Perkins patent in its entirety, and, of course, 
dispense with the necessity of any disclaimer. 

It is my judgment that, upon the issue as défendants clearly tender 
it, the Perkins patent — in view of the resuit in the Solva Case and 
the plaintifï's disclaimer — must now be regarded as embodying pro- 
cesses and product clearly apprehendable by workers in the art, and ap- 
parently the Circuit Court of Appeals aimed to point out an invention 
thus apprehendable. Else it would net hâve been necessary to observe 
that "there seems to hâve been great difficulty in getting at the correct 
formula ; that Perkins labored years to get the latter just right" ; that, 
quoting from the witness Carmichael, "he [Perkins] proportioned the 
varions steps to one another according to the sélection of raw material, 
in the conversion of the raw material, and in the solution of the material, 
being particular about the various substeps by which, in the main step 
effecting the solution, he obtained a uniform and homogeneous product." 

Therefore it is not possible, after crediting Perkins with discovering 
a correct formula, one that is "just right," to assume that every formula 
which he discarded, and that every product made by a discarded for- 
mula, is none the less within his monopoly, nor to extend the latter 
over products résultant upon the practice of Gérard or Dornemann, 
even though the latter failed or were not interested in apprehending the 
efficacy of their processes to produce a veneering glue satisfactory to 
others than to Perkins. 

Further, Perkins' monopoly cannot be left within vague, undeter- 
mined or undeterminable boundaries by the mère suggestion that "by 
proper adjustment of conditions" raw starches "may be used without 
the first-step treatment." Such "proper adjustment" must in any event 
appear as clear légal equivalency, and, as noted, the proof of such 
equivalcncy is not adduced by mère statement that an alleged infringer 
is making good veneering glue out of starch, wherefore he must hâve 
availed himself of Perkins' discovery. 

I am well satisfied to interpret the resuit in the Solva Case as did 
Judge Sanborn. Indeed, his estimate, when considered in the light of 
his exhaustive research at the original trial, is most persuasive ; and 
upon such view the proofs in this case clearly absolve the défendants 
from any charge of infringement. 

A decree dismissing the bills may be entered accordingly. 
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GULF &. S. I. R. CO. V. DUCKWORTH, Sheriff, etc., et al. 

(District Court, S. D. Mississippi, Jaclcson Division. March 29, 1922.) 

No. 165. 

Constitutional law (g=s>229(l), 283— Highways <g=90— Formation of road dis- 
trict to be taxed for highway held not unconstitutional, as denying the rail- 
road Company due process or equal protection of law. 

The création by the rupervisors of a county, acting under Laws Miss. 
1914, c. 176, of a road district to be taxed for the building of a highway 
near, and substantially parallel to, the line of complainant's railroad, held 
not to deprive complainant of its property without due process of law, or 
deny it the equal protection of the laws, because the district as formed 
was narrow In width as compared with its length along the proposed 
highway and Included defendant's line of road throughout its length, 
where ail property, within the district was taxed equally, aecording to 
assessed value, for the cost of the road, and no fraud or intentional im- 
position was charged. 

In Equity. Suit by the Gulf & Ship Island Railroad Company 
against D. W. Dtickworth, Sheriff and Tax CoUector of Simpson Coun- 
ty, Miss., and the Board of Supervisors of said Simpson County. On 
motions by complainant for preliminary injunction, and by défendants 
to dismiss bill. Motion to dismiss granted. 

The map herewith shows the boundaries of Central Highway Road 
District : 
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B. E. Eaton, of Gulfport, Miss., and T. J. Wills, of Hattiesburg, 
Miss., for complainant. ' 

R. C. Russell, of McGee, Miss., for défendants. 

HOLMES, District Judge. The Gulf & Ship Island Railroad Com- 
pany, a corporation organized under th^ laws of the state of Mississip- 
pi, filed its bill against the défendants, the sheriff and tax coUector and 
board of supervisors of Simpson covmty, Miss., to restrain the collec- 
tion of an ad valorem tax levied by the board to pay for the construc- 
tion and maintenance of a graveled highway through the Central High- 
vvay road district established under the provisions of chapter 176 of the 
Laws of 1914. 

The bill allèges that the board of supervisors is the legâlly constitut- 
ed governmental agency created by law within the , state of Mississippi 
for establishing roàd districts and levying taxes thereon, which taxes 
when levied constitute liens against the property located in said dis- 
tricts. It avers that the said board of supervisors, pretending to act 
imder the authority granted by law, fixed and established, in said coun- 
ty a separate road district, which is characterized as the Central High- 
way road district of Simpson county, Miss., and that said district is 
meant to, and does, comprise in its area a portion of the property of 
said county which is designed to bear the expense of the construction 
and maintenance of a highway which has been built through said dis- 
trict. 

It allèges that the board caused to be built through said district a 
main thoroughf are or graveled highway which parallels the right of 
way of the complainant's main line of railroad through the entire dis- 
trict, and is distant from said right of way from a few hundred feet 
to not more than a mile. It further shows that for the year 1921 the 
board levied a spécial tax upon the property of the road district to 
pay for the construction of said road and the interest on the bonded 
debt created for the purpose of building it. The tax so levied was 10 
mills, which is in addition to ail other taxes imposed by the county, and 
is imposed upon ail of the property in said road district, but is an ad- 
ditional burden not imposed upon other property in the county outside 
of the district. 

It allèges that in addition to the spécial tax of 10 mills the board for 
1921 levied a gênerai tax of 3 mills, which was to be expended upon 
roads generally in the county, and that in addition to the spécial tax 
of 10 mills which has been levied upon property of the complainant it 
has been taked with the gênerai county road levy of 3 mills. This tax 
of 3 mills is levied upon ail other property, not only within the said 
road district, but within the county. 

It allèges that it receives from the highway so construcfed no spéc- 
ial advantages, but that it coristitutes a direct competitor in the trans- 
action of its business, for the reason that it is a thoroughfare for auto- 
mobile traffic throughout the county, and for trucks engaged in the 
hauling of freight. It- allèges that the collection of the spécial tax for 
the construction of saidToad would deprive it of its property without 
due process of law, and deny to it the equal protection of the law 
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vouchsafed to it by the Fourteenth Amendment, and would constitute 
the taking of its property for public use without just compensation, 
contrary to the rights guaranteed to it in the Fifth Amendment of the 
Constitution of the United States. 

The bill is expressly stated to be predicated "upon rights and privi- 
lèges granted to the complainant under the Fifth and Fourteenth 
Amendments of the Constitution of the United States." But it is ap- 
parent from reading the bill that it can lay no just claims to any pro- 
visions of the Constitution of the United States, except those provisions 
of the Fourteenth Amendment which forbid any state to deprive any 
person of property without due process of law, or to deny to any per- 
son within its jurisdiction the equal protection of the laws, the Fifth 
Amendment being a limitation on the power of Congress and not of the 
States. 

The sole ground of jurisdiction hère, therefore, dépends upon wheth- 
er the défendant is being deprived of its property without due process 
of law, or denied the equal protection of the laws, within the meaning 
of the Fourteenth Amendment. No attack is made in the bill on the 
assessed valuation of complalnant's property within the district, or up- 
on the road levy by which the spécial tax is calculated. It is apparent- 
ly conceded that ail property within the district is fairly assessed ac- 
cording to value, and that the rate is the same for complainant as for 
ail other taxpayers. 

The complainant hère does not put its claim for équitable relief 
upon any allégation that, in the proceedings for the formation of the 
Central Highway road district, the board of supervisors departed from 
the provisions of the statute, or that the statute properly construed 
and administered is unconstitutional and void, or that there has been 
any discrimination against it or its property as compared with the prop- 
erty of other taxpayers embraced within the district. Neither do the 
allégations go to the extent of charglng intentional f raud or bad faith 
prejudiciaJ to the interests of complainant in the formation of the dis- 
trict. There is an allégation that the district as located — 

"whether Intentionally so devised or not * * * is in law and in fact a 
fraud prejudiclal to the interests of the complainant, in that it was proposed 
to lay upon this complainant the burden of payins for said roadway taxes 
in excess of any benefits secured from the construction of said road, and in 
excess of any just or eipiitable tax \^hich should bave becn imposed for the 
construction of the road." 

This is a mère conclusion of the pleader and falls far short of alleg- 
ing facts which show fraud by the board of supervisors in laying out 
the district and determining its boundaries. The complaint charges 
that in establishing the district it was so laid out as to hâve a width 
varying from 2 to 4 miles, but a length of approximately 30 miles, and 
was shaped so as to exclude therefrom many persons opposing its créa- 
tion, and^ — 

"that wherever any serions objection would arise there was an omission of 
the property of such persons as might interfère with the création of the dis- 
trict, provided the omission did not, resuit in the omission of the rallroad llnes 
of complainant." 
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It is not stated upon what grounds the objections were based, or 
whether there was any merit in them. For ail that appears in the bill, 
the objections may hâve been legally and equitably weîl taken, and the 
board's décision Ûiereon not only free from fraud, but fair and wise 
from a législative standpoint. The complainant's position is summed 
up in the averment that — 

"The irregular shape and the omissious are snfflclent to, and do, condemn 
the sald district as improperly laid out and void." 

The défendants filed an answer in which they deny the main alléga- 
tions of the bill, except those with regard to the création of the district, 
the assessment and levy, admitting its création with the dimensions 
claimed in the bill, and admitting the assessment and levy. In the an- 
swer is set up also much new matter, which would be proper for me to 
consider on the motion for a preliminary injunction, but which, as the 
case will be disposed of on the motion to dismiss, need not be adverted 
to hère. 

The case is before me now on the motion of complainant for a pre- 
liminary injunction, which has been heard on bill, answer, and proof, 
and also on the motion of the défendants to dismiss the bill, because 
insufficient in point of law to justify the relief prayed for. The latter 
motion involves a considération solely of the sufhciency of the bill to 
justify the relief therein sought. 

This is not the case of a local assessment or betterment tax, charg- 
ing the cost of a local improvement upon individual property in propor- 
tion to benefits estimated to accrue thereto, but is the case of the créa- 
tion by authority of the Législature of a separate spécial taxing dis- 
trict, which is made to bear the entire cost of a local improvement, to 
wit, a public highway traversing the entire length of the same. This 
cost is distributed equally upon the property in the district upon an ad 
valorem basis. If this distinction is kept in mind, it will serve to dif- 
ferentiate most of the cases cited by attorneys for complainant, nota- 
bly, Kansas City Southern Railway Co. v. Road Improvement District 
No. 6, 256 U. S. 658, 41 Sup. Ct. 6(M, 65 L. Ed. 1151, which is their 
main authority. 

In that case the board assessed benefits to raiiroad property from the 
construction of a public highway at $7,000 per mile, but divided the 
farming lands into five zones, determined by distance from the high- 
way, and assessed uniform benefits upon ail within the zone, without re- 
gard to improvement or value, in the first, $12 per acre; second, $10; 
third, $8; fourth, $6; and fifth, $4. Town lots Ayere likewise assess- 
ed, without référence to value or improvements, at $10, $15, $20, and 
$25 each, according to location. The court recognized that a state Légis- 
lature may create spécial taxing districts to meet the expense of local 
improvements, and fix the basis of taxation without violating the Four- 
teenth Amendment, unless its action is palpably arbitrary or a plain 
abuse of power; also that the levy may be upon the lands specially 
benefited according to value, possession, area, or the front-foot rule, 
but held that if, under the statute, there was no reasonable presumption 
that substantial justice would generàlly be done, and that probably par- 
ties would be taxed disproportionately to each other and to benefits 
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conferred, the law could not be upheld. Not one of the grounds of con- 
demning the assessment there exists hère. The emphasis of the dis- 
tinguishing features of the two cases is helped by quoting from the 
opinion : 

"The statute under considération prescrlbes no deflnite standard for de- 
termining beneflts from proposed improvements. The assessors made esti- 
mâtes as to farm lands and town lots according to area and position, and 
wholly without regard to their value, Improvements thereon, or their présent 
or prospective use. On the other hand, disregarding both area and position, 
they undertook to estimate beneflts to the property of plaintifEs in errer with- 
out disclosing any basis therefor, but apparently according to some vague 
spéculation as to présent worth and possible future increased receipts from 
freight and pasaengers which vcould euhance its value, considered as a com- 
ponent part of the System. Obviously, the railroad eompanies hâve not been 
treated like individual owners, and we think the discrimination so palpable 
and arbitrary as to amount to a déniai of the equal protection of the law. 
Beneflts from local improvements must be estimated upon contiguous property 
according to some standard which will probably produce approximately correct 
gênerai results. To say that 9.7 miles of railroad in a purely farming sec- 
tion, treated as an aliquot part of the whole System, will receive beneflts 
amounting to ¥67.900 from the construction of 11.2 miles of gravel road seems 
wholly improbable, if not impossible. Classification, of course, is permisslble, 
but we can find no adéquate reason for wbat has been attempted in the 
présent case. F. S. Royster Guano Co. v. Virginia, 253 U. S. 412, 415, 64 L. 
Ed. 9S9, 990, 40 Sup. Ct. 560. It is doubtfui whether any very substantial ap- 
préciation in value of the railroad property within the district will resuit 
from the improvements; and very clearly it cannot be taxed upon some fanci- 
ful view of future earnings and distributed values, while ail other property is 
assessed solely according to area and position. Railroad property may not 
be burdened for local improvements upon a basis so wholly différent from 
that used for ascertaining the contribution demanded of individual owners as. 
necessarily to produce manifest inequality. Equal protection of the law must 
be extended to ail." 

Hère there is a definite standard for determining the benefits of the 
proposed improvement. The basis for ascertaining the contribution 
demanded of individual owners is the same as that of the railroad ; ail 
property in the district is assessed according to value. The levy of 10 
mills is the same for corporate and individual owners. Equal protec- 
tion of the law is extended to ail within the district. 

The question, therefore, narrows itself to whether the création of the 
distn\-t was a déniai of due process or equal protection of the law to 
complainant, because of the amount of its property embraced in it.and 
because of the boundaries and irregular shape. The statute in question 
(Laws 1914, c. 176) has been upheld by the Suprême Court of Missis- 
sippi in Prather v. Googe, 108 Miss. 670, 67 South. 156. Neither is the 
statute hère assailed generally, upon the ground of its unconstitutional- 
ity, and palpably upon the hearing which has taken place no relief 
could be granted upon that ground. 37 Stat. 1013, c. 160, Act March 4, 
1913 (Comp. St. § 1243). There is no allégation that the complainant 
eyer objected, or was denied the right to object, to the création of the 
district; or the inclusion of its property in it, or to the assessment or 
levy. 

This reduces the matter to whether the création, under a valid stat- 
ute, of a spécial taxing district, with the dimensions named, which in- 
cludes property fairly assessed at $2,511,800, for the construction and 
280 F.— 47 
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maiiitencince of a road at a cost neeéssitating a 10-mill annual tax on 
the assessment, about one-fifth of which will be paid by the complain- 
ant, is such an arbitrary législative aet and plain abuse of power that 
it is tantamount to taking complainant's property therein without due 
process of law, and denying to it the equal protection of the law under 
the fédéral Constitution. Clearly the Législature has a large discré- 
tion in defining the territory to be deemèd specially benèfited by a pub- 
lic highway or other local improvement. This court has, no power tp 
trespass upon that discrétion, or to enlarge or contract the boundaries 
of the district when formêd. The Omit of its power is to déclare void 
an arbitrary act, which is so palpably an abuse of that discrétion as to 
be violative of rights protected by the Fourteenth Amendment. 

The bill doès not state such a case, and the motion to dismiss will 
be sustained. 



THE ALABAMA. 
THE BRANDYWINE. 

(District Court, S. D. Texas, at Houston. March 14, 1922.) 
No. 1091. 

1. Salvage 4®=3i— Service must be voluntary and to some extent effective. 

To constitute a salvage service, for which recovery is allowable, it 
must be voluntary and to some extent effective. 

2. Salvage <s=:?26— Eléments determining salvage award. 

The circumstances of danger and péril in which tlie salved vessel veas, 
the imminence of that danger, and the necessity for Immédiate rescue 
therefrom, are to be considered in making a salvage award. 

3. Salvage <s=326— Conditions at time of service important in making award. 

In determining award for salvage services, thé view which the persons 
engagea in the opération of saving and being saved took of the matter 
under the facts and circumstances then known tO them is the Important 
one, and not the view which might later be taken. 

4. Salvage (S=:>26— Eléments of salvage award include péril and injury to salving 

vessel. 

Important éléments in flxing salvage compensation are the périls to 
the salving vessel, the time coiisumed, and the efficiency and promptness 
of the service, and in addition the actual damage and loss to such vessel 
direct! y tracèable to the salving opération. 

5. Salvage <s=b3&— Amount of award considered. 

A salvage award of $45,000, made to a steaniship and a tug for services 
in releasing a steamsbip worth $1,000,000, stranded in the Gulf of 
Mexico and seriously imperiled by threateiiing weather, the steamship, 
which worked for more than two daj's under dangerous conditions and 
sùffered actual injuries, repair of which cost over $17,000, being given 
$85,000, with $10,000 awarded to the tug, which arrlved on the third 
àjs^j, and whose efficient help rendered the service succe.ssful. 

6., Salvage (^=326— Actual damage sustained by salving vessel rçcoverable. 

Where a salvage opération Is accompanied by péril to the salving vessel, 
which in fact suffers injury, tlie item of recovery due to the péril may 
properly be meàsured by the actuar damage sustà'ined, if the amount is 
within a reasonable award for the service received by the salved vessel. 

SssFdi' otber casés sce same toplc & KBY-NUMBER In 'aU Key-Numbered Digesta & Indexes 
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In Admiralty. Suit for salvage by the Texas Company, owner of 
steamship Alabama, against the United States, owner of the steamship 
Brandywine. Decree for libelant and for intervening owner of the tug 
El Aguila. 

Bigham, Englar & Jones, of New York City, and Mart H. Royston, 
of Galveston, Tex., for libelant. 

H. C. Hughes, of Galveston, Tex., for intervener. 

D. E. Simmons, U. S. Dist. Atty., of Houston, Tex., for respondent. 

HUTCHESON", District Judge. About 10 o'clock on the morning 
of April 1, 1920, the Shipping Board's vessel Brandywine, bound for 
Pablo Blanco, a port about 16 miles south of Lobos Island, went 
aground on Medio reef just off of Lobes Island. The captain made 
every effort with his own power and anchors to come clear of the reef, 
but was unable to do so. The reef at this point was about 200 feet 
long and from 30 to 50 feet wide, and the vessel lay fully aground on 
the southeast portion of it. 

The captain then commenced to use his wireless, and in response to 
such calls the Alabama, a Texas Company tanker, which was loading 
oil at Port Lobos, Mexico, suspended loadjng opérations and came to 
the Brandywine's rescue, arriving at the place of grounding at 2 
o'clock on April Ist, accompanied by the Texas Company's launch, 
Meteles. She immediately began her attempts to pull the Brandywine 
free. Thèse attempts were persisted in, but unsuccessfully, until April 
3, at which time the tug El Aguila, a large and powerful tug thoroughly 
equipped for salvage service, had come up, and, lines having been made 
fast to the Brandywine from both the El Aguila and the Alabama, 
the Brandywine came ofï clear, except as to her anchors, at 12 :14. At 
this time the lines of the El Aguila were parted, but the Alabama con- 
tinued to hold on and prevented the vessel from going back on the 
reef. The Alabama continued to pull until 3 o'clock, when the an- 
chors came clear, and ail lines were let go and the Brandywine steam- 
ed away, having sufïered no damage. 

During the course of the opérations the Alabama grounded, and as 
was subsequently ascertained sufïered damage to her plates which re- 
quired her being laid up for several days for repairs, which actually 
cost $17,000. In addition the Alabama sustained other expenses, for 
surveying, loss of hawsers, demurrage for several days, which made 
the salving opération cost her in actual money loss, in excess of $17,000. 
I fînd that this damage to the Alabama was not caused by her fault, 
but was an incident to the service under the circumstances. 

During the time of this salving opération the barometer commenced 
to fall, and after; the Brandywine went aground it became apparent on 
shore that a norther was blowing up. When the captain got the in- 
formation from the shore that a norther was coming, he commenced 
to send urgent wireless messages for help. Among those answering 
was the Shipping Board's ship Rheems, which advised that it would 
reach Medio reef at 5 o'clock, April 3. While the Glenpool wired: 

"As you hâve a.ssistance and I vvlU be rUnning a big rlsk, drawing 28 
feet, I do not think I am justified losing any more time." 
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The barometer on April 3 was low, registering 29.50, and on the 4l.h 
there was a strong wind from the northwest, with a very heavy sea. 

The Alabama asserts her right to salvage award in which she in- 
cludes the damage and loss sustained by her, and the El Aguila claims a 
salvage award based upon the efficiency of her service. The United 
States, for the Brandywine and the Shipping Board, admits that sal- 
vage service was rendered, but dénies that the Alabama sustained dam- 
age from the salvage service, and further dénies her right to recover 
therefor, if she did sustain damage, and asserts that the service of 
both vessels was of a nature which would justify only a small award. 

[1] To constitute a salvage service, it is essential that the service 
for which claim is made be voluntary and to some extent effective. 
If thèse two éléments exist, a recovery is allowable. If there is a failure 
of either to exist, there is no allowable recovery. 

[2] Thèse two principles constitute the skeleton which supports the 
body of the salvage law. Granting thèse, the amount of the award 
dépends upon other circumstances, the value of the vessel salved and 
of the salving vessel, the circumstances of danger and péril in which 
the salved vessel was at the time of her rescue, the imminence of that 
danger, and the necessity for immédiate rescue therefrom; and thèse 
are to be judged, not in the light of subséquent, but in the light of the 
then transpiring events. 

[3, 4] In short, the view which the persons engaged in the opération 
of saving and being saved took of the matter under the facts and cir- 
cumstances then known to them is the important one, and not the view 
which might later be taken. Other important éléments of salvage are 
the périls to the salving vessel, the time consumed, and the efficiency 
and promptness of the service. The efficiency, through proper equip- 
ment, to a large extent, offsets the absence of danger which often at- 
tends salving enterprises where the salvor is not properly equipped. In 
addition to thèse éléments, as some courts say, or included in them, as 
others put it, is the actual damage to the salving vessel and the loss 
and injury directly traceable to the salving opération. 

[5] In the case at bar the following éléments are established over- 
whelmingly: First, that the Brandywine was in péril. That the Mas- 
ter of the Brandywine felt that the péril was imminent and great is 
abundantly shown by the wireless messages passing from ship to ship 
and from ship to shore. Second, that the Alabama volunteered and in 
every way within her power endeavored to effect the salvage. Third, 
that the position in which the Brandywine lay on the reef made at- 
tempts to salve her attendant with danger to the salving vessel. This 
is shown by the fact that the Bonita refused to approach the reef close 
enough to render assistance, and is put beyond peradventure by the 
fact that the Alabama scraped in the opération which she performed. 
The évidence shows that the Alabama's services were persistent and 
faithful, and, had her equipment been of the kind which the service 
needed — in short, had the efficiency measured up to the other éléments 
présent — she should, in view of the admitted value of the Brandywine, 
to wit, $1,000,000, receive a very substantial award. The fact that she 
struggled for three days to perform the opération, and then did not 
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perform it, except through the assistance of El Aguila, must, of course, 
diminish the return to which she is entitled. 

Now, what importance should the court give to that fact? I attach 
considérable importance to the pending norther, and I believe that the 
fact of its approach is the explanation of the great anxiety displayed by 
the vessel on the reef. I do not attach much importance to the con- 
tention that the Rheems would hâve arrived there at 5 o'clock on that 
same day to take her off. The Rheems was a large ship, and not easily 
maneuvered in such waters. Nor is there any reason to suppose that 
she would hâve certainly reached there in time to hâve finished the op- 
ération that day, while it is clear that on the next day she could not 
hâve safely attempted to move the vessel. 

Nor do I believe the theory of the master of the Brandywine that 
the norther would hâve lifted him off the reef. I believe the norther 
would hâve more likely dashed him to pièces on the reef thari^moved 
him off it. I think the case, then, must be viewed as one in which, 
had not the Alabama and the El Aguila brought the Brandywine clear 
of the reef when they did, she would hâve in ail probability suffered 
heavy damages. Under this view, if ihe case were not complicated by 
the question of the actual damage to and loss of time of the Alabama 
conséquent thereon, I should hâve no difficulty in rendering a reason- 
able award and apportioning it between the El Aguila and the Alabama. 
The difiicult question of the case is as to what influence the actual 
damages sustained should hâve. 

I am of the opinion that, in the light of the authorities, which require 
the court to view with a libéral eye the voluntary efforts of the salvor, 
the évidence sufficiently establishes that the Alabama received direct 
damage during and because of the salving opération, and I think it clear 
that the authorities justify — in fact, require — the taking into considéra- 
tion in the salvage award the loss and damages sustained by the salving 
ship. My opinion is that the true rule ought to be that, though a salv- 
ing ship sustains no damage, évidence of her subjection to péril, danger, 
and risk increases her reward, and that, when the existence of the dan- 
ger and péril is made certain by an actual ascertained damage, the court 
should be guided by the same principles, and should, in awarding a 
salvage recovery, let the item of recovery due to péril be approximate- 
ly measured by the actual damage which was sustained. 

[6] In short, the only différence is that, while in the one case the 
probability of damage influences the court to increase the award upon 
an estimate of the probabilities, the évidence of actual damage should 
enable the court to fix its award in the light, not of probabilities, but 
of actualities. Of course, in no case should the salvage award exceed 
the proper amount of recovery — that is, the benefits bestowed by the 
service — and no prinçiple should be recognized which would enable a 
salving ship to recover such a heavy award, due to her own damages, 
as that the owner of the salvaged ship would be penâlized, rather than 
benefited, by the opération. 24 Ruling Case Law, p. 544, and cases 
cited ; also The Ship Nanna, 14 Ann. Cas. 83, and note. 

It is my view, then, that not as a spécifie allowance, but as influenc- 
ing it, the loss of the hawsers, the amount of the damage, and the de- 
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murrage, due to time laid up because of repairs of the damage, should 
be taken into considération by the court in fixing the award, and that 
there should be a total award to the two ships of $45,000. To the El 
Aguila, which incurred neither danger nor substantial damage, but 
rendered efficient service, $10,000 ; to the Alabama, in view of the péril 
incurred by her, as proven by the damages sustained, $35,000, The 
amount awarded to the El Aguila to be divided between the crew and 
the vessel according to the rule prevailing in this circuit, two-thirds 
and one-third ; while as to the Alabama, the danger being to the craft 
and not to the crew, and the craft having actually sustained loss and 
damage, it is the judgment of the court that the division between the 
crew and the Alabama should be four-fifths to the vessel and one-fifth 
to the crew. 



VAUGHAN et al. v. RIORDAN, Internai Revenue Collector. 

(District Court, W. D. New York. October 17, 1921.) 

1. Internai revenue <g=38— Evidence held to rebut presumption gift of bonds nine 

days before death was in contemplation of death. 

Evidence that a husband, in order to reduee his income tax, had In- 
tended for some time to give liis wife bonds, from whose Ineome he paid 
her allowance, and that he executed the gift while recovering from an 
attaek of pneumonia, but af ter he had been pronounoed eut of danger, helâ 
sufhcient to rebut the presumption created by Revenue Aet 1916, § 202(b), 
that a transfer wlthout considération 'made within two years of death 
was made in contemplation of death, though within a few days after 
executlng the gift the husband was attacked by a new disease and 
died within nine days thereafter. 

2. Internai revenue <s=>8— Gift of bonds to wife held not to pay household ex- 

penses for which donor was chargeable. 

Where a husband gave to his wife bonds, the Income of which he had 
prevlously paid her for maintenance of the liousehold, to relieve him 
of the income tax on such bonds, but did not restriet the use of the in- 
come from the gift to the payment of household expenses, and continued 
thereafter to give his wife money required in addition to the income from 
the bonds for the payment of such expenses, the bonds were not taxable 
as part of his eatate on the theory they were still to be used for the pay- 
ment of obligations of the husband. 

3. Internai revenue <s=338— Application of rebate on other taxes to tax on omitted 

bonds is not voluntary payment by taxpayer. 

Where the executors of an estate had paid an estate tax on an amount 
which ineluded a testamentary gift to a library, the fact that the col- 
lector, on making a rebate of the tax because of such gift, applied au 
amount of the rebate to the payment of the tax on bonds given by testa- 
tor to his wife which the executors protested against paying, did not 
make the payment of the tax on the bonds voluntary to the extent of such 
application so as to prevent reeovery by the executors, siuce the act of the 
collector in maktog such application of the rebate was unauthorized, ar- 
bitrary, and coercive. 

At L,aw. Action by William W. Vaughan and another, as executors 
of the will of William Austin Wadsworth, deceased, against Vincent 

©caFor other cases see same toplc & KEY-NUMBER in aU Key-Numbered Digests & Indexes 
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H. Riordan, as United States Internai Revenue Collecter for the 
Twenty-Eighth District of New York. Judgment directed for plain- 
tiffs. 

Kenefick, Cooke, Mitchell & Bass, of Buffalo, N. Y. (Romney Spring, 
of JJoslon, Mass., of counsel), for plaintifïs. 

vStephen T. I,ockwood, U. S. Atty., and John H. O'Day, Asst. U. S. 
Alty., both of Butïalo, N. Y. (Cari A. Mapes, Solicitor of Internai 
Revenue, and Newton K. Fox, Sp. Atty., Bureau of Internai Revenue, 
both of Washington, D. C, of counsel), for défendant. 

HAZEL, District Judge. This is an action by the executors of the 
will of William Austin Wadsworth, deceased, to recover from Vincent 
H. Riordan, collector of internai revenue, fédéral estate taxes amount- 
ing to $38,310, with interest, illegally collected under the acts of March 
3 and October 3, 1917. The principal question is whether a gift of' 
bonds of the admitted value of $273,649.17, made by the deceased to 
his wife nine days before his death, is properly included as part of 
his gross estate under section 202 (b) of the act of 1916 (39 Stat. 77T) 
as a gift "made in contemplation of death." The parts of the statute 
involved herein provide for imposing a tax on the transfer of the net 
estate of every person dying after the passage of the act, and, after 
specifying the manner of determining the gross estate, reads : 

"(b) Any transfer of n material part of his property in the nature of a final 
disposition or distribution thereof, made by the décèdent within two years 
prier to his death vvithout such a considération, shall, unless shown to the 
contrary, be deemed to hâve been made in contemphifion of death within the 
meaning of this title." 

The salient facts as proven at the trial are as follows: Maj. Wads- 
worth died on May 2, 1918, at the âge of 71 years, and the value of 
his estate approximated $2,500,000, not including the bonds which are 
the subject of this controversy ; and thereafter, on November 25, 1918, 
his executors filed an estate tax return with the commissioner and paid 
a tax of $249,475.51. The bonds transferred to his wife were not in- 
cluded in the tax return, but, had they been, the estate tax would hâve 
been larger by the amount of $38,310.89. There was an overpayment 
of $9,294.12 on the tax paid by the executors, arising from a déduction 
or allowance of a testamentary gift to the Wadsworth Library amount- 
ing to $100,000. The commissioner retained the overpayment, applying 
it on the tax which he claimed the estate owed for the gift of the bonds 
to Mrs. Wadsworth. The executors protested, and the additional bal- 
ance required by the commissioner was paid, and this action brought 
for a refund of the amount assessed on the bonds. 

[1] I find there is no substantial évidence that the transfer or gift 
in question by the deceased was in contemplation of death within the 
meaning of the statute, but that in fact it was given in good f aith and at 
a time when the deceased had no expectation or anticipation of death in 
either the immédiate or reasonably distant future. The évidence dis- 
closes the State of mind of the deceased long before the consummation 
of the gift as well as at the time thereof. It is shown that he had been 
afflicted with diabètes for a period of 20 years, and up to the time of his 
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death was continuously treated therefor by physicians of skill and expé- 
rience. The disease was controlled f rom time to time, and Maj . Wads- 
worth's gênerai health throughout was regarded as good notwithstand- 
ing his affliction and the inconvenience resulting theref rom. In March, 
!l918, he had pneumonia and bronchitis, which required the active at- 
tention of his physician and nurse, but his recovery was confidently as- 
sured; indeed, he was free from the effects of pneumonia and bron- 
chial disturbance on April 23, the date when the bonds were transf erred 
in writing — the writing being prepared by his counsel — and deUvered 
to Mrs. Wadsworth. But two days afterwards he was seized with a 
streptococcus infection of the throat which admittedly aggravated his 
diabetic condition and caused his death. At various times in February 
and March, 1918, he was visited by his bookkeeper at his home in 
Boston for the purpose of obtaining counsel and assistance in making 
out income tax returns, and in relation to the affairs of the Wadsworth 
estate, comprising more than 16,000 acres of farm land in Livingston 
county, N. Y. At such times he spoke of future repairs that were to 
be made on the estate, and on an occasion in April he remarked cheer- 
fully to his bookkeeper that he would see him in Geneseo the ensuing 
week. At such times, as the wrtness Sutton testified, Maj. Wadsworth 
looked well and was in apparent good spirits. At his request he pre- 
pared a Hst of securities which were afterwards transferred. Mrs. 
Wadsworth testified that her husband had long intended giving her the 
securities or their équivalent ; that he had been giving her an allow- 
ance of $1,000 a month to partly meet household expenses, additional 
amounts being used from her independent income of $15,000 a year. 
At various times, she testified, prior to her husband's death, he stated 
that he intended giving her the securities from which the monthly 
allowances were made, and later, when the income taxes increased by 
surtaxes, he said he believed it wiser that she should bave the prin- 
cipal for her own use, and he would discontinue the monthly allowance. 
He several times recurred to the subject, always saying that he in- 
tended turning the bonds over to her. In February, 1918, the list of 
bonds which had previously been obtained from his bookkeeper was 
given by the deceased to his counsel, with instructions to prépare an 
assignment to his wife, saying that he meant to give her enough bonds 
to cover the $12,000 he was annually giving her for household expenses, 
and that he did not wish to pay an income tax any longer on the se- 
curities from which the dividends were derived that were applied to 
her allowance. Similar statements had previously been made by him 
to his bookkeeper, and itTOctober, 1915, when an allowance was pay- 
able, he again said to the bookkeeper that he intended giving Mrs., 
Wadsworth the bonds outright, and then he would not hâve the trouble 
of making deposits in the bank for her. There was an évident désire 
to consummate tlie gift before his illness, and I hâve no doubt but that 
it would hâve been consummated earlier in the year if his counsel had 
not been on a southern trip and absent from the city for some time. 
The annual income tax paid by the deceased amounted to about $18,- 
000 on an income of from $65,000 to $100,000 a year, while that of 
his wife varied to an amount not exceeding $200, and he frequently 
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stated that he wished to equalize thèse payments, and therefore would 
transfer the bonds. At the time of the transfer he had made a good 
recovery from his illness. He was feehng well and had substantial 
assurances of recovery from his attending physician. It is true he 
had reached the âge of 71 years, and perhaps would not hâve lived 
many more, and he had just recovered from a severe illness, but his 
usual strength was coming back and he entertained no thought of death. 
Indeed, no reason existed for thinking that he would be attacked with 
a streptococcus throat. No symptoms were noticeable, though his spu- 
tum had been analyzed. His attack was unexpected. His physician, 
Dr. Brigham, had discontinued his visits and had assured him on March 
18 that he was out of danger, his nurse was planning to accompany him 
on a trip to his country home at Cotuit before discontinuing her serv- 
ices, while he was planning future activities of one kind or another 
at Geneseo, as the testimony of Senator Wadsworth, who visited him 
at Boston during his illness, shows. The idea of defrauding the gov- 
ernment out of a comparatively small amount of the inheritance tax, 
when presumably he knew that his estate would be required to pay 
a very large sum, to wit, $249,475.51, to my mind is inconceivable, and 
any presumption arising under the statute that the gift was made in 
contemplation of death is, I think, f airly overcome by the existing facts 
and circumstances. 

[2] The government next contends that, if it is found as a fact that 
the bonds in question were transferred so that Mrs. Wadsworth re- 
ceived the income therefrom for household expenses and to relieve him 
of the burden of paying them and including them in his income tax 
returns, then the gift is nevertheless taxable as part of his estate, since , 

it was to take efïect after the donor's death. This contention is based ' 

upon the theory that Maj. Wadsworth maintained the household, and \ 

the securities Avere to be used to pay his own indebtedness. But I think ( 

that the gift was not in the nature of a réservation of income from the 
bonds to his own uses, since the gift was absolute, unaccompanied by 
any conditions or réservations. Mrs. Wadsworth testified that the 
income from, the bonds was insufficient to pay the household expenses,. 
and she used about $15,000 additional from her independent income,. 
but that, whenever she required more money, her husband gave it ta 
her, and there was no understanding that the income from the bonds 
should be used in a particular way. Hence I am of the opinion that 
article 34, régulation 37, does not apply. 

[3] It is next contended that the amount of $9,294.12, which had ad- 
mittedly been erroneously paid by the plaintifiFs, cannot be recovered 
in this action, since it was not originally paid under protest, and hence 
it was a "voluntary pavment" as that term is defined in Chesebrough 
v. U. S., 192 U. S. 253, 24 Sup. Ct. 262, 48 L. Ed. 432. The law 
clearly is that, unless a tax is paid under duress or compulsion and 
under protest made at the time of payment that it is being illegally ex- 
acted, there can be no recovery. In this case, however, the amount er- 
roneously paid, as shown in the original return, was not in my opinion 
a voluntary payment of the tax on the bonds. The deputy commission- 
er's review and audit shows the amount to hâve been a réduction from 
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tîie estate tax payment, but I (io not understand by what right he ap- 
plied it to payment of taxes on bonds not specified in the original re- 
turn. His disposition in this relation was, I think, unauthorized, ar- 
bitrary, and coercive. A demand by the commissioner for payment of 
the taxes on the bonds is included in the review and audit, and upon 
subséquent payment of the amount therein claimed to be due and owing 
(Exhibit D) the protest as to its legality was properly made. It may 
be that, if the government had not made a réduction on account of the 
bequest to the library at Geneseo, the payment by plaintiffs under their 
original return without demand would be held a voluntary payment 
and recovery barred, but the amount retained and irregularly applied 
without the consent of the plaintiffs and under their protest when they 
paid the tax exacted does not corne under the principle of the adjudica- 
tions cited in defendant's brief. 

The plaintiffs, in my opinion, are entitled to judgment against the 
United States internai revenue collector for a return of the tax illegally 
assessed on the bonds in question and paid by the plaintiffs under 
protest. 

A decree may be entered, with costs. 



CHENEY BROS. v. GIMBEL BROS.. NEW YORK. 

(District Court, S. D. New York. May 17, 1922.) 

1. Trade-marks and trade-names and unfair compétition <s=>68— Evidence lield 

to sliow false représentations In advertising sale of previous season's goods. 

Where a merchaiit had purchased at redueed priée a quantity of fab- 
rics inanufactured for the previous season's trade, some of whieh were 
seconds and did not bear the manufacturer's trade-mark, advertisements 
by the merehant and représentations by its saleswonien that the fab- 
rics were those of the manufacturer, which ordinarily sold at more than 
double the priée, and that they were flrst quality and latest patterns and 
colors, were false représentations, whlch were injurions to the manufac- 
turer. 

2. Trade-marlts and trade-names and unfair compétition ig=>97— Manufacturer can 

enjoin advertisement using his name in connection witli sale of last season's 
goods, after false représentations. 

Where a merehant had falsely advertised a sale of silks by a reputable 
manufacturer as being of the présent season's style and colors, whereas 
In fact they were manufactured for the previous season, and some of 
them were seconds, the only protection to the manufacturer from the 
continued effect of the previous false représentations is an injunction 
against the use of the manufacturer's name in advertisements of sueh 
goods, though they were in faet goods of the manufacturer, and such in- 
junction will be issued, but the merehant will be permitted to give the 
manufacturer's name In answer to inquiry by customers. 

In Equity. Suit by Cheney Bros, against Gimbel Bros., New York. 
On motion for injunction pendente lite to restrain alleged unfair com- 
pétition. Injunction granted. 

Harry D. Nims, of New York City, for complainant. 

Rose & Paskus, of New York City, for défendant. 

®=>For other cases see same topic & KBY-NUMBBR in ail Key-Numbered Dlgests & Inde»» 
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AUGUSTUS N. HAND, District Judge. This is a motion for an 
injunction pendente lite to restrain alleged unfair compétition. The 
défendant purchased a large amount of foulard silks of complainant's 
manufacture, and was selling them at $1.59 per yard. Thèse foulards 
were manufactured by complainant for the season of 1921, and were 
not sold by them to the défendant, but purchased by the latter on April 
18, 1922, from jobbers who had acquired them in the market at a low 
price. 

Complainant had not sold them during the présent season, and is ac- 
customed to close out a season's goods before putting new styles on 
the market. Some of them are seconds, bearing complainant's private 
mark as such, and do not bear the Cheney trade-marks. Défendant 
advertised its sale extensively, and at first, on April 23, described the 
lot in a large advertisement in the New York Times, not only as "a 
sale of the famous foulard silks made by Cheney Bros., * * * 
fine quality foulards, the world's best, * * * which lends itself so 
gracefuUy to the fashions of the season," but stated in the advertise- 
ment that défendant had shopped for the identical fabrics in seven of 
the principal shops in Greater New York and found the current price 
for Cheney's foulards to run from $2.38 to $3.50. The advertisement 
also read : "60 designs in combinations of ail the newest colors." 

Moreover, the saleswomen of défendant repeatedly told customers 
that the foulards on sale at the latter's store were this year's patterns 
and of the best quality, and were ordinarily sold at $3.50. Large signs 
in the store also described the goods thus: 

A Sensation ! 

22,000 Yards 

Cheney's 

Twill and Showerproot 

Foulards 

$1.59 

Less than today's wholesale cost. 

The Cheney foulards were also placed in the store on several tables 
with the Cheney signs, next a table on which were foulards of other 
manufacture, with no sign indicating that the other foulards were not 
Cheney's. 

[1] I think it clear that oral and written représentations hâve been 
made that would induce a purchaser to believe that: (1) Ail the foul- 
ards were Cheney's ; (2) the foulards were Cheney's first quality ; (3) 
the foulards were Cheney's latest patterns and colors. Thèse repré- 
sentations were not true, and (3) were most injurions and prejudicial to 
the complainant. I cannot détermine how far défendant has purchased 
and sold seconds in the lot as firsts, but in my opinion it has donc this 
to spme extent, and the merchandise has been so displayed that a custo- 
mer might readily suppose that the foulards on ail the tables were 
Cheney's. 

[2] Complainant protested against the sale under a preliminary ad- 
vertisement made on April 16, which described the sale as "sensation- 
al" and of "Cheney's foulard silks less than wholesale cost." This pro- 
test should hâve warned défendant not to follow up the advertising by 



748 280 FEDERAL REPOHTBB 

such langtiage as appeared in the Times on April 23, and sliould also 
hâve secured protection for complamant from représentations by sales- 
women that the foulards were of the latest patterns and of the same 
kind sold by other merchants for about $3.50. Such advertising and 
such statements by the saleswomen iii the store bave been so widely 
diffused that no use of Cheney's name in connection with thèse foulards 
can fail to run the risk of being connected with the original misrepre- 
sentations. I think a preliminary injunction in broad terms should be 
granted as prayed for, together with an order enjoining défendant from 
using the words "Cheney," or "Cheney silks," or "Cheney foulards" in 
advertisements, placards, or signs. The défendant may, however, state 
to customers the name of the manufacturer, when inquiry is made. 

Defendant's contention that the use of Cheney's name in advertis- 
ing only States the truth is no answer to complainant's position. De- 
fendant, by its past représentations, has warranted the public in be- 
lieving that the foulards were of this year's styles, when they were not. 
The only method of partially eliminating the effect of this action as a 
continuing misrepresentation is to abandon advertising Cheney's goods 
as such altogether. When a person so misrepresents the quality of 
the goods of another as to lead the public to suppose that the goods 
are of a différent quality from what is being sold, the use of the man- 
ufacturer's name may be restrained altogether, in order to prevent 
what is in effect a continued représentation that the goods are other 
than they really are in fact. As an alternative, the défendant might 
be required to state that the foulards are not of the présent patterns, 
but this would seem to be an unnecessary hardship. EU Lilly & Co. v. 
Wm. R. Warner & Co. (C. C. A.) 275 Fed. 752. 

Settle order on notice. 



HASHIMOTO V. AMERICAN UNION LINE, Ine. 

(District Court, S. D. New York. February, 1921.) 

:ShIppIng <g=>43t-Owner held liablB to charterer for failure to maintaln efficient 
equipment. 

Under a provision of the charter party reqiiirins the owner to provide 
the necessary equipment for the proper and efficient workinj; of the vessel, 
delay caused by the intentional or nefrlisent failure of the master to repalr 
or replace a broken winch held chargeable to the owner. 

At Law. Action by Hashimoto, Esq., against the American Union 
Line, Inc. Jury waived. Judgment for plaintiff, less items of counter- 
claim allowed. 

Judgment affirmed 280 Fed. 750. 

Haight, Sandford & Smith, of New York City, for plaintiff. 

Engel Bros., of New York City,Jor défendant. 

MAYER, District Judge. The court has found as a fact that the 
Shigizan Marij was delayed in Genoa during March and April, 1917, 
for 11/2 days, and that this delay was caused by a broken winch on the 

^=9For other cases se» «ame toplc A KEY-NUMBER in ail Key-Numbered DlgesU & Indexe» 
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port side of No. 3 hatch. The court has further found as a fact, in 
accordance with the stipulation of counsel, that the Shigizan Maru 
was delayed at Pliiladelphia in May, 1917, for one day and for the 
same reason. On the basis of thèse findings, it remains for the court 
to décide whether or not the défendant, as assignée of the charterer, 
is entitled to recover anything by reason of thèse delays. 

The charter party contained, inter alia, the f ollowing provisions : 

"That tlie former party (meaniiiff the plaintiff) agrées to let, and the latter 
(meanlng tho Templcman Steamship Company, assignor of thlg plaintiff) 
agrées to hire, the sait! steamship or vesse! (meanlng tlie steamship Shigizan 
Maru), * * * she belng then tight, stauneh, and strong, and in every way 
litted for the service." 

"That the owners shall * * ♦ provide and pay for the necessary equlp- 
uient for the propcr and efficient worldng of the steamer." 

"That in the event of loss of time from deficiency of men or stores, brealî- 
down of machinery, or damage preventing the \vorl<ing of tlie vessol for more 
than 24 hours, the paynient of the hire shall cease untll she be again In an 
efficient state to résume her dutles." 

The clause considered in Munson S. S. Line v. Miramar S. S. Co. 
CD. C.) 150 Fed. 437, affirmed 166 Fed. 722, 92 C. C. A. 412, read as 
f ollovifs : 

"That the owner shall provide and pay for ail provisions, wages, and con- 
sular shipping and discharging fées of the captain, officers, engineers, flremen, 
and crew, shall pay for the Insurance of the vessel, also for ail the cabln, 
declf , engineroom, and other necessary stores, and maintain her in a thorough- 
ly efficient state in huU and machinery for and during the service." 

The clause just quoted, supra, is, in substance and efïect, similar to 
the clause in the charter party (quoted supra) that the owners shall 
provide the necessary equipment, etc. So far as applies to Pliiladel- 
phia, I am unable to distinguish the case at bar in principle from the 
Munson Case, supra. See, also, Work v. Leathers, 97 U. S. 379, 24 
L. Ed. 1012. Indeed, this case, if anything, is stronger, because clearly 
the failure to get a new winch at Philadelphia is not excusable. 

I am inclined to think, however, that there is not involved any ques- 
tion of due diligence. It is always a matter of vital importance to a 
charterer that the "owner shall provide * * * for the necessary 
equipment for the proper and efficient working of the steamer." Hence 
the failure so to provide is a breàch of duty, which cannot be excused, 
unless proximately due to an excepted péril. It is plain that at Phila- 
delphia the captain made no effort whatever to get a new winch. Had 
he made such efïort, he might hâve obtained a suitable new winch very 
promptly. 

There is some discussion by plaintifï as to the efficacy as matter of 
pleading of the fourth counterclaim. I think it is sufficienf for the 
purpose. 

As to Genoa, the cause of the damage to the winch was a péril of the 
sea. The évidence shows that the winch was too badly damaged to be 
susceptible of repair. Hère the question of due diligence is relevant, 
and the question is whether the captain e'xercised such diligence in-èn- 
deavoring to obtain a new winch. When the ship arrived in port, it 
was the duty of the master (or, in other words, the owner) promptly 
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to provide the vessel with necessary equipment (i. e., a winch) to do 
the work for which she was chartered. Whether the master did dis- 
charge his duty in this respect is a question of fact. 

On this branch of the case, the court has not had the advantagfe of 
seeing and hearing the witnesses. The impression, however, which the 
whole testimony has conveyed, is that the. master was either indiffèrent 
or not fully appréciative of the necessity of providing a proper winch. 
Capt. McGrath, who impressed me as a very able stevedore, expressed 
surprise that the winch remained out of commission as long as it did: 

"Q. You expressed surprise when you leamed that this winch had remained 
out of- commission f rom March 26th to the 28th day or 29th day of May, did 
you not? A. I naturally did as a shipmaster. I would wonder why it would 
be left that way." 

Mr. Burine, a clerk in the employ of the firm of Marini & Brichetto, 
of Genoa, steamship agents and brokers, testified : 

"We asked the Oaptain If he did not think it lietter to get his winch re- 
paired, if possible. He, if I remember well, replied eveiything would be done 
in Worth America." 

The testimony of Burke further showed that, when the Shigizan 
Maru arrived at Genoa, "things were normal in port." It seems ex- 
traordinary that nowhere in the important seaport of Genoa was there 
a winch to be found. The testimony of Capt. Doi to the contrary is 
not convincing, and on ail the facts and surrounding circumstances I 
find that the master did not use due diligence to restore the vessel to 
its efficient equipment in respect of the damaged winch. On this item, 
theref or'é, I find with défendant. 

Plaintifï may recover judgment for the amount found during the 
trial, less the items hère disposed of and the other items passed upon in 
the course of thé trial. 



AMERICAN UNION LINE, Inc., v. HASHIMOTO. 

(Circuit Court of Appeals, Second Circuit. February 20, 1922.) 

No. 209. 

In Error to the District Court of the United States for the Southern District 
of New York. 

Action at law by Hashimoto, Esq., against the American Union Line, In- 
corporated. Judgment for plaintifC (280 Fed. 748), and défendant brings er- 
ror. Affirmed. 

Engel Bros., of New York City (J. G. Engel and J. B. Engel, both of New 
York City, of counsel), for plaintift" In error. 

Haight, Sandford, Smith & Griffin, of New York City (Harold S. Deming 
and Francis B. Goertner, both of New York Olty, of counsel), for défendant In 
error. 

Before BOGERS and MANTON, Circuit Judges, and AUGUSTUS N. HAND, 
District Judge. 

PER CUBiIAM. Judgment afflrmed. 
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BUFFALO UNION FURNACE CO. v. UNITED STATES SHIPPIN6 BOARD 
EMERGENCY FLEET CORPORATION. 

(District Court, W. D. New York. Mardi 20, 1922.) 

I. Shipping <S=:33!/2, New, vol. 8A Key-No. Séries— Orders for iron by Fleet Cor- 
poration had implied condition war wouid continue. 

In contracts for the purchase of iron, made by the United States Stilp- 
ping Board Emergency Bleet Corporation, whicli was an agency of the 
United States exercising powers delegated by the Président, under Act 
June 15, 1917, § 1 (Comp. St. S 3115Vi«d), which gave the Président, In 
relation to placing orders for ships and materials, power to modify, sus- 
pend, cancel, or réquisition any existing or future contracts, there was 
an implied ' condition which authorlzed the cancellatidn of the order-ioin 
the termlnation of hostllitiea. 
2. Sliipping <&=33!/2, New, vol. 8A Key-No. Séries— Authority of Fleet Gorporatloii 
was terminated by Merchant Marine Act of 1920. ii 

The power conferred on the United States Shipping Board Emergency 
Fleet Corporation by Congress and by the orders of the Président, were 
terminated by the Merchant Marine Act of 1920, so as to authorlze can- 
cellation of orders for iron under the implied condition of termlnation 
of the war emergency. 

In Equity. Suit by the Buffalo Union Furnace Company against the 
United States Shipping Board Emergency Fleet Corporation. On plain- 
tifï's motipn for rdiearing. Motion denied. 

Slee, O'Brian & Hellings, of Buffalo, N. Y. (Frederick G. Slee and 
Dana B. Hellings, both of Buffalo, N. Y., of counsel), for plaintiff. 

William J. Donovan, U. S. Atty., of Buffalo, N. Y. (Eldred E. 
Jacobsen, Asst. Counsel U. S. S. B. E. F. C, of Brooklyn, N. Y., of 
counsel), for défendant. 

HAZEL, District Judge. [ 1 ] The cases cited by plaintiff in its brief 
for rehearing to show that the United States was not relieved from 
performance of the contract in question in the main treat of ordinary 
unqualified contracts, in which the impossibility of performance could 
not be anticipated. Such cases, however, hâve no application to the 
facts hère. Àlthough it is urged that, since the contract does not spe- 
cifically provide for cancellation on cessation of war hostilities, and that 
défendant was bound to take the iron in question, either for use in its 
ships or after the war ended to dispose of it to others, I still remain of 
the opinion that the principle applies that the défendant, an agency of 
the United States, had a right to cancel because of the implied condi- 
tion of war necessity, which may be read into the contract springing 
from the Act of June 15, 1917 (40 Stat. 182), wherein the Président is 
given powers in relation to placing orders for ships and materials, 
and to — 

"modify, suspend, cancel, or réquisition any exlstlng or future contract for 
the building, production, or purchase of ships or material." 

The défendant, by proper désignation of the Président, had power 
to i^ve the order for the iron in question, and later to cancel the order 
wh«n the war ended. In Meyer Scale & Hardware Co. v. U. S., 57 

«Es>For otkcr casea aee um* topio ft KH!T-NUMBER in ail Key-Numb«r«d DlgesU A Indwaa 
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Ct. Cl. 26, decided January 9, 1922, by the Court of Oalms, ît was 
held that acts of Congress dealing with the same subject were to be 
considered in the ascertainment of the législative intent. In that case 
the contract providing for the delivery of suspension crâne scales at 
various navy yards, after partial performance, was canceled by the 
United States. The action included a demand for recovery for pro- 
spective profits that would hâve been made upon scales that plaintiff 
was not permitted to deliver. The purpose and scope of the act was 
comprehensively considered by the court, and it was unanimously con- 
cluded tha.t-- 

"Contracts; whether exlsting or future, were brougbt wlthin the scope of 
the législation, and the power was glven to modlfy or cancel them, and there 
was no further need for a part or ail of the thiugs that furnish their con- 
eideration." 

And the court further said : 

"If the provision of thls act with référence to the modification, caneellatlon, 
etc., of contracta applied to government.contracts, as we believe and hold that 
It dld, it was a provision of existing law vehieh must be read Into the con- 
tract, and the contract is to be treated, in deterniining the rlghts of the par- 
ties thereunder, as if modiflcation and caneellatlon clauses were writtea 
therein." ■ 

Thèse quoted conclusions are believed persuasive of the correctness 
of the décision made herein. Furthermore, the gênerai principle ap- 
pears in many adjudications that, where there is an implied under- 
standing that the performance of a contract shall without fault of either 
party end in certain contingencies, and neither party agrées to be re- 
sponsible for the continuance of the contract beyond such contingency, 
it is in the contemplation of the parties that the contract is coupled with 
an implied condition that it may be dissolved when the particular pur- 
pose for which it was made is at an end. 

[2] It is contended that this principle does not apply in this case, as 
défendant did not cease business upon the termination of the armistice, 
but continued to conduct shipping transportations. In answer it suffices 
to say that it appears that the power conf erred upon the défendant by 
Congress and by orders of the Président was terminated by the Mer- 
chant Marine Act of 1920 (41 Stat. 988). 

Motion for rehearing is denied. 
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VICTORY BOTTLE CAPPING MACH. CO., Inc., v. 0. &. J. MACH. CO. et al. 

(Circuit Court of Appeals, First Circuit. May 17, 1922.) 
No. 1529. 

1. Appeal and error (Ss>l052(5) — Admission of évidence to aid construction ot 

contract held harmiess. 

Tlie admission of évidence conceming prior negotiations to aid in eon- 
struing a wrltten contraet, if erroneou.'î, was not prejudicial, wliere the 
contract sliould, as a pure question of law, hâve received tlie interpréta- 
tion put on It by tlie triai judge after recelving ttie évidence. 

2. Patents ©=> 191— Patentée may convey right to exclude given by patent, with 

his right to make article existing in him independent of patent. 

Thongh a patent gives only tlie rlglit to exclude others from making 
the article, not the affirmative right to make the article which the patentée 
possessed independent of the patent, the patentée may by one contraet 
convey both the right to exclude manufacture by others and the right to 
manufacture himself. 

3. Patents <s=32l I (f)— Contract held to convey right to mdM.e and sell. 

A contract whereby a patentée gave to another the exclusive right to 
make, use, and sell the invention, and undertook to protect the other In 
the exclusive right granted against ail infringers, licensees, or others, 
and vrliich required the licensee to proceed imiiiediately to manufacture 
and sell on a royalty basis, and to expend a stipulated sum annually in 
advertising the machine, was not a bare liccnse, granting the licensee 
only the right under the patent to exclude manufacture of the machines 
by others ; but the grant of tbe right to manufacture and sell was a 
material part of the considération, so that the licensee was entitled to a 
caneellation of the contract when it appeared the manufacture of the ma- 
chines infringed patents owned by others. 

4. Patents <@=72l I (I)— Grant impliediy includes that without which thing ex- 

pressly granted would be useless. 

The maxim that one granting a thing impliedly grants that without 
which the thing expressly granted would be useless to the grantee is as 
applicable to grants of patent rights as to other species of property. 

5. Contracts <s=sl43 — Intention of parties is to be gathered from whoie instru- 

ment. 

A contract must be construed as a whole, and the intention of the par- 
ties gathered from the entire instiiiment, and not from detached portions. 

6. Patents <s=3 129— Licensee can assert invalidity in suit for royalties, after there 

has been équivalent of éviction from right to manufacture. 

Though a licensee, who has enjoyed ail the privilèges under his license, 
cannot withhold paymont of the royalties bwause of alleged invalidity of 
the patent, he can show a failure of considération for his agreement to 
pay royalties, by proving what corresponds tô an éviction from hLs right 
to manufacture under the licensed patent. 

7. Patents <@=32l 2(1)— Evidence held to show éviction of licensee authorizing 

caneellation of royalty patent. 

Where the licensee of a patent was notified bv the own^rs of other 
patents that the construction of the machines under the patent was an In- 
fringemeiit of the other patents, and the patentee's auoniey ulter in- 
vestigation practically eonceded infringement and advised discontinuance 
of manufacture, there was a substantial éviction of the licensee, which 
entitled him to a caneellation of his royalty contract for failure of con- 
sidération ; it l>eing unnecessary that he engage in apparently hopeless 
litigation with the other patentées to hâve the issue of infringement de- 
termined. 

^s^For otfaer cases see same topic & KEY-NUMBER in <II Key-Numbered Digests & ludezsa 
280 F.^8 
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8. Patents <§=32 18 ( I )— Patentée held entitled to royalty on machines sold which 
infringed another patpnt, 

Where the lièeiiseé h'ad trianufactured and sold 40 machines before ob- 
jection ^yas made they infringed other patents, and tliere was no prob- 
ability it would be held liable for damages beeause of sùch infringement, 
the patentée is entitled to the stipulated royalty on those machines, less 
the damages suffered by the licensee by breach of the patentee's contract 
. to eonvey exclusive right to manufacture and sell. . 

Appeal from the District Court of the United States for the District 
of Massachusetts; George W. Anderson, Judge. 

Suit in equity by the Victory Bottle Capping Machine Company, 
Inc., against the O. & J. Machine Company and others. Decree for dé- 
fendants, and plaintiff appeals. Décree modified and affirmed, and 
cause remanded for accounting. 

A. Parker-Smith, of New York City (Roberts, Roberts & Cushman, 
of Boston, Mass., on the brief), for appellant. 

Louis W. Southgate, of Worcester, Mass., for appellees. 

Before BINGHAM and JOHNSON, Circuit Judges, and MOR- 
RIS, District Judge. 

MORRIS, District Judge. This is an appeal by the Victory Bottle 
Capping Machine Company, Inc., plaintifï, appellant, from an interloc- 
utory decree of the District Court of Massachusetts dismissing plain- 
tifif's bill in equity, and granting défendant the O. & J. Machine Com- 
pany cancellation under its counterclaim of an agreement between the 
parties, an injunction for the enforcement of cancellation, and damages 
for failure of considération. 

The subject-matter of this litigation is the Oliver patent, No. 1,310,- 
960, applicable to bottle-capping machines. 

About January 1, 1919, Ernest A. Oliver, of Flushing, N. Y., com- 
pleted thè construction of a bottle-capping machine. A fevv days later 
this machine was exhibited to Charles H. Oslund and J. Emanuel John- 
son, of Worcester, Mass., the treasurer and président of the défendant 
O. & J. Machine Company. At the time of this conférence no patent 
had been applied for by Oliver, but it was stated by Mr. Miller and Mr. 
Wickery, both of whom were interested in the enterprise with Oliver, 
that they were advised by their patent attorney that they had a "clear 
field." Shortly thereafter the plaintiff corporation was formed under 
the laws of the state o£ New York for the purpose of holding the 
Oliver patent; an assignment by Oliver was made to the corporation 
and a patent applied for Januarv 24, 1919, which was granted July 22, 
1919. 

Following the inspection of the machine by Messrs. Oslund and 
Johnson, and before the patent was granted, negotiations were entered 
into between the new corporation, the Victory Bottle Capping Machine 
Company, Inc., and the O. & J. Machine Company, which resulted in 
a contract— Plaintiff's Exhibit A — the material parts of which provid- 
ed that the plaintiff, called in the contract the "party of the first part," 
gave the défendant, called in the contract the "party of the second part" 

®::pFor other cases see same topic & KBY-NUMBBR in ail Key-Numbered Dlgests & iDdezes 
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the "sole and exclusive right to make, use, and vend the said invention"^ 
throug-hout the United States and territories, during the "full term of 
said patent and any extension thereof," subject to certain ternis and 
conditions, the first of which was that the défendant should proceed 
without delay to make the necessary préparations for manufacturing 
machines at once. 

The contract also provided that the défendant should spend annually 
the suni of $1,000 in advertising, in such a manner as v^^ould best pro- 
mote the sale of such machines, and that it would manufacture at least 
50 of the machines each year, subject, however, to delays on account 
of unavoidable casualties. 

The third paragraph provided for the payment of a royalty of $300 
on each machine manufactured and sold. It also provided terms of 
payment. 

Paragraphs 10 and 12, quoted in full, vi^ere as follovi^s : 

"Tenth. The party of tlie first part will, at its own oost and expense, défend 
nnd protect the part.v of the second part in the exclusive maklng, using, and 
vending of the machines included in tliis agreement against ail infringers, 11- 
cfusees, or others in the countries where applications for patents are now pend- 
ing, and where patents hâve been or may be issued for such machines, and will, 
at its own expense, take such proceedlngs in law and in equity as may be neces- 
sary and proper to prevent and enjoin such infringement, and to save the 
party of the second part harmless from the results of such acts ; and, in case 
of the failure of the party of the first part to fulfill any of the obligations in 
this clause contained the party of the second part shall hâve the right and 
privilège of prosecuting and defending any such proceedlngs at its own e.x- 
pense, and to charge the same against the party of the flrst part and colleet 
from it, provided, however, that the party of the second part shall first give 
to the party of the first part 30 days' notice in writing demanding compliance 
with the terms of the agreement on its part, before proceeding to exercise the 
rights hereby conferred on the party of the second part." 

"Twelfth. That any improvements or modifications to the said machine, 
made by the party of the second part, or its successors or assigna, shall belong 
to the said party of the first part." 

By the terms of paragraph 13 the plaintifif agreed to exécute ail li- 
censes or other documents necessary to vest in the défendant the right 
to make, use, and vend said machine. 

Paragraph 14 provided that, if letters patent for which application 
had been made vi^ere not granted, then the défendant might terminate 
the agreement f orthwith ; and if the plaintifï should fail to comply with 
the terms of the agreement, or any of them, the défendant might, at its 
option, terminate the agreement upon giving 90 days' notice thereof in 
writing. Such termination, however, was not to release the défendant 
from any liability then due to the plaintifï. 

After the agreement was executed the machine built by Oliver was 
sent to defendant's factory at Worcester, Mass., as a model. The de- 
fendant company at once set to work making the necessary equipment 
for the manufacture of the machines and the fulfillment of its con- 
tract. In the course of such préparations, Messrs. Oslund and John- 
son invented and developed some important changes in the Oliver 
machine, and filed an application for a patent therefor October 31, 
1919, sériai No. 334,683. It is claimed that, while thèse changes were 
primarily designed for use on the Oliver machine, they are capable of 
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gênerai use. The défendant manufactured or had in the process of 
manufacture 40 machines, when on November 11, 1919, it received a 
letter from attorneys of the Crown Cork & Seal Company, of Balti- 
more, Md., that the machines it was manufacturing were an infringe- 
ment on two patents owned by said Crown Cork & Seal Company, viz. 
the Brewington patent, No. 860,787, dated July 23, 1907, and the La 
Porte patent, No. 1,080,114, dated December 2, 1913, and threatening 
immédiate suit if the Oliver machines were put on the market. 

This letter was immediately called to the attention of the plaintiff 
and a demand made for the protection which it claimed was contemplat- 
ed in the terms of the agreement. A conférence of the agents of the 
respective corporations was held in New York, at which the défendant 
requested the plaintiff to furnish an indemnity bond, but the request 
was refused. Thereafter the plaintiff's counsel called on counsel for 
the Crown Cork & Seal Company, the resuit of the interview being em- 
bodied in a letter dated December 18, 1919, which was forwarded to the 
défendant company by the O. & J. Machine Sales Company, to whom 
it was addressed. The following excerpt is taken from the letter: 

"I told him [connsel for Crown Cork & Sefil Company! that we had sold 
some machines and had some more in the works amounting to about 40 in 
ull, and that whlle we would flght the suits if we had to, I had advised you 
to stop making the présent machine and either try to sell your patents to the 
Crown Cork &' Seal Company or to confine your activities in this Une to some 
noninfringing form of machine." 

After this letter was received, and after getting the advice of its own 
counsel, the défendant completed the machinesi it had in process of 
manu facture, and stopped the further manufacture of them. It claims 
to hâve expended a large amount of money in making préparations for 
the enterprise, and has refused to pay any royalties to the plaintiff, for 
the 40 machines built and sold. The plaintiff brought its bill praying 
for an accounting for the royalties provided for in the third paragraph 
of the contract, for a decree under paragraph 12 ordering an assign- 
ment by the défendants of ail rights claimed under the Johnson and 
Oslund application for a patent, filed October 31, 1919, and ail other 
improvements claimed by said défendants, and concluding with a pray- 
er for an injunction perpetually enjoining the défendants or any of 
them from assigning to third parties or otherwise disposing of any in- 
ventions embodying improvements or modifications to bottle-capping 
machines they had made. 

Défendants' answer in its final form filed by leave of court admitted 
the exécution of the contract, and set up as a défense thereto a breach 
of paragraph 10 of the contract and the facts substantially as above set 
forth, vi^ith a counterclaim for damages for expenses incurred in ex- 
périmental work, drawings, jigs, patterns, and equipment for the manu- 
facture of the machines, which expense they allège is a total loss. 

The court below found and ruled that the considération for the con- 
tract was the "agreement by the plaintiff to give the défendant thé ex- 
clusive right to make, use, and vend the machines contemplated by the 
parties to be made and a model of which was in existence and Vievv'ed 
îjy the parties before the making of the contract." ' 

It Was further found as a fact that the machine couldnot be manu- 
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factured without infringement upon the Brewington and La Porte 
patents owned by the Crown Cork & Seal Company ; that the plaintiff 
had failed to protect the défendant as provided in paragraph 10; that 
the plaintifF corporation had no property, except its interest in the 
OUver patent and the royaUies and improvements in the hands of the 
défendants; and that the défendants were justified in ceasing to man- 
ufacture the Oliver machines. 

A decree was entered ordering the cancellation of the contract of 
January 31, 1919, dismissing plaintiff's bill, and awarding défendant 
damages under its counterclaim to be determined by a master. 

Against this decree the plaintifï, appellant, has assigned 12 errors, 
of which the first 7 relate to the substance of the decree, 8 and 9 relate 
to the admission of évidence, and 10, 11, and 12 refer to the action of 
the District Court in allowing the défendant to file its counterclaim. 

The important issues between thèse parties relate to the construction 
of the contract and the allowance of damages vmder défendants' coun- 
terclaim. 

[1] The District Court received testimony of negotiations leading 
up to the exécution of the contract, both oral and documentary. De- 
fendants' Exhibits 5 and 6. The documentary évidence consisted of 
a letter dated January 17, 1919, accompanying a "mémorandum form" 
of a contract which, with changes, some of which were important, was 
finally executed January 31, 1919, as the final contract of the parties. 
Plaintiff's Exhibit A, ante. The mémorandum was also received. De- 
fendant's Exhibit 6. Exceptions were taken to the introduction of 
this testimony, and error alleged (assignment No. 9). 

Independent of the testimony of what transpired leading up to the 
exécution of the contract of January 31, 1919, we think the contract 
should, as a pure question of law, receive the interprétation put upon 
it by the learned trial judge; therefore the question of the admissibility 
of the évidence above referred to becomes immaterial. 

[2] The plaintifï claims that the contract of January 31, 1919, is a 
license contract, and that in the absence of an express warranty such 
a license does not imply any undertaking by the licensor that the patent 
under which the license is granted is valid, or that the machine embody- 
ing the invention can be manufactured without infringing other pat- 
ents. Its contention is that a patent does not grant any affirmative 
right to manufacture the article patented, as that is a right possessed 
by the patentée in any event, but that it merely grants the right to ex- 
clude others, citing Bloomer v. McQuewan, 14 How. 539, 14 L. Ed. 
532, and other casesin point. Taking this undoubtedly sound principle 
of law as a foundation to build on, plaintiff's next contention is that a 
patentée, by his gênerai ownership of the patent, having only the right 
to exclude others, conveys by his license to his licensee only that right of 
exclusion and immunity f rom actions on the part of the licensor, with- 
out guaranty that the licensee himself can make use of the invention. 
Webster Electric Co. v. Podlesak (D. C.) 255 Fed. 907; Chicago & A 
Ry. Co. V. Pressed Steel Car Co., 243 Fed, 883, 156 C. C. A. 395. 

We cannot accept any such narrow construction of the contract in 
suit. If we were to concède that a patentée obtains nothing but the 
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right of exclusion under his patent, it does not foUow that he may not 
by contract grant both that right of exclusion and his natural original 
right to manufacture, use, and vend, which the plaintiff concèdes an 
inventor or owner of a patent has independent of the patent. 

Thèse rights may be individual and distinct, but they are ail property 
rights, and may be conveyed singly or collectively by a contract govern- 
ed in its construction by the rules of the common law. 

Mr. Justice Miller says in the case of Adams v. Burke, 17 Wall. 
453, 21 h. Ed. 700 (Mass. Dist.) : 

"The right to manufacture, the right to sell, and the right to use are each 
.substantive rights, and may be granted or eonferred separately by the paten- 
tée." 

To thèse three might be added a fourth, viz. the right of exclusion. 

What form of contract is essential to convey thèse property rights, 
whether in ,f act a contract has been made, the validity of the particular 
contract, and the obligations of the contracting parties are questions to 
be determined by the principles of the common law. 

[3] The granting clause of the first paragraph of the contract in 
question (Plaintifï's Exhibit A) reads : 

"The party of the flrst part [plaintiff] hereby gives to the party of the sec- 
ond part [défendant] the sole and exclusive right to make, use, and vend the 
said Invention," et«. 

Paragraph ten provides that — 

"The party of the flrst part will « * * défend and protect the party of 
the second part in the exclusive making, using and vending of the machines 

* * * against ail infringers, liceiisees, or oiJiers, * * * and save the 
party of the second part harinless from ail resiilts of such acts," etc. 

In view of this language, it would be a narrow construction, indeed,. 
to hold that this contract w?as a bare license, granting to the licensee 
pnly the right of "exclusion" and immunity from an injunction brought 
against it by the patentée or owner. 

[4] It is not to be presumed that a right so nugatory was the only 
subject of the contract, under the provisions of which the défendant 
corporation obligated itself to "immediately proceed to make prépara- 
tions for beginning * * * the manufacture and sale of the 

* * * machines, * * * " and to "expend annually the sum of 
$1,000 for advertising," etc. Walker on Patents, § 297; Herzog v. 
Heyman, 151 N. Y. 587, 591, 45 N. E. 1127, 56 Am. St. Rep. 646. 

It is a maxim of the common law that one, granting a thing, im- 
pliedly grants that without which the thing expressly granted would be 
useless to the grantee. This maxim is as applicable to grants of 
patent rights as to other species of property. Steam Stone Cutter 
Co. v. Shortsleeves, 16 Blatch. 381, Fed. Cas. No. 13,334; Brush Elec- 
tric Co. v. California Electric Light Co., 52 Fed. 945, 960, 3 C. C. A. 
368. 

Taking the words of the first paragraph of the contract alone, it 
might be thought that the contract related solely to the Oliver invention,, 
which appears to be only a modification of the Brewington machine;, 
but, as said by the learned judge below : 
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"Sùbs«iuent parts of tlie contrac-t, dovvn through nine paragraphs, Ueal with 
the varlous steps of beginning aud carryiiig ou tlie business and the royalties 
to accrue * » * for the manufacture of thèse machines" 

— meaning machines like the one exhibited to défendants' agents in 
New York, and which vvas subsequently sent to défendants' factory 
in Worcester, Mass., together with patterns and drawings essential for 
their manufacture. 

[5] A contract must be construed as a whole and the intention of the 
parties is to be coUected from the entire instrument, and net from de- 
tached portions; it being necessary to consider ail of its parts in order 
to détermine the meaning of every particular part as well as of the 
whole. Canal Co. v. HiU, 15 Wall. 94, 21 L. Ed. 64; Pressed Steel 
Car Co. V. Eastern Ry. Co. of Minn., 121 Fed. 609, 57 C. C. A. 635. 
So construed, we hold that the "sole and exclusive" right to manufac- 
ture and vend the machine exhibited by Oliver in New York to agents 
of the défendant corporation for the term of the Oliver patent was the 
material considération moving the défendants to enter into the contract 
and engage in the enterprise. 

Subject to plaintifif's objection and exception, the court below ad- 
mitted the Brewington and La Porte patents, and évidence of an ex- 
pert that the Oliver machines could not be manufactured without in- 
fringing on those patents. The letter of December 18, 1919, was also 
admitted, subject to objection and exception. 

[6] The plaintifï claims that, as this is an action brought to recover 
royalties under the liceuse contract for machines manufactured and 
sold, évidence of infringement is not admissible. Such appears to be 
supported by autliority. Kin.sman v. Parkhurst. 59 U. S. 289, 293, 13 
L._Ed. 385;'Wilder v. Adams, 3 Woodb, & M.. 329, Fed. Cas. No. 17,- 
647; Consumers' Gas Co. v. American Èlec. Construction Co., 50 Fed. 
778. 1 C. C. A. 663 : Geist v. Stier, 134 Pa. 216, 19 Atl. .505; Potterton 
V. Condit, 218 Mass. 216, 105 N. E. 443; Bartlett v. Plolbrook, 1 Gray, 
114. 

In the Kinsman Case Mr. Justice Curtis says: 

"Hnving actuall.v reccivod profits fi-om sales of the patented macliine, whlcli 
profits the défendants do not slujw hâve been or are in any way liable to be 
affe(.-ted by the invalidity of the patent, its validlty is immaterial. Moreover, 
we think the défendants are estopped fi'om alleging that invalidity. They hâve 
made and sold thèse machines under the complainant's title and for his ae- 
count, and they can no more be allowed to deny that title and retain the 
profits to their owu use, tlian an agent, who lias coUeeted a debt for his 
principal, can insist on keeping the money, upon an allégation that the debt 
was not .lustly due." 

The présent case is plainly distinguishable from cases wherein the 
licensee has enjoyed ail the privilèges under his license contract for its 
entire term, and then withholds payment of the royalties, alleging in- 
validity of the patent. 

A distinction is also made as to évidence admissible to show a failure 
of considération in a suit to recover the purchase price for a patent 
right and évidence admissible as a défense in a suit to recover royalties. 

In the former, évidence of the invalidity of the patent is génerally 
admitted in the state of Massachusetts. Bliss v. Negus, 8 Mass., 46.; 
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Dickinson v. Hall, 14 Pick. 217, 25 Am. Dec. 390; Bierce v. Stocking, 
11 Gray, 174; Lester v. Palmer, 4 Allen, 145; Nash v. LuU, 102 Mass. 
60, 3 Àm. Rep. 435. See, also, Pratt v. Paris Gaslight & Coke Co., 
168 U. S. 255, 18 Sup. Ct. 62, 42 L. Ed. 458, and cases cited, and 
Croninger v. Paige, 48 Wis. 229. 

But, in actions for the recovery of royalties, such évidence is usually 
inadmissible upon the principle above quoted from the Kinsman Case. 
McKay v. Smith (C. C.) 39 Fed. 556 (Dist. Mass.) ; Marston v. Swett, 
66 N. Y. 206, 23 Am. Rep. 43 ; Hyatt v. Ingalls, 124 N. Y. 93, 104, 26 
N. E. 285 ; Saltus v. Belford Co., 133 N. Y. 499, 31 N. E. 518. 

We are, however, content to rest the resuit in the présent case upon 
the opinion of Judge Lowell in the case of White v. Lee (C. C.) 14 
Fed. 789, 791 (Dist. Mass.), wherein he says, referringto cases cited: 

"Thèse cases point to the true distinction, however dlfïicult Its application 
may sometimes be, that somethlng corresponding to éviction must be proved 
if a licensee would défend agalnst an action for royalties" 

— ^by attacking the validity of the patent. Marston v. Swett, 82 N. Y. 
526, 534; Herzog v. Heyman, 151 N. Y. 587, 45 N. E. 1127, 56 Am. 
St. Rep. 646; Potterton v. Condit, 218 Mass. 216, 105 N. E. 443. 

[7] The Brewington and La Porte patents; the testimony of the ex- 
pert taken in connection with plaintifï's financial condition; the letter 
of Phillip, Sawyer, Rice & Kennedy, attorneys for Crown Cork & Seal 
Company (Defendant's Exhibit 1), and the letter of December 18, 
1919, ante, were admissible to show a breach of the contract and a sub- 
stantial éviction, and the évidence sustains the finding of the learned 
trial judge that the défendant was fully justified in refusing to further 
proceed with the enterprise. He has described the situation in apt 
language in his mémorandum décision, wherein he says : 

"The plaintiff is In the position of having contraeted the défendant into a 
faii'ly expensive undertaking in reliance upon plaintifC's agreement to pro- 
tect the défendant in the exclusive right to make thèse machines, when it 
could not give such exclusive right, and it is now seeking in a court of 
equity some $10,000 in money and additional patent rlghts, although itself 
in default. I hâve heard no case cited, binding upon me, which as matter of 
law leada to the conclusion that a concern circumstanced as this défendant 
was, with such a contract as this and not a mère naked lieense to use a de- 
scribed invention or patent, is bound to involve itself in a maze of expensive 
and apparently hopeless litigation with a concern not a party in this case— 
the Crown Cork & Seal Company — before it can clalm, in a court of equity, 
protection under such a contract as I hâve beeji dlscussing. « * * Certain- 
ly it would be a feeble and futile conclusion for a court of equity to say that, 
when it is apparent from the admission of the plaintiff 's learned counsel, as 
well as from the évidence of a compétent and honest wltness produced by the 
défendants, that the patent situation is such that sound-thinking business men 
would not think of adopting any other course than that which was indicated 
by the plaintiff's counsel's own letter — that the courts should he loaded with 
litigation with the Crown Cork & Seal Company before the rights of the par- 
ties under this contract can be worked out. l"t that is the law, some other 
court may lay it down ; I will not rule it to be law until some court control- 
ling over my action deternïines it to be law." 

The plaintiff contraeted to "défend and protect the défendant in the 
exclusive making, using, and vending of the machines * * * 
against ail infringers, licensees and others." As to "others" it has 
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failed, and there is a conséquent breach of a material provision in 
the contract. We therefore hoid that the défendant is entitled to relief 
under its counterclaim. The only remaining question relates to the 
form of the decree. 

[8] ît appears that the défendant manufactured and sold 40 ma- 
chines under its license contract. It does not appear that any claim 
for damages has ever been pressed against it by the Crown Cork & 
Seal Company, or that such a claim is likely to be pressed. Upon the 
principle that the défendant cannot escape payment of royalties while it 
continues in the enjoyment of its license, we hold that the decree of the 
District Court should be modified to the extent of permitting the plain- 
tiff to retain its bill for an accounting of the amount due for royalties, 
that the défendant may hâve an accounting for damages under its coun- 
terclaim, and that the amounts so found due the several parties be set 
off against each other, and judgment rendered for the balance. 

The improvement patents may be ordered into the custody of the 
clerk of court to await the trial of the question of damages. If the 
royalties are sufficient to satisfy the damages sustained by the défend- 
ant, the improvement patents should be assigned to the plaintiffs. If 
not, they should be disposed of, and the proceeds applied to satisfy 
the balance due the défendant. 

With thèse modifications, the decree of the District Court is af- 
firmed, without costs to either party, and the case is remanded to the 
District Court, for further action not inconsistent with this opinion. 



PARILLA et al. v. UNITED STATES. 

(Circuit Court of Appeals, Sixth Circuit. May 12, 1922.) 

No. 3017. 

Conspiracy <s=347— Proof of overt act, usually done pursuant to previous 
scheme, tends to show conspiracy. 

On a trial for con.'iplracy, proof of overt acts of a class usually, if not 
nece.ssarily, flone pursuant to a previous scheme and plan, has a sub- 
stantial tendency to show a pre-cxisting conspiracy. 
Internai revenue (E=>47— Evidence held to show intent to évade tax on whisky 
withdrawn from bond ostensibly for export. 

AVhere défendants, after withdrawing whisky from a bonded warehouse 
on an export bond, removed the whisky from the barrels in which It was 
contained and substituted water, by moans of a hole that could be covered 
beyond observation, and left ail export permits and marks ou the barrels, 
a flndinîr was warranted of an intent to évade payment of the tax, and 
not merely to escape provisions of the War Prohibition Act, preventing 
the witbdrawal of thn whisky, except for export, even on payment of the 
tax. thoiigh the régulations required re-examination at the point of ex- 
pnvt. 

Internai revenue (^=47— Inference of intent to refill whisky barrels with wa- 
ter to avoid payment of tax heid warrantea. 

AA'here whisky barrels withdrawn from a bonded warehouse ostensibly 
for export were traced to defendant's farm and found empty near by, 
having evidently been emptied through small holes intended to be covered 
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and concealed, to avoid payinent of tax, tlie infcrence of an iiiteut to 
reflU them wlth water was warranted. 

4. Internai revenue <s=547— Whether défendant was party to évasion of tax and 

conspiracy to évade tax held for the jury. 

Where défendant was found holding a pump hose used in emptying 
barrels of wliisky and refllling them with water, but claimed that 
he had just observed what was going on and was trying to take his brothw 
away, whether this explanation was tnie, or wliether he was a party to 
the offense of evarting the tax on the whisky and conspiring to évade the 
tax, w'as for the jury. 

5. Criminal law ®=:3425— Statement made after conspiracy frustrated inadmissi' 

ble against alleged conspirator. 

On a trial for removing and conceallng whisky to évade |>ayment of the- 
tax and for conspiracy to do so, the statement of defendaut's brother, 
after the conspiracy had been frustrated and not in defendant's présence, 
that he was transferring liquor under defendant's direction, was inad- 
missible. 

6. Witnesses is=s248(2)— Answer to question calling for statement of third per- 

son responsive, wlien it gave différent statement. 

Where a witness was asked whether defendant's brother did not say 
that he had been transferring liquor himself, an answer that he did not,. 
but said he was doing it under défendants dir6H:tion, was responsive. 

7. Criminal law 4;=.696(8)— Invited answer cannot be striciten out as liearsay^ 

because not as expected. 

Where defendant's coinispl asked a witness if defendant's brother did 
not say he was transferrhig liiiuor him.self, the answer that he said he was 
doing it under defendant's direction could not be stricken out as hearsay 
on defendant's motion, as tho question invited incompétent testimony. 

8. Criminal law ®=578l (7)— Instruction as to failure of défendant to deny state- 

ment made in liis présence not misleading, though inaccurate. 

A cliavge that, if a statement was made in defendant's présence and he 
kept silent, this wonld be évidence tending to show guilt, though inac- 
curate, in that the statement was immaterial, iinlcss made in defendant's 
hearing. could not hâve misled the .iury, as it must hâve been obvious to 
the jury that défendant could not be called on to deny a statement which 
he did not hear. 

9. Criminal law ®=>409— Failure to deny statement, made when oflicers were 

making investigation, held to hâve evidentiary force. 

Where, at the time a statement incriminafing défendant was made, no 
warrants had been issued, and prohibition offlcers were merely inqiiiring 
and investigating, defendant's failure to deny the statement had eviden- 
tiary force; he not being under duress. 

In Error to the District Court of the United States for the Eastern 
Division of the Korthern District of Ohio ; D. C. Westenhaver, Judge. 

Ralph PariHa and others were convicted of offenses, and they bring 
error. Affirmed. 

E. H. Moore and W. R. Stewart, both of Youngstovvn, Ohio (Moore, 
Barnum & Hammond, of Youngstown, Ohio, on the brief), for plain- 
ti;fïs in error. 

Joseph C. Breitenstein, Asst. U. S. Atty., of Cleveland, Ohio. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judge?. 

DENISON, Circuit Judge. The three respondents were indicted 
under section Z7 of the Criminal Code (Comp. St. § 10201) for a 
conspiracy to move and conceal whisky in order to defraud the United 

©=5For other cases see same topic & KEV-NUMBER in ail Key-Numbered Dlgests & Indexes 
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States of the tax thereon, and thereby to violate section 3450, R. S. 
(Comp. St. § 6352). This conspiracy charge was covered by the first 
count. The second count alleged a direct violation of section 3450. 
Thèse three respondents were found guilty on both counts. They 
were sentenced to imprisonment in the penitentiary on the first, and to 
pay fines on the second. 

Section 3450, as far as now material, reads as follows: 

" • * * And every p«i-i?on who rénoves, deposits, or conceals, or Is con- 
cerned in removing, depositing. or conœaling any goods or commodlties for 
or in respect whereof any tnx is or shall be Imposed, witti intent to defraud 
the United States of such tax or any part thereof, shall be liable to a fine or 
penalty of not more than five hundred dollars. * • ' " 

At the time of the transaction involved, the Volstead Act (41 Stat. 
305) had not taken effect. The War Prohibition Act (40 Stat. 1046 
[Comp. St. Ann. Supp. 1919, §§ 3115"A2f-3115"/i2gg]) was in 
force, and the resuit was that there was no lawful way in which the 
owners of beverage whisky in bond could get it out, excepting for 
export. The law (R. S. § 3330 [Comp. St. § 6125]) provided that, 
upon getting an export permit, the owners could withdraw the whisky 
from the warehouse without paying any tax, by giving a bond that 
they would pay it if the whisky were not, within a prescribed time, 
passed out of the country through the named port of export. 

[1] Parilla and Dammeyer owned severally a considérable quantity 
of whisky in a bonded warehouse near Youngstown. The conspiracy 
alleged is that they planned with Friedman, a truckman, that they 
would get this out of the warehouse under permits for export through 
the port of Niagara Falls to Canada ; that, while it was being trans- 
ported by them from the warehouse to Niagara Falls, they would sub- 
stitute water for the whisky in the barrels and export thèse barrels of 
water ; and that they would thus be able to hâve the whisky in their 
possession . and yet avoid the payment of the tax of $6.60 per gallon. 
The overt acts alleged were the carrying out of the plan, up and into the 
step of the water substitution. The proof was directed to thèse same 
acts ; and as they are of the character which are usually, if not neces- 
sarily, done pursuant to a previous scheme and plan, proof of the acts 
has at least a substantial tendency to show a pre-existing conspiracy. 

[2] Each of the défendants insists that a verdict of acquittai should 
hâve been instructed, because there was not sufificient évidence to sup- 
port a verdict of guilty. This claim is largely based on the facts that 
a good export bond was given, that the régulations provided that the 
whisky must be re-examined at the point of export, that it would hâve 
been impossible to escape liability on the bond, and hence that the 
proper inference from the facts proved is that the respondents did not 
intend to évade paying the tax, but intended only to escape those provi- 
sions of the War Prohibition Act which prevented them from getting 
their whisky out of bond even on payment of the tax. This exonerat- 
ing inference would be permissible from the proof s; but it is by no 
means the necessary inference. The jury was at liberty to find that 
the respondents did not understand that their scheme could not be 
carried through at Niagara Falls. They might hâve been ignorant of 
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the régulation requiring examinatlon there, or they might hâve thought 
they could find a way to defeat that regnlation. If the plan had been 
only what is now claimed, there was no apparent motive for the sub- 
stitution of the water, It would hâve been far simpler merely to secrète 
the original packages and never take them to Niagara Falls. Taking 
out the whisky and putting back water though a hole that could be 
covered beyond observation, and leaving upon the barrels ail the export 
permits and marks, point strongly, if not inevitably, to the conclusion 
that the plan was to ship thèse barrels into Canada, and to seem to 
comply with the conditions of the bond, and thus avoid liability 
thereon. 

[3] As to Dammeyer's barrels, the proof of the water substitution 
is direct. As to Parilla's, it rests on inference; but that is sufilicient. 
They were traced into Parilla's possession at his farm, and later were 
found empty near by, and were evidently emptied through small holes 
intended to be covered and concealed. The intent to refill them with 
water is the natural inference from this method of emptying them. We 
therefore conclude there was, on the facts, a case for the jury as to the 
gênerai conspiracy, and as to thèse two défendants. 

[4] Respondent David Friedman is not shown to hâve been original- 
ly connected with the plan. He had been engaged to carry the liquor 
on his trucks from Youngstown to Niagara Falls, but that plan had 
been abandoned, and he carried Dammeyer's barrels from the distillery 
to Dammeyer's former saloon, and then later, when a car was secured 
at the railway station, was to take them there and load them on the car. 
In the meantime he was found in Dammeyer's place, with the party 
which was engaged in substituting water for whisky in the barrels, by 
using a pump and hose, and his brother Bert was actively participating 
in this transfer. Clearly, if David Friedman was taking an active part 
in this transfer, or if he was standing by and acquiescing, waiting until 
it should be finished, in order that he might take the next step in the 
plan of shipping the water barrels to Canada, there would be sufficient 
reason for the jury to infer his participation in the conspiracy. A wit- 
ness claims to hâve seen and recognized him helping in the pumping. 
He admits having had the pump hose in his hands, but claims that he 
had just observed what was going on and was trying to take his brother 
away. Whether the prosecution was right in its theory or whether his 
explanation of the suspicious circumstances should be believed, was 
clearly for the jury. 

[5-7] Upon cross-examination of Counts, one of the officers, he 
testified that after the discovery of the plan, and the seizure of the 
liquor by the officers, and the arrest of respondents, Bert Friedman 
made a statement to Counts that he (Bert) had been transferring the 
liquor under the direction of his brother David, the défendant. This 
statement was after the conspiracy had been f rustrated, and was not in 
the présence of David. It was clearly inadmissible as against him, 
and its réception would be error, save for the circumstances under 
which it occurred. On direct examination Counts had not referred to 
this subject. Counsel for David first inquired about it, and therefore 
made Counts his own witness. The question in eiïect was, "On this 
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occasion did not Bert say to you that he had been transferring tlie liq- 
uor himself ?" and the answer in effect was, "No ; he said he was doing 
it under David's direction." 

Counsel immédiat ely objected to the last statement as volunteered, 
and asked that it be stricken out, because not responsive. The court 
rightiy overruled this motion. An answer which purports to give the 
\yhole of the statement concerning which a question is asked cannot 
be said to be irresponsive. Counsel then moved to strike it out, be- 
cause it was hearsay as against David and could not bind him. This 
motion was overruled, for the reason that counsel could not strike out 
an answer which he had invited. In this, also, we think the court was 
right. There may be cases where an answer is formally responsive, but 
yet where a part of it is so plainly incompétent and so far beyond an- 
ticipation that examining counsel would not be estopped to move to 
strike out that part; but this question clearly expected and invited, and 
tried to bring into the case, the wholly incompétent fact that Bert 
Friedman had himself assumed the whole burden and insisted that his 
brother was not guilty. Counsel cannot ask such a question, and take 
the benefit of it if he likes the answer, but strike the answer out if it 
is harmful. 

[8] A witness testifies that at the time the enforcement officers 
entered Dammeyer's place, and found Dammeyer and Friedman there, 
and the substitution going on, Dammeyer said to the officers that he 
had been induced tb adopt the plan by the suggestions of Parilla and 
Friedman. Friedman said nothing in contradiction. Whether he was 
so near that he would hâve heard the statement was a disputed infer- 
ence. The court charged that if this statement was made in the prés- 
ence of Friedman, and he kept silent, that would be évidence tending 
to show his guilt. There are two criticisms upon this charge. The 
first is that whether the statement was made in Friedman's présence 
was not important; it was immaterial, unless madé within his hearing. 
The court's charge was verbally inaccurate in this respect; but we do 
not think the inaccuracy substantial. It must hâve been obvions to 
the jury, as to every one, that Friedman could not be called upon to 
deny a statement which he did not hear, and that the charge could not 
hâve been intended to convey any such idea. We cannot think a jury 
would be misled. 

[9] The second criticism is that, under existing circumstances there 
was no obligation for Friedman to deny the statement, if he did hear 
it; and this claim is based upon the décisions that one who is under ar- 
rest or in custody is so far under duress that he may keep silence with- 
out préjudice (as in Com. v. Kenney, 53 Mass. 235, 237, 46 Am. Dec. 
672). This was not the situation hère. There was no color of duress. 
No warrants had been issued. The prohibition officers were merely in- 
quiring and investigating. A protestation by Friedman that Dam- 
meyer's charge was untruthful would hâve been natural, and its absence 
had evidential force. 

We hâve considered the ôthèr errors argued in the briefs, but we find 
nothing requiring further comment. Thé convictions and sentences 
are affirmed. 
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FALCONl et al. v. UNITED STATES. 

(Circuit Court of Appeals, Sixth Circuit. May 12, 1922.) 

No. 3632. 

4. Indictment and information i@=»3— Ail félonies must be prosecuted by indict- 
ment; "infamous crimes." 

Ail félonies, as deilned by Criminal Code, § 335 (Conip. St. § 10509), are 
"infamous crimes," withln the Fifth Amendment, for which no civiUan may 
be held to answer, unless on the presentment or indictment of a grand 
jury. 

[Ed. Note.^For other définitions, see Words and l'hrases, First and 
Second Séries, Infamous Crime.] 

2. indictment and information <ê=>3 — Offenses subject to prosecution on informa- 

tion; "infamous criniés." 

Misdemeanors, puriishable by fine, or by fine and imprisonment not ex- 
ceeding one year, unless there is coupled with the punishment of imprison- 
ment sorae spécifie provision making tlie particular misdemeanor Infamous, 
■ are not "infamous crimes," and may be prosecuted by Information. 

3. Indictment and information (S=>3— Misdemeanor, if punishment may include 

term at hard labor, must be prosecuted by indictment. 

Imprisonment at hard labor for any definite term, regardless of the 
length of the term or the place of imprisonment, is infamous punishment, 
and an offense for which sueh a sentence may be imposed, though a mis- 
demeanor, must be prosecuted by Indictment. I 

4. Criminal law I@==>I2I7— Ohio statutes held not to authorize employment at hard 

labor of fédéral prisoner sentence^ to imprisonment in coùnty worichouse. 

Ohio statutes relâtlng to œunty prisons held not to authorize employ- 
ment at hard labor of a fédéral prisoner senteneed to Imprisonment in u 
eounty workhnuse, where nelther the statute under which he was con- 
vlcted nor the sentence imposed authorized imprisonment at hard labor. 

Iri Error to the ttstrict Court of the United States for the Eastern 
Division of the Northern District of Ohio ; D. C. Westenhaver, Judge. 

Criminal prosecution by the United States against James Falconi 
and FranJc Furwa. Judgment of conviction, and défendants bring er- 
ror. Affirmed. 

E. H. Moore, of Youngstown, Ohio (Moore, Barnum & Hammond, 
«f Youngstown, Ohio, on the brief), for plaintifïs in error. 

D. J. Needham, Asst. U. S. Atty., of Clçveland, Ohio (E. S. Wertz, 
U. S. Atty., of Cleveland, Ohio, on the brief), for the United States. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

DONAHUE, Circuit Judge. The plaintifïs in error, Falconi and 
Furwa, were convicted iipon both counts of an information charging 
the unlawful possession and the unlawf ul sale of intoxicating liquor, in 
violation of t' , National Prohibition Act (41 Stat. 305). Falconi was 
senteneed to pay a fine of $500 on the first count, and on the secotid 
count to be confined in the Stark County Workhouse, at Canton, Ohio, 
for a period of 4 mpnths. Furwa was senteneed to pay a fine of $10 
on the first count and on the second count to be confined in the Stark 
County Workhouse at Canton, Ohio, for a period of 3 months. 

It is the claim of plaintifïs: in error that the ofi"ense charged in the 

jgx:3For ather cases see same lopic & KBY-NUMBER In ail Key-Numbered Dlgests & Indexe* 



FALCONI V. UNITED STATES 767 

(280 P.) 

second count of this information is subject, in that jurisdiction, to in- 
famous punishment, and therefore is an infamous crime, which under 
the provisions of the Fifth Amendment to the fédéral Constitution can- 
not be proseculed otherwise than upon presentment or indictment by a 
grand jury. 

[1] It is now thoroughly well settled that ail félonies as defined by 
section 335 of the Criminal Code (Comp. St. § 10509) are infamous 
crimes, for which no person shall be held to answer unless on a present- 
ment or indictment of a grand jury, except in cases arising in the land 
or naval forces, or in the militia, when in actual service in time of war 
or public danger. Ex parte Wilson, 114 U. S. 417, 5 Sup. Ct. 935, 29 
L. Ed. 89; Mackin et al. v. U. S., 117 U. S. 348, 6 Sup. Ct. m, 29 L. 
Ed. 909; Parkinson v. U. S., 121 U. S. 281, 7 Sup. Ct. 896, 30 L. Ed. 
959; U. S. V. De Walt, 128 U. S. 393, 9 Sup. Ct. 111, 32 L. Ed. 485; 
In re Mills, 135 U. S. 263, 267, 10 Sup. Ct. 762, 34 L. Ed. 107 ; In re 
Claasen, 140 U. S. 200, 204, 11 Sup. Ct. 735, 35 L. Ed. 409. 

[2] It would seem to be equally well settled that misdemeanors pun- 
ishable by fine, or by fine and imprisonment not exceeding one year, 
unless there should be coupled with the punishment of imprisonment 
sortie spécifie provision making the particular misdemeanor infamous, 
are not infamous crimes, within the purview of the Fifth Amendment, 
and may be prosecuted by information. In re Bonner, Petitioner, 151 
U. S. 242, 257, 14 Sup. Ct. 323, 38 L. Ed. 149 ; 4 Blackstone, Com. 
310; Hunter v. U. S. (C. C. A.) 272 Fed. 235 ; Robertson v. U. S. (C. 
C. A.) 262 Fed. 948, 950; Brown v. U. S., 260 Fed. 752, 171 C. C. A. 
490; Blanc v. U. S., 258 Fed. 921, 923, 169 C. C. A. 641; U. S. v. 
Wells Co. (D. C.) 186 Fed. 248; U. S. v. Camden Iron Works (D. C.) 
150 Fed. 214; De Four v. U. S., 260 Fed. 596, 598, 171 C. C. A. 360; 
Weeks v. U. S., 216 Fed. 292, 298, 132 C. C. A. 436, L. R. A. 1915B; 
651. Ann. Cas. 1917C, 524. 

[3] In the case of Wong Wing v. U. S-, 163 U. S. 228, 16 Sup. Ct. 
977, 41 L. Ed. 140, the Suprême Court held that a statute authorizing 
imprisonment at hard labor for a definite period inflicts an infamous 
punishment, and therefore the offense, though a misdemeanor, is an 
infamous crime, within the meaning of the Fifth Amendment. This 
holding in the Wong Wing Case bas been considered, approved, and 
followed by the Suprême Court in the récent case of United States v. 

Moreland (decided April 17, 1922) 257 U. S. , 42 Sup. Ct. 368, 66 

L. Ed. . If the décision in Wong Wing v. U. S. was at ail doubt- 

ful, that doubt has been dispelled by the clear, positive, and definite 
déclaration of the Suprême Court in U. S. v. Moreland that imprison- 
ment at hard l^bor . for any definite term, regardless of the length of 
the term pr the place of imprisonment is infamous punishment, and 
that, where the. accused is in danger of an infarnous punishment, if 
convicted, he bas a right to insist.th^t he be not put upon trial, except 
on the presentment or indictmen.t ofa grand jury. 

This question yv'as not presented in any of the other cases above 
cited, îior was it.presented orinvolved in the case of Yafïee v. U. S., 
276. Fed. 497, reçently decided by^this court. In the Yaffee Case the 
motion to strike the iiiformation froni the files was based upon the: 
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claim that the filing of an information with leave is contrary to the 
constitutional rights of the défendants, where the punishment of the 
offense may include imprisonment. The gênerai rule, announced in 
that case, as to the right to prosecute by information for a misdemeanor 
punishable by fine, or fine and imprisonment for not more than one 
year, must be restricted to the facts of that case, and therefore has no 
application whatever to the prosecution of a misdemeanor punishable 
by imprisonment at hard labor. 

[4] Nor does the case at bar involve any such question. Under the 
provisions of section 29 of title 2 of the National Prohibition Act, the 
offense charged in the second count of this information may be punish- 
ed by a fine of not more than $1,000 or imprisonment not exceeding 6 
months. This statute does not authorize, nor does the sentence specif- 
ically impose, imprisonment at hard labor. Robertson v. U. S., supra. 
It is claimed, however, that the sentence of thèse plaintiffs in error to 
imprisonment in the workhouse at Canton, Ohio, is équivalent to a sen- 
tence of imprisonment at hard labor. This claim is based upon the 
provisions of section 5539, R. S. (Comp. St. § 10523), v/hich provides 
that a fédéral prisoner shall be subject to the same discipline and treat- 
ment as convicts sentenced by the state or territory in whic^ such j ail 
or penitentiary is situated. 

In view of the Ohio statute designating what prisoners in a jail or 
workhouse may be put to hard labor, it is unnecessary to décide, and 
we do nOt décide, Avhether a sentence to a county jail or workhouse 
where hard labor may be required as a part of tîie discipline of such 
institution is équivalent to a direct provision in a statute, under which 
the prosecution is had, authorizing imprisonment at hard labor, re- 
gardless of the fact that the nature of the crime must be determined 
f rom the statute defining it, and providing the punishment. Mackin 
V. U. S., supra, 117 U. S. at page 352, 6 Sup. Ct. 777, 29 L. Ed. 909; 
Kurtz V. Moffitt, 115 U. S. 487, SOI, 6 Sup. Ct. 148, 29 L. Ed. 458. 

Section 2238 of the General Code of Ohio reads in part as follows: 

"In such counties, the board of commissioners, whenever practicable, shall 
«atise to be worked as provided in this chapter, ail convicts so sentenced to 
imprisonment at hard labor, and also ail maie convicts, physically capable of 
pertorming hard labor, confined in the county jail or workhouse for failure to 
pay a fine or costs in criminal prosecution, or who pleaded insolvency or in- 
ability to pay such fine or costs." 

"Such counties," as used in this section, refers to counties in which, 
under the provisions of section 2236, G. C., the board of county com- 
missioners has secured property and completed arrangements for the 
working of its prisoners, and in which counties, under the provisions 
of section 2237, G. C, the court or magistrate may lawfully sentence 
persons convicted of an offense, the punishment of which is, ,in "whole 
or in part, imprisonment in the county jail or workhouse, to bè im- 
prisoned at hard labor within such county for thé same terms or pe- 
riods as may be prescribed by law for their confinement in such jail or 
workhouse. It is insisted, however, that under the provisions of sec- 
tion 2227 — 2, G. C, ail prisoners in a county jail or workhouse may 
be employed in the manufacture of articles used by any department 
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or public institution belonging to or controlled by the political subdivi- 
sion or subdivisions supporting or contributing to the support of any 
such workhouse or jail, or to any political subdivision of the state, re- 
gardless of whether such prisoners are sentenced to imprisonment at 
hard labor, and that section 2238, G. C, has no relation or application 
whatever to section 2227 — 2, G. C, but only to sections 2236 and 2237, 
G. C. 

Section 2238, G. C., originally a part of section 7388 — 51, R. S., is 
a part of chapter 3, division 4, title 5, of the General Code of Ohio. It 
provides in terms that the convicts sentenced to imprisonment at hard 
labor shall, whenever practical, be placed at work "as provided in this 
chapter." Section 2227 — 2, G. C., is the second section of the Act of 
April 16, 1913, entitled "An act to prohibit the employment under con- 
tract to any person, firni or corporation of any person confined in any 
workhouse or jail in this state." 103 Ohio Laws, p. 725. The several 
sections of that act are now respectively sections 2227 — 1 to 2227 — 6 
of the General Code, and are also a part of chapter 3, division 4, title 5, 
of the General Code of Ohio, so that the lan^uage found in section 
2238, "as provided in this chapter," must now be construed in connec- 
tion with each and ail of the several sections of the Act of April 16, 
1913. 

The first section of this act (section 2227 — 1, G. C.) reads as follows: 

"The labor or time of any person conflned In any workhouse or jail In this 
state shall not hereafter be let, t'armed out, given, sold or contracted to any 
person, firm, corporation or association." 

It is clear, not only from the title of the Act of April 16, 1913, but 
also from the provisions of its several sections, that it was tse légis- 
lative intent to prevent the practice of farming out prison labor in di- 
rect compétition with the free labor of the state, and applies to ail 
convict labor in county jails and workhouses. The first section of this 
act substantially accomplished the purpose named in this title. The sec- 
ond section (section 2227—2, G. C.) suppléments the provisions of the 
first section. It is an express limitation upon the power conferred in 
.section 2238, G. C, to place prisoners at hard labor, by specifically 
providing the character and class of labor at which they shall be em- 
ployed. It does not purport to extend the power to place such prison- 
ers at hard labor, but, on the contrary, it is clearly a limitation of that 
power, and must be construed in connection with the other sections 
of the chapter in which it is found. 

Any other construction of thèse sections would lead to the absurd 
conclusion that prisoners not sentenced to hard labor may nevertheless 
be placed at hard labor in ail counties of the state where no property 
has been secured or no arrangements hâve been completed for the 
working of its convicts, but in counties in the state where such arrange- 
ments hâve been made and such property secured they cannot be placed 
at hard labor unless the sentence so provides. A mère statement of 
this proposition is its own réfutation. It is clear that this was not the 
meaning, intent, or purpose of the General Assembly of Ohio in enact- 
ing this législation, but, on the contrary, that it was the législative in- 
280 F.^9 
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tént' that thé. Act 'of April 16, 1913, should be construed in harmony 
with existing' législation upon the same subject-matter. 

For thcreasons stated, the judgment of the District Court is af- 
firmed. 
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CITY OF WICHITA v. WICHITA WATER CO. 

(Circuit Court of Appeals, Eiglith Circuit. April 24, 1922.) 
A'os. 5903, 5011. 

1. Spécifie performance <@=:328(l), 31— Contract must be complète and certain. 

A contract, to l)e speclfieally enforced, must lie complète, certain in its 
ternis, free from doubt or ambiguity, and déclare tlie précise act to be 
done. 

2. Municipal corporations (g=)l69— Statements of city clerk, contrary to resolu- 

tion of city commissioners, not binding. 

Statements of a city clerk in a letter contrary to a resolution of the 
commissioners of the city, a copy of which was Inelosed, were of no effect, 
and did not bind the city. 

3. Spécifie performance <g=>l4 — No enforcement, if consent of third party re- 

quired. 

There can be no spécifie performance of a contract, if the assent of 
another not a party to the contract is required. 

4. Spécifie performance i®=:80— Agreement to arbitrate not enforced. 

As a gênerai rule an agreement to submit a matter to arbitratlon, or 
valuatlon, or an agreement an essential i)art of which is that a matter 
shall be submitted to arbitratlon, or valnation, will not be speclfieally 
enroreed, nor will the court itself flx the price, or substitute other valuers; 
but, where the agreement to submit to arbitrators is a subordinate part 
of the- contract, and the défendant refuses to submit the matter, the court 
itself may make the value by référence to a master or otherwise. 

5. Spécifie performance <s=>80— Arbitratlon clause in water franchise unessential 

as regards enforcement of contract to purchase. 

Arbitratlon clause in a franchise granted by a city to a water company, 
concerning the flxing of value of properties on élection by the city to pur- 
chase, held an unessential part of the franchise contract, so far as the 
enforcement of a contract to purchase is concerned. 

6. Spécifie performance cs=33l — City held not to hâve elected to purchase water 

System under rights in franchise of water company, so as ta constituté an 
enforceable contract. 

Where water company franchise gave the city the right to purchase at 
the end of 20 years, a resolution at such tinie providiug for appointment 
of appraisers, etc., to value the System, to the end "that the proposition 
may be submitted to the vote of the citizens of said city for their ac- 
ceptance or their rejection," and correspondence held not a contract 
which the water company could bave speclfieally enforced, even though the 
city had no right to hâve a valuatlon fixed prior to purchase. 

Appeal from the District Court of the United States for the District 
of Kansas ; John C. Pollock, Judge. 

Suit in equity by the Wichita Water Company against the City of 
Wichitaj tô' hâve the amoUnt which the city should pay for a water 

(giiaFor other cases sete sanie topic & KBY-NUMBER In ail Key-Numbered Digesta & Indexés 
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System ascertained. From a decree (271 Fed. 973), both parties ap- 
peal. Reversed on city's appeal, and appeal oi water company dis- 
missed. 

W. R. Voorhis, of New, York City, and R. R. Vermilion, of Wichita, 
Kan. (Earle W. Evans, Joseph G. Carey, W. F. Lilleston, David Smyth, 
and J. W. Smyth, ail of Wichita, Kan., Henry H. Pierce and Sulli- 
van & Cromwell, ail of New York City, on the brief), for Wichita 
Water Co. 

Robert C. Foulston, of Wichita, Kan. (George Siefkin, of Wichita, 
Kan., on the brief), for city of Wichita. 

Before CARLAND and STONE, Circuit Judges, and TRIEBER, 
District Judge. 

CARLAND, Circuit Judge. [1] The Wichita Water Company, 
hereafter called water company, alleging that the city of Wichita, here- 
after called city, a municipal corporation of the state of Kansas. had 
purchased, but refused to pay for, a system of waterworks located in 
said city and formerly belonging to the water company, commenced this 
action in the court below against the city to hâve the amount which the 
city should pay for said system of waterworks ascertained by a master 
and its payment compelled. A motion to dismiss the complaint was 
made by the city and overruled. As the same questions were subse- 
quently raised by a motion for judgment on the pleadings made by the 
water company, we do not stop to consider the motion to dismiss. The 
city answered, and on motion of the water company, judgment was ren- 
dered in its favor on the pleadings. The final decree provided that the 
city should pay the water company for its system of waterworks the 
sum of $1,999,660.77, in the manner provided for in the decree. Both 
parties appealed ; the water company claiming that it was not allowed 
sufïicient compensation, and the city claiming that it had never pur- 
chased the waterworks system, and, if it had, error intervened to its 
préjudice in fixing the amount of the compensation it should pay there- 
f or. 

The first question for considération is : Did the city agrée to pur- 
chase the waterworks system, or, in other words, was there a contract 
between the parties which the trial court in the exercise of a sound ju- 
dicial discrétion might enforce? This contract must hâve been com- 
plète, certain in its terms, free from doubt or ambiguity, and hâve de- 
clared the précise act to be donc. In Colson v. Thompson, 2 Wheat, 
341, 4 L. Ed. 256, Justice Washington, speaking for the Suprême Court, 
said : 

"The contract whieh Is soujrht to be specifically executed ought not only 
to be proved, but the terms of it should be so précise as that nelther party 
could reasonably mlsiinderstand theui. If the contract be vague or uncertain, 
or the évidence to establlsh it be insufficient, a court of equity will not 
exercise its extraordlnary Jurisdiction to enforce it." 

In Hunt V. Rousmaniei'e, 1 Pet. 14, 7 h- Ed. 33, the same Justice 
said: 

"Equity may compel parties to perform tlieir agreements, when fairly en- 
tered into, according to their terms ; but it lias no povver to make agreements 
for parties, and then compel them to exécute the same. The former is a 
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legilimate branch of its .iurisdiction, and In Its exercise is hichly bénéficiai to 
Hociety. ïhe latter is wlthout its authority, and the exercise of it would be 
iiot only an usurpation of power, but would be liighly mischievous in its con- 
séquences." 

In Carr v. Duval, 14 Pet. 83, 10 L. Ed. 364, Justice Catron, speaking 
for the Suprême Court said: 

"If it be doubtfui whether an agreement bas been concluded, or is a mère 
negotiation, chaneery will not decree a specitie performance; the principle 
is a Sound one, and especially applicable in a case like this, where tlie party 
attemptlng to enforee the contract has done nothing upon it. Huddlestone v. 
Briscoe, 11 Ves. 522." 

In Daizell v. Dueber Manufacturing Co., 149 U. S. 325, 13 Sup. Ct. 
890, 2)7 L. Ed. 754, Justice Gray, speaking for the Suprême Court, said : 

"From the time of Lord Hardwicke it bas been the established rule that 
a court of chaneery will not decree spécifie performance, unless the agreement 
Is 'certain, fair, and .iust in ail its parts.* Buxton v. Lïster, 3 Atk. 383. 385 ; 
Underwood v. Hitehcox, 1 Ves. Sen. 279 ; Franks v. Martin, 1 liîden, 309, 323. 
* ♦ • So thig court has said that chaneery will not decree speeiiic per- 
formance, 'if it be doubtfu) whether an agreement has been concluded, or is a 
mère negotiation,' nor 'unless the proof is clear and satisfactory, both as to 
the existence of the agreement and as to its tcrms.' Carr v. Duval, 14 Pet. 
79, 83 ; Nickerson v. Nickerson, 12T U. S. 668, 676 ; Hennessy v. Woolworth, 
128 U. S. 438, 442." 

With the foregoing principles of law in mind, let us consider the 
pleadings with a view of determining whether there was a contract on 
the part of the city to purchase the waterworks system. It appears 
from the complaint that in September, 1882, the city enacted an ordi- 
nance, numbered 266, whereby it granted to I. A. Jones, his associâtes, 
succèssors, and assigna, for the term of 40 years, a right to construct, 
pperate, and maintain a system of waterworks in said city. Jones as- 
signed his contract rights under said ordinance to the Wichita Water 
Company, a Kansas corporation, which changed its name to the City 
of Wichita Water Company, and the latter transferred its rights to 
the Water Company, a Delaware corporation. Sections 9 and 10 of the 
ordinance above mentioned provided as follows: 

"Sec. 9. That the city shall hâve the right to purchase the workg ten 
years after completion, and falllng to purchase at the expiration of ten years, 
then every five years thereafter at appraised valuation of three dislnterested 
parties, said appraisers to be seleeted in the following manner, namely: The 
city to sélect one; the said Jones or assigna to sélect one; and the two thus 
chosen to sélect a third. When thèse three shall be chpsen, they shall be duly 
swom, and they shall proceed to déclare the valuation of the franchise works 
and choses of action, by examining not exceeding three experts on behalf of 
eaeh party, and when they, or a majority of them, bave declared the valuation 
in writing, the city shall pay the same within three months thereafter ; and 
in case there should be no hydrant rental existing at the time of purchase, 
then the number of hydrants erected shall be taken Into considération at the 
rates provided for in sections 5 and 6, and the city In this purchase shall as- 
sume ail the obligations of the water company, the lawf ul quittance for which 
shall be secured by said Jones, or assigns, as a part payment of the declared 
valuation, and the said Jones, or assigns, shall accept obligations of the city 
of Wichita, legally issucd, at légal rates of interest, not exceeding twenty 
annual payments, for the balance due upon the declared valuation after de- 
ducting the obligations of the water company. 

"Sec. 10. That the city shall give six months' notice in writing of their 
intentions to purchase." 
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On November 9, 1917, the mayor and commissioners of the city 
passed the foUowing resolution : 

"Wliereas, by tlie ternis of section 9 of Ordinance No. 2GG, beiiig an orrti- 
iiîiiic:e eutitlpd' 'An ordinainre provitliiig for a System of waterworks for tlit> 
citv of Wicliita, for doiuestio. sanitary and other purijoses,' it is provided that 
thé City of Wicliita, at certain poriods and tinies sliall liave the right to pur- 
chase the System of waterworlis oonstnicted under said ordinance; 

"And whèreas, by the provisions of said section 9 a luanner for tlie valuation 
of said waterworlcs is provided ; 

'•And v,'hereas, tlie (-ity of Wichita desires to open negotiations for the pur- 
jiose of appraising and fixing the value of the said waterworks, to tlie end that 
the proposition may be submitted to the vote of the (-itlnens of said city for 
their acceiitanee or their rejection ; 

"And whereas, it is deemed necessary to flrst détermine the valuation of 
said plant now operated in the city of Wichita by the Wichita Watcr Com- 
pany as the assignée of I. A. Jones, his associâtes, successors, and assigns: 
ïherefore — • 

"Be it resolved by the board of commissioners of the city of Wichita, 
Ivansas, that the city manager be and hereliy is authorized, directed, and 
instructed to open negotiations with the Wichita Water Company, to the end 
tliat the valuation of the said plant and properties may be fixed as provided 
by the terms of section 9 of the Ordinance Xo. 2e6, and that after said valua- 
tion sliall bave been fixed that. if the same is deemed expédient, a proposi- 
tion to issue bonds for the purchase of .said waterworks may be thon submitted 
to the cltizens of said city. 

"Adopted at Wichita, Kansas, Nov. 7, 1917. "L. W. Qapp, Mayor. 

"Attest: H. D. Lester, City Clerk." 

Prior to the pa.ssage of said resolution, the city had adopted in the 
manner provided by law a plan of government provided by chapter 86, 
Session Laws of Kansas for the year 1917, commonly known as the 
city manager plan, and at the time of the passage of said resolution the 
city was governed by fîve commissioners, and one L. R. Ash was city 
manager, and possessed the powers conferred on city managers by said 
chapter 86. On November 14, 1917, H. D. Lester, city clerk, under 
the direction of said L,. R. Ash, wrote, signed, and delivered to E. C. 
ElHott, superintendent of the water company, the following letter: 

"November 14, 1917. 

"Mr. E. C. Elliott, Snpt. Wichita Water Comjiany, Wichita, Kansas — Dear 
Sir: Mr. L. lî. Ash. city manager, lias directed that I send to you a certifled 
copy of résolution adopted by the board of commissioners. at their meeting 
held November 7, 1917, providing for appraising and determining the value of 
the waterworks. with a view of ptirchasing the same. Inclosed herewith Is 
certificd copy of said résolution. l'U'ase consider tliis your notice of action 
of commissioners, and be governed tlureby, and proceed with any steps that 
may be necessary to be tak'.'ii by your company. 

"Yours truly, H. D. Lester, City Clerk." 

A copy of the resolution of November 9, 1917, was inclosed with 
said letter. On November 27, 1917, the water company answered the 
Lester letter of November 14, 1917, as foUows: 

"35—2960. 

"November 27, 1917. 
"To the Honorable Mayor and Commi.ssioner.s of the City of Wichita, Kan- 
sas — Gentlemen : 
"We beg to aeknowledge receipt of a letter from the city clerk, under date 
of the 14th in.st., Inclosiug a certifled co])y of a resolution of your honorable 
body under date of November 7, 1917, from which it would appear that it 
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is the désire of the cîty of Wichita to acquire title of the waterworks Sys- 
tem under section 9 of Ordinarice No. 266. 

"That section provides that the city shall hâve the right to purchase the 
Works 'at the appraised valuation of three disinterested parties, said ap- 
praisers to be selected in the following Hianner, namely: The city is to sseleet 
one; the said Jones, or assigns, to sélect one; and the two thus chosen to 
sélect a thlrd.' 

"While section 10 of the ordinance provides for a six months' notice o£ 
the intention to purchase, w* are not disposed to cause any delay, and if the 
city now desires to purchase the vs'orks as provided in section 9 of the ordi- 
nance, you may proceed to appoint your appraiser for the city, and upon be- 
Ing advlsed of your appointment the eompany will appoint its appraiser, and 
the appraisers so selected can be placed in communication and co-operation 
In the appointment of the thlrd man. 

"Yours truly, The Wichita Water Company, 

"By B. C. Elliott, Vice Près." 

December 13, 1917, Lester wrote Elliott as foUows: 

"December 13, 1917. 

"Mr. B. C. Elliott, Vice Président Wichita Water Company, Wichita, Kan- 
sas — I>ear Sir: Your letter of November 27, 1917, was read to the board of 
commissioners on December 11, 1917. 

"Communication read in full. 'Powell moved that the above communication 
()e recelved, flled, and copied in full in minutes of commissioners' proeeedings, 
and the board of commissioners to proceed, under franchise ordinance, to ap- 
point the appraiser to represent the city. Motion carried.' 

"This is notice to the water eompany of action taken by the board of city 
commissioners, Wichita, Kansas, relative to appointing appraiser to asslst 
lu making valuation of the waterworks System in Wichita. 

"Yours very truly, H. D. Lester, City Clerk." 

December 27, 1917, the board of directors of the water eompany 
adopted the following resolution: 

"Whereas, notice bas been recelved from the city clerk of the eity of 
Wichita, Kansas, dated December 13, 1917, of the resolution adopted by the 
board of commissioners December 11, 1917, empowering the board of com- 
missioners to proceed under franchise ordinance to appoint the appraiser to 
represent the city and notlfy the water eompany of such action in accordance 
wlth section 9 of Ordinance No. 266 of the city of Wichita, approved Septem- 
ber 19, 1882: 

"Therefore be It resolved by the board of directors of the Wichita Water 
Company that said notice be accepted, and that Mr. AVlUiam Wheeler, of 14 
Beacon street, Boston, Mass., be and Is hereby appointed a member of the 
board of appraisers to value the property of the Wichita Water Company In 
accordance with section 9. of Ordinance No. 266 of the city of Wichita, ap- 
proved September 19, 1882, herein referred to: and 

"Be It further resolved that the respective notices be given the board of 
commissioners of the city of Wichita and Mr. William Wheeler, of Boston, 
Massachusetts, of such appointment." 

On December 31, 1917, the water eompany wrote the following let- 
ter to the city : 

"Wichita, Kansas, Dec. 31, 1917. 
"The Honorable the Board of Commissioners of the City of Wichita, Kan- 
sas — Gentlemen: 
"The board of directors of the Wichita Water Company, at a meeting held 
December 27, 1917, adopted the following resolution: 

" 'Whereas, notice has been reeeived from the city clerk of the city of 
Wichita, Kansas, dated December 13, 1917, of the resolution adopted by the 
board of commissioners December 11, 1917, empowering the board of com- 
missioners to proceed under franchise ordinance to appoint the appraiser to 
. represent the city and notify the water eompany of such action, in ac-cordance 
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with sei-tidn 9 of Orrliiiance No. 266 of the city of Wichita, appfoved Septem- 
ber 19, 1SS2: 

" 'Thei'eforo lie it resolvPd by the lioard of directors of the Wiehita Water 
fompany that said notice bo accepted, and that Mr. William Wheeler, of 14 
Bcfieoii strppt, Jlo.'^toii, Jlass.. he and is hereby appointed a member of the 
board of aiipraispi-s to vabie tlie jjropprty of the Wichita Water Company, in 
afcordance witli section !) of Ordinaiice No. 266 of the city of Wichita, approv- 
ed Ser>t('iTil)or 10, 1SS2, referred to ; and 

" 'Be it furtlicr resolved tbat respective notices be given the board of com- 
niissioiiers of tlie city of Wichita and Mr. ^^'illiam Wheeler, of Boston Massa- 
chnsetts, of sncli appointiiient.' 

'•We resi)ec!:fnlly recinest that we be advised by the city of the name of its 
Hpp]'aiser, appointed iinder its résolution of December 11, 1917, so that notice 
may be glvcn Mr. Wheeler. in ordcM' tliat the two apjiraisers so selected may 
arrange a conférence, by telesraph or in person, to sélect the third member. 

"UcRarding the expense of the appralsement, it is po.ssible that the framers 
ot section 9. Ordinauce No. 266. conteraplated that the enfin? cost of same 
should be borne by the city; but. in view of it beins silent as to snch condi- 
tion, we hâve to susgest tbat, if the city agrées, and so indicates, the plan 
oiitlined below for apportionins the exiienscs can be followed: 

"The city and the water corapany to bear .iointly, .share and share alike, the 
cost, including fées and ail exjienses of the third appraiseï', but that the cost 
for fées and expenses of the two other members of the board of appraiser.s 
to be paid by their respective nominato]-s; also that the cost and expense of 
the introduction of évidence shall be ))aid by the city or the water compauy, 
whichever on whose bchalf and by whora snob évidence is introduced. 

"Yonrs respectfuUy, The Wichita Water Co., by Vice Près." 

On January 2, 1918, the commissioners of the city took action on the 
letter of the water company of December 31, 1917, as follows : 

"Wichita, Kan,sas, Jan. 2, 1918. 

"Commission met in regular adjoui'ued session, with Président Power in tlie 
chair. Crawford, Hadley, .Tackman, présent; Mayor Clapp absent. 

"The following aniong other proceedings were had: 

"Communication from Wichita Water Company, wherein they state that 
they hâve appointed Mr. William Wheeler. of Boston, Mass., as appraiser to 
represent them in appraising property of AVichita Water Company, and stat- 
ing method of handling expenses of appraising. road. Crawford moved that 
the communication be receivod and filed, and the city manager authorized to 
acknowledge receipt of same, and to state that tho city will name its repré- 
sentative at an early date. Motion carried." 

On January 4, 1918, L,. R. Ash, city manager, wrote to Elliott as fol- 
lows: 

"City of Wichita, Kansas, January 4, 1918. 

35 2966 

"Mr. E. C. Elliott, Vice l'i-es. Wichita Water Co., Wichita, Kansas— -bear Sir: 
This will acknowledge rc(;eiiit of yours of December ;Ust to the board of com- 
missioners relative to the aiipointment of appraisers for the valuation of the 
property of the Wichita Water Company, and in reply will say that tho 
commission bas instructed me to say to you that the appo'intment of the city's 
appraiser will be accomplished within a short time, when it is hoped that the 
valuation of tho property may proceed. Tn due time the commission will de- 
sire to go into the matter further with you as regards the détails for making 
the appraisal. 

"Very truly yours, L. R. Ash, Citv Manager. 

"LRA/S" 

On February 7, 1918, Ash again wrote ElHott as follows: 

"February 7, 1918. 
"Wichita Water Company, Mr. E. C. Elliott, Supt, Wichita, Kansas — 
Gentlemen: The city bas been somewhat delayed in its effort to appoint a 
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satlsfactory mau for the work of appraising the property of your company, 
looking to the purehase of the plant by the city In accordànce wlth th(> 
franchise provision ; but I hope that you will proceed with the préparation of 
the inveutory of the property, in order that we may not be unduly delayed 
in getting results. As quickly as we ean do so, our engineer will be aiijiointed, 
and no doubt there is a great deal of work that can be done in the prejiara- 
tion of the inrentory that will not need, at this time, the co-operatiou of the 
city's représentative. I hope, therefore, that you will take steps to go for- 
ward with the work, having my assurance that we will not delay the ap- 
pointment of the city's appraiser any longer than circumstanees will iiecos- 
sitate. 

"Very truly yours, L. R. Ash, City Manager. 

"LRA/S" 

[2] The complaint also alleged that the water company had been at 
ail times ready and willing to proceed with the appraisal of its water- 
works System as provided in section 9 of Ordinance No. 266, and to 
convey the same to the city by ail proper instruments and conveyances, 
but that the city had refused to further proceed with the appraisal of 
said waterworks system, and had attempted to repudiate the action 
already taken by it in the premises. The answer of the city was com- 
posed largely of conclusions of law or allégations of fact that would 
not hâve been admissible to vary the terms of the written instruments 
hereinbefore set forth. Corning now to a considération of the différent 
written instruments which constituted the contract to purehase the wa- 
terworks System on the part of the city, if any such contract existed, 
we turn to the resolution of November 9, 1917, not only because it 
was the first action on the part of the city, but also because it is to that 
action that ail subséquent proceedings referred. The whereas clauses 
of the resolution may be properly referred to as giving the reasons 
which induced the city to pass the resolution. The first whereas clause 
referred to section 9 of Ordinance No. 266 as giving the city the right 
to purehase the system of waterworks. The second refers to the pro- 
visions of section 9 which provides the manner of the valuation of the 
waterworks system. The third recites that the city desires to open ne- 
gotiations for the purpose of appraising and fîxing the value of the 
waterworks, to the end that the proposition may be submitted to the 
vote of the citizens of said city for their acccptance or their rejection. 
The fourth recites that it is deemed necessary to first détermine the 
valuation of said plant now operating in the city of Wichita; then the 
resolution itself directs and instructs the city manager to open nego- 
tiations with the water company, to the end that the valuation of the 
waterworks may be fixed as provided by the terms of section 9 of Or- 
dinance No. 266, and that after said valuation shall bave been fixed 
that if the same is deemed expédient a proposition to issue bonds for 
the purehase of said zvatem'orks may be then submitted to the citizens 
of said city. It thus appears from the whereas clauses and from the 
resolution itself that the nmyor and commissioners had in view the as- 
certainment of the value of the waterworks system, so that the propo- 
sition as to whether the city should purehase the waterworks system 
and issue bonds in payment thereof might be submitted to the vote of 
the citizens of the city for their acceptance or rejection. It nowhere 
appears in the resolution that the mayor and commissioners intended 
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to purchase the waterworks System without the proposition to purchase 
and to issue bonds was first submitted to the citizens of the city. It 
is no doubt true that the city was not entitled to hâve the value of the 
waterworks System determined in advance of the purchase, but this f act 
cannot prevent the court from determining what the intent of the may- 
or and commissioners was in passing the resohition of November 9, 
1917. They cannot be held to hâve intended to purchase the water- 
works System merely because they proceeded under a mistaken idea 
of their rights in the premises. In other words, if the resolution as a 
whole shows no intention of purchasing the waterworks System until 
the proposition had been submitted to a vote of the citizens of the city, 
the resolution cannot be held to be a déclaration of intention to pur- 
chase because the niayor and commissioners were proceeding on a 
wrong theory. What they did is the same, whether right or wrong. 
Proceeding now on the theory that ail the mayor and commissioners 
sought to do by the resolution of November 9, was to obtain a valua- 
tion which might be submitted to the citizens of the city of Wichita for 
the purpose mentioned, we corne to the other written documents bear- 
ing upon the question of purchase. The first is the letter of the city 
clerk of November 14, 1917. This letter inclosed a copy of the reso- 
lution of November 9, and anything the clerk may hâve said which was 
contrary to the resolution could hâve no effect and could not mislead 
the water company. The same is true as to the city manager. The next 
instrument in order of time is the letter of the water company to the 
mayor and commissioners, dated November 27. This letter acknowl- 
edges the receipt of the letter from the clerk of November 14, inclosing 
a certified copy of the resolution of November 9. The water company 
said in the letter that it would appear from the resolution that it was 
the désire of the citizens of Wichita to acquire title to the waterworks 
System under section 9 of Ordinance No. 266, but it appears also from 
the letter of the water company that it was not quite sure about the de- 
sire of the city, for in the closing part of its letter it says, "and if the 
city now desires to purchase the works as provided under section 9 
of the ordinance," then appraisers may be appointed. This letter sim- 
ply shows that the water company was in doubt as to whether the city 
desired to purchase the waterworks or not. ■ The next action of the 
city was on December 11, 1917, when on motion the communication 
of the water company was placed upon the minutes of the commission- 
ers' proceedings, and it was resolved that the commissioners proceed 
under franchise ordinance to appoint an appraiser to represent the 
city. This action of the mayor and commissioners was entirely con- 
sistent with the resolution of November 9, and did not alter the situa- 
tion in any respect. This action of the mayor and commissioners was 
communicated by the city clerk to the water company on December 13„ 
1917. The clerk says in his letter that it was notice to the water com- 
pany that action had been taken by the board of city commissioners 
relative to appointing appraisers to assist in making the valuation of the 
waterworks System. There never was any notice in terms given by the 
mayor and commissioners that they intended to purchase the water- 
works System. On December 27, 1917, the water company appointed 
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an appraiser to value the property of the water company and notice 
of this appointment wàs given to the city. On receipt of the notice of 
the appointment of an appraiser by the water company the commis- 
sioners of the city in regular session directed the city manager to ac- 
knowledge receipt of said notice and to state that the city vvould name 
its représentative at an early date. The city manager compHed with 
the instructions of the commissioners. Again on February 7, 1918, 
the city manager wrote the water company that the city had been some- 
what delayed in finding a satisfactory man for the work of appraising 
the property of the water company, but hoped that the water company 
would proceed, so there would be no undue delay in getting results, and 
that the city would appoint an appraiser as soon as possible. 

[3] It thus will be seen that ail the acts of the city and the corres- 
pondence between it and the water company subséquent to the resolu- 
tion of November 9 simply related to the matter of the valuation of the 
waterworks System pursuant to said resolution, and it clearly appears 
from the resolution itself that the mayor and commissioners had no 
intention of purchasing the waterworks system unless the valuation was 
known and the proposition submitted to the citizens of Wichita. There 
can be no spécifie performance, if the assent of another not a party to 
the contract is required. Ellis v. Treat, 236 Fed. 120, 149 C. C. A. 330. 
Right or wrong in their légal attitude, that is ail they intended to do, 
and ail they did do. In addition to the compelling force of the author- 
ities hereinbefore referred to, there is another feature of this case which 
required the court to be sure there was a contract on the part of the 
city, because in the way the alleged contract has been enforced the city 
is compelled to pay the valuation fixed by the court, instead of by the 
three appraisers. As a gênerai rule, an agreement to submit a matter 
to arbitration or valuation, or an agreement, an essential part of which 
is that a matter shall be submitted to arbitration, or valuation as for a 
sale or lease at a price or rent to be fixed by valuers, will not, be specif- 
ically enforced, nor will the court itself fix the price or substitute other 
valuers, since that would be to make a new contract for the parties. 
Where, however, the agreement to submit to valuers or arbitrators is 
a subordinate or unessential part of the contract, and the défendant 
refuses to submit the matter to arbitrators or valuers, the court itself 
in such a case may make the value by référence to a master or other- 
wise. 

[4-6] We recognize and follow the décision of this court in Castle 
Creek Water Co. v. City of Aspen, 146 Fed. 8, 76 C. C. A. 516, 8 Ann. 
Cas. 660, wherein it is held that the arbitration clause in a franchise 
granted by a city to a water company, such as the one in question in 
this case, is an unessential part of the franchise contract, and that, so 
far as the enforcement of a contract to purchase is concerned, it may 
be enforced in the manner followed by the court below. In the case 
mentioned, however, the franchise of the water company was to ex- 
pire in 20 years. Notice of intention on the part of the city to pur- 
chase the waterworks System was to be given one year in advance. 
The opinion in the case says: 
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"One year beforc the expiration of the term of the contract, the eity gave 
notice to the complainant that it wonld 'purchase said watorworks anrl ap- 
purtenautes at tlie tlme and in aecordance witli the provisions of said propo- 
sition and ordinances.' " 

Of course by such a notice there could iiot be any question but that 
the eity of Aspen had elected to purchase the waterworks System, but 
no such language is found in the record in the présent case. 

The case of Slocum v. City of North Flatte, 192 Fed. 252, 112 C. C. 
A. 510, is another case decîded by this court and relied upon by counsel 
for the water company. So far as the question of contract is concerned, 
however, it has very Httle relevancy. In the Slocum Case the eity of 
North Flatte appointcd its appraiser. The water company also ap- 
pointed an appraiser. The two appraisers so appointed selected a third, 
and the three so selected duly appraised the water plant at $85,021. 
This court directed the entry of a decree against the eity for the amount 
of the award. Prior to the appointment of the appraisers, and in Jan- 
uary, 1905, the electors of North Flatte, at an élection duly had for 
that purpose, voted by the requisite majority an issue of $60,000 of 
bonds of the eity to raise money to "build, purchase or otherwise ac- 
quire a System of waterworks to be owned and operated by the eity." 
The bonds so voted were subsequently signed by the proper officiais, 
duly registered as required by law, and were ready for negotiation 
whenever the eity was able to negotiate them. At the time of the élec- 
tion there was no other waterworks System in the eity that it could pur- 
chase, except the one belonging to the plaintiff. After such élection 
the eity rejected the price at which the water company ofïered to sell 
its plant, and proceeded in the way provided by the franchise ordinance 
to hâve appraisers appointed, who appraised the value of the water- 
works System as above stated. There was no déclaration by the eity 
that the object of the valuation by the appraisers was for any other 
purpose than purchasing the waterworks system. The case on its facts 
is not similar to the one before us. 

We hâve exaniined the cases cited by counsel for the water company 
wherein contracts similar to the one alleged to hâve existed in this case 
hâve been enf orced ; but this case turns entirely upon the question as 
to whether there was a contract, and we are of the opinion that ail 
the acts of the eity officiais in the premises were for the sole purpose 
of having a value placed upon the waterworks system, so that the prop- 
osition of whether the eity should purchase said system at the value 
determined upon might be submitted to the citizens of the eity, and 
that the mayor and commissioners never intended on their own author- 
ity to purchase the same. Being of such opinion, it necessarily results 
that there was no contract to purchase which could be enforced. 

The decree on the appeal of the eity. No. 5911, is reversed, with in- 
structions to the trial court to dismiss the action, with costs. This 
necessarily results in a dismissal of the appeal of the water comoanv 
No. 5903. 
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JAMES V. DAVIS, Director General of Railroads. 

(Circuit Court of Appeals, Eightli Circuit. April 14, 1922.) 

No. 5930. 

t. Carriers <g=»30— Exception to tariff classiflcaton heid not to abrogate provisfon 
that carrier was not obliged to fumisii spécial poultry cars. 

A note in tlie printed tarife and classification filed by a railroad Com- 
pany, stating that it was not obligated to furnisli spécial poultry cars. 
and requiring gliipper.s to pay the rental for sucli cars, whicli tlie Com- 
pany did not own, held not abrogated by a eircular containing excep- 
tions to the "classification" wliich did not contain the note, but provirted a 
différent classification and a lower rate for live poultry in carload lots. 

2. Carriers <g=32(2)— Cannot waive provisions of filed and published tariffs. 

A carrier is without power to waive a provision of its filed and pub- 
lished tariff respeeting the instrumentalities and facilities which it 
would furnish to shippers. 

3. Carriers <sx=>40— Railroad company held under no duty to furnish spécial poul- 

try cars to shipper. 

A carrier held under no duty to furnish to a shipper spécial poultry 
cars, which it did not own, and when it denicd its obligation to furnish 
such cars in its flled and published tariffg. 

In Error to the District Court of the United States for the District 
of Nebraska ; Joseph W. Woodrough, Judge. 

Action at law by Emmett E. James against James C. Davis, Director 
General of Railroads and Agent. Judgment for défendant, and plain- 
tifï brings error. Aflfirmed. 

The parties will be designated as they were in the trial court. The plaintiff 
commenced this action in a state court of Nebrasl;a against the railroad com- 
pany and Walkor D. Ilines, Director General of Railroads and Agent, to 
recover damages alleged to hâve been sustained I)y the plaintiff on account 
of the failure of défendant to furnish cars for the transpoitation of live poul- 
try in iuter.state commerce. The case was reuioved to the United States Dis- 
trict Court for the District of Nebraska and dismissed as to the railroad com- 
pany. Subsequently James C. Davis, Director General of Railroads and Agent, 
was substituted for the défendant, Walker D. Hinos. The trial of the action 
resulted in a directed verdict for the défendant, and this ruling is assigned as 
'error. The facts as they appeared at the trial were substantially as foUows: 

The plaintiff is a dealer in live poultry with his principal place of bitsiness 
at Falls City, Richardson county, Neb.. buying said poultry at various places 
in Nebraska and Kansas and shipping the same to the principal plant at Falls 
'City, and from there in carload lots to New York i\nd other Eastern markets. 
For this purpose, spécial cars are required. The défendant does not own any 
of thèse spécial cars. They are provided by the Live Poultry Transit Com- 
pany. The shipper pays the rental charge as specifled in the tariff. In the 
months of September and Octobcr, 1919, plaintiff required for the sh'pping of 
live poultry then on hand to the principal plant in Falls City, and also that 
whieh hàd been purchased from customers and was then in transit to Falls 
City, a large number of spécial cars. Between Sei)tember 8th and 13th plain- 
tiff gave orders to and made réquisitions on the agents, servants, and otHcers 
of the défendant for nine cars to Ix; used in shipping live i>oultry from the 
plant in Ifalls City, such cars to be furnished one each f)n September l.")th. 
lith, 19th, 22d, 24th, 26th, and 29th, and October Ist and :!d, vihich orders and 
réquisitions were duly received and acknowledged by the officers oî the de- 
fendant and were given and received at such times that in the usual course of 
business, they might and could hâve been filled, and such cars could hâve lie(>n 
at the poultry houso of the plaintifE at'B^ills City on the days for which the;*- 

@:s5For other cases see same topic & KBY-NUMBEU in ail Key-Numbered Digesta & Indexes 
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■were ordered. Défendant neglected and falled to furnlsh the cars and plaln- 
tiff claims that he suffered damages by reason thereof in the sum of $7,100.35. 
The defendant's predece.ssor in ollice, more tlian 30 days prior to the dates 
heretofore mentioned, when the spécial cars were to be delivered to plaintiff, 
adopted rates, rules, and régulations goveming the transporta tien of live 
poultry in carload lots and ineorporated the same into printed tariffs and 
classifications, and flled the same with the Interstate Commerce Commission 
at Washington, and pcsted and published the same as required by law. On 
the dates above referred to said tariffs and classifications were In full force 
and effect, and provided In respect to the transportation of live poultry m 
carload lots that the same would be transported by the défendant at rates 
specified in said tariffs. The transportation of live poultry from Falls City 
is governed by the provisions of the Western Classification and exceptions 
thereto which provide as foUows: 

"Defendant's Exhlbit 2. 
"Item. L. C. L. G. L. 

"9. Poultry or Pigeons Live. 

"See notes: 

"In coops or crates, L. C. D D 1 

"In coops or crates or in poultry cars, straight or mixed C. D., min. wt. 

18,000 Ibs., subject to rule 6-B 2 

"Note 1. Carload shipments must be accompanipd by caretakers. Rules 
governlng the transportation of caretakers wlll be found in carriers' tariffs. 

"Note 2. Feed and water may be loaded in the same car, but no weight al- 
lowance shall be made therefor. 

"Note 3. Ilatings provided do not obligate the carriers to furnish spécial 
poultry cars, and do not include the rentnl charge for spécial poultry cars; 
the reiital charge for such cars vvill be found in carriers' tariffs. 

"Note 4. Shipments will not be received for transportiition when consigned 
'To Order' or 'Notify.' " 

"Plaintiff's Exhibit 2. 

"Circular 17. 

"Exceptions to Classifications — Continued. 

"Rule No. Articles. Rating. 

"Poultry (Live), Carloads. 

"Poultry (Alive), O. L., in poultry cars or in stock cars (see 
note), actual weight, subject to minimum weight of 20,000 Ibs. 
1580 

"Note. Live iwultry may be shipped in stock cars, when in 
coops of sufflcient strength to be safely tiered. and when secure- Third 
ly braced to prevent shifting in the car, the loading to be so 
arranged as to permit feeding and watering in transit. When Class 
so tendered rates and minimum weights applicable on live poul- 
try in poultry cars, will apply. Rates 

"Feed and water furnished by and at the expense of the ship- 
per or owner, necessary to properly care for the live poulti-y 
while in transit, will be transported in the car containing the 
live poultry without charge. If more feed is furnished than is 
required for the journey, and surplus is removed from the car 
at destination by the owner, consignée or agent thereof, such 
surplus will be charged for at the less than carload rate prop- 
erly applicable thereto from point of origin to destination. 

"Shipments of live poultry, carloads, consigned 'To Order* 
will not be accepted. 

"Will not apply ou Nebraska intrastate tratfic except as pro- 
vided in rule No. 110. See rule 1590." 

In order that the ruling of the trial court may be understood, it is necessary 
to say that, foUowing a suggestion on the part of the court, the évidence as to 
the tariffs and classifications and the exceptions thereto was first Intrôduced. 
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When this évidence had been introduced, counsel for the plaintiff, hv per- 
mission of the court, liled an amended reply to the answer of the défendant, 
paragraph 2 of which alleged as follows: 

"2. And for a further reply in this behalf the plaintiff allèges the fact to 
be that at ail times nientioned in the plaintiff's pétition and for a long time 
liefore the dates therein mentioned and at ail times sinee the said défendant 
held itself out to the shipping public as ready, willing, and able to furnish spé- 
cial cars for the shipping of live poultry in carload lots ; that hetween tlie 
14th day of Septeinber and the 4th day of Oetober, 1919, the défendant fur- 
nlshed to the plaintiff six of such spécial poultry cars as alleged in the pétition 
herein, and during the time mentioned in plaintiff's pétition the défendant 
furnished to other shippers at lÀncoln, Table Rock, Pairbury, and Fremont, 
Nebraska, St. Joseph and Kansas City, Missouri, as also to shippers at other 
points not known to the plaintiff, spécial poultry cars for the shipping of live 
poultry in carload lots, thereby waiving any supposed rights which they may 
hâve had under the terms of the rules and régulations goveruing the ship- 
mérit of live poultry in carload lots as adopted and filed wlth the Interstate 
Commerce Commission as mentioned in the answer of the défendant. And 
the plaintiff further allèges the fact to be that at no time did the défendant 
give to the plamfiiff, as a'reàson for not fùruishing spécial poultry cars, that 
it eleeted not to do so by virtue of such alleged régulation, but, on the con- 
trary, repeatedly promised the plaintiff to furnish such spécial cars : that 
by virtue and in pursuance of such représentations made by the défendant 
of its ability, readiness, and willingness to furnish such spécial cars the j)lain- 
tifC made réquisitions and orders on the défendant for such spécial cars as 
alleged in plaintiff's pétition, which said orders and réquisitions were ac- 
cepted by the défendant, who then and there promised and agreed to and with 
the plaintiff to furnish such spécial cars; that relying on such promises so 
made by the défendant the plaintiff contiiiued to purchase live poultry, until 
by reason of the défendants failure and neglect to furnish such, cars he was 
obliged to cease buying poultry as alleged in his, pétition. And the plaintiff 
allèges that by reason of the acts, promises, and agreements of the défendant 
as above set forth the défendant is now estopped from relying on such alleged 
and régulation so flled with the Interstate Commerce Commission, and from 
denying its liability to furnish such spécial poultry cars to the plaintiff for 
the shlpment of his poultry in carload lots." 

After the amended reply was filed, counsel for the défendant moved that 
the jury be instructed to return a verdict in favor of the défendant on the 
pleadings and record as made, for the reason that the évidence and the ad- 
missions made in the pleadings precluded the plaintiff from niaintaining the 
cause of action stated in the pétition. This motion as heretofore stated was 
gràiited. 

F. A. Hebenstreit, of Omaha, Neb., and F. N. Prout, of Falls 
City, Neb., for plaintiff in error. 

J. W. Weingarten, of Omaha, Neb. (Kenneth F. Burgess, of Chica- 
go, m., of counsel, and Byron Clark and Jesse L. Root, both of Omaha, 
Neb., on the brief), for défendant in error. 

Before SANBORN and CARLAND, Circuit Judges, and TRIEB- 
ER, District Judge. 

CARLAND, Circuit Judge (after stating the facts as above). [1] 
The question arising upon the record is as follows: Was note 3 in 
the Western Classification of live poultry filed with the Interstate Com- 
merce Commission, Defendant's Exhibit 2, in full force and effect dur- 
ing the time mentioned in the pétition of the plaintiff, and, if so, did 
it justify the défendant in its refusai to furnish the plaintiff spécial cars 
for the transportation of live poultry. The uncontradicted évidence 
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showed that the plaintiff always shipped his live poultry under the third- 
class rate, minimum weight 20,000 pounds, as provided in PlaintiflF's 
Exhibit 2. In view of this fact, he daims that said exhibit controlled 
the classification and rate of shipment, and, as there was no such lan- 
guage in said exhibit as is fotmd in note 3 of Defendant's Exhibit 2, 
there was no déclaration by the défendant on file in connection with the 
classification and rates provided in Plaintiff's Exhibit 2, to the efifect 
that the ratings provided did not obligate the défendant to fumish spé- 
cial poultry cars, and therefore, as the défendant held himself out as 
a carrier of live poultry in poultry cars, he was bound to furnish such 
cars to the plaintiflf when requested to do so. It appears f rom the 
record that Circular No. 17, in whjch Plaintiflf's Exhibit 2,is found, 
provided on the title page thereof as foUows : 

"Rules, régulations and exceptions shown lierein wlll talte precedence over 
the classification govei-niug tariffs made .subject liereto. (.See rule 20.)" 

Rule 20 of the Western Freight Tarifï Bureau found in Circular 17 
reads as follows : 

"The term Western Classification. * * • Wliere Western Classiflcation 
or Current Western Classiflcation is referred to herein, tlie same Is intended 
to refer to Western Classification No. 55 (R. C. F.vfe's I. C. C. No. 13, F. S. 
C. Mo. No. 4), suppléments thereto and reissuos thereof." 

This Western Classification No. 55 is a classification containing De- 
fendant's Exhibit 2. It is therefore claimed that note 3 was super- 
seded by Circular No. 17. We do not think that it necessarily follows 
that ail of Defendant's Exhibit 2 was superseded. The language taken 
froin the title page of Circular No. 17, issued by the Western Ereight 
Tarifï Bureau, refers to rules, régulations, and exceptions that will 
take precedence over the "classification" governing tarrffs subject 
thereto. The ratings provided in Western Classification No. 55 are 
for— 

"l'otiltry or pigeons, live." "In coops or crates L. C. L. D. 1 (meaning double 
first-elass rate)." "In coops or crates or in poultr.v cars, straight or mixed 
car load min. W. T. 18,000 Ibs., subject to rule (i-B 2 (meaning second-class 

rate)." 

Plaintiff's Exhibit 2, being rule No. 1580 of Western Ereight Tarifï 
Bureau Circular No. 17, contains the following classification : 

"Poultry, Live, Carloads. Poultry (alive), C. L., in poultry cars or in stock 
cars (see note), actual weight, subject to minimum weight of 20,000 Ibs." 

This classification carried a third-class rate, which was a cheaper 
rate than those provided for in Defendant's Exhibit 2 taken from 
Western Classification No. 55. The rate was not only cheaperbut the 
minimum weight was larger. The défendant had said in its Exhibit 2 
with a double first-class and a second-class rate and a less minimum 
weight, that it was not obligated to furnish spécial poultry cars, that the 
ratings did not include the rental charge for spécial poultry cars and 
that the rental charge for such cars would be found in carriers' tariffs. 
It is now insisted that, because note 3 does not appear in Plaintiff's 
Exhibit 2 that the défendant is obligated to pay the rental stated in 
the live poultry tariffs to the Eive Poultry Transit Company, the owner 
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o£ the cars, for that is what plaintiff's contention amounts to, although 
it is carrying the poultry at a less rate than it did when it said that it 
would not furnish spécial poultry cars. As there is no express repeal 
of note 3 the express repeal, if it may be so called, being limited to 
"classification," we think whether note 3 has been superseded is a ques- 
tion of intention to be decided on ail the évidence. It appears from 
the record that Western Classification No. 55 is the principal document 
filed by the défendant showing the classification and rates for live 
poultry. Circular No. 17 of the Western Freight Tariff Bureau is, 
as its name dénotes, an exception to the regular classification. It does 
not seem reasonable to us that the défendant would intentionally abro- 
gate note 3, and carry live poultry at a cheaper rate, while the cars still 
belonged to the Live Poultry Transît Company, and the rental charge 
for their use still was a part of defendant's tariff. The évidence shows 
that in ail cases this rental charge was charged in the expansé bill 
against the shipper, or billed as an advance payment and paid by the 
consignée. Our conclusion therefore is, upon the whole matter, that 
note 3 was in force during the time mentioned in plaintiff's pétition 
when cars were requested. We think our conclusion is sustained by the 
following cases which relate to the construction of tariffs: Chicago 
Portland Cernent Co. v. I. C. R. Co. et al., 45 Interst. Com. Com'n R. 
477 ; Merrell-Soule Co. v. B. & O. R. Co., 49 Interst. Com. Com'n R. 
733 ; Ludowici-Celadon Co. v. E. J. & E. Ry. Co. et al., 39 Interst. Com. 
Com'n R. 407; Newman Lumber Co. v. M. C. R. R. Co., 26 Interst. 
Com. Com'n R. 97 ; Marx et al. v. I. C. R. Co., 36 Interst. Com. Com'n 
R. 519. 

[2] It remains to consider what effect note 3 had upon the duty 
of the défendant to furnish cars for the shipment of live poultry. So 
far as the allégations of plaintiff's complaint and reply touching the 
question of waiver of note 3 by the defendant's acts and déclarations 
are concerned, the question is not argued in the brief of counsel for 
plaintiff. The décisions of the court are such that the omission is well 
justified. Plaintiff could not waive the déclaration contained in note 3, 
as it referred to the instrumentalities and facilities for carnage that 
would be furnished by the défendant. Thèse under the law it was nec- 
essary to mention in the tariffs, and each shipper was bound to take 
notice of the same, and each shipper was entitled to the same treatment 
as ail other shippers by the défendant. The allégations in plaintiff's 
amended reply that the défendant furnished thèse spécial poultry cars 
to other shippers at Lincoln, Table Rock, Fairbury, and Fremont, Neb., 
and at St. Joseph and Kansas City, Mo., if true, simply show that the 
défendant was guilty of discrimination, if the circumstances and con- 
ditions were the same. The following authorities are décisive of the 
question as to whether the défendant could disregard note 3 as filed 
as a part of its tariff for the carriage of live poultry : Chicago & Alton 
R. R. Co. V. Kirby, 225 U. S. 155, 32 Sup. Ct. 648, 56 L. Ed. 1033, 
Ann. Cas. 1914A, 501; Davis v. Southern Pac. Co. (D. C.) 235 Fed. 
731; Hamlen & Sons Co. v. Illinois Cent. R. Co. (D. C.) 212 Fed. 
324; Zoller Hop. Co. v. Southern Pac. Co., 72 Or. 262, 143 Pac. 931. 

[3j The only remaining question is as to the duty of the défendant 



NEW TORK TRUST CO. V. FARMERS' IRB. DIST. 785 

(280 F.) 

to fumish spécial poultry cars to the plaintiff with note 3 on file with 
the Interstate Commerce Commission and published in its tariffs for 
the carriage of live poultry. An examination of the Interstate Com- 
merce Law and the several amendments thereof satisfies us that the 
law at the time the plaintiff's alleged cause of action arose did net dé- 
clare that it was the duty of the carrier to furnish or provide spécial 
types of equipment and that the law as announced in U. S. v. Penn- 
sylvania Ry. Co., 242 U. S. 208, 37 Sup. Ct. 95, 61 L. Ed. 251, rules 
this case. The following paragraphs from the syllabus in that case 
fairly state what the court decided : 

"The powers conferred on the Interstate Commerce Commission by the Act 
to Regiilate Commerce, as amended (Act Feb. 4, 1887, 24 Stat. 379 ; Act March 
2, 1889, 25 Stat. 855; Act June 29, 1906, 34 Stat. 584; and Act June 18, 1910, 
36 Stat. 539), do not Include the power to reqiilre carriers to provide and 
furnish oil tank cars — no question of discrimination belng involved." 

"When a carrier in Its published tariffs dénies any obligation to fumish 
tank cars, the fact that It publishes rates for commodities so carrled may not 
be construed as an offer, constitutlng a duty, to furnish such cars; and a 
flnding by the Commission to the contrary Is reviewable as a conclusion of 
law." 

See, also, Matter of Private Cars, 50 Tnterst. Corn. Com'n R. 652; 
Chicago R. I. Ry. Co. v. Lawton Refining Co., 253 Fed. 705, 165 C. 
C. A. 299, Eighth Circuit. We are of the opinion that the trial court 
did not err in directing a verdict for défendant. 

Affirmed. 
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FARMERS' IRR. DIST. v. NEW YORK TRUST CO. et al. 

(Circuit Court of Appeals, Eighth Circuit. April 14, 1922.) 
Nos. 5915, 5916. 

1. Waters and water courses «©3=2281/2, New, vol. lOA Key-No. Séries— Irrigation 

district bodholders cannot complain of terms of surrender made by their ap- 
pointées, uniess they defeat considération for bondhoiders' agreement. 

Where the bondhoiders of an irrigation district proposed to surrender 
a part of the bonds and to accept payment of the balance in smaller In- 
stallments at lower interest, if the United States would take over the dis- 
trict, and provlded that the détails of the taking over should be worked 
out by a board composed of the persons named in the proposai, the bond- 
hoiders cannot object to the détails as worked out by the board so appoint- 
ed by them, uniess they Invalidated the contract with the United States, 
so as to defeat the considération for the bondhoiders' agreement. 

2. Statutes (S=9l4l (2)— Nebraska statute conferring addltlonal power on Irrigation 

districts held not an amending act subject to requlrement as to inclusion of 
section or sections amended. 

i.aws Neb. 1917, c. 191, passed to enable irrigation districts organized 
nnder the laws of Nebraska to co-operate with the United States in the 
matter of Irrigation projects, as eontemplated by Act Feb. 21, 1911 (Comp. 
St. §1 4738-^740), was an Independent act complète In Itself, and not af- 
fected by Const. Neb. art. 3, § 11, providing that no law shall be amend- 
ed, uniess the new act eontalns the section or sections so amended. 

^zsFor otber caBcs eee same topic & KEY-NUMBBR in ail Key-Numbered DlgasU & Indexe* 
280 F.— 50 
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3. Waters and watep courses <s=3228"/2. New, vol. lOA Key-No. Séries— Nebraska 

irrigation district has authority to contract for opération by United States. 

Under Rev; St. Neb. 1913, § 3467, as amended by Laws 191T, c. 83, and 
iinder Laws Neb. 1917, c. 191, au irrigation district of Nebraska was 
given authority to make a contract for the opération of its project by tlie 
United States. 

4. Waters and water courses i@=323l— Opération of irrigation System does not 

give United States right to détermine amount of taxes to be ievied. 

A contract by a iNebraska irrigation district giving the United States 
authority to operate the district's System and obiiging the district to col- 
leet taxes sufficient to meet the expenses of opération, and to exercise the 
oontrol of the service given by Kev. St Neb. 1913^ $ 3465, as amended by 
Laws Neb. 1917, c. 82, for the purpose of enforcirig irrigation taxes, did 
not deprive the district of its power to détermine the amount of taxes to 
be levled, and did not invade the sovereign powers of the state. 

5. Waters and water courses <g=>2 17— Opération of Irrigation System for land- 

owners is not exercise of state sovereignty. 

ïhe management and opération of an Irrigation System for the benefit of 
the landowners is not an exercise of any of the powers of state sovereign- 
ty, so that a contract giving such management to the United States was 
not a grant of state sovereignty. 

6. Waters and water courses <s=>222— Interest of United States in irrigation dis- 

trict held to authorize contract by It. 

Where a state irrigation district had purchased from the United States 
Eeclamation Service a water right wliich was not yet paid for, and had 
contracted to carry through Its canals water for the réclamation project, 
ànd there was grave danger the Irrigation district would be unable to 
operate its System, the Réclamation Service had such an interest in the 
district that it might contract for the opération of the district under 
Act Fçb. 21, 1911, § 2 (Corap, St. § 4739), authorizing the Secretary of 
the Interlor to co-operate wlth irrigation districts for the construction 
or use of réservoirs, canals, or dltches. 

7. Waters and water courses <@=3222— Réclamation Service may operate Irriga- 

tion System wlthout acquiring title. 

The ReolaBiatlon Service has authority to take over the opération of a 
state Irrigation district System for the purpose of protectlng Its clalms 
against the district wlthout acqnlrlng absolute title to the project. 

8. Contracts <g=3300(3)— Party causing delay cannot object contract was not 

completed in time. 

A party to a contract cannot object that the terms of the contract were 
not settled withln the time specilled in his proposai, where the delay was 
caused by hlm. 

9. Waters and water courses <&=3228!/2, New, vol. lOA Key-No. Séries— Contract 

that Réclamation Service shouid "take over" irrigation system does not re- 
quire transfer of title. 

In a proposai by the bondholders of an Irrigation district, agreeing to 
reduee the principal and Interest of their bonds if the United States 
shouid take over the district, the words "take over" must be given their 
prlmary meaning, to assume control or management of, and do not requlre 
the transfer of absolute title to the United States, especially where the 
other provisions of the proposai were not consistent wlth an outrlght sale 
of the property to the United States, but were consistent wlth the as- 
sumption of management and control by the United States. 

10. Waters and water courses <g=>228i/2, New, vol. lOA Key-No. Séries— Contract 

between irrigation district and Réclamation Service held not burdensome to 
bondholders. 

A contract between the bondholders of an Irrigation district, whlch 
was unable to continue the opération of Its System, the failure of whlch 
would hâve resulted in loss to the bondholders, whereby the bondholders 
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agreed to surrentier less than 10 per cent, of their bonds and to give ad- 
ditional time at lower rate of interest for payment of the remalning bonds, 
in considération of tbe taking over and opération of the district by tbe 
United States, was not burdensome. 
II. Waters and water courses <©=3228i/2, New, vol. lOA Key-No. Séries— District 
held liable for interest on bonds to be canceled during delay in procuring ac- 
ceptance by Réclamation Service. 

Where the bondholders of an irrit;ation district agreed to release a por- 
tion of the Ijonds and to accept a lower rate of interest on the last of the 
bonds, on condition that the United States should tal^e over the opération 
of the System and should procure frora the Secretary of the Interior tho 
approval bi' the United States for the terms of payments of the remaining 
bonds of the district, the district was properly charged with interest on 
ail its bonds pri(jr to tlie time it procured the approval of the Secretary 
of the Interior, though before that date it had performed the condition of 
securing a contract for the opération and maintenance of its System l)y 
the United States. 

Appeal from the District Court of the United States for the District 
of Nebraska; Joseph W. Woodrough, Judge. 

Action begun at law by the New York Trust Company and another 
against the P'armers' Irrigation District, which was transferred to the 
equity docket on the fîling of an équitable answer by défendant. From 
a decree awarding plaintiffs the money rehef sought, but sustaining the 
validity of the contract attacked, both parties appeal. Affirmed. 

See, also, 280 Fed. 797. 

Some years prior to June 22, 1015, there existed a corporation organized 
and existing under the laws of the state of New Jersey, known as the Tri- 
State Land Company. ïhis coiporiitlon had been engagea in the construction 
and completion of an irrigation pro.ieet in the counties of MorriU and Scotts 
Bluff, Neb., which was to l)e supplied with water taken from the North Platte 
river tlirough a gravity canal, tbe headgate of which was about one-half mile 
east of the Nebraska-Wyomiug state boundary line on the north side of the 
North Platte river and of a total length of approximately 86 miles. Upon 
completion of the canal the opération thereof was plaeed in charge of tbe 
Farmers' Mutual Canal Company, a subsidiary corporation of the Tri-State 
Land Company. On or about January 23, 191.?, said irrigation canal and ita 
headgate, and al! of the irrigation works and the appurtenances thereunto 
belonging, were transferred and conveyed by the Tri-State Ivand Company and 
the B^'armers' Mutual Canal Company to the Farmers' Irrigation District, a 
Nebraska corporation, in considération of bonds of sald district of the ag- 
gregate par value of $2,703,000, bearing interest at 6 per centum per annum, 
payable semiannually, no part of the principal of which was to be paid during 
the flrst 10 years. Said bonds were deposited by the Tri-State Land Company 
with and turned over to the New Yorlï Trust Company as collatéral security 
to secure tbe payment of certain bonds theretofore issued by sald Tri-State 
Land Company in tbe principal sum of $1,6Î)1,000, of which bonds the said 
New York Trust Company was trustée. 

For a long time prior to June, 1915, the Farmers' Irrigation District and 
the Tri-State Land Company had been insolvent and vvithout pecuniary re- 
sourees to meet their obligations, and the irrigation project, which had been 
constructed as heretofore stated and transferred to the Farmers' Irrigation 
District, was in danger of becoming an absolute failure, with the conséquent 
loss of ail money that had been invested therein. A bondholders' comraittee, 
the Tri-State Land Company, and the Farmers' Irrigation District had been 
engaged continuously in trying to solve the problem of how to continue tho 
opération of the irrigation system and the distribution of water for the bene- 
fit of the agricultural lands lying within the bouudaries of the district. There 

@=5For other cases see same toplc & KBY-NUMBER in aU Key-Numbered Digests & Indexe» 
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ïiad been efforts made and negotintions had with the réclamation officers of 
the United States, in charge of what is known as the North Platte irrigation 
ïiroject, which obtains its water for irrigation purposes from the Pathfinder 
réservoir, located on the North Platte river in the state of Wyoming. The 
Tri-State Land Company had entered into a contract with the United States 
by whleh the Land Company had obllgated itself to pay $500,000 for the rlght 
to take water from the Pathfinder réservoir, there was a balance of $475,000 
due on the contract, and the faihire to make the stipulated payment had 
oaused the United States to threaten a forfeiture of the right. The TTnlted 
States was désirons of having the Farmers' Irrigation District assume this 
contract and of acqniring the permanent carriage right of 250 second feet of 
water throngh the main canal of the Farmers' Irrigation District from the 
North Platte river to Ued Willow creek for the irrigation of an additional 
unit to be included in the North Platte project of the United State.s. In this 
condition of affairs, the Tri-State I^and Company bondholders' committee. by 
C. N. Wright, agent, and W. N. Fergnson, bondholder, made the foUowing 
proposai to the Farmers' Irrigation District: 

"To the Farmers' Irrigation District: 

"Whereas, there is a prosiiect of the United States taking ovcr and operat- 
ing the Farmers' Irrigation District canal ; and 

"Whereas, there has been discussion between représentatives of said dis- 
trict and the bondholders' committee of the Tri-State Land Company and 
W. N. Fergijson. who holds practieally ail of said bonds, as to the terms on 
which said Iiondholders and said W. H. Fergnson would be willing to modify 
the terms and conditions of payment of said bonds in the event of the United 
States taking over said district canal: 

"Now, in order that the pnrpose and intention of said bondholders may be 
deflnitely understood, said bondholders' committee and W. H. Ferguson pro- 
pose: 

"First. To tnrn over to taid district for caucellation $203,000 of said dis- 
trict bonds. 

"Second. To reduce the interest rate on the remainder of said bonds from 
6 per cent, semiannual to four per cent, per nnnum ; and 

"Thii-d. To adopt the government plan of payment on the balance of said 
bonds, to wit, 2 per cent, of interest and principal of said bonds shall be paid 
for each of the flrst 4 years, 4 per cent, of said interest and principal shall be 
paid for the flfth and sixth years, and G per cent, of said interest and princi- 
lial shall be paid each the next 14 years. 

"This prop<jsltion is ttiade upon the considération and with the understand- 
Ing that it is to further and facilitate the negotiations with the United States 
respecting latter taking over said district irrigation Works, which negotiations 
are to be brought to a conclusion within 2% years from date of this instru- 
ment ; it being understood that the other détails, terms. and conditions for 
the taking over of said district irrigation works by the United States shall be 
worked out by a board consisting of Andrevi' Wei.ss, as advisory member, and 
S. K. Warrick and C. N. Wright, of Scotts Bluff, Neb., repre.senting the bond- 
holders, and John Mneller, of Bayard, Neb., and L. L. Raymond, of Scotts Bluff, 
Neb., representing the district. The vote of three of the four active members 
of said board shall be binding. If said board shall fail in its negotiations 
with the United States, it shall tben fonnulate a revised schedule of time of 
payments of bond iiriiieipal and interest, which revised schedule shall be 
lilaced in force and effect by the bondholders. 

"It is also understood that the proposition lierein contained is not a part 
considération for the passage by the district of contract now pending between 
the Tri-State Land Company, Farmers' Irrigation District, and the United 
States, but is an entirely separate, distinct, and independent proposition. 

"In the event that aboVe board flnds its duties and plans interfered with by 
lack of légal aiithority, then said boàrd shall join in securing the requisite an- 
thority ; it being understood, hovv'ev'er, that lack of authority for district 
action shall not preclude the board from endenvoring to carrj' out its plans 
through individual contractual relations between the landowners and the 
bondholders ; it being understood that there sluiU be no action of this board 
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tliat will Invalidate the existing lawful obligation oï the district in the 
instance of the bonds remaining after the cancellation of the $203,000 as 
hereinabove provided. 

"Dated this 22d day of June, 1915. 

"Tri-State Land Companv Bondholders' Committee, 

"By C. N. Wright,' Agent. 
"W. N. Ferguson, Bondholder." 

In considération of said proposai, the electors of the Farmers' Irrigation 
District, at an élection du) y held, voted in fiivor of the adoption and ratifica- 
tion of the caiTiage contraet heretofore mentioned and the assiimption by the 
Faimers' Irrigation District of the obligation of said !f475,000 owing to the 
TJnited States by the Tri-States Land Company. The committee appointed in 
the proposai met from time to time for the purpose of framing and perfectlng 
a course of procédure by which the United States could enter into a contraet 
to take over and operate Ihe works and System of the Fanners' Irrigation 
District during the period in which said bonds were being paid and satisfled. 
Thèse negotiations were carried on for a period of more than two years, and 
required repeated visits to Washington, D. O., for the purpose of making a 
complète présentation of the entire scheme to the Department of the Interior 
and the United States Keclamation Service. As a resuit of t.hcse negotiations 
Ihe following contraet was executod by and between the United States and the 
Farmers' Irrigation District: 

"This agreement, made Deceraber 12, 1917, between the United States of 
America, acting in this behalf by the Secretary of the Interior, Réclamation 
Service, pursuant to the Act of .Tune 17, 1902 (.'52 Stat. .588), and acts amenda- 
tory thereof and suppleraentary thereto, and the Farmers' Irrigation District, 
a corporation organized and existing under the laws of the state of Nebraska, 
hereinafter styled the District, its suceessors and assigns, witnesseth: 

"Whereas, by contraet dated August 10, 1015, with the United States, the 
IHstrict purchased the right to the delivery of water stored in Pathfinder 
réservoir of the North Flatte project, agreeing to pay therefor the sum of 
$475,000 in annual installments as therein specified ; and 

"Whereas, by the terms of the aforesaid contraet the United States acquir- 
ed the permanent carriage right of 250 second feet of water through the Dis- 
tricfs main canal from North Flatte river to Red Willow creek for the irriga- 
tion of an additional unit proposed to be included in the North Flatte project 
of the United States ; and 

"Whereas, the United States in its necessary drainage of its North Flatte 
Project lands must carry the drainage through the District'» lands, and can 
consequently effect a considérable saving and dérive ranch benefit from the 
acquisition of the right for co-operative use of the District's drainage works, 
heretofore or hereafter construetod : and 

"Whereas, it is necessary for the District to secure some readjustment of 
the annual payments to the bondholders, including a lower schedule of pay- 
roent in the beginning years in order (1) that any possible default upon said 
bonded indehtedness may be obviated ; (2) that prompt paymeut may be made 
to the United States of the sums due annually for storage water" contraet ; 

(3) that the District may at ail times maintain its irrigation works in such 
condition of repair and efficiency as to insure proper carriage and delivery of 
water to the United States, as provided in said contraet of August 10, 1915 ; 

(4) that a proper drainage System may be constructed within said District and 
so designed as to permit joint use by tho United States for drainage of the 
North Flatte project lands ; and 

"Whereas, in connection with said readjustment, it is necessary that the 
United States should hâve such control and superviision over the irrigation 
works and System of the district, and thelr opération and maintenance, as 
will fuUy and completely protect the interests of the United States in said 
agreement of August 10, 1915, for storage water for the District and carriage 
rights for the United States, as well as conserve the water supply and aid the 
United States in the drainage of its North Flatte project lands: 

"Now, therefore, in considération of the bondholders and the District mak- 
ing a satisfactory arrangement as between themSelves, that is acceptable to 
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the Secretary of the Interîor, and properly provldlng among otlier thlngs 
for— 

"(a) Caneellation of tlie bondholders of $203,000 of the $2,203,000 of bonds 
outstanding. 

"(b) Four per cent. Interest per annum payable annually, instead of the 
présent six per cent, per annum payable semiannually. 

"(c) Adoption of the United States' 20-year plan of payment ; and 

"In further considération of the mutual covenants herein contained, anil 
the mutual advantages to be derived, it is agreed: 

"The District shall convey to the United States in trust, as provided by 
the laws of the state of Nebraska, the irrigation works and Systems of the 
district, which shall be operated and malntained by the United States until 
full payment has been made to the United States for the purchase of stored 
water and full payment shall hâve been made on the bonds herein referred 
to. The trust conferred upon the United States shall terminale upon full pay- 
ment of aîl amounts due the United States and of ail obligations on account 
of the bonds herein referred to, unless said trust is continued by mutual agree- 
ment of the parties hereto, but shall in any event terminate 30 years from 
the date of conveyanee by the District to the United States. 

"2. Ail expenditnres made by the United States for the District shall be 
paid by the District as part of the opération and maintenance of the irriga- 
tion Works and System, and shall become due on March 1, in advance or 
imder sueh other plan as may be required by the Secretary of the Interior. 
Any amount not paid when due shall bear interest frpm such date until 
the date of payment at the rate of 10 per cent, per annum, and the United 
States shall be authorized to avail itself of any remédies which may be neces- 
sary in order to procure payment from the District The District shall an- 
nually levy and coHect taxes sufficient in amount for the gênerai f und to 
meet the necessary expenses of opération and maintenance of the irrigation 
Works and System and the annual payments to the United States for storage 
water, and for the bond fund to meet the payments due the bondholders. 

"3. The District shall exercise its authority under the law to shut ofE the 
water supply from any land for which the District taxes hâve not been paid 
in full within two years from the date when due, and the United States, 
through its représentative operating and maintaining the works of the Dis- 
trict, may exerci.se said authority to shut off water. The District will co- 
operate with the United States by the exercise of ail its powers in securing 
ail practicable economy in the use of water. 

"4. The District shall at its own expense perform ail drainage work neces- 
sary to care for the seepage on its lands, othervvise irrigable, and will permit 
the United States to use such portions of the District's drainage works as may 
be necessary for the drainage of the lands in the North Flatte project under 
such conditions and arrangements as may be agreed upon. The District shall 
take ail necessary action to provide for the réclamation by drainage of as 
large an area each year as may be practicable, and shall, so far as practicable, 
reclaim ail the water-Iogged area in the District within 4 years from the date 
of this contract. 

"5. That ail expenses in the readjustment or payment of said bonds shall 
be provided for in the contract between the District and the bondholders, and 
the United States shall in no way be liable for any portion of such expense, 
for the payment of said bonds, or the interest thereon. 

"6. This contract shall become binding on the parties hereto and effective 
only when there has been submitted to the Secretary of the luterior satis- 
factory évidence that $203,000 of the $2,203,000 bonds of the District outstand- 
ing hâve been canceled, and that there hâve been deposited with him certlfled 
copies of the agreement entered Into between the bondholders and the District 
and declared by him in writing as satisfactory, which papers shall provide, 
among other things: 

"(a) That the bondholders of the District shall accept 4 per cent, interest 
per annum payable annually on the $2,000,000 of bonds left outstanding, ia 
lieu of the 6 per cent, semiannually provided for in said bonds; and 

"(b) That the payment of said $2,000,000 of bonds outstanding, together 
with the interest thereon, shall be in the percentage provided for payment of 
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constriK'tion cliai'ses on reelamatidn projeots In accôrdance witli section 2 of 
tlie Heclamation Extension Act of Angust 13, 1914 {Corap. St. § 47î3b]. ■ 

•'T. No member of or deli^gate to Congress, or résident conimissioner, after 
lils élection or appointment, or eitlier before or after lie bas qualifled, and 
(Inring bis continuance in ofliee, shall be admitted to any sbare or part of tbis 
c-ontract or agreement, or to any benefit to arise thereupon. Notbing, how- 
over, herein eontalned, sball be eonstrued to extend to any ineorporated Com- 
pany, wbere sueh oontract or agreement is made for the gênerai beneflt of 
sucii incorporation or eompany, as provided in section 110 of tbe Act of Con- 
gress approved Mardi 4. 1909 (?,^ Stat. 1109 [Comp. St. § 10286]). 

"Tbis agreement is execiitetl in pnrsnance of a resolution of tbe board of di- 
rectors of the District, of which a certitied copy Is hereto attacbed. 

"In witness wbereof this eontract bas been executed on behalf of tbe par- 
ties and tbe seal of tbe District bas been attacbed. 
"The United States of America, 

"liy Franklin K. l,ane, Secretary of tbe Interior. 
"Farmers' Irrigation District, 

"By F. H. lîiege, Président, 
"B. J. Seger, Secretary." 

Tbis eontract was d\ilv executed on bebalf of tbe United States by Its 
Secretary of the Interior,' Franklin K. Lane, and on bebalf of the irrigation 
district "by its président and secietary. On Deeember 17, 1917, notice was 
glven bv 'resolution of tbe acceptance <if tbe proposai by défendant. It is 
conceded tbat tbe proposai of Jnne 22. 1915. was executed as stated, and tbat 
the gigners of the sanie obligated their principals. It is c-onceded tbat the 
«•ontract between tlie United States of America and the Farmers' Irrigation 
District was properly executed. except it is deuied tbat the District or the 
United States had the power to agrée to do the tbings which they agreed 
to do. A formai deed of conveyance was made and delivered to the United 
States by the Farmers' Irrigation District, tbe granting clause of which is 
as foUows: 

"Now, therefore, in considération of the premi.ses and of the benefits and 
advantages to accrue to said Farmers' Irrigation District uuder said eontract 
and the deed executed in pursuance of its terms, tbe said Farmers' Irriga- 
tion Disti-ict, a corporation duly organized under and pursuant to the laws of 
the State of Nebraska, does hereby sell and coiney unto tbe United States of 
America, in trust, the irrigation work.s and System of tbe Farmers' Irrigation 
District, a corporation, for tiie uses and purposes specitically set fortb and 
stated in the said ctmtract ai)prnved by tbe Sccretary of the Interior .fuly 17, 
1917, and executed by and between the District and the United States, aeting 
througb the Réclamation Commission on September 10, 1917, whicli eontract 
and ail its ternis and provisions are hereby referred to and made a part of 
rhis conveyance, and it is hereby declared tbat this conveyance shall be in- 
lerpreted and eonstrued as between the parties hereto under and according 
to ail of the terms, provisions, conditions, and limitations of said eontract. 

"ïo bave and to hold tbe property above conveyed unto the United States 
of America, in trust, for the uses and purposes set forth in the eontract here- 
in referred to." 

On NoVvmber 14, 1918, the New York Trust Company et al., hereafter call- 
ed plaintifis. commenced an action at law against the Farmers' Irrigation Dis- 
trict, hereafter called défendant, for the purpose of recoveriug the sum of 
^15,000 elaimetl to be due upou 1,000 Interest coupons attacbed to the bonds 
of the défendant issued as hereinbefore stated, which coupons liad matured 
,Tuly 1, 1918. The defenilant by answer admitted the issuance and delivery 
of the bonds and coupons as elaimed by the plalntitfs, but pleaded as an 
équitable défense tbe eontract elaimed to liave been made by the plaintiffs by 
tbe proposai of June 22, 1915, and the acceptance thereof and compliance witli 
its terms by the défendant. The action was transferred to the equity docket. 
The cause came on for trial, and tbe court rendered judgment in favor of 
plaintiffs for the sum of ?]5,000, with interest thereon from July 1, 1918. 
The court also found tbat the proposai of .Tune 22, 1915, and the performance 
by the défendant of tbe stipulated re(iuirements upou which the proposai was 
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based, constituted a valld contract between the plaintiffs and the défendant, 
and should be enforeed according to its terms. 

It had developed, however, durlng the trial, that, of the total number of 
bonds issued by the défendant, $&7,300 of the same were not coutrolled by 
the plalntiff bondholders' commlttee, and six months was given défendant iu 
whlch the holders of siieh bonds might eomply with the requirements of the 
Secretary of the Interior, and that the défendant should also hâve the same 
time to submit satisfactory proof that the readjustment of the bonded debt 
and rate of interest provided for in the contract executed by plaintiffs and 
défendant, as enforeed by the deeree of the court, had been declared by the 
Secretary of tiie Interior in writlng as satisfactory to him, within the pur- 
view of paragraph 6 of the contract executed by the Secretary of the In- 
terior* The relief therefore granted to the défendant was œade interlocutory, 
for the purpose of arranging the matters above speclfled. The défendant ap- 
pealed from that part of the deeree in favor of the plaintiff, and such appeal 
is known in this court as Ko. 5768. On April 14, 1921, the cause agaiu came 
on for hearing upon the pétition of the défendant to hâve the interlocutory 
deeree entered f^eptember 18, 1920, made final and absolute. At the request 
of the plaintiffs the case was reopened and some additional testimony taUen. 
The défendant produced the bonds that were not subject to the control of 
the bondholders' commlttee, and it was coneeded by the plaintiffs that the 
bonds were produced by the défendant with past-due coupons attached. The 
défendant also produced the foUowing certificate by the Secretary of the In- 
terior: 

"The Secretary of the Interior. 

"Washington, February 14, 1921. 

"I, John Barton Payne, Secretary of the Interior, do hereby certify that 
the reau.)ustmeut of the bonded debt of the Farmers' Irrigation District, the 
rate of interest thereon, and terms of payment thereof, as deereed and pro- 
vided for in the interlocutory deeree of the United States District Court for 
the District of Nebraska, entered on September 8. 1920 (case of New York 
Trust Company et al. v. Farmers' Irrigation District), is satisfactory and ac- 
ceptable to me, within the purview of paragraph 6 of the contract between 
the United States and said Farmers' Irrigation District, signed by the Secre- 
tary of the Interior on December 12, 1917, condltioned, however, upon the 
production and delivery to the clerk of said court, for the purpose of being 
subjected to the modifications prescribed in said deeree, of ail of the $97,300 
of the bonds of said district mentioned therein which are not held by the 
Tri-State Land Company bondholders' commlttee, in excess of the principal 
sum of $50,000, the cancellation of $203,000 of said bonds in the control of 
said bondholders' commlttee as provided in said deeree prescribed of ail of 
the residue of said bonds, exeepting the said $50,000 of those not in said coin- 
mittee's control, this being accepted by me as a substantial complianee in 
that behalf with the said contract of December 12, 1917. 

"John Barton Payne, Secretary." 

The trial court, after again considering the case and the évidence, entered 
a final deeree enforcing the contract between plaintiffs and défendant accord- 
ing to its terms, and also providing for the adjustnient of the bonded debt of 
the défendant according to the terms of the contract. From this deeree the 
plaintiffs appealed, and the appeal is known in this court as No. 5915. The 
défendant also appealed, and that appeal is known as No. 5916. We believe 
that enough bas been stated to présent the several contentions of the parties. 
Additional facts may be stated, however, if it becomes necessary in consider- 
ing any particular contention. 

Jessee L. Root and Fred A. Wright, both of Omaha, Neb. (John J. 
Sullivan and Byron Clark, both of Omaha, Neb., on the brief), for 
New York Tfust Co. and others. 

Halleck F. Rose, of Omaha, Neb. (L. L,. Raymond, of Scotts Bluff, 
Neb., Charles P. Craft, of Aurora, Neb., and John F. Stout, Arthur 
R. Wells, and Paul L. Martin, ail of Omaha, Neb., on the brief), for 
Farmers' Irr. Dist. 
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Before CARLAND and STONE, Circuit Judges, and TRIEBER, 
District Judge. 

CARLAND, Circuit Judge (after stating the facts as above). [1] 
The considération on the part of plaintiffs for the proposai of June 
22, 1915. was the taking over of defendant's irrigation works by the 
United States, the negotiations to accomplish which they desired to fur- 
ther and facilitate. The détails, terms, and conditions of such taking 
over, other than those specified in the proposai, were to be worked out 
by a board composed of the persons named therein. The plaintiffs are 
not parties to the contract of December 12, 1917. The parties to that 
contract find no fault with it, and so far as the record shows are willing 
to perform it. As the détails, terms, and conditions thereof, other than 
those specified in the proposai, were left to a board appointed by the 
plaintiffs themselves, they cannot complain of such détails, terms, and 
conditions, unless it can be said that they necessarily render the con- 
tract void ; in other words, the plaintiffs, to show a failure of considér- 
ation for the proposai, must show that the contract of December 12, 
1917, and the deed executed by défendant in pursuance thereof, do not 
for some reason constitute a taking over by the United States of de- 
fendant's irrigation works, within the meaning of those words as used 
in the proposai, or that the contract is so répugnant to the specified 
terms of the proposai as to render it void. 

Taking up the objections made by counsel for plaintiffs to the valid- 
ity of the contract of December 12, 1917, we proceed to consider the 
contention that the défendant had no authority under the laws of Ne- 
braska to make it, and that, if said laws confer such authority, such 
laws and the acts of défendant thereunder are void, as attempts to sur- 
render and grant to the United States the inaliénable sovereign powers 
of the State of Nebraska, known as the police power and powers of tax- 
ation and eniinent domain. By the last clause of the proposai of June 
22, 1915, it is made apparent that the bondholders anticipated that 
there might be a want of légal authority on the part of défendant to 
enter into an agreement whereby the United States could take over and 
operate the defendant's irrigation canal. Therefore the board appoint- 
ed by the proposai was authorized to join with the défendant in secur- 
ing the requisite authority. 

[2] The défendant is a public corporation of Nebraska. Section 
3465, Rev. Stats. Neb. 1913, prescribes the powers and duties of the 
board of directors of such corporation. Section 3467 of the same stat- 
utes provides how the title to property of such corporations shall be 
held. Undoubtedly for the purpose of enabling irrigation districts or- 
ganized under the laws of Nebraska to co-operate with the United 
States in the matter of irrigation projects, as contemplated by the Act 
of February 21, 1911, 36 Stat. 925, 926 (Comp. St. §§ 473S-4740), the 
Législature of Nebraska on March 28, 1917, passed chapter 191, Laws 
of Nebraska 1917, p. 464. Under the décisions of the Suprême Court 
of Nebraska, this law would not be affected by section 11 of article 3 
of the State Constitution, which prQvides in substance that no law shall 
be amended unless the new act contains the section or sections so 
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amended. Chapter 191 above referred to is an independent àct, com- 
plète in itself. State v. Cornell, 50 Neb. 529, 70 N. W. 56; Zimmer- 
man v. Trude, 80 Neb. 503, 114 N. W. 641 : State v. Ure, 91 Neb. 31, 
135 N. W. 224; Stevvart v. Barton, 91 Neb.' 96, 135 N. W. 381 ; State 
V. Hevelone, 92 Neb. 748. 139 N. W. 636; Hoopes v. Creighton, 100 
Neb. 517, 518, 160 N. W. 742, L. R. A. 1917C, 1146, Ann. Cas. 1917E, 
847: Allan v. Kennard, 81 Neb. 289, 116 N. W. 63. 

[3] By ihapter 83, L.aws 1917, p. 196, section 3467, R. S. Neb. 1913, 
was amended so that by cbapter 191, supra, and chapter 83, full power 
and authority, in our opinion, was given to the défendant to make the 
contract of December 12, 1917. Chapter 82, Laws Neb. 1917, p. 194, 
in amending section 3465, Rev. Stat. Neb. 1913, expressly authorized 
control of the service by the défendant for the purpose of enforcing 
irrigation taxes. We are unable to find from this législation or the 
contract that the sovereign powers of the state of Nebraska referred to 
were invaded or attempted to be granted away. 

[4, 5] It is claimed, however, that as the United States is to operate 
the irrigation System that the amount of expenses for opération and 
maintenance are within its control, and therefore the right to détermine 
the amount to be levied is taken from the défendant. We are of the 
opinion that this is not a reasonablc construction of the language used. 
The défendant is only obliged to levy and collect taxes suffirent to meet 
the necessary expenses of opération and maintenance of the irrigation 
Works and System, and what the necessary expenses are the défendant 
bas a right to détermine for itself, because its obligation to levy the 
taxes extends only to the amount necessary for the opération and main- 
tenance of the irrigation Works and System. T.y the contract of Au- 
gust 10 1915, made between the Tri-State Land Company, the défend- 
ant and the United States, it was agreed that the charges for opération 
and maintenance of the irrigation system should be estmiated m ad- 
vance by defendant's board of directors. So that pnor to December 
12 1917, it had been settled as to where the power to determme the 
amount of the annual expenses for opération and maintenance should 
be lodged. The mère management and opération of an irrigation Sys- 
tem for the benefit of the landowners cannot be said to be an exercise 
of any of the powers of state sovereignty. H the défendant had em- 
ployed a manager to operate its system, the manager would not be ex- 
ercising any of the powers of state sovereignty. and the fact that de- 
fendant conveyed its irrigation system to the United States, who was 
its creditor, in trust, for the purpose of management, does not change 
the situation. 

[6] It had also been provided by the contract of August 10, 1915, 
above mentioned, which obligated the défendant and the Tri-State 
Land Company to pay to the United States $475,000 for water stored 
in the Pathfinder réservoir, and which granted to the United States a 
permttnent carriage right of 250 second feet of water through defend- 
ant's main canal from the North Flatte river to Red Willow creek for 
the. irrigation of an additional unit to be included in the North Flatte 
project of the United States, that the United States should pay to de- 
fendant as an opération and maintenance charge for the carriage of 
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water through def endant's main canal one-fifth part oî such âmourits as 
should be expended by défendant each year for the opération and 
management of its works used in diverting and carrying the water of 
the United States. The facts recited show thatthe United States had 
a direct and important interest as to how de fendant' s irrigation systeni 
should be managed. It was to use this System for carrying its own 
water, and also was a créditer of défendant in the sum of $475,000, 
both of which important interests the évidence shows were in danger 
of being lost through the inability of the défendant to longer operate its 
irrigation System. It is also recited in the contract of December 12, 
1917, that the c6-operative use of the defendant's drainage works would 
be for the benefit of the North Flatte project of the United States. 

We are of the opinion that the foregoing facts bring the situation 
within the provisions of section 2 of the Act of February 21, 1911, 36 
Stat. 926, which authorizes the Secretary of the Interior, upon terms to 
be agreed upon, to co-operate with irrigation districts for the construc- 
tion or use of réservoirs, canals, or ditches as might be advantageously 
used by the government and irrigation districts. So far as the expendi- 
ture ôf money by the United States in connection with the irrigation 
works is concerned, the contract provided that ail thèse expenditures 
should finally be paid by the défendant as part of the opération and 
maintenance of the irrigation works. We hâve no doùbt but that the 
Secretary of the Interior had full power and authority to make the 
contract. The fact that he did make it shows a construction by the 
Department of the Interior of the statutes relating to the Réclamation 
Service favorable to the contention of counsel for défendant. 

[7] It is further claimed by counsel for the plaintiffs that the Secre- 
tary of the Interior had no authority to bind the United States to oper- 
ate any irrigation project which the United States did not hold by ab- 
solute title. We are of the opinion that the laws in existence relating 
to the Réclamation Service gave the United States the power to take 
over the opération of the irrigation system for the purpose of securing 
the payment of a debt contracted by the system to the United States. 
Not much spécifie authority is needed for a créditer to take over the 
management of a debtor's property with the latter's consent, in order 
to protect the creditor's rights. 

[i,9] The objection that the taking over of defendant's irrigation 
System was not made within the time limited by the proposai, or the con- 
tract with the United States completed within such time, even if the 
statement upon which the objection is based is true, which we do not 
décide, cannot be relied on by plaintiffs to defeat their contract as the 
xlelay was caused by them. The contention that the words "take over," 
found in the proposai, meant that the United States should purchase 
the irrigation works of défendant and become the owner thereof, must 
fail, as being contrary to the intention of the parties making and ac- 
cepting the proposai. The primary meaning of the words is "to assume 
control or management of," and in any event the transaction between 
the défendant and the United States was clearly a taking over of the 
irrigation system, whatever the words might mean in some other con- 
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nection. It will hardly be contended that the vvords ever are or could 
be used for the purpose of conveying title. 

The "détails, terms, and conditions for the taking over" were left 
to a board appointed by the plaintiflfs. Their action as to the manner 
of taking over is very strong évidence of how the plaintiffs and de- 
fendant understood the meaning of the words. If the plaintiffs had in- 
tended that there should be a purchase by the United States of the ir- 
rigation System, it wôuld hâve been very easy to hâve said so in the pro- 
posai. There was no considération for a purchase mentioned, and at 
the time the proposai was made no one knew just what arrangement 
could be made with the United States. To hâve tied the matter up, 
so that there must be a purchase, would hâve defeated the object of 
the proposai in the beginning. There would be $2,000,000 in bonds 
left to be paid after the cancellation of the $203,000 in bonds, and 
nothing was said about the United States assuming the payment of 
the bonds. The first whereas clause of the proposai speaks of the 
United States taking over and operating the Farmers' Irrigation Dis- 
trict canal. If the words "take over" meant an outright purchase of 
the irrigation System, plaintiffs would hâve had no interest in the opér- 
ation of the System. We are of the opinion that, from the proposai 
itself, no other meaning can be given to the words "take over," except 
that they meant the assumption and control or management of the ir- 
rigation System. 

[10] We find no violation of the express stipulations of the propos- 
ai, and if the détails, terms, and conditions of the taking over are not 
satisfàctory, they are as the board appointed by the plaintiffs them- 
selves made them. So far as the contract being burdensome is con- 
cerned, the situation of the parties must be taken into considération. 
The record fairly shows that the bonds held by plaintiffs would hâve 
been worthless if the défendant had been obliged to continue alone to 
manage and operate the affairs of the irrigation system. $203,000 
worth of bonds surrendered, where there was a possibility of saving 
$2,000,000 would seem to be a small matter. It would extend this 
opinion beyond ail reasonable limits to notice everything that has been 
discussed in the briefs of counsel. As to the main contentions, we are 
satisfied that at the time the court entered its final decree, its action 
was just and right between the parties. 

[11] So far as the appeal of the défendant is concerned, the ques- 
tions raised thereby are not entirely free from difficulty. Défendant 
claims that, if its acceptance and the performance of the conditions of 
the proposai made a vaiid contract between the plaintiffs and défend- 
ant, that contract ought to be enforced as of the date when défendant 
clàims it had fully performed the conditions required of it; to be more 
spécifie, not later than January 1, 1918. The judgment for the plain- 
tiffs is for interest coupons which became due July 1, 1918. If the 
contract should be enforced as of January 1, 1918, then there would 
be $203,000 in bonds which would hâve drawn no interest after that 
date, and the balance of the bonds would bave drawn interest in ac- 
cordance with the terms of the proposai or contract between the parties. 
The amount involved is, of course, considérable. Generally speaking, 
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if it could be said that the delay in the performance of the contract was 
wholly attributable to the plaintiffs, then the contract ought to be en- 
f orced as of the date claimed. Section 6 of the contract, however, pro- 
vides that it shall not become binding and effective until there bas been 
submitted to the Secretary of the Interior satisfactory évidence that 
$203,000 of the $2,203,000 bonds of the défendant outstanding had 
been canceled, and that there had been deposited with the Secretary 
certified copies of the agreement entered into between the plaintiffs 
and the défendant, and such agreement declared by him in writing as 
satisfactory. 

The refusai of the plaintiffs to perform the tenns of the. proposai 
prevented a strict compliance with this section. It was, however, a 
matter between the défendant and the United States, and the Secre- 
tary of the Interior was satisfied with the decree of the court compelling 
the plaintiffs to perform the terms of the proposai. If the United 
States or the Secretary of the Interior was satisfied, the plaintiffs can- 
not be heard to complain, so far as compliance with section 6 is concern- 
ed. The objections of the plaintiffs to the performance of the proposai 
cannot be said to be frivolous. Some of the objections présent ques- 
tions concerning which lawyers might differ, and therefore the court 
cannot say that the plaintiffs intentionally and without cause delayed 
the settlement between the parties. We are inclined to the view that 
the trial court's action in the premises should be sustained, and we there- 
fore affîrm the decree below; plaintiffs and défendant paying ail the 
costs of their own appeal. 

Affirmed. 



FARMERS' IRR. DIST. v. NEW YORK TRUST CO. et at. 

(Circuit Court of Appeals, Eiglith Circuit. April 14, 1922.) 

No. 5768. 

Appeal and error ®=380(6)— Decree allowing district bondholders interest, but 
requiring district to perform furfner acts, heid not final. 

In a suit by the bondliolders of an irrigation di.strict to recover inter- 
est, a decree allowing plaintifCs the interest sued for and reserving dé- 
cision as to the validity of the contract whereby the plaintiffs agreed to 
accept a lesser rate of interest and to cancel a portion of their bonds, oji 
condition the United States took over the irrigation System until the 
défendant could procure the assent of the Secretary of the Interior to the 
terms of payinent of the bonds, as required by the proposai of the bond- 
holders, was not a final decree, so that an appeal therefrom must he di.s 
mlssed. 

Appeal from the District Court of the United States for the Dis- 
trict of Nebraska ; Joseph W. Woodrough, Judge. 

Action begun at law by the New York Trust Company and another 
against the Farmers' Irrigation District, but transferred to the equity 
docket when défendant filed an équitable answer. From a decree re- 
quiring the défendant to pay the interest on its bonds sued for, but 
reserving détermination of the validity of the contract between plain- 

<Ê=>For other cases see same topic &. KBY-NUMBER in ail Key-Numbered Dlgests & Indexe» 
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tiffs and défendant for réduction of the principal and interest of the 
bonds until défendant should hâve an opportunity to obtain the ap- 
proval o£ the Secretary of the Interior to the new terms of payment 
for the bonds, défendant appeals. Appeal dismissed. 

Halleck F. Rose, of Omaha, Neb. (Charles P. Craft, of Aurora, 
Neb., L. L. Raymond, of Scotts Bluff, Neb., and John F. Stout, Arthur 
R. Wells, and Paul L. Martin, ail of Omaha, Neb., on the brief), for 
appellant. 

Jesse L. Root and Fred A. Wright, both of Omaha, Neb. (John J. 
Sullivan and Byron Clark, both of Omaha, Neb., on the brief), for 
appellees. 

Before CARLAND and STONE, Circuit Judges, and TRIËBER, 
District Judge. 

CARLAND, Circuit Judge. The judgment from which this appeal 
was taken was not a final judgment. It did not become final until the 
trial court finally passed upon the équitable défense of appellant. The 
-same questions which are raised on this appeal hâve been considered 
in No. 5916, being the cross-appeal of appellant in No. 5915, 280 
Fed. 785. 

This appeal is therefore dismissed, with costs. 



MORRISEY et al. v. SHENANGO FURNACE CO. et a!. 

(Circuit Court of Appeals, Eiglith Circuit. April 14, 1922.) 

No. 59.38. 

Injunction ©=:388— Decree limiting future expenditures of village hetd void for 
want Of jurisdiction. 

A court of eiiuity i.s without jurisdiction to enjoin a village and itg oni- 
eers from expeudiug for municipal purposes more than a sum prescrlbert 
during each six niouths of a four-year period in the future, and a deeree 
grantlng sucli an injunction, there being no findiug of any illégal action 
by défendants, held void. 

In Error to the District Court of the United States for the District 
of Minnesota ; Page Morris, Judge. 

Suit in Equity by the Shenango Furnace Company and others against 
The Village of Buhl and others. From a judgment adjudging E. J. 
Morrisey and others in contempt for violation of an injunction, they 
bring error. Reversed. 

Tbe Shenango Fuinace Company, a corporation of Pennsylvania, and a tax- 
payer of the village of Buhl, a municipal coi'poration of Minnesota, and here- 
after called plaintiff, on or alK>ut Seiitember 11, 1918, commenced an action in 
equity in the court below against said village and the presideiit, recorder, 
treasurer, and trustées thereof, hereafter called défendants, for the purpose 
of enjoining and restraining said défendants and their successors in office 
from expending rtoney or contracting obligations in the future In an amount 
greater than the court might find was a reasonablo maximum amount for such 
:\ village to expend annually for village purposes. The water, light, power, 

For other cases see same topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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ànd building commission and the public library board of said village and tlie 
members of said commission and board were subsequently made parties de- 
fendants. 

The défendants answered the complaint of the plaintiff and ou November 
4, 1918, the cause came on for hearins, whereupon the foUowing stipulation 
signed by counsel for the respective parties was filed in the trial court: 

"It is hereby stipulated betwecu tlie plaintiff herein and the défendants 
berein that the tacts in said case are as set torth in the deeree liereto at- 
tached, and that the court muy order and enter the said decTee and the in- 
.l'unction therein provided for, and that the same may be entered, without taxa- 
tion of costs, forthwith." 

A deeree was entered pursuant to the stipulation on the same day as fol- 
lows: 

"Tbis cause having come on for hearing before the undersigned, one of the 
judges of the œurt above entitled, Washbuiii, Bailey & Slitchell having ap- 
peared as solicitors and as attorneys for the plaintiff, and Victor L. Povk'cr, 
l'ryberger, Fulton & Spear, and Thad S. Bean having appeared as solicitors 
and attorneys for the défendants, and stipulations having been entered into 
between said parties for a deeree and the issuance of an injuuctiou pursuant 
thereto, and the court being fully advised in the promises, the court now finds 
as follows: 

"A. That the plaintiff is a foreign cor])oration organized and existing under 
and by virtue of the laws of the state of l'ennsylvania and is a citizen of said 
State ; that said plaintiff is a property owner and taxpayer in the défendant 
village of Buhl, and that the amount Involved in this controversy is upwards 
of $3,000, exclusive of costs and interests ; that the défendants and each of 
Ihem are cltlzens and résidents of the state of Minnesota, and the court bas 
.iurisdiction of said cause. 

"B. Further, that the amounts hereinafter specified are the maximum 
amounts défendants are entitled to expend for and on behalf of ail ujunicipal 
purposes during the four-year period hereinafter specifled ; that it is neces- 
sary for the proper conduct of the mtmicipal affairs of said défendant village 
that there be a i)rompt collection of ail charges for water, light, and heating 
service furnished by said municipalily ; that in the pending litigation said 
défendant village lias ineurred certain attorney's fées and expenses ; and, 
further, that it may be reasonably necessary and désirable for the défendant 
village or the défendant water, light, power, and building commission, as the 
case may be, to purchase a certain boiler, and, under certain conditions, for 
the défendant village to purchase a certain property for use as a public mar- 
ket or potato warehouse ; and the court further flnds that prior to October 
1, 1918, certain claims were duly presented to the défendant village for ex- 
penditures theretofore made or liabilities ineurred in its behalf ; that there is 
now pending a certain order in thls suit restraining and enjoining certain of 
said défendants and each of them from certain aets ; and it is hereby or- 
dered, adjudged and decreed: 

"(1) That for a term of four years from and after October 1, 1918, the de- 
fendant village of Buhl, the défendant water, light, power, and building com- 
mission of said village, and the défendant publie library board of said village, 
and ail officers, agents, and employés of said défendants, and each of them, and 
ail représentatives and subsidiary boards of said village of Buhl, shali be and 
they hereby are limited to a total municipal expeuditure of $48,000 for each 
six months period of said terra, plus ail local municipal revenues actually 
collected by or on behalf of said village, or any of said défendants, within 
each of said periods, for charges made and municipal service reudered during 
each such period, to private consumers, neither said village, nor any depart- 
ment, board, or commission thereof, or therein to be considered a private con- 
sumer within the terms of this judgment, ail local municipal revenues collect- 
ed by or on behalf of said village or any of said défendants, for charges prior 
to October 1, 1918, not to come withip the said expénditures herfeby llmitéd, 
but to be applied on Indebtedness accruing prior to October 1, 1918, the inten- 
tion hereof being that said sum of |4S,000 for each six months period is to be 
the maximum limit of expenditure of any funds collected or to be collected 
by gênerai taxation, both through gênerai levies of taxes and any levies for 
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the construction, maintenance, and support of the water, liglit, heat, and 
Power plant, library, parks and ail other municipal activities ; that sald total 
nnmieipal expenditures for or on behalf of sald village and ail departments 
tliereof including said commission and said board, pursuant to tlie foregoing, 
sliall be and the same liereby are limited as foUows, period by period: 

"October 1, 1918, to April 1, 1919, the sum not to exceed $48,000 plus ail 
local municipal revenues actually collected vrithin said period for charges made 
und services rendered including municipal light, heat, or water service, with- 
in said period. 

"April 1, 1919, to October 1, 1919, the sum not to exceed $48,000 plus ail local 
municipal revenues actually collected within said period for charges made and 
services rendered, including municipal light, heat, or water service, within 
said period. 

"October 1, 1919, to April 1, 1920, the sum not to exceed $48,000 plus ail local 
municipal revenues actually collected within said period for charges made 
and services rendered, including municipal light, heat, or water service, within 
said period. 

"April 1, 1920, to October 1, 1920, the sum not to exceed $48,000 plus ail 
local municipal revenues actually collected within said period for charges 
made and services rendered, including municipal light, heat, or water serv- 
ice, within said period. 

"October 1, 1920, to April 1, 1921, the sum not to exceed $48,000 plus ail 
local municipal revenues actually collected within said period for charges 
made and services rendered, including municipal light, heat, or water service, 
within said period. 

"April 1, 1921, to October 1, 1921, the sum not to exceed $48,000 plus ail 
local municipal revenues actually collected within said period for charges 
made and services rendered, including municipal light, heat, or water service, 
within said period. 

"October 1, 1921, to April 1, 1922, the sum not to exceed $48,000 plus ail 
local municipal revenues actually collected within said period for charges 
made and services rendered, including municipal light, heat, or water service, 
within said period. 

"April 1, 1922, to October 1, 1922, the sum not to exceed ,$48,000 plus ail 
local municipal revenues actually collected within said period for chargea 
made and services rendered, including municipal light, heat, or water service, 
within said period. 

"The local municipal revenues referred to in the foregoing being only those 
collected from private consumera, as above specified ; that said défendants 
and each of them, and ail ofQcers and employés thereof, be enjoined and pro- 
hibited from making any expenditure or incurring any debt or liability for or 
on behalf of said village or any commission or board thereof, or for any 
municipal purpose during any one of said six mouths periods in excess of said 
amount limited as aforesaid, nbthing herein contained to affect the right of 
the défendants, or any of thenï, to levy or receive the amount of taxes which 
they are or may be authorized to levy by the statutes of the state of Minne- 
sota in such cases made and proyided, ail tax collections within said four-year 
period to be used in the discharge of municipal indebtedness incurred prier to 
October 1, 1918, and thereafter, within the limits herein specified. 

"(2) That said défendants and each of them, as the case may be, shall re- 
quire prompt payment of ail amounts which may become due on behalf of 
said municipality from every source other than taxes raised by gênerai levy, 
and in particular, shall require prompt, payment of ail amounts which may 
become due for water, light, or heating service furnished by said village or 
said water, light, power and building commission. 

"(3) That notwithstanding the foregoing, the défendant village or the de- 
fendant commission, as the case may be, may purchase a boiler for the muni- 
cipal water, light, and heating plant, if the same be deemed necessary, at a 
price of approximately $22,000 for the purchase and Installation of said boiler, 
the cost thereof not to be reckoned or included in said municipal expenditures 
limited as aforesaid ; that the défendant village is hereby allowed and au- 
thorized to pay ail its attorney's fées and expenses incurred by it in the 
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pending suit, said amounts not to be reckoned or included in said municipal 
expenditures limited as aforesald. 

"(4) That said défendant village shall be enjoined and restrained from pur- 
chasing the building commonly known as the Range Mercantile Company 
Building, or lot «n whlch the same is situated, exeept and unless said village 
shall purchase the same from and eut of the amount which said village is al- 
lowed to expend from and after October 1, 1918, up to April 1, 1919. 

"(5) Tliat any funds now on hand or vchich may be hereafter recelved dur- 
ing said four-year period by said défendants, or any of them, either from 
gênerai taxation or any other source, shall be applied and expended in paying 
the principal and interest of the existlng bonded Indebtedness of said village 
as the same may accrue, and in paylng warrants and ordera heretofore issued 
or which (withln the said maximum limits herein fixed), may be hereafter is- 
sued for expenditures made or liabllities incurred for municipal purposes, and 
ail said warrants or orders, whether heretofore issued or hereafter issued, to 
be paid in the order and manner provided by the statutes of said state of 
Minnesota. 

"(6) That in the event any controversy arises between said défendant village 
and said défendant water, llght, power, and building commission, or between 
said village and said library board, with refprence to any expenditure of any 
part of the above maximum amount, or wlth référence to incurring any lia- 
bility withln said prescribed limits, either by said commission or by said 
board, at any time during said four-year period, or with référence to any ap- 
portionment of any part of the said amount so allowed to be expended between 
ail said défendants, then said controversy shall be referred to this court for 
appropriate disposition, and for the purpose thereof, this court retains juris- 
diction of the pending suit, but in the meantime the total expenditures made 
or incurred by ail of the défendants together shall not exceed the total of 
$8,000 a month from October 1, 1918, up to any given Ist day of April or Ist 
day of October during said period, plus ail local municipal revenues actually 
coUected as aforesaid. 

"(T) That if défendants shall faithfuUy carry eut the terms of this judg- 
ment and the injunction herein provided for, and shall abide thereby, but 
only in such event, then said plaintiff shall not question, nor be allowed to 
question, either in this suit or otherwise, any of the warrants or orders of 
said défendant village heretofore issued or the warrants or orders of any of 
said défendants to be hereafter, within the limit herein specified, issued during 
said four-year period, on the ground that they are in excess of the limitations 
authorized by law, nor shall plaintiff question, on the ground that they are 
in excess of the limits prescribed by law, warrants or orders for ail lawful 
bllls incurred during the latter half of August, 1918, and during the month of 
September, 1918, exeept for the purchase of that certain property, heretofore 
referred to as the Range Mercantile Company Building and lot, as to which 
said défendants shall be governed by the foregoing provisions. 

"(8) That upon issuance of the writ of injunction hereinafter provided the 
restraining order now pending in this suit shall be vacated and set aside as to 
ail the défendants, exeept as to matters covered thereby and which are en- 
joined and prohibited herein and in the injunction to be* issued. 

"(9) That a writ of injunction enjoining and restrainhig défendants as here- 
in specified in paragraphs numbered 1, 2, 3, 4, 5, 6, 7, and S, and in the form 
hereto attached, shall forthwith Issue ont of said court and under its seal, 
but that no costs shall be allowed to either party in the pending suit. 
"Let a writ of injunction issue as above provided." 

An injunction was also issued on the same day as provided in paragraph 9 
of the deeree and was duly served. On July 5, 1921, the plaintlffs in error 
were ordered to show cause why they should not be punished for contempt In 
violating the injunction. On July 18, 1921, there was a hearing on the order 
to show cause. It was shown and admltted that during the periods mentioned 
in paragraph 1 of the deeree the village of Buhl had expended over and above 
the amount Timited by the deeree the sum of $232,615.78 ; that E. J. Morrisey 
F. J. Demel, Jr., T. P. Corey, N. h. Johnson, Matt Kayfes, W. Jacobs, George 
R. Barrett, and A. Chère, as offleers of said village of Buhl or members of the 
two boards hereinbefore mentioned, had intentionally and knowingly taken 
280 F.— 51 
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part in violatlng the Injunction as to the expenditure of money or the con- 
tracting of obligations in excess of the amount limited by tiie decree. They 
were found gullty of contempt by the- court, and sentenced to imprisonmeiit 
for a period of 60 days each in the county jail for St. Louis county, Miun., 
whereupon thé plaintift's in error brought said judgment liere for review. 

Warner E. Whipplè, of Diiluth, Minn. (A. R. Folsom, of Buhl, 
Minn., on the brief), for plaintifïs in error. 

W. D. Bailey and Alfred Jaques, U. S. Atty., both of Duluth, Minn. 
(Washburn, Bailey & Mitchell, of Duluthç Minn., on the brief), for 
défendants in error. 

Before CARLAND, Circuit Judge, and TRIEBER and POELOCK, 
District Judges. 

CARLAND, Circuit Judge (after stating the facts as above). We 
do not stop to consider whether the proceeding to punish plaintifïs in 
error for contempt was civil or criminal, or brought hère by the right 
method. Section 1649a, U. S. Comp. Stat. (39 Stat. 727), nor whether 
the decree entered pursuant to the stipulation was anything more than 
a contract between the parties which had received the approval of the 
cgurt. 21 C. J. p. 815. We shall assume for the purpose of this case 
that the decree was strictly judicial, but even so the stipulation mani- 
festly could not confer power upon the court to do that which the court 
could not do under any known rule of equity jurisprudence. The only 
défense made in the court below or hère by plaintifïs in error was, and 
is, that the trial court had no jurisdiction of the subject-matter dealt 
with in the decree. Ex parte Reed, 100 U. S. 13, 23, 25 L- Ed. 538; 
Ex parte Fisk, 113 U. S. 713, 5 Sup. Ct. 724, 28 L. Ed. 1117; In re 
Nielsen, 131 U. S. 176, 184, 9 Sup. Ct. 672, 33 L. Ed. 118. 

Eaying aside this contention for a moment, we notice what seems to 
us a vital defect in the decree, which in our opinion rendered the in- 
junction issued upbn it absolutely void; that defect being that the de- 
cree did not adjudge the plaintiffs in error guilty of anything. It did 
not find that they had violated any law, statutory or common, or that 
they had been guilty of f raud or abuse of discrétion. One might gather 
from the decree that in the opinion of the court the village officers were 
spending too much money, from the fact that the decree limited the 
amount which they should spend during certain periods for four years 
in the future, but this inference alone would not sustain the injunction. 
The contention of counsel for plaintifïs in error that the court had no 
jurisdiction of the subject-matter is based upon the proposition stated 
by counsel substantially as f ollows : That the détermination by the 
trial court in advance of the extent of the financial necessities of the 
village of Buhl for a period of four years in the future wherewith to 
enable it to function governmentally and discharge the public, political, 
and governmental duties imposed upon it by reason of its character as 
an agency of the state government was a matter wholly non judicial in 
its character, and one which was confided exclusively by law to the 
législative or administrative judgment and discrétion of the plaintiffs 
in error, constituting in their collective officiai capacity the village coun- 
cil. We are clearly of the opinion that the contention of counsel is 
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Sound. East St. Louis v. Zebley, 110 U. S. 321, 324, 4 Sup. Ct. 21, 
28 L. Ed. 162 ; Clay County v. McAleer, 115 U. S. 616, 618, 6 Sup. Ct. 
199, 29 L. Ed. 482 ; Meriwether v. Garrett, 102 U. S. 472, 26 L- Ed. 
197; New Orléans Waterworks Co. v. New Orléans, 164 U. S. 471, 
17 Sup. Ct. 161, 41 L. Ed. 518; Alpers v. San Francisco (C. C.) 32 
Fed. 503. opinion by Justice Field ; McChord v. L. & N. Ry. Co., 183 
U. S. 483, 22 Sup. Ct. 165, 46 L. Ed. 289; 21 C. J. 156; 10 R. C. L. 93. 

We are unable to find that the decree entered falls within any ac- 
knowledged head of equity jurisprudence. The trial court was wholly 
without jurisdiction to punish the plaintiffs in error for contempt, and 
therefore its judgment was and is void. We may properly say that the 
allégations of the complaint, if proven, show a state of afïairs in re- 
gard to the expenditure of public moneys by the officers of the village 
of Buhl that call strongly for législative action by the state of Minne- 
sota, and we must présume that such action will be, if not already, 
taken. So far as our own jurisdiction is concerned, the jurisdiction of 
the trial court is questioned only as a court of equity, and not as a 
fédéral court. Therefore this court has jurisdiction to review the 
judgment in contempt. 

Judgment reversed. 



SALEM TRUST CO. v. MANUFACTURERS' FINANCE CO. et al. 

(Circuit Court of Appeals, First Circuit. April 11, 1022.) 

No. 1515. 

1. Removal of causes <g=»30— Citi/enship of nominal party held not to defeaf rigilit 

of removal. 

Joinder of a défendant, wliieh is a citizen of the same state as coraplain- 
ant, but is merel.y tlie depository of tlie fund in controvers.y between the 
other parties, without any intere.st therein, hcld not to defeat the righl 
of remoyal by tlie principal défendant, whieh is a nonre.sident. 

2. Courts <|=372(l)— Fédéral courts not bound by state décisions as to priority 

between assignées. 

The question whether, as between two successive assignées of the saine 
chose in action, the fact that the second first gave notice to the debtor 
gives him priority is one of gênerai jurisprudence, on whicli the fédéral 
courts are not bound by the décisions of the courts of the state wliere the 
parties réside and the assignments were made. 

3. Assignments <s=385— First notice to debtor gives priority as between successive 

assignées of chose in action. 

Under the rule of the fédéral courts, as between two successive assignées 
of the same chose in action, the second prevuils if he was the first to 
give notice to the debtor. 

Brown, District Judge, dissenting. 

Appeal from the District Court of the United States for the District 
of Massachusetts ; George W. Andersen, Judge. 

Suit in equity by the Salem Trust Company against the Manufactur- 
ers' Finance Company and another. Decree for défendants, and com- 
plainant appeals. Affirmed. 

^=:5For other ca.ies see same topic & KEY-NUMBER in ail Key-Numberea Digesta & Indexe» 
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Alexander Whiteside, of Boston, Mass. (Raymond P. Baldwin and 
Warren, Garfield, Whiteside & Lamson, ail of Boston, Mass., on the 
brief), for appellant. 

Robert G. Dodge, of Boston, Ma^s., for appellee Manufacturers' 
Finance Co. 

Before BINGHAM and JOHNSON, Circuit Judges, and BROWN, 
District Judge. 

BINGHAM, Circuit Judge. This is a bill in equity brought by the 
Salem Trust Company, a Massachusetts corporation, against the Manu- 
facturers' Finance Company, a Delaware corporation, and the Interna- 
tional Trust Company, a Massachusetts corporation, to establish ihe 
alleged right of the Salem Company as against the Finance Company 
to a sum deposited by the Finance Company with the International 
Trust Company. 

The suit was originally brought in the superior court of Massachu- 
setts, but was removed by the Finance Company to the District Court 
on the ground of diverse citizenship. After removal the plaintifif, the 
Salem Company, filed a motion to remand the cause, which wa^ denied. 

The case was then heard on agreed facts from which it appears that, 
on May 16, 1919, the Nelson Blower & Furnace Company assigned to 
the Salem Company the indebtedness, to the amount of $45,000, of the 
Murray & Tregurtha Corporation to it under a contract for the con- 
struction of certain marine engines; that, on July 15, and again on 
September 20, 1919, the Blower & Furnace Company assigned the same 
indebtedness to the défendant, the Finance Company, on the former 
date to the amount of $40,000 and on the latter $10,000; that ail of the 
assignments were for a valid considération ; that on or about Septem- 
ber 20, 1919, the défendant the Finance Company, having no knowl- 
edge of the assignment to the plaintifiE, notifkd the Murray & Tre- 
gurtha Corporation of the assignment to it ; that at that time the Mur- 
ray & Tregurtha Corporation had no knowledge of the assignment to 
the plaintiff, and did not learn of it until later ; that on September 26, 
1919, the Blower & Furnace Company was placed in the hands of a 
receiver, who completed the contract with Murray & Tregurtha only on 
the understanding that his expenses should be paid in priority to the 
assignments; that on October 6, 1919, the plaintiff and défendant, hav- 
ing learned of the assignments, entered into an agreement reciting the 
facts as to the assignments ; that the parties were in dispute as to their 
respective rights, and providing that the défendant should collect the 
account and deposit the proceeds in the International Trust Company 
in a spécial account in the def endant's name as trustée, and that if the 
parties could not agrée upon the ownership of the proceeds, the ques- 
tion should be determined in some court of compétent jurisdiction upon 
a proceeding brought by either party ; that in pursuance of this agree- 
ment the défendant collected $8,634.10, which it deposited as agreed in 
the International Trust Company; that after deducting the cash ex- 
penses incurred in making such collection the amount on deposit was 
$7,953.36, the sura in dispute. 
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In the court below it was held that, inasmuch as the défendant was 
the first ta give notice of its assignment to Murray & Tregurtha, it was 
entitled to the fund, even though its assignment was later in time to 
that of the plaintiff, and a decree was entered dismissing the bill. 

It is from this decree that the présent appeal is taken, and the assign- 
ments of error présent two questions: (1) Did the District Court err 
in ref using to remand the cause ? and (2) in ruHng that, as between two 
successive bona fide assignées of the same chose in action, the second 
prevails, if he was the fîrst to give notice to the debtor. 

[ 1 ] The International Trust Company was not a necessary party de- 
fendant. It had no interest in the subject-matter litigated, but held 
the sum in dispute as the agent or depositary of the défendant, the 
Finance Company. By the sixth article of the contract the parties did 
not agrée upon any particular court to détermine the controversy be- 
tween them, but left that question for détermination by any court of 
compétent jurisdiction, and, as the International Trust Company was 
at most a nominal party only, the motion to remand was rightly denied. 
Walden v. Skinner, 101 U. S. 577, 25 L. Ed. 963 ; Barney v. Latham, 
103 U. S. 205, 26 L. Ed. 514; Bacon v. Rives, 106 U. S. 99, 1 Sup. 
Ct. 3, 27 L. Ed. 69; Ex parte Nebraska, 209 U. S. 436, 28 Sup. Ct. 581, 
52 L. Ed. 876. 

[2, 3] We are also of the opinion that the ruling of the court below, 
that the assignée who first gave notice had the prior right, though the 
assignment to him was later in date, was correct, and that the question 
decided is one of gênerai jurisprudence as to which the décisions of 
the highest courts of a state are not controlling. Methven v. Staten 
Island Light & Power Co., 66 Fed. 113, 13 C. C. A. 362; and In re Le- 
terman, Bêcher & Co., 260 Fed. 543, 171 C. C. A. 327, in which cer- 
tiorari was denied October 20, 1919, by the Suprême Court, 250 U. S. 
668,^40 Sup. Ct. 14, 63 L. Ed. 1198, under the name of Coleman & Co. 
v. Tawas Co. The ruling was in conformity with the well-established 
rule in the fédéral courts that the party who first gives notice of his 
assignment is to be reearded as having the greater equity. Judson v. 
Corcoran, 17 FIow. 612, 15 E. Ed. 231 ; Spain v. Hamilton's Adminis- 
trator, 1 Wall. 604, 17 L. Ed. 619: Laclede Bank v. Schuler, 120 U. S. 
511, 516, 7 Sup. Ct. 644, 30 E. Ed. 704; Methven v. Staten Island 
Light, Heat & Power Co., 66 Fed. 113, 13 C. C. A. 362; In re Leter- 
man, Bêcher & Co., 260 Fed. 543, 171 C. C. A. 327; Farmers' & Mer- 
chants' Bank V. Farwell, 58 Fed. 633, 637-639, 7 C. C. A. 391 ; 5 C. 
J. pp. 953, 954, 955, § 135. 

The law of Massachusetts relating to the assignment of choses in 
action is the same as that of New York and the facts in the cases cited 
from the Second circuit (66 Fed. 113, 13 C. C. A. 362, and 260 Fed. 
543, 171 C. C. A. 327) differ in no material respect from those now be- 
fore us, namely, the applicability of the state or the fédéral rule and 
the limitations of the latter. The questions presented are therefore the 
same as those that were before the court in the Second circuit, the dé- 
cision of which the Suprême Court declined to review on certiorari. 
As thèse questions were definitely presented in the certiorari proceed- 
ing and were of gênerai importance in that their décision by the Court 
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of Appeals in the Second Circuit involved a conclusion at variance 
with the law of New York as well as with that of many other states, 
the action of the Suprême Court in decUning to review the décision is 
hardly conceivable unless it was satisfied the décision was right. 

The decree of the District Court is affirmed, with costs to the Manu- 
facturers' Finance Company, appellee, in this court. 

BROWN, District Judge (dissenting). This case présents a ques- 
tion of priority of the rights of successive assignées of sums due or 
to become due upon a contract for the construction of marine engines. 
The debtor has discharged its obHgation by payment, and by agreement 
of the assignées the fund is held until décision upon the conflictmg 
claims of the two assignées. 

It is conceded that under the law of Massachusetts the fund belongs 
to the Salem Trust Company, the first assignée. The Manufacturers' 
Finance Company, the second assignée, claims that the law of Massa- 
chusetts is inapplicable, and that the rights of the parties are to be de- 
cided upon what is called "the law of the fédéral courts" on a question 
of gênerai jurisprudence. 

Our first inquiry is whether the case is controlled by the law of 
Massachusetts. 

The contract which created the debt was a Massachusetts contract, 
between two Massachusetts corporations. Under this contract the 
Murray & Tregurtha Corporation was to pay $2,500 each for 30 marine 
engines. The Nelson Blower Company was to construct the engines. 

On May 16, 1919, the Nelson Company assigned the indebtedness 
due and to become due on said contract, to the amount of $45,000. to 
the Salem Trust Company, a Massachusetts corporation. If valid, this 
assignment covers the entire fund in controversy. 

As thèse transactions were ail between citizens of Massachusetts, 
the settled law of that state determined, as between them, the obliga- 
tions and rights of the three parties — the debtor, the assignor, and the 
assignée. The Massachusetts décisions establish the rule that in the 
absence of estoppel the rights of a first assignée of a chose in action 
will prevail ag-ainst the rights of a subséquent assignée, regardless of 
notice to the debtor or obligor. Thayer v. Daniels, 113 Mass. 129, 131 ; 
Putnam v. Story, 132 Mass. 205 ; Herman v. Conn. Mut. Life Ins. Co., 
218 Mass. 181, 186, 105 N. E. 450, Ann. Cas. 1916A. 822 ; Rabinowitz 
V. People's National Bank, 235 Mass. 102, 104, 126 N. E. 289. 

After the rights. of thèse citizens of Massachusetts had become fixed 
vmder the law of that state, the assignor, the Nelson Company, on July 
15, 1919, assigned the same indebtedness to the défendant Manufactur- 
ers' Finance Company, a corporation organized under the laws of Dela- 
ware, but having a usual place of business in Boston, Mass. 

The différent citizenship of the second assignée is not enough to 
avoid the conclusion that the second assignment, like the first, was a 
contract made and to be enforced in Massachusetts, and subject to the 
laws of that state. 

The jurisdiction which a state possesses over property within its 
borders extends alike to tangible and intangible property. Pennington 
V. Fourth National Bank, 243 U. S. 269, 37 Sup. Ct. 282, 61 L. Ed. 
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713, L. R. A. 1917F, 1159. A vested right of action is property in the 
same sensé in which tangible things are property. Pritchard v. Nor- 
ton, 106 U. S. 124, 132, 1 Sud. Ct. 102, 27 L. Ed. 104. 

"Tho laws wliifh siibsist at the time and place of tlie making of a contract, 
ajid whoj'o it is i-o l)e performed, enter into and fomi a part of it, as if tliey 
wcro exprcssly referred to or incorporated in its terms. ïhis prlnciple eni- 
Itraces alike those which affcct its validity, construction, discliargo, and en- 
torceiuent." \'on lioniiian v. City of Quincy, 4 Wall. 5:^,0, .ôfiO (18 L. ICd. 40;i1 ; 
Krine v. in.'^urance t'o.. !>(> U. S. ()27, fi:î4. (i:!5, 637, «39, 24 L. Ed. 858; Hals- 
bury's Laws of iOngland, vol. 4, § 781, p. 360. 

No reason is apparent why the second assignment is not subject to 
tliat rule, or why the law of Massachusetts relating to assignments of 
légal choses in action does not establish a rule of property. See 19 
Yale Law Journal, 258, 260, 261. 

Moreover, by a stalute of Massachusetts (R. L. c. 173, § 4), the as- 
signée of a légal chose in action assigned in writing bas a légal right of 
action in his own name. He need not ask relief in equity against the 
debtor. This statute, unlike English statutes relating to the assign- 
ments of légal choses in action, does not require notice to the debtor. 
See Halsbury's Laws of Eng. vol. 4, p. 367, note (h). 

The rule that authoritative state décisions rcndered by a state court 
before the rights of the parties accrued and became fixed are presunied 
to be known to the parties, and form part of the contract, seems as 
applicable to writteu assignments of book accounts, or accounts receiv- 
able, as to conveyances or written instruments between private parties 
evidencing a transf er of real property or tangible personal property. As 
the state has like control over tangible and intangible property within 
its jurisdiction (Pennington v. Fourth Nat. Bank, 243 U. S. 269, 37 
Sup. Ct. 282, 61 L. Ed. 713, L. R. A. 1917F, 1159), the rule seems 
equally applicable to tangible and intangible property (Kuhn v. Fair- 
mont Coal Co., 215 U. S. 349, 370, 372, 30 Sup. Ct. 140, 54 L. Ed. 
228). 

Whether we adopt the theory that an assignment of a légal chose in 
action is a complète transfer of the assignor's légal right, or the theory 
that the assignée gets only an équitable title recognized by and enforce- 
able in a court of law through an action in the name of the assigner 
or in his own name, it seems equally necessary to give effect to local dé- 
cisions which hâve become rules of property. 

It would seem sufficient for the purposes of this case to hold that the 
settled law of Massachusetts forms part of and controls thèse contracts 
of assignment. A foreign corporation, which is permitted to maintain 
a usual place of business in the state of Massachusetts for the transac- 
tion of local business, certainly has no right to preferential treatment 
as compared with résident citizens of Massachusetts, or to complain 
that it is subject to the same law. Horn Silver Mining Co. v. New York, 
143 U. S. 305, 315, 12 Sup. Ct. 403, 36 L. Ed. 164; Shaffer v. Carter, 
252 U. S. 37, 53, 40 Sup. Ct. 221, 64 L. Ed. 445. The consent of the 
state to its conduct of business therein of an intrastate: character im- 
plies the condition that it shall assent to and be governed by the laws 
affecting the mode of transfer of property which govern its own citi- 



808 280 FEDERAL KEPORTER 

zens. That the state has assented to the making of contracts by foreign 
corporations which shall beconae superior to those of its own citizens 
and prejudicial to their rights of property is not to be assumed. The 
différent citizenship of the parties does not give to the contract an in- 
ter State character or create a right to question the local policy of a 
state in respect to the transfer of property, tangible or intangible. 
Pickens V. Merriam (C. C. A.) 274 Fed. 1, 7, 8. 

If we adopt the viéw that under the Massachusetts décisions the 
Salem Trust Company, through an assignment in writing of a légal 
chose in action, acquired a statutory right of action in its own name, 
and that the assignor's légal right of action was transf erred to the plain- 
tiff, it follows, the assigner having parted with his interest by the first 
assignment, that the second assignée could take nothing. The second 
document of assignment was therefore as ineffective under the law 
of Massachusetts as any deed of property which the grantor did not 
own. In that view of the case we should conclude that there was, in 
substance, but one assignment — the first. There would then remain no 
question of "équitable priority" or of "équitable préférence," as thèse 
terms are generally used. This question of priority arises between 
merely équitable interests, and not between an équitable interest and a 
légal title. Pomeroy's Eq. Jur. (3d Ed.) §§ 677, 679, 1277, 1273; 
Judson V. Cor cor an, 17 How. 612, 614, 15 L. Ed. 231. 

Upon the question whether a statutory provision authorizing an 
assignée to sue at law in his own name betters his position, and changes 
his right into a légal title, interest, or ownership, there seem to be 
contrary opinions. See Pomeroy's Eq. § 137; In re Westerton, 1919, 2 
Chan. Div. L. R. 104; WiUiston on Contracts, vol. 1, §§ 435, 446a, 447; 
Marsh v. Garney, 69 N. H. 236, 45 Atl. 745. 

Assuming, therefore, that, regardiess of the Massachusetts statute 
and décisions that we hâve cited, we hâve a question of équitable préf- 
érence, we may inquire whether the second assignée can establish his 
right to such préférence. 

The Manufacturers' Finance Company, the second assignée, rests 
its claim to équitable priority upon the fact that it was first to give no- 
tice of its assignment to the debtor, the Murray & Tregurtha Company. 
We are asked to accept and apply the f oUowing rule : 

"Bptween two successive boiia fide assignées of tlie same chose in action, 
tiie second will prevail, if lie was flret to give notice to the debtor." 

It will be observed that this rule, as stated by Lord Macnaghten in 
Ward v. Duncombe, 1893, A. C. 369, 390, "gives the go-by to ail con- 
sidérations founded upon the conduct of the parties." This rule, which 
is commonly, and it seems erroneously, styled the rule of Dearle v. 
Hall, 3 Russ. 1, might more properly be called the rule of Poster v. 
Cockerell, 3 Cl. & F. 456. It was applied in that case between incum- 
brancers of an équitable interest in trust funds. 

Both Dearle v. Hall and Poster v. Cockerell are critically examined 
by Lord Macnaghten in Ward v. Duncombe, who said of the rule de- 
clared in Poster v. Cockerell : 

"Priority in siich a case dépends simi^ly and solely upon priority of notice." 
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This shifting from a considération of the conduct of both parties, 
and of the efïect that the conduct of one might hâve had upon the 
other, to a considération of the single question of priority of notice, 
was so radical a departure from the ordinary opérations of the con- 
science of a chancellor as to evoke the remark from Lord Macnaghten 
that the court in Foster v. Cockerell "has gone perilously near legislat- 

It is a gênerai principle in courts of equity that, where both parties 
claim by équitable titles, the one who is prior in point of time is deemed 
the better in right. In prptecting an innocent purchaser holding the 
légal title against one who has the prior equity, a court of equity can 
act only on the conscience of a party. If he has nothing that taints 
it, no demand can attach upon it so as to give any jurisdiction. Boone 
V. Chiles, 10 Pet. 177, 210, 9 h. Ed. 388. But the question of conscience 
is as important between équitable titles as between a légal and an équit- 
able title. The doctrine of équitable estoppel and the principles of nég- 
ligence involve a considération of the effect of conduct, whether action 
or inaction, upon the conduct of others. 

When we disregard the question whether the failure of the first 
assignée to give notice has in fact misled or prejudiced the second 
assignée, and the further question whether the conduct of the obliger 
has been affected by the fact that notice of the second assignment pre- 
ceded notice of the first assignment, there seems to be left no question 
of conscience and no established principle of equity which requires 
the reversai of the ordinary rule that he who is prior in time is prior 
in right. 

In this case the statement of agreed facts fails to show that the 
second assignée made inquiry of the debtor before making its loan 
and taking its assignment. There is nothing which shows that it relied 
upon any knowledge except that furnished by the assignor, or that the 
failure of the first assignée to give notice influenced its conduct or that 
of the debtor. 

I am unable to agrée that the case of Dearle v. Hall, when stripped 
of its considération of the important fact that the second assignée had 
rnade inquiry of the trustée and found no incumbrance before he made 
his loan, relying upon an apparent title, has been approved by the Su- 
prême Court of the United States, in the cases cited by the défendant. 

Judson V. Corcoran, 17 How. 612, 615, 15 L. Ed. 231, in dicta upon 
which défendant relies, makes express référence to the élément of in- 
quiry by the second assignée: 

"There may be rnses in which a pnrehaser. hv snstaiiiinf' the ohnractPr of 
a bona firle assignée, will be in a better situation than the person was of 
whom he bought; as, for instimce, \vh>re the pnrehaser. wlio a^one had made 
mqmry and given notice to the debtor. or to a trustée holding the fund' 
• * * would be preferred over the prior purchaser, who neglected to givé 
notice of hl.s assignaient, and warn others not to buy. ' 

"The cases of Dearle v. Hall and Loveii tge v. Co'oper • • * establislï 
the doctrine to the foregolng effect in England." 

In Spain v. Hamilton, 1 Wall. 604, 624, 17 L. Ed. 619, the junior 
transférées made inquiries. The défendant quotas from 1 Wall. 624 : 
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. "In order to iierfect bis title ii^îànst the debtor it is indispensable ttiat the 
assignée should iminediately «ive notice of tlie assigninent to tbe debtor, for 
iitUervvise a priority of rifflit nia.\' be obtained liy a subséquent assignée, or 
tlie debt may be discharged by a ]>aynient to tlie assignée before sucli notice." 

This relates to perfecting title, not against a subséquent assignée, 
but against the debtor. The expression "for otherwise a priority of 
right niay be obtained by a subséquent assignée" is wholly insufïicient 
as an approval of a rule that he may obtain it merely by giving first 
notice after taking the assignment. 

In Baker v. Wood, 157 U. S. 212, 215, 15 Sup. Ct. 577, 39 L. Ed. 
677 ; Judson v. Corcoran is cited in support of the rule of estoppel. 

'We linow of no case liolding tliat a man is estopped by silence as against 
the public, or any particular person with whom he bas no lidueiary relation." 

See Wiser v. Lawler, 189 U. S. 260, 272, 23 Sup. Ct. 624, 629 (47 
L. Ed. 802). See, also, Greey v. Dockendorfï, 231 U. S. 513, 516, 34 
Sup. Ct. 166, 58 L. Ed. 339. 

The discussion of Dearle v. Hall and of Poster v. Cockerell, 3 Cl. 
& Fin. 456, by the Houseof Lords, in Ward v. Duncombe, [1893] App. 
C. 369, should be read before extending the doctrine of those cases 
which relate to the assignments of équitable interests to a case relating 
to the assignment of légal choses of action in accordance with the stat- 
utory law of a state. Lord Macnaghten said (page 391): 

"The learned counsel for the appeliants iiivited yoiir Lordships to define 
exactly the prineiple on which tlie doctrine of notice as established by the 
rule in Dearle v. Hall dépends. Speaking for myself. I think that would be 
a very hard task. I am not sure that the doctrine rests upon any very satis- 
factory prineiple. I am not svire that it lia.s not been established at the ex- 
pense of principles. at least as important as any of those to which it has 
been referred. 

"ïhe gênerai prineiple applicable to ail équitable titles is, I think, well 
expressed by Lord Cairns in Shropshire TJnion Raihvays & Canal Company v. 
The Queen, L. R. 7 E. & I. 500: 'A pre-existing equitîible title,' said I>ord 
Oairns, 'may be defeated by a snpervening légal title obtained by transfer' — 
he was there speaking of an équitable title to sliares. Then he goes on: 'And 
I agrée with what has been contended, that it may also be defeated by con- 
duet, by représentations, by misstatements of a character which Avonld operate 
and enure to forfeit and to take away the pre-existing eipiitable title. But 
1 couceive it to be clear and undoubted law, and law the enforcement of 
\vhich is required for the safety of mankind, that in order to take away any 
pre-existing admitted équitable title, that which is relied upon for such a 
purpose must be shewn and proved by those upon whom the burden to shew 
and prove it lies, and that it must amount to something tangible and distinct, 
something which can hâve the grave and strong effect to accomplish the pur- 
pose for which It is said to hâve been produced.' 

"In défense of the rule in Dearle v. Hall, it has been .said that notice is 
necessary in order to 'perfect' the title of the assignée — in order to 'complète' 
bis title. Those expressions bave frequently been used : but they are, I 
venture to think, Utile more than mère phrases. Notice does not render the 
title perfect. Notice was not even a step in the title until it was made so 
by the décision in Foster v. Cockerell. * * * 

"Much of the reasoning in Dearle v. Hall is founded upon Ryall v. Rowels, 
1 Ves. 848. Indeed, as observed by Wigram, V. C, in Wilmot v. Pike, 5 Ilare, 
at page 18, it is imiwssible to read Sir Thomas numer's very elahorate .1udg- 
ment without seeing that hls opinion as to the mode of transferring e<iui- 
table interests in property not capable of actual dellvery, 'was borrowed en- 
tiroly from the décisions in bîuikruptcy as to the acts which were necessary 
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under the statnte to take a chose in action out of tlie order and déposition 
of a banivrupt.' Tiie doctrine of reputed ownersliip is entlrely tlie créature 
of statute, and applicable by statute in cases of bankruptcy only. I cannot 
lielp thinlîlng that, in extending the doctrine to cases of équitable assign- 
ment of persona] property where there is no banlvrnptcy (which is practlcaliy 
what was done in Foster v. Coekerell), the court lias gone perilously near 
legislating. The inconvenience of such a course is obvions, and the resuit 
has been singular. The law relating to reputed ownership in bankruptcy has 
been altered from time to time. When Dearle v. IliiU was decided, it extended 
to ail choses in action. Now it does not apply to choses in action at ail, ex- 
cept to 'debts due, or growing due, to the bankrupt in the course of his trade 
or business.' But the rule in Dearle v. Hall founded in great measure on 
the bankruptcy law as It existed sixty years ago, remains unaltered, and it 
is beyond the power of any court to alter it. 

"I am Inclined to think that the rule in Dearle v. Hall has on the whole 
produeed at least as niuch ln.iustice as it has prevented. It was argued in 
Dearle v. Hall that notice to the trustées necessarily prevents fraud on the 
part of the assigner. "The trustées,' said Mr. Sugden, 'are converted into a 
legister, and by applying to them every one who proposes to negotlate for the 
purchase of the fund, except in the very improbable event of the trustées 
incurring Personal respousibility by lending themselves to the vendor's dis- 
honest purposes, is enabled to ascertain whether any prior incumbrances 
exist which will prevail over the title that is to be couveyed to him.' That 
argument was in substance adoptcd by the court." 

In Lloyd's Bank v. Pearson, [1901] 1 C. D. 865, at page 872, Cozens- 
Hardy, J., said : 

"I hâve carefully read T-ord Macnaghten's judgment in Ward v. Duncombe, 
which I accept as a guide, but 1 do not profess to be able to discover any 
definite principle upon which the rule in Dearle v. Hall is founded. Neverthe- 
less it must now be recognlzed as a positive rule, though it is not one to be 
extended." 

In 1 Ames' Cases on Trusts, p. 326, is a note on Dearle v. Hall, 
and on page 327 a quotation from Meux v. Bell, 1 Hare, 73, in which 
an attempt was made to answer the objection that, if no inquiry is 
made, the puisne incumbrancer has not in point of fact been deceived 
or injured by the neglect of the prior incumbrancer. The answer 
seems to be that the second incumbrancer's notice has the efïect of in- 
quiry, and, if he is not told when he gives his notice that there is a 
prior incumbrance, he thenceforward relies, and may be injured by re- 
liance after his notice. 

In the présent case, however, though the second assignée took its 
assignment on July 15, 1919, it gave no notice until on or about Septem- 
ber 20, 1919, six days before the assigner, the Nelson Company, was 
placed in the hands of a receiver. Reliance during this period cannot 
take the place of reliance at the time of parting with its money, as a 
ground for estopping the first assignée by reason of its négligence. 

That inquiry by the second assignée before making his loan would 
hâve disclosed nothing affords no reason for excusing inquiry. It is 
true that we cannot apply the rule that he who fails to make inquiry 
is bound by what inquiry would hâve disclosed. But we may apply 
the rule that there can be no estoppel of the first assignée without 
reliance by the second assignée, and that négligence of the first, which 
did not aflfect the conduct of the second, or of the debtor, has no more 
weight in equity than at law. In considering whether there was negli' 
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gence, we must consider the rule of diligence established by thc state 
statute. Apparent ownership or reputed ownership does not mean a 
grantor's assertion of ownership. Ownership of the assignor is not 
otherwise apparent in a transaction like this until inquiry is made and 
no prior assignment found. Before that reliance is solely upon the 
Word of the assignor. 

The défendant rehes especially upon décisions in the Second cir- 
cuit, which it must be admitted approve its contention. 

In the eariier case of In re GiUespie (D. C.) 15 Fed. 734, not cited 
by défendant, Judge Addison Brown cjualifies the rule by the phrase : 

"Aud where tlie latter lias used ail due diligence by inquiry and notice, the 
e(juity of the latter is to be preferred over that of the former." 

In the case of Methven v. Staten Island Co., 66 Fed. 113, 13 C. C. 
A. 362, the second assignée seems to hâve perfected his title by accept- 
ance of the debtor. The récent case of In re Leterman, Bêcher & Co., 
260 Fed. 543, 171 C. C. A. 327, however, drops ail qualification from 
the rule and rests the décision squarely upon priority of notice. I find 
myself unable to agrée with the décision of that court, though I hâve 
given it most careful considération. 

It is also held, but without discussion of the question, that the rights 
of successive assignées of the same fund présents a question of "gên- 
erai jurisprudence." This was first held by the Circuit Court of Ap- 
peals of the Second Circuit in Methven v. Staten Island Light, Heat & 
Power Co., 66 Fed. 113, 13 C. C. A. 362, and was followed in In re 
Leterman, Bêcher Co., Inc.. 260 Fed. 543, 547, 171 C. C. A. 327. In 
the latter case it was said that an assignée of a chose of action who 
omits to give notice is guilty of the same neglect as he who leaves a 
Personal chattel, to which he has assumed title, in the actual possession 
and under the absolute control of another person. 

But it should be observed that this question as concerns chattels has 
repeatedly been held to be a matter of local law in cases relating to 
conditional sales and chattel mortgages. Etheridge v. Sperry, 139 U. 
S. 266, 11 Sup. Ct. 565. 35 L. Ed. 171: Thompson v. Fairbanks, 196 
U. S. 516, 25 Sup. Ct. 306, 49 L. Ed. 577 : Humphrev v. Tatman, 198 
U. S. 91, 25 Sup. Ct. 567, 4,9 L. Ed. 956; York Mfg. Co. v. Cassell, 201 
U. S. 344, 26 Sup. Ct. 481, 50 L. Ed. 782: Bryant v. Swofïord Bros., 
214 U. S. 279. 29 Sup. Ct. 614, 53 L. Ed. 997. 

It is impossible to rely upon analogy to a fîxed légal rule concerning 
reputed or apparent ownership of chattels, since the laws of the states 
diiïer widely on this subject. The courts of the United States hâve 
applied the rule that an assignée of a légal right of action, who may 
hâve a remedy in a suit at law in the assignee's name, has no right to 
équitable relief. Glenn v. Marbury, 145 U. S. 499, 508, 509, 12 Sup. 
Ct. 914, 36 L. Ed. 790. 

Assignments of légal choses in action are in a différent class from 
assignments of strictly équitable interests. The security acquired by 
the assignée is to be made effective through action at law. To establish 
by statute or by décisions of its courts légal rules which shall regulate 
a transfer of such a right seems beyond question within the power of a 
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State. Whether assignments shall be recorded in a registry, or what 
other steps shall be taken to perfect the transfer of A.'s légal right to 
B., is as truly a matter of local policy as are like questions concerning 
conditional sales of chattels. 

If an assignment in writing delivered to the assignée is deemed suffi- 
cient, a court of the United States should not attempt to prescribe for 
the States a gênerai rule oi public policy which imposes conditions addi- 
tional to or contrary to those prescribed by the laws of the state. 

Can we say that the first assignment, wholly a Massachusetts con- 
tract, is not effective to pass to the assignée ail the right which the as- 
signer had at the time of assignment, because he did not notify the 
debtor, when by the law oi the state it has been decided that he need 
not do so ? Is he to be held négligent in f ailing to do what the law of 
the state holds he need not do? Is a citizen of Delaware doing business 
in Boston entitled to say that, though the first assignée has a perfect 
title against ail citizens of Massachusetts, he has not such title against 
a citizen of Delaware? Is a debtor receiving notices from both before 
payment to be under an obligation in the state courts to pay the first 
assignée, and also under an obligation under fédéral law to pay rhe 
second assignée ? 

In order to do complète justice to ail the parties, it seems necessary 
to provide for reimbursement of one of them by the assignor who has 
been paid twice. If the second assignée, who has been fraudulently in- 
duced to rely upon the assignor's statement, may, by giving notice, 
shift the conséquences of this fraud to the shoulders of the first as- 
signée in a fédéral court of equity, that court must be able to aiïord 
him a remedy against the assignor. 

The conséquences that may follow from adopting in the fédéral 
courts one gênerai rule — the gênerai rule that priority of notice gives 
priority of right — must not be ignored. As there are many states 
which, like Massachusetts, New York, and New Hampshire, reject the 
rule (see, also, 1 Ames' Cases on Trusts, 326, 327), it will override the 
laws of many states, unsettle rights under the laws of those states, and 
thus infringe the rule that the fédéral courts adminlster the laws of 
the state, and this, not upon a question of conscience, but upon a rule 
of policy which "gives the go-by to ail considérations founded upon 
the conduct of the parties." Ward v. Duncombe, [1893] A. C. 369, 
390. In Massachusetts or New York a second assignée might recover 
from the assignor on the ground of fraud or failure of considération. 
The first assignée can, of course, hâve no right of recovery, since he 
has not been defrauded, he was not deceived, and the subséquent as- 
signment was not in fraud of his right, since it did not deprive him of 
anything. 

The assignor has been paid twice for the fund that he has assigned. 
The first assignée cannot in the state court recover his money from the 
assignor, because under the law of the state he received f ull considéra- 
tion. The second assignée cannot in the fédéral court recover his 
money, because under the rule of "gênerai jurisprudence" he received 
full considération. The first assignée loses his right to the fund by the 
act of the second assignée, in giving notice which créâtes in him a 
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right by converting an assignment worthless under the law of the state 
into an assignment valid in a fédéral court of equity. The first as- 
signée is thus.penalized by a court of equity for a neglect which bas not 
had the least effect upon the conduct of the second assignée. 

It is not the function of a court of equity to punish négligence in the 
abstract; nor should a court of equity create a law of notice which 
circumvents the established rules of estoppel and négligence. 

The confusion introduced in the English courts of a single jurisdic- 
tion by splitting the décision in Dearle v. Hall into two distinct parts — 
one the question of équitable estoppel by négligence ; the other the ques- 
tion of superior diligence in giving notice to the debtor— is apparent 
from reading the case of Ward v. Duncombe. The confusion that 
will resuit from incorporating this rule of notice in the single System 
of equity administered by the fédéral courts, while dealing with trans- 
actions arising under the laws of many independent jurisdictions, is 
a sufficient practical reason for rejecting the rule. If in England the 
rule, as L,ord Macnaghten has said, "has on the whole produced at least 
as much injustice as it has prevented," we should not adopt it as a 
fundamental rule of equity. It is not a rule of conscience, but at best 
a rule of doubtful and disputed policy as to the mode of transfer of 
substantial rights. 

It is said notice must be given to protect third persons against f raud ; 
but third persons who make no inquiry are not so protected, even if 
notice is given the debtor. It is inquiry of the debtor, and reliance 
upon the resuit of inquiry, a title apparently unincumbered, that may 
create an equity. Notice alone cannot create a right. A rule that re- 
quires notice but excuses inquiry is not a consistent rule of equity. 
A duty to give notice implies a duty to inquire. Halsbury's L,aw of 
Eng. vol. 4, § 821. Equity may require one to pay for the conséquences 
o£ his négligence, but should not penalize négligence, when, as matter 
of fact, it did no harm. 

Taking the décision in Dearle v. Hall as a whole, coupling together 
inquiry, reliance and notice, we hâve the rule as stated in Somerset v. 
Cox, 33 Beav. 634, 639 : 

"By means of it money may snfely be lent on security of trust funds on 
aseertaining that the trustée has no notice of any prior incumbrance." 

As an exception to the gênerai rule that he who is prior in time is 
prior in right, this seems to be a reasonable rule, that can be administer- 
ed without contradiction of the established principles of estoppel and 
lâches. We are not required by the décisions of the Suprême Court to 
go further. 

The further exception from that gênerai rule of cases where the 
second assignée is prior merely in giving notice ex post facto is not 
support ed by substantial reasons. 

If it can be said that there is such a gênerai probability of fraudulent 
action by an assignor as requires an assignée to take steps for the 
protection of third parties, in itself a doubtful proposition, it must also 
be said that this probability should equally call for an inquiry by an 
assignée for his own protection. It is not enough for him to inquire 
or give notice after he has expended his money. He cannot mend his 
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own neglect and protect himself by charging another with failure to 
protect him by giving notice whiçh would not hâve warned him except 
on inquiry. 

That the ruie applied in Leterman, Bêcher Ce, Inc., 260 Fed. 543, 
549, 171 C. C. A. 327, is an arbitrary verbal formula, not based upon 
équitable principles, is illustrated by the décision on the facts of that 
case. The rights of assignées who dispatched notices by mail on the 
same day were determined by the comparative speéd of a registered and 
an unregistered letter of notice' in the mail. The first assignée, who 
took the reasonable précaution of registering his letter of notice, there- 
by made it slower and lost in the race. The clock created the superior 
equity. 

The fact that the Suprême Court in Coleman & Co. v. Tawas Co., 
250 U. S. 668, 40 Sup. Ct. 14, 63 L. Ed. 1198, denied certiorari in In 
re Leterman, Bêcher & Co., 260 Fed. 543, 171 C. C. A. 327, adds noth- 
mg to the authority of the case in the lower court. See Hamilton- 
Brown Shoe Co. v. Wolf Bros., 240 U. S. 251, 257, 258, 36 Sup. Ct. 
269, 60 L. Ed. 629. 

Time is of the essence, or not of the essence, according to circum- 
stances. When, as in this case, both notices reached the debtor long be- 
fore the completion of the w^ork, and long before the date of payment, 
and where the money was paid over upon the joint request of both, 
the time of the second assignee's notification seems wholly insignificant 
and unsubstantial. 

As either assignment would exhaust the fund in controversy, it seems 
unnecessary, on the agreed facts, to discuss the différence between 
total and partial assignments, or between unconditional assignments 
and those made by way of mortgage or hypothecation. It is settled 
law that the légal effect of a transaction involving pledge or hypotheca- 
tion dépends upon the local law. Dale v. Pattison, 234 U. S. 399, 34 
Sup. Ct. 785, 58 L. Ed. 1370, .52 E. R. A. (N. S.) 7.54; Taney v. Penn 
Bank, 232 U. S- 174, 34 Sup. Ct. 288, 58 L. Ed. 558. 

I am of the opinion that we should give efïect to the rights of the 
plaintifï appellant under the law of Massachusetts. I am also of the 
opinion that the défendant appellee has not established upon accepted 
principles of équitable jurisprudence a right to an équitable préférence 
over the prior assignée. 
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(Circuit Court of AppeaLs, Second Circuit. Aprll 10, 1922.) 

I. Criminal law i@=:3 1 1 92— Trial court cannot change sentence after affirmance by 
appellate court. 

Wliere the .ludKnieut in a criminal case has heen affirmed by an appel- 
late court, and a mandate is.sued directing it.s exécution, the trial court 
is without power to change the sentence imposed on the défendant, though 
the term at which it was entered was extended and has not expired. 

©ssFor otSer casfs see same toplc & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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2. Mandamus i@=»58— Appellate court may enforce compllance with mandate by 
mandamus. 

When a trial court proceeds contrary to the mandate of the appellate 
court, the latter court may enforce eomplianee with its mandate by writ 
of mandamus. 

Original application by the United States for a writ of mandamus, 
directed to the Honorable Harland B. Howe, District Judge of the 
United States for the District of Vermont, and to the District Court 
of the United States for the Southern District of New York. Writ 
granted. 

Certiorari denied, 257 U. S. , 42 Sup. Ct. 590, 66 L. Ed. . 

William Hayward, U. S. Atty., of New York City (John E. Joyce, 
Asst. U. S. Atty., of New York City, of counsel), for the United States. 

Sainuel Hershenstein, of New York City (Edward T. McLaughlin, 
of New York City, of counsel), for respondent. 

Before ROGERS, MANTON, and MAYER, Circuit Judges. 

ROGERS, Circuit Judge. This is an application by the government 
for a writ of mandamus directing the Honorable Harland B. Howe, 
District Judge of the United States for the District of Vermont, and 
the District Court of the United States for the Southern District of 
New York, commanding the cancellation and annulment of an order 
and certain proceedings taken by Judge Howe in the District Court for 
the Southern District of New York on December 3, 1921, in relation 
to and in connection with the judgment of conviction entered in that 
court against one Joseph Rosenblatt on February 21, 1920, to the end 
that such judgment may be carried into exécution as it was originally 
entered. 

It appears that on November 3, 1919, an indictment was returned 
into the District Court of the United States for the Southern District 
of New York which charged the said Rosenblatt and certain other per- 
sons named therein with having committed an offense against the 
United States in violation of the Act of Congress approved on Febru- 
ary 13, 1913 (37 Stat. 670). Rosenblatt was convicted, the jury return- 
ing a verdict of guilty on certain of the counts, on February 20, 1920. 
On the next day, February 21, 1920, District Judge Howe, who presid- 
ed at the trial, and who had been duly assigned and designated to hold 
the term of court, sentenced Rosenblatt to serve a term of six years in 
the United States penitentiary at Atlanta, Ga., upon each of the counts 
upon which he had been found guilty; such terms of imprisonment to 
run concurrently. 

A writ of error was duly issued and allowed, and the case was 
Drought to this court for review; and on January 12, 1921, the cause 
having been duly and regularly heard, the court filed its opinion affirm- 
ing the judgment. Rosenblatt v. U. S-, 271 Fed. 435. On January 31, 
1921, the mandate of this court was duly issued. It was ordered, ad- 
judged, and decreed that the judgment of the District Court be and 
the same thereby was affirmed, and the judges of the District Court for 
the Southern District of New York were therein commanded: 

Ê=3For other cases eee same toplc & KEY-NUMBEK in ail Key-Numbered Dlgests & Indexe» 
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"Thut sueh further proceedings be had in said cause, in accordance with the 
décision of tliis court, as aceording to riglit and justice and tlie laws of the 
IJnlted States, ought to be liad, the said writ notwithstanding." 

Thereafter, and on February 2, 1921, an order was made by Hon. 
Augustus N. Hand, District Judge of the United States for the South- 
ern District of New York, wherein it was ordered, adjudged, and de- 
creed that the mandate of this court be made the judgment of the Dis- 
trict Court of the United States for the Southern District of New 
York, and it was further ordered that the said judgment be carried into 
effect and exécution; and on February 3, 1921, the said order and man- 
date of this court were filed in the office of the Clerk of the District 
Court. 

Then it appears that thereafter, and on December 3, 1921, District 
Judge Howe caused an order to be entered in the office of the clerk of 
the District Court for the Southern District of New York in which he 
directed that the term and sentence of six years imposed upon Rosen- 
blatt be stricken oflf, and that he be arraigned again, whereupon the 
said judge resentenced Rosenblatt and directed that he serve a term 
of imprisonment for 3 years on each count, the sentences to run con- 
currently. This he did over the objection of the United States attor- 
ney, an exception being taken and allowed. 

The minutes of the clerk of the court show that this action was taken 
on hearing a motion for a new trial ; that further évidence was intro- 
duced and considered ; that the pétition for a new trial was denied, 
and the action setting aside the original sentence for six years was 
"stricken off," and the new sentence of three years was imposed. Then 
follows this entry : 

"The court thinks it has the power to do this because. during the trial, the 
term was extended for ail purposes until January 1, 1025. Time for défend- 
ant to surrender to United States marshal is extended until December 12, 
1921, 10:30 a. m." 

The right of a trial court during the trial of a case, whether civil 
or original, to extend the term, is so well established a principle of 
law that any extended référence to the aufhorities is not necessary. 
We discussed the subject to some extent in Freeman v. United States, 
227 Fed. 732, 142 C. C. A. 256 (1915), a criminal case, and we find 
no occasion now to add to what we then said. It will also be conceded 
that a court, both in civil and criminal cases, has power over its own 
judgments during the term at which they were made. The authorities 
hold that the court which pronounces sentence in a criminal case may 
thereafter, but during the same term, revise and correct the sentence 
imposed, and may increase or diminish the severity of the original sen- 
tence. 

In 1869 the Suprême Court had occasion to consider this subject m 
Bassett v. United States, 9 Wall. 38, 19 L. Ed. 548. The court held it 
to be compétent for the trial court, for good cause, to set aside, at the 
same term at which it was rendered, a judgment of conviction on con- 
fession, though the défendant had entered upon the imprisonment 
ordered by the sentence. That case does not appear to hâve been very 
f uUy argued by counsel, and the opinion of the court, which covers little 
280 F.— 52 
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more than a single page and was written by Mr. Justice Miller, states 
that "this control of the court over its own judgment during the term 
is of evervday practice." It cites two cases only. King v. Price, 6 
East, 323 ;'Sun Cheong-Kee v. United States, 3 Wall. 320, 18 h. Ed. 72. 
In 1873 the court again had occasion to consider the subject, in Ex 
parte Lange, 18 Wall. 163, 21 L. Ed. 872; Mr. Justice Miller again 
writing the opinion of the court. He refers to Bassett v. United 
States, and says : 

"The gênerai power of the court over Its own judgments, orders, and de- 
crees, in both civil and crlmlnal cases, during the existence of th(» term at 
vvhich they are first made, Is undeniable. And this is the e.\;tent of the propo- 
sition intended to be decided in the case of Bassett v. United States. • * * 
In gênerai terms, without much considération, for no eounsel appeared for 
the sureties, this court sustained the right. If it was intended in that case 
to raise the question of the right of the court to inflict a new and larger 
jumishment on the prisoner, without référence to the time of his imprison- 
ment on thé one set aside, that point was not presented, so as to receive the 
attention of the court, and certainly was not considered or decided." 

In Ex parte Lange the subject was carefully considered, and the 
décision of the court covers some 13 pages, and there is a long dissent- 
ing opinion by Mr. Justice Clifford, which occupies nearly 27 pages. 
Mr. Justice Strong dissented, but filed no opinion. The court held 
that, when a court had imposed a fine and imprisonment, where the 
.statute only authorized punishment by fine or imprisonment, and the 
fine had been paid, it could not, even during the same term, modify the 
judgment by imposing imprisonment, instead of the former sentence. 
The défendant had been sentenced on November 3, 1873, to one year's 
imprisonment and to pay a fine of $200. On the next day he paid the 
fine to the clerk of the court, and the latter, on November 7, 1873, paid 
the same into the treasury of the United States. On November 8th of 
the same month the judge who imposed the sentence entered an order 
vacating the former judgment, and the prisoner was again sentenced 
to one year's imprisonment from that date. The case came before the 
Suprême Court on pétition for writs of habeas corpus and certiorari, 
and the court ordered the prisoner discharged. In the course of its 
opinion the court said (18 Wall, at page 174, 21 L. Ed. 872) : 

"If the court, for instance, liiid vendered a .iudgmeiit for two years' imprison- 
ment, it could no doubt, on its own motion, hâve vacnted tliat .ludgment dur- 
ing the term, and rendered a .iudgment for one year's imprisonment ; or, if 
no part of the sentence had been e.xecuted, it could bave rendered a judg- 
ment for $200 fine after vacating tlie flrst. Nor are we prepared to say, if a 
case could be found where the flrst sentence was whoUy and absolutely 
void, as where a Judgment was rendered when no court wàs in session, and 
nt a time when no term was held — so void that the ofllcer who held the 
lirisoner under it would be liable, or the prisoner at perfect liberty to assert 
his freedom by force — whether the payn*ent of money or imprisonment under 
such an order would Vte a bar to another .ludgment on the same conviction. 
On this we hâve nothing to say, for we hâve no such case before us." 

We shall not refer to the dissenting opinion, further than to point 
out that it proceeds upon the theory that the first sentence was void, 
the court's resentence was valid, and that the Suprême Court did not 
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possess appellate power over judgments in criminal cases, except in a 
limited class of cases, and that the case did not fall within the excep- 
tions. 

Counsel for the respondent relies, in the case now before us, upon 
Ex parte Lange, and especially upon the statement already quoted 
that— 

"The gênerai power of the court over Its own judgments * * • during 
the existence of the term at which they tire first made is undeniable." 

But, while a court has, as a gênerai rule, power over its judgments 
during the term, its power over them is clearly subject to certain re- 
strictions. Thus it has been held that, after a sentence has been pro- 
nounced, but before the final judgment has been signed, the court may 
change the sentence. People v. Thompson, 4 Cal. 238 ; Jobe v. State. 
28 Ga. 235. Ex parte Lange itself clearly indicates one of such restric- 
tions. And another restriction is that if a sentence has been put into 
opération, and the person sentenced to imprisonment has been actually 
committed to prison and commenced to serve bis term, the power of 
the court to alter or amend the sentence is gone. Thus in Common- 
wealth V. Weymouth, 2 Allen, 144, 147 (79 Am. Dec. 776), the Su- 
prême Court of Massachusetts in 1861 said: 

"tJntil something was done to carry the sentence Into exécution, by snb.iect- 
ing the prisoner to the warrant in the hands of the officer, no right or privileg(> 
to which he was entitled was taken away or invaded, by revoking the sentence 
first pronounced, and substituting in its stead the one under which he now 
stands charged. If it had appeared that the petitioner had actually been 
taken and committed uuder the first sentence, or if he had been therelîy con- 
demned to Imprisonment in the state prison, so that the term of his sentence 
would be computed from the time he was flrst ordered to remain in the cus- 
tody of the sheriff, according to St. 18fi9. c. 248, we might hâve arrived at 
a différent resuit ; but, on the record as it stands, we are ail of opinion that 
the order must be: Prisoner remanded." 

In People v. Dane, 81 Mich. 36, 45 N. W. 655, sentence was imposed 
on February 1, 1890, and on February 5, 1890, a différent sentence was 
imposed. It was held that, as nothing had been done by way of carry- 
ing the first sentence into exécution, the second sentence was valid. So 
in State v. Hughes, 35 Kan. 626, 12 Pac. 28, 57 Am. Rep. 195, it was 
held that until the term ends a trial court may revise or increase a 
sentence, where nothing has been done under the sentence first pro- 
nounced. In State v. Dougherty, 70 lowa, 439, 30 N. W. 685, the 
court déclares that the power of courts to revise their sentences — 

"at the term at which they are pronounced, and before anything has been 
done under them, has long been recognized both in this country and in England, 
and the cases are numerous in which the power has been exercised." 

In the case of In re Jones, 35 Neb. 499, 502, 53 N. W. 468, 469, 
the court declared that the trial judge had — 

"no jurisdiction to vacate a judgment in a criminal case after the same has 
gone into effect by commitment of the défendant under it, and substitute for 
it another sentence at the same term of court." 
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And the same doctrine is held in State v. Cannon, 11 Or. 312, 2 Pac. 
191. 

Bishop's New Criminal Procédure, vol. 2, § 1298, states that- — 

"The power of the court to alter its docket entries and records during the 
(enn wherein they are made ineludes the right within such time to revise. 
correct, and change its sentences, however formally pronounced, if nothing has 
been done under them. But steps taken under a sentence — for example, a 
substantial part exécution thereot— vvill eut off the right to alter it, even dur- 
ing the term ; and with the expiration of the term the power expires." 

[1] Another restriction upon the power to alter or amend a judg- 
ment is that such power does not exist after the judgment has been 
affirmed by the appellate court. In the fédéral courts, after an appel- 
late court has decided a case brought before it on writ of error, it 
sends its décision down to the court below, whose proceedings hâve 
been reviewed, by means of a mandate, which directs that court to en- 
force or reverse and set aside the judgment as the case may be; and 
the jurisdiction of the court below, which was lost by the suing out of 
the writ of error, is reacquired when such a mandate is filed with it. 
Now we understand it to be well-established law that a judgment which 
the appellate court has affirmed, and by its mandate directed the court 
below to enforce, cannot thereafter be altered in any way by the lower 
court, and that irrespective of whether the term was extended or not. 
In Encyclopsedia of Pleading and Practice, vol. 13, p. 850, it is correct- 
ly laid down that — 

"The judgment of the appellate court cannot be modifled or vaeated by the 
lower court on the remand to it of the case, nor can the lower court alter or 
modify the judgment originally entered by it." 

In the case of In re Sanford Fork & Tool Co., 160 U. S. 247, 255, 16 
Sup. Ct. 291, 293 (40 L. Ed. 414), the Suprême Court said: 

"The Circuit Court is bound by the decree as the law of the case, and 
must carry it into exécution, according to the mandate. That court cannot 
vary it, or examine it for any other purpose than exécution, or give any other 
or further relief, or review it, even for apparent error, upon any matter 
decided on appeal, or intermeddie with it, further than to settle so much as 
has been remanded." 

The above statement of the law is alike applicable to civil and crimi- 
nal cases, and the fact that the term has been extended is quite im- 
material. The judgment which was before this court was in law dis- 
posed of and finally settled by our décision, and is the law of the case 
beyond the power of the court below, which must carry it into exécu- 
tion according to the mandate. Sibbald v. United States, 12 Pet. 488, 
492, 9 L. Ed. 1167. And this principle of law cannot be set aside by 
the trial court, and its power enlarged, by merely extending the term 
for a period of jears. 

There is a phase of this matter to which référence may be made be- 
fore bringing this opinion to a conclusion. This court sits to review 
ûnal orders, decrees, and judgm'ents. "Final judgment," according to 
P>ouvier, "is one which puts an end to a suit." It is used in contradis- 
tinction to a judgment which is only intermediate, and does not finally 
détermine or complète the suit, which is known as an interlocutory judg- 
ment. In Bishop's New Criminal Procédure, vol. 2, § 1364, that writer. 
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treatiiig of writs of error, lays down the proposition that "this writ lies 
only to correct the final judgments of courts of record in their doings, 
after the course of the common law" ; and it is added that if a proceed- 
ing has not progressed to final judgment, or if the court is not one of 
record the corresponding remedy is certiorari. And again in section 
1366 the same writer says: 

"Only a final judgment, disposing of the whole cause, includlng ail tlie 
counts, can be reviewed on a writ of eri'or." 

If a judgment of conviction, after it has been affirmed by this court, 
and a mandate sent down directing it to be carried out, can be set aside 
by the District Court, and a new and différent sentence imposed, it 
ought to be entirely clear ta any one that the judgment which has been 
affirmed and sent down would not be a final judgment, because it would 
not be one which finally determined the suit; and if, by extending the 
term for a sufficiently long period, the court could reserve to itself the 
power to alter any juc^ment sent down, it could continue the process 
indefinitely, and no judgment could be final. 

[2] When the lower court proceeds, contrary to the mandate of this 
court, it interfères with this court's jurisdiction, as we held in Muir v. 
Chatfield, 255 Fed. 24, 27, 166 C. C. A. 352. And there is no doubt 
as to the power of this court to issue a writ of mandamus to compel the 
court below to proceed to enforce the judgment according to the man- 
date. McClellan v. Carland, 217 U. S. 268, 280, 30 Sup. Ct. 501, 54 
L. Ed. 762; In re Washington & Georgetown Rd. Co., 140 U. S. 
91, 94, 95, 11 Sup. Ct. 673, 35 L. Ed. 339; United States v. Swan, 65 
Fed. 647, 648, 13 C. C. A. 77. 

A writ of mandamus is granted, commanding the respondents to va- 
cate the order of December 3, 1921, which set aside the sentence of six 
years imposed upon Rosenblatt on February 21, 1920, and the resen- 
tence of Rosenblatt on December 3, 1921, to serve a term of imprison- 
ment for three years, and commanding them to render judginent on the 
mandate of this court of January 31, 1921, in accordance with its 
terms and not otherwise. 



SUGAR PRODUCTS CO. v. ST. THOMAS SHIP BROKERS' ASS'N. 
THE EDGEWOOD. 

(Circuit Court of Appeals, Tliird Circviit. April 4, 1922.) 

No. 2702. 

I. Admiralty <s=>l03— Judgment confirming attachment on vessel and cargo held 
final and appealable. 

A ,1udgment rendered b.v the District Court of the Virgin Islands in 
conformity with the Danish law, confirming a writ of attachment against 
a vessel and her cargo for services rendered to her when she put into port 
in distress, and declariug plaintiffs entitled to éxecution against thft ves- 
sel, her freight and cargo, is a final judgment entered in due course of 
local law, which was compatible with the changed sovereignty, and from 
which an appeal would lie. 

^z33For otber cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes^ 
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2. Admiralty ®=3lI7— Case is tried de noyo on appeal. 

Where the claimants of a cargo appeared and gave bonfl to relfiase the 
cargo from attachment after the attachment had been conflrmed by the 
District Court for the "Virgin Islands, and the record retumed to the sher- 
iff court for exécution, and tools an appeal on the record made in the Dis- 
trict Court, without attaclilng the judgment of the District Court in the 
she-riff court, the llbelant is entitled to bave the case tried de novo on 
appeal; it belng an admiralty case. 

3. Admiralty (S^sl 17— Appeal held net to raise questions as to llabillty of freight 

and demurrage due vessel. 

An appeal from a judgment of the District Court of the Virgin Islands, 
sustalniug an attachment against a vessel and her cargo and freight, 
but awardtng exécution only against the vessel, and the cargo, does not 
raise any question as to the liability of the demurrage and freight due 
the vessel from the cargo owner for the charges of plalntifïs, which were 
for services rondered when the vessel put into port in dlstress. 

4. Salvage <g=37— Cargo of disabled vessel held liable only for charges for dis- 

charge and protection. 

Where a vessel put Into port in distress, the cargo is liable to attach- 
ment in a suit by those who rendered assistance to her in the port only 
for services rendered m the discharge and protection of the cargo. 

Appeal from District Court of St. Thomas and St. John, Virgin 
Islaftds ; Thiele, Judge. 

Libel in attachment by the St. Thomas Ship Brokers' Association 
against the schooner Edgewood and her cargo, in which the Sugar 
Products Company appeared and gave bond to release the cargo from 
attachment. From a judgment sustaining the attachment, and award- 
ing exécution for the amount of libelant's claims, the Sugar Products 
Company appeals. Reversed in part, and affirmed in part, and case 
remanded for modification of the judgment. 

Barry, Wainwright, Thacher & Symmers, of New York City (Dal- 
'-as S. Townsend and James K. Symmers, both of New York City, of 
coitnsel), for appellant. 

Purrington & McConnell, of New York City (Frank J. McConnell 
Aud WiUiam A. Purrington, both of New York City, Denzil Noll, John 
L. Curry, and A. E. Stakemann, ail of St. Croix, Virgin Islands, of 
counsel), for appellee. 

Before BUFFINGTON, WOOLEEY, and DAVIS, Circuit Judges. 

WOOLLEY, Circuit Judge. This is an appeal in another case in 
admiralty against the Schooner Edgewood, prosecuted through courts 
of the Virgin Islands under Danish law. The origin of the case and the 
main features of its procédure are given in the opinion of this court 
in Sugar Products Co. v. A. H. Lockhart, just decided, 279 Fed. 348. 
There are différences in the two cases as tried below, but the main dif- 
férence in the appeals is with respect to the appellate jurisdiction of 
this court. While the former appeal was taken from action of the court 
which was not final, the instant appeal was taken from a judgment 
which is, without doubt, final, This appeal, therefore, stands clear ôî 
any question of jurisdiction. 

HxsyFoT other cases see same toplc & KBY-NUMBER In aU Key-Numberea Digests & iDdezra 
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The Schooner Edgewood, bound from Barbados to New York with 
a cargo of 210,000 gallons of molasses, put into the port of St. Thomas 
in distress. The St. Thomas Ship Brokers' Association, a company 
or firm of two members, gave her assistance. Failing reimburse- 
ment, the Association filed in the Sheriff Court of St. Thomas and St. 
John a prascipe showing a claim for $16,904.79, local currency, for dis- 
bursements made ; alleging that they had been necessary to préserve the 
schooner and protect her cargo ; and praying for an attachment against 
the schooner "and her cargo.'" Attachment followed. 

Thèse proceedings, as in the other case, vv^ere then transferred by 
exemplified copy to the District Court of St. Thomas and St. John. 
From this court there issued a summons to the captain of the schooner 
to appear on a named day "to hear demands for the confirmation" of 
the attachment previously issued and also "to hear judgment for the 
payment of the aforesaid claim held by the said St. Thomas Ship 
Brokers' Association against the said Schooner Edgewood and her car- 
go and owners originating for disbursements made to the said vessel" 
for the amount named. Following the summons, the plaintiflfs filed an 
itemized statement of their claim and a plea requesting that the pro- 
ceedings before the Sheriff Court be confirmed. On the return of the 
summons, the District Court considered the plaintifîs' évidence, which 
so far as the record discloses consisted merely of a blU of particulars 
showing disbursements, supported by the captain's admission that the 
same were correct "as far as he saw.'' 

The process, when analyzed, appears to be in the nature of foreign 
attachment based on the absence from the country of the owners of the 
attached property, supplemented by a proceeditig peculiar to Danish 
law providing for a summons to the person in possession of the prop- 
erty attached. It mav be said just hère in answer to a point made by 
the appellant, that. while the captain of the schooner admitted the in- 
debtedness, we do not understand that the court based its décision on 
bis admission as binding the owner of the cargo, but rather on the plain- 
tiffs' proofs of the indebtedness and the right which the Danish law 
gave them to proceed against property of an absent owner in the man- 
nei peculiar to foreign attachment. 

[ 1 ] The District Court entered judgment for the plaintiffs, doing sev- 
eral things : First, it confirmed the writ of attachment ; second, after 
reducing the amount of counsel fées, it awarded the plaintiffs Frcs. 
78,759.50 : and. third, it found that unless the same were paid within 
three days after notice to the captain the plaintiffs were "entitled to 
exécution against the said British Schooner Edgewood of Montréal, 
. her appurtenances and freight and against her cargo, as far as neces- 
sary to satisfy" the same. This we regard to be a final judgment, 
entered in due course of local law, which — the action being quasi in 
rem — is quite "compatible with the changed sovereignty." See Sugar 
Products Co. V. A. H. Lockhart, 279 Fed. 348. 

[2] The plaintiffs then returned to the Sheriff Court where, present- 
ing a copy of the judgment of the District Court, they requested ex- 
écution against the schooner. "her huU and ail standing and running 
gear and her cargo." Execution then issued against the schooner, "her 
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huU and ail standing and running gear and also in 110,000 gallons of 
lier cargo." It should be noted that the exécution did not run against 
her "freight." As payment was not forthcoming, the plaintiffs then 
went into the Auction Court of St. Thomas and St. John and proceeded 
to hâve the schooner and "part of her cargo" appraised and advertised 
for sale. At this juncture the Sugar Products Company, owner of the 
cargo, appeared and gave bond for the purpose of taking this appeal, 
with the effect of releasing the cargo from the attachment. Without 
attacking the judgment in the District Court, as the plaintiffs claim it 
might hâve donc under Danish law, Sugar Products Company took this 
appeal on the recerd made in the District Court, and now (this appeal 
being in admiralty) asks us, quite correctly, to try the case de novo. 
The Ariadne, 13 Wall. 475, 479, 20 L. Ed. 542; Reid v. American 
Express Co., 241 U. S. 544, 548, 36 Sup. Ct. 712, 60 E. Ed. 1156: 
Duché & Sons v. The John Twohy, 255 U. S. 7T , 41 Sup. Ct. 251, 65 
E. Ed. 511 ; Clen v. Jorgensen (C. C. A.) 265 Fed. 120. 

[3, 4] What questions does the record raise for trial? The answer 
may be made by deterraining what questions are not raised for trial. 
Upon the case as made, we are not required to décide whether under 
Danish law a debt due by the cargo to the schooner for demurrage 
can be recovered only by the owner of the schooner or may be reached 
by an exécution créditer. On a like question affecting freight due by 
the cargo to the ship, we say, without deciding, the appellant has not 
satisfied us that the local law is différent from that under which the 
District Court included "freight" in its judgment. The reason thèse 
questions do not call for décision is, they are not raised on this appeal. 
The judgment of the court, confirming the attachment, awarded exécu- 
tion against the schooner "her appurtenances and freight and against 
her cargo" and the exécution which later issued was against the schoon- 
er, her huU and gear "and also in 110,000 gallons of her cargo." The 
basis of this judgment and exécution was "disbursements incurred as 
necessary expenses to maintain the vessel and protect the cargo." Ob- 
viously, the plaintiffs in this suit neither asked for nor were they award- 
ed judgment against the cargo for demurrage due the schooner. Though 
awarded judgment against the "freight," the plaintiffs did not request 
exécution against the freight but, pursuant to the terms of their re- 
quest, had exécution only against the schooner and "110,000 gallons 
of her cargo." The case as made on appeal, therefore, résolves itself 
into issues of fact as to the proper allowance of the many items in the 
plaintiffs' bill of particulars of disbursements. Thèse stand or fall, 
in the dearth of supporting évidence, according as the items are such 
as, within principles of maritime law, can be asserted against cargo as 
distinguished from their assertion against the schooner. This is made 
the more difficult because of the paucity of évidence showing the date 
of the séparation of cargo and ship and the termination of the venture. 
It should hère be noted that we are dealing only with the items com- 
posing the money award of the judgment which hâve to do with the 
liability of the cargo for their payment, not with the Uability of the 
schooner. Keeping in mind that the disbursements for the "cargo" 
for which it is liable in maritime law are, on the record, only those made 
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for its discharge and protection, as represented by the plaintifïs in their 
claim and piea and as forming tlie basis of the court's judgment in cori 
firming the attachaient and awarding exécution, we shall, without dis- 
cussing them, dispose of the items one at a time, resolving ail questions 
of doubt in favor of the judgment. 

Applying a maritime test to each item, the following are disallowed 
as claims against the cargo : 

Sundry cables to owners in Montréal $22R,9S 

Cable to St. Johns, New Brunswick 4.40 

Sundry automobile hlre, cab hire, labor, messonger, ete 40.10 

Surveys on schooner as per receipt on surveys 104. (M 

Sundry ship's laundry 23.40 

B. h. Simmons for survey on hatches of vessel 17.44 

Bill Public Hoalth Service for médical atteudance 91.47 

Sundry amounts pald ont for repairs, motor.s, etc 1.'Î6.4^ 

Bill Grand Hôtel for meals supplicd Capt. Richter 1~>Z.C,'.) 

Bill Sailors' Home for feeding crew 28.(11 

Bill Royal Mail St. Thomas Dock Co. for rrpairs, etc 1 52.20 

Wrtges for Capt. Richter L.'iOD.OO 

Lawyers' fées for légal advice and détention on case 1..500.00 

5% coinmission on dishursemeiits (.$14.C71.23 local currouey) 7:K..")6 

Agency fee attending to vessel's business L.'JOO.OO 

Total $fi.217.28 



The amount of $6,217.28, local currency, must, therefore, be deduct- 
ed from the total award of the judgment, leaving only the balance 
thereof with interest thereon to be asserted against the bond now stand- 
ing in lieu of the lien. 

The judgment of the District Court is reversed in part and affirmed 
in part and the case is remanded to the District Court for modification 
of its judgment in conformity with this opinion; the costs of this ap- 
peal to be divided equally between the parties. 



JOSÉ TAYA'S SONS CO., OF NEW ORLEANS, v. COMPANIA ARRENDA- 
TARIA DE TOBACOS DE ESPANA. 

(Circuit Court of Appeuls. Second Circuit April 3, 1022.) 

No. 223. 

1. Aomiralty <g=5— Court held to hâve properly assumed jurisdiction. 

Libelant, an American corporj tion, as agent for a Spanish sliiiiowner, 
contracted for carriage of a cargo from tho United States to Spain with 
an American iirm, which was acting as agent for a Spanish coi-poration, 
but such fact was not known to libelant. Helil, that a court of adiniralty 
of the United States sliould not décline to take jurisdiction of a suit by 
libelant against the undisclosed principal to recover freight under the con- 
tract. 

2. Evidence (®=337— Laws of foreign country to be proved as facts. 

A law of Spain, which affects only persons within its jurisdiction, when 
invoUed in a court of the United States, must be proved as a fact. 

^=>FoT otber cases see same topic & KEY-NUMBBH In ^U Key-Numbered Digests & Indexes 
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3. Shipping ©::3 1 47— Con tract of carriage held valid under Spanish law. 

TTnder a Spanish royal order fixing a maximum rate of freight on to- 
bacco froni tlie United States to Spaln, witli a provlso that "agents abroad 
of Spanish vessels shall charge freely aecording to the varj'ing exigencics 
of the moment in the marlîet, and shall abide by the prevaillng rates," a 
contract for a hlgher rate, made by au American agent of a Spanish ship- 
owner, hcld valid and enforceable. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty by José Taya's Sons Company, of New Orléans, 
against the Compania Arrendataria de Tobacos de Espana. Decree for 
hbelant, and respondent appeals. Affirmed. 

Respondent appeals from a decree of the District Court awarding to lil)elant 
.fS6,107.08, with interest. Libelant will be referred to as Taya's Go., and 
respondent as Compania, and Kremelherg & Co. as Kremell)erg. 

Taya's Co. is a Louislana corporation, whicli was acting as agent for the 
steamer Kita and its owner, Hijos de José Taya, a Spanish ilrm having its 
main office in Bareelona. Kreinelherg was an American partnership, which 
was the agent of Compania. which is a Spanish company, familiarly referred 
to as the Spanish Tol)aeco Monopoly, having its office ut Madrid. By Freije, 
Its vice président, Taya's Co. entei'ed into a freight contract wlth Kremelberg 
through Magnus, a shiji broker, providiug for the carriage of 1,000 hogsheads 
of Kentucky leaf tobacco on tlic Uita in February, 1919, to Santander, Spain, 
at an agreed rate of ifBG per 40 cubic J'eet. 

The District Court found as a fact, and we accept the flndiug. that Freije 
had no knowledge of the relations between Kremelberg and Compania and 
assumed that Ki-emelberg were acting for themselves in making the contract. 
After the cargo liad been loaded, Kremelberg notitied Taya's Co. that expected 
drafts had not arrived, and requested Taya's Co. to issue a Mil of lading pro- 
viding for payment of freight at port of destination. Under date of February 
21, 1919, Kremelberg wrote a letter to Taya's Co.. which, after making the 
request indicated, stated: "We acknowledge that freight is earned, ahip lost 
or not lost, and consequently take this opportunity to assure you that we 
hâve Insured the océan freight charges against both marine and war rlsk." 
C'omplying with this request, Taya's Co. wrote (m the bill of lading, which had 
been dated February 17. 1919: "Freight payable at ])ort of destination." 

The ship sailed in due com'se, and the tobacco was discharged in Spain lu 
proper condition, but the freight was not paid in accordance wlth Kremel- 
berg's agreemcnt. The master then commenced what is known in Spain as a 
"voluntary proceedlng" in an attempt to hold the cargo for the freight. This 
proceeding was of a kind familiar to our jurisdictiou as a proceeding In rem, 
and was not a suit lu personam against Compania, nor was it under Spanish 
])roeedure considered as a litigation between parties. Compania intervened, 
and raised the point that under Spanish law the .steam.ship could not coUect 
a rate hlgher than GO centimos per kilo, which amounted to $97,305.51. This 
intervention ended the volimtary proceeding and created a situation of 
litigiouK i)roceedings. Compania thereupon teudered the amount of uudisput- 
ed freight, ofCered a cash deposit to secure the disputed balance, and demand- 
ai the release of the tobacco. After protest, the master of the vessel consented 
(<i the order releasing the offered security and dismissing the proceedings 
without pre.indice to Taya's Co.'s right to take an.v other action it might see 
fit for a recovery of the balance of freight. The cargo was released and an 
order without pre.1udice was duly made. 

Demand of paymeut of the balance due on tbe freight was then made of 
Kremelberg by Taya's Co., and Kremelberg for the first time, on .Tune 2.3, 
1VI19, informed Freije that "they were only the agents in this country of the 
Compania," and could do nothing further than to submit the demandto thelr 
]'rincipals. Certain proceedings were had in the District Court for the South- 

(E=3For other cases «re same topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Infleies 
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«rn District of New York, in tlie course of whicli an agreement was entered 
into by which a New York bank agreed to hold $40,(X)0 belonging to Compania 
to pay the amount of any ultimate recovery in eitlier of the two suits brought 
by Taya's Ce. namely, this suit and one agaiust the Kremelberg partnership. 

It appears that by virtue of a royal order of the Spanish government, dated 
January 31, 1919, the maximum rate of freight on tobacco from the United 
States to Spain was 6G centimes per kilo. On the current rate of exchange, 
if this royal order was applicable, Taysi's Co. was not entitled to more than 
iP97,395.51 ; 1. e., less than the agreed freight. One of the provisions of this 
royal order was as follows: 

"Article 3. The agents abroad of Spanish vessels shall charge freely ac- 
cording to the varying exigencies of the moment lu the market, and shall 
abide by the prevailing rates." 

Taya's Co. eontends that, if the contract is eontrolled by the Spanish law, 
then this provision is in its favor and permitted it to contract freely in a 
forelgn port with I^remelberg. Judge Augustus N. Hand held that Kremel- 
berg was the agent for Compania, that the latter was liable under the con- 
tract, and that the clause quoted supra permitted .Spanish shipowners freely 
to contract in iwrts outside of Spain. 

George H. Corey and James K. Symmers, both of New York City, 
îor appellant. 

Kirlin, Woolsey, Campbell, Hickox & Keating, of New York City 
(Robert S. Erskine and Harry D. Thirkield, both of New York City, of 
■counsel), for appellee. 

Before HOUGH, MANTON, and MAYER, Circuit Judges. 

MAYER, Circuit Judge. [1] No question is raised as to the juris- 
■diction of the District Court as matter of right between the libelant 
Louisiana corporation and the respondent. The point most strongly 
urged and ably argued is that the court below, as matter of discrétion, 
should hâve declined to entertain jurisdiction on the ground that the 
real contracting parties were Spanish subjects, that the subject-matter 
of the contract was eontrolled by Spanish law, and that, in view of the 
conflict of testimony as to the interprétation of the Spanish law, the 
courts of Spain were more compétent to construe the Spanish law than 
the courts of this country. 

If each contracting party knew that the other was a Spanish sub- 
ject, the suggested question of discrétion might be seriously debatable. 
The situation, however, is quite différent when the fact, as found, is 
that one of the parties, in this instance the steamship company, sup- 
posed that it was contracting with y\.mericaii citizens and prior to the 
contract was not informed to the contrary. liad libelant known that it 
was contracting with Compania, it might very '/ell hâve preferred to 
reserve this freight space for some shipper other than a Spanish sub- 
ject, and thus hâve obtained freight at a rate in exce^s of that which 
was permissible under the royal order as between Spanish subjects. 
While libelant is the agent of a Spanish steamship, it is nevertheless an 
American corporation, and. as such, is subject to taxes and ail the 
other duties and obligations resting upon similar corporations. It 
therefore is entitled to bring a cause into the appropriate court, and on 
the facts in this case we think we cannot justly .shirk responsibility of 
décision and remit the parties to a litigation in Spain. If it be held 
that the Spanish law does not apply, obviously libelant was entitled to 
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the recovery asked, in view of the due performance of its contract, and 
the undisputed fact that Compania was the undisclosed principal, which 
is now known. 

[2] Passing by various points urged by libelant in support of the 
decree below, we shall approach the considération of the case from the 
standpoint most favorable to Compania and that is that the Spanish law 
applies. The royal order hère involved was of a character which af- 
fected only persons within the jurisdiction of Spain, and comes within 
the class described by Chief Justice Marshall in The Amelia, sub 
nom. Talbot v. Seeman, 1 Cranch, 1 and 37, 2 L. Ed. 15, when he 
stated : 

"That the laws of a foreïRn nation, designed only for the direction of its 
own affaira, are not to be noticed by the courts of otlier countries, uuless prov- 
ed as facts • • * eannot be questloned." 

See Liverpool Steam Co. v. Phénix Ins. Co., 129 U. S. 397, 445, 446, 
9 Sup. Ct. 469, 32 h. Ed. 788; Chamberlayne on Evidence, § 1211 et 
seq. ; 16 Cyc. 896 et seq. ; 15 R. C. L. 1069-1071 ; 25 R. C. L. 948; The 
New York, 175 U. S. 187, 20 Sup. Ct. 67, 44 L. Ed. 126. 

[3] What, as matter of fact, is the Spanish law in this case, in the 
sensé of its meaning and construction was therefore provable by ex- 
pert testimony. The provision requiring construction is article 3 of 
the royal order, quoted supra. Experts were called by both sides, and 
there was an interesting conflict between their testimony. Leonardo 
Rodriguez had been minister of supplies, and as such had exclusive 
jurisdiction over the régulation of the freight charges set forth in the 
royal orders of the ministry, and had studied, among others, the royal 
order of January 31, 1919, promulgated by the ministry. On behalf of 
Taya's Co., he testified that, as the Rita was not under réquisition, the 
freight rate "could be contracted freely under the provisions of article 
3 of the aforesaid royal order of January 31, 1919, without being limit- 
ed to the standard rate fixed in the same royal order, because such 
standard rate refers only to requisitioned vessels and to contracts 
made in Spain," and that in the circumstances of this case the contract 
was permitted by the terms of article 3, and that the freight should 
hâve been paid, at the contract rate. 

With regard to the reasons for including the provisions of article 3 
in the order of January 31, he testified that the ministry of supplies 
recognized the burden which the freight limitations placed on certain 
classes of citizens, and that the ministry was endeavoring to alleviate 
this situation as much as possible. He said : 

"It was with tlils in view, pi-ecisely, that article ?, was Inserted In the royal 
order above mentioned in oi-der that the Spanish sliipowners. who were al- 
ready carryinff the burden of certain restrictions for the beuefit of the coun- 
try at large, should not be sub.lect to those restrictions except in those cases 
in which the state deemed It necessary for the national service. • * * " 

Luis Rodriguez de Viguri, a member of the "illustrions bar of 
Madrid" and honorary academician of the Royal Academy of Juris- 
prudence, apparently an officiai of high equipment, testified to the 
same effect, and also testified that he had prepared a reply in response 
to a letter from Taya's Co. on behalf of the Spanish committee on 
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maritime traffic, which had issued the royal order, acknowledging the 
freedom of foreign agents to contract without respect to the freight 
rates prescribed by the order by reason of the provisions of article 3. 
Calvell, another witness, testified similarly. 

In opposition to the foregoing, Manuel Andujar, a captain in the 
Spanish navy, testified to the contrary on behalf of the Compania, as 
did also Juan Romero Araoz, also a navy captain. Thèse witnesses 
also testified that, in reply to the inquiry of Compania, the committee 
had ruled that the freight was subject to the limitation of 66 centimos 
per kilo; but on cross-examination it appeared that this inquiry was 
confined "to inquiring what the freight rate was on the transportation 
of tobacco made by the steamship Rita." In other words, it does not 
appear that the niling of the committee was based on a full and cor- 
rect statement of facts. While, therefore, the ruling of the committee 
ordinarily would hâve been a fact of great importance in determining 
what the Spanish law was, such importance does not exist when it does 
not appear that the vital fact was before the committee upon which to 
base a ruling serviceable for the purpose of interpreting the Spanish 
law, namely, that the contract was made in a foreign port and with an 
American business concem. In addition to the foregoing is the testi- 
mony of a similar ténor in support of Compania given by Edwardo 
Cobian y Fernandez de Cordobo, apparently a lawyer of standing. 

Reviewing the testimony of the experts, we are of opinion that the 
District Court was fully justifîed in concluding that the "inévitable 
meaning" of article 3 was that the freight agreement was valid under 
the laws of Spain, and that its purpose was to give Spanish shipowners 
the same rights to contract freely as were possessed by foreigners in 
foreign ports. So holding, it follows that the decree below was right. 

Decree aflfirmed, with interest and costs. 



JOSÉ TAYA'S SONS CO., OF NEW ORLEANS, v. BRASSLER et al. 

(arcuit Court of Appeals, Second Circuit April 3, 1922.) 

No. 258. 

Appeal from the District Court of the United States for the Southern Dis- 
trict of New York. 

Suit In admiralty by the José Taya's Sons Company, of New Orléans, against 
Charles A. Brassler and otbers, dolng business as Kremelberg & Co. Decree 
for respondents, and libelant appeals. Affîrmed. 

Klrlin, Woolsey, Campbell, Hickox & Keating, of New York City (Robert 
S. Erskine and Harry D. Thirkield, both of New York City, of counsel), for 
appellant. 

George H. Corey and James K. Symmera, both of New York City, for ap- 
pellees. 

Before HOUGH, MANTON, and MAYER, Circuit Judges. 

MAYBR, Circuit Judge. In vlew of our dedslon In the case between this 
libelant and Compania Arrendataria de Tobacos de Espana, 280 Ped. 825, 
decided contemporaneously herewlth. we regard this case as moot, and 
for that reason the decree dismissing the libel is afflrmed, without costs. 
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PINTSCH COMPRESSING CO. v. BUFFALO GAS CO. NEW YORK TRUST 
CO. V. SAME. In re CHURCH. 

(Circuit Court of Appeals, Second Circuit. April 3, 1922.) 

No. 124. 

1. Corporations <©=s476(l)— Mortgage by public utiilty corporation of after-ac- 

quired Personal property necessary to opération vatid. 

The rule of tlxe New York courts, whicli goveriis the fédéral courts in 
dealing with local public utility corporations, is tUat u mortgage by such 
a cor£>oration is valid in respect of after-acqulred personal property neces- 
sary and api)roprlate for its physical opération under its franchises and 
the performance of its publie duty. 

2. Cas ig=38— Gas Company mortgage, with after-acquired personal property 

clause, held to cover Implements, materiaJs, and supplies necessary for manu- 
facture and distribution. 

The after-acquired personal property clause in a mortgage glven by a 
gas Company to secnre bonds Jiild valid as to implements, tools, materlal, 
and supplies necessary and used In the manufacture and distribution of 
gas, but not to cover gas stoves and flxtures kept for sale to consumers. 

3. Gas <s=38— Earnings of gas company prior to receivership held not subject to 

mortgage. 

Uuder a provision of a mortgage by a gas company, giving It the rlght 
to the rents, income, and proHts of ita business until default, cash and 
accounts receivable in its iwssession at the time of a foreclosure receiver- 
ship are not subject to the lien of the mortgage. 

-4. Corporations (g=:3566(l)— Deposits by consumers with gas company held en- 
titled to priorlty on insolvency. 

Deposits made by consumers with a gas company pursuant to a statute 
authorizing the company to require such deposits before supplying gas, 
and providing thnt it shall pay Interest thereon and refund the same, 
when the depositor, havlng paid in full, shall cease to be a consumer, held 
entltled to prlority of payment on insolvency of the company. 

Z. Corporations <S:=3566<I)— Depositors with gas company for connections and 
extensions held gênerai creditors. 

Property owners, who made deposits with a gas company to cover the 
cost of making connections from main to curb, under agreements for re- 
fund of the deposits if and when they became con.sumers of gas, and others 
who ninde deposits to cover the cost of main extensions under agreements 
for refimd in installments based on consumption of gas from the exten- 
sions. Iwld genei-al creditors of the company with contingent claims, and 
on its Insolvency entitled to share in the assets on making proof, after due 
notice, that their claims had become payable. 

<6. Equity is=:3429— Decree flnaily determining rights held not subject to change at 
subséquent term. 

A decree, not appealed from, which deflnltely determined the status of 
the claim of an intervener against the estate of an insolvent corporation, 
heli final, and not subject to review and change at a subsetiuent term. 

7. Corporations €=>568— General claims against insolvent corporation entitied 

to interest to time of receivership. 

General claims against the estate of an Insolvent corporation are en- 
tltled to interest, to be eomputed to the time of appointment of recelvers. 

8. Corporations ©=3565(1) — iVlortgage trustée held entitied to prove as gênerai 

créditer for deficiency. 

The trustée in a corporation mortgage securing bonds held entitied to 
share as a gênerai creditor, to the extent of its deficiency decree, in the 
unmortgagfd a.<sets of the corporation in insolvency, thoug'h at the time of 
appointment of reccivers in a creditors' suit there had been no default 
imder the mortgage. 

e^oFor other cases see same toplc & KKY-NUMBER In ail Key-Numbered Dlgests & Indexe» 
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9. Corporations <s=3566(3)— ReorganUation sale does not afîect status of bond- 
holders as gênerai credltors for deficiency. 

The fact tliat the property of a corporation is sold uncler foredosure 
pursuant to a rcorganisiation plan, wliere tlie court fixes an upset price, 
affords no ground for preferring gênerai unseoured credltors to mortgage 
bond creditoi's for a deficiency, in the unmortgaged assets. 

Appeal from the District Court of the United States for the Western 
District of New York. 

Suits in equity by the Pintsch Compressing Company and by the 
New York Trust Company, trustée, against the Buffalo Gas Company, 
in which George H. Church intervenes. Heard on cross-appeals. De- 
cree modified. 

Cross-appeals from a final decree of the District Court for the Western Dis- 
trict of New York, entered May î), 1921. One aiipeal is by (ieoi'ge H. Church, 
Intervener, and the other by William J. Judge, assignée of the purchaser at 
foreclosure sale. 

Défendant Buftalo Gas Company is a Xew York public utilities corporation, 
and prior to September 24, 1!114. was-'. engaged in manufaeturing and supplying 
manufactured gas to the city of Buffalo and consumers thereln. On Septem- 
ber 24, 1914, plaintiff rintsch Company filed its l)ill in equity in the District 
Court, on behalf of itself and other credltors of the gas company, for the 
purpose of sequestrating the property of the company and applylng the same 
to the payment of its debts. .Turisdiction was based on diversity of citlzen- 
shiiJ. On September 25, 1914, receivers were apjjolnted to take possession of 
the franchises of the company, operate the same, wind up the business, couvert 
the property into ntoney, and, af ter the payment of the valid debts and obliga- 
tions of the company, distribute the residue anicmg the stockholders. On the 
same day, the receivers qualifled and entered upon the discharge of their 
duties. 

On April 15, 1915, New York Trust Company, as trustée, filed its bill against 
the gas company in the same court to foreclose two mortgages — one, dated 
October 1, 1897, given by Buffalo City Gas Company (consolidated wlth Buffalo 
Gas Company in July, 1899) to New York Security & Trust Company, as 
trustée, to secure .$7,000,000 of bonds, of which .$5,900,000 of bonds were sub- 
sequently issued ; the other, dated Octolier 17, 1899, given by Buffalo Gas Com- 
pany to the same trustée us additional security for the .$5,900,000 of bonds 
issued by Buffalo City Gas Company under the previous mortgage, ând also to 
secure other bonds to be issued by Buffalo Gas Company in the amount of $1.- 
100,000, the latter mortgage being given pursuant to a consolidation agree- 
ment between Buffalo City Gas Company and Buffalo Gas Company. 

On April 26, 1915, the foreclosure suit was consolidated with the séquestra- 
tion suit, and an order was made extending the receivership in the séquestra- 
tion suit to the mortgage foreclosure suit. On April 11, 1916, a decree of fore- 
closure and sale was entered, foreclosing thèse mortgages, and adjudging the 
amount due thereon to be $6,730,496.21. The decree directed the sale of the 
mortgaged property, subjeet to any liens for unpaid taxes or assessraents 
which might bave priority over the liens of the mortgages. On May 24, 1917, 
the decree of foreclosure was amended nunc pro tune, so as to provide that 
the bids should be rejected unless the amount should be sufficient to make a 
distribution of 40 per cent, of the par value of the lionds. On July 16, 1917. 
the property was sold for the minimum amount fixeil by the amended decree 
to one Gethoefer, who was the only bidder. Thls bid was afterwards as- 
signed to Judge. 

After the sale, but before confirmation, Church filed a pétition asking leave 
to intervene for the i^urpose of establishing his rights as a créditer of th(^ 
gas company. The application was granted, and Church's elaim was referred 
to Franklin R. Brown, spécial master, to take proof and reiwrt. The major 
part of Church's elaim is founded upon money loaned by hlm to the gas com- 
pany and used by it for the purpose of paying the interest due upon its mort- 

(S=>For other cases see same topic à KEY-NUMBER in ail Key-Numbered Dlgests & Indexes. 
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sufte iiidïbtedness on October 1, 1013, and April 1, 1914, the coupons beîng 
hcld by Church as collatéral. Thèse coupons are included Ih the amount 
found due by the foreclosure decree. Church's claim was liquidated and un- 
(lisputed. In thls pétition Chureh asserted a lien upon the property of the 
gas Company sold under the foreclosure decree, superior to tbe lien of the 
Kiortgages, upon the theory that the income of the gas company, which would 
otherwise hâve been available to pay the interest on the bonds, waa diverted 
to make extensions and betterments, essential to enable th© company to 
compete with natural gas, which extensions and betterments be'came subject 
to the lien of the mortgage and inured to the beneflt of the bondholders. 

Spécial Master Brown rejyorted, in substance, that the gas company was 
indebted to Church in the sum of $243,550, principal (with interest to be 
added), for moneys loaned by him to the company ; that Church held certain 
coupons as collatéral security, and also had a secondary lien on $95,000 par 
value of the bonds of the gas company, which were pledged to a Buffalo bank 
as security for the note of $22,500 of the gas company, held by the bank ; that 
Church subsequently purchased said note from the bank, and became entitled 
to the beneflt of ail of said bonds, so pledged, having acquired by purchase the 
interest of the bank thereln, and thus having become subrogated to its rights. 
The spécial master reported against Church's claim to a lien superior to the 
mortgage upon the mortgaged property or proeeeds thereof, and found that 
the detaehed coupons held by him were not entitled to share In the proeeeds 
of the sale under the ternis of the mortgage. 

On September 11, 1917, an order was made and entered on September 25, 
1917, conflrming the report of Spécial Master Brown, but reserving for future 
détermination the questions: (1) Whether the cash, materials, supplies, and 
accounts receivable in the hands of the receivers "were or were not covered 
by the mortgage in suit and sold under the decree of foreclosure" ; and (2) 
whether Church had or had not an équitable lien "on such cash, materials, and 
supplies in the hands of such receivers." In the same order it was provided 
that leave was given to Church to file a supplemental pétition, claiming an 
équitable lien upon cash, accounts receivable, and materials and supplies 
in the hands of the receivers, and claiming that the mortgages and the jud^- 
nient of foreclosure did not constitute a lien upon such cash, accounts receiv' 
able, and materials and supplies, and that the issues raised by such supple- 
mental pétition were to be referred to a spécial master thereafter to be ap- 
Iiointed. 

On the same day an order was made conflrming the report of the foreclosure 
sale, and providing, in effect, that upon carrying out his bid the spécial master 
.should transfer and deliver to Gethoefer the foreclosed property, "reserving, 
howeverr, the cash, materials, supplies, and accounts receivable then in the 
hands of such receivers, the right to which shall be determined by the court, 
when such receivers file their final account and apply for a discharge." It 
was provided that the purchaser could elect to give a bond conditioned that 
lie would pay the value of the reserved property, "as fixed by the receivers as 
of the date of transfer," to whomever was flnally determlnçd to be entitled 
thereto, and that upon giving such a bond the reser\ed pr(»perty should be 
transferred to the purchaser. Ail questions conceming the right to "the cash, 
accounts, bills receivable, and materials and supplies in the hands of the re- 
ceivers" were reserved until the receivers flnally accounted and applled for 
their discharge, and jurisdlction of the cause was retained until the flnal dis- 
position of ail reserved matters. 

The purchaser elected to take over the materials and supplies, accounts, and 
bills receivable at the values flxed by the receivers, to wlt, mateïials and sup- 
jilies $123,443.72, and accounts and bills receivable $89,678.08 (as':later correct- 
ed), and gave an appropriate bond to the receivers. No appeal wfKs taken from 
either of the orders above mentioned. Thereafter the receivers ai)plied for dis- 
charge, and on October 23, 1917, an order was made referrlng their account 
iind ail questions reserved in prier orders and decrees and arising out of 
Church's supplemental pétition to George Clinton, Jr., as spécial master, to 
take proof and report as to who were entitled to share in the distribution of 
materials and supplies, accounts and bills receivable, and cash in the hands 
of the receivers, and in what priority and proportion. 
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L'pou tlie liearing before Spécial Master Clinton, a controversy arose as to 
the seope of the words "materials and supplies" as used in the order ; coun- 
sel for Jiidge claiming that those words were conflned to spécifie materiala 
und supplies carried under that heading in accounts of the gas eompany, and 
eounsel for Church and for minority bondholders contending that thèse words 
should be interpreted as including ail after-acquired Personal property of the 
gas Company not subject to the liens of the mortgages. A motion was made 
to amend the orders confirming the sale and the report of Spécial Master 
Brown and the order of référence to Spécial Master Clinton. The court in 
an opinion held that the words used — i. e., "materials and supplies" — were 
sufflciently comprehensive to Include ail after-acquired Personal property, and 
the spécial master was required to take proof in respect of "meters in stock, 
horses, wagons, office fumiture and fixtures, cars, and other personal property 
not attached to the freehold." In other words, the court construed Its own 
language, vvhich it had u«ed in Its own orders or decrees. The spécial master 
held that the materials and supplies, accounts and blUs receivable eovered 
by the purchaser's bond, and the cash were not subject to the mortgage, and 
did not pass on the foreclosure sale to the purchaser ; that the bondholders, 
as to the part of their bonds remaining unsatisfled, were gênerai creditors, 
entitled to share equally with other gênerai creditors in the unmortgaged or 
"free" assets. Thèse assets were ultimately found to consist of materials and 
supplies, $123,443.72; accounts receivable, $89,678.08; and cash, $80,086.32, 
making a total of $293,208.06. 

There were three classes of deposits so called, representing money deposited 
with the gas eompany prior to the receîvership, wlth whieh the spécial master 
also dealt. Thèse were: (1) Consumers' deposlts ; (2) main to curb deposits; 
and (3) main extension deposits. As to the first class, the spécial master held 
that such deposits were entitled to priority of payment over ail daims, ex- 
cept expenses of administration. As to the second and third classes, the 
spécial master held that such deposits were debts of the gas eompany, and the 
depositors were gênerai creditors. The détails in regard to thèse deposits will 
be refen'ed to infra. 

The .spécial master found against Ohurch's claim for an équitable lien on 
earnings, and held that hls status was that of a gênerai créditer. It was 
stlpulated between the parties that the amount of Church's claim was $251,- 
629.97, with interest thereon from Septeraber 11, 1917. The spécial mas- 
ter found that the defleiency iudgment in favor of New York Trust Company, 
as trustée for bondholders, was $4,638,049.48, with interest from July 16, 
1917. The sole creditors were thus: (1) The trustée and (2) Church for 
the respective amounts above stated, and (3) the New York Central Rail- 
road Company for a trifling claim of $7, with interest from November 1, 1916, 
unless the depositors, supra, were also creditors. 

The spécial master, upon his theory of the case, failed to make any findlng 
as to how much of the earnings of the gas eompany arose before and how 
much arose after the extension of the receîvership to the foreclosure suit, and 
Church and Judge each excepted to the failure to make such finding. The rea- 
son why there are now only the creditors above notod is that ail other elaima 
existing prior to the séquestration receîvership (aggregating $151,477.73) were 
pald by the receivers from time to time, pursuant to orders of the court from 
which there are no appeals. 

Spécial Master Clinton took proof as to the meters In stock, horses, wagons, 
automobiles, fuel and lighting supplies, and other Personal property which had 
not been included in the item of "materials and supplies" eovered by the pur- 
chaser's iKind, and reported the same without opinion. The court, in an opin- 
ion filed March 14, 1921, held that thèse Items of personal property were re- 
quired in the opération of the gas plant and were subject to the mortgage 
lien, but at the same time the court held that the cash, materials, supplies, and 
accounts receivable, aggregating $293,208.06, were not subject to the mortgage 
lien, and did not pass to the purchaser upon the foreclosure sale. 

On the coming on of the motion for conflnnation of Spécial Master Clinton's 

report, it was contended on behalf of Judge that Church was not entitled to 

receive any dividend on the $95.000 bonds referred to supra, on the ground 

that suèh paym'ent would be équivalent to glving priority to the claim for 

280 F.— 53 
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which tlie bonds weré pledjred. This éOntention was sustained by the Dis- 
trict Judge. ïhe décree, which eonflrmed the report of Spécial Master Clinton, 
as modifled in accordance with the court's opinions, was entered May 9, 1921, 
and it is fi'om this decree that the cross-appeals hâve been talien. 

ïhis decree provided, inter alla, as foUows: That the receivers (not dis- 
tinguishing b«tween the séquestration and foreelosure receivers) were charge- 
able with the items of materials, accounts receivable, and cash aggregating 
!f293,208.06, supra, plus any incrément since Hpecial Master Clintou's report, 
that Judge pay for the reserved niaterials and supplies $123,443.72, and ac- 
counts receivable 189,678.02, aggregating $213,121.74; that $18,938.77, being the 
amount of consumers' deposit made prior to the séquestration receivership, 
vyith interest from September .30, 1917, be paid into the registry of the court, 
for the beneflt of the persons entitled thereto. Atter iiroviding for the con- 
sumers' deposits and various expenses, it was decreed that the receivers 
should malîe pro rata distribution of the balance among the foUowing credit- 
ors: 
New York Trust Company, as trustée, with interest from July 16, 

1917 $4,638,049.18 

George H. Church, with interest from September 11, 1917 251,629.97 

New York Central Railroad Company 7.00 

Main to curb depositors. 40,192.50 

Main extension depositors 3,171.02 

In conflrming the report of sale on September 11, 1917, the court had de- 
creed that the trustée was entitled to a deficioncy .ludgnient for .');4,638,049.48, 
being the différence between $6.998,049.48, the amount due as found by the 
foreelosure decree, with interest, and •1!2,360,000, the sale or i)urehase priée, 
less $225,725, representiug the detnched coupoiis lield by Church. 

The questions presented by thèse appeals may be broadly stated as follows: 
(1) Did Church hâve the équitable lien which he claimedV (2) Of the items 
designatéd as (a) materials and supplies, (b) meters in stock, etc., (c) cash, and 
(d) accounts receivable, which are or are not "free" assets? (3) What is the 
status of the consumers' deposits, main to curb deposits, and main extension 
deposits? (4) What are the rights of Church in respect of dividends on the 
$95,000 bonds? 5) How and for what proi>erty shall the .séquestration receiv- 
ers and the foreelosure receivers respectively account; and what, therefore, 
shall be the plan of distribution? 

Necessarily bound up with thèse questions are others which will be develoi>- 
ed in the course of this opinion. For brevity, it will be understood that any 
référence to gênerai creditors includes the railroad's claim of $7. 

Kenefick, Cooke, Mitchell & Bass, of Buffalo, N. Y. (Daniel J. Kene- 
fick and Charles Pascal Franchot, both of Buffalo, N. Y., of counsel), 
for appellant Judge. 

Moot, Sprague, Brownell & Marcy, of Buffalo, N. Y. (William L. 
Marcy and Helen Z. M. Rodgers, both of Buffalo, N. Y., of counsel), 
for appellant Church. 

Locke, Babcock, Spratt & HoUister, of Buffalo, N. Y., for receivers. 

Penney, Killeen & Nye, of Buffalo, N. Y., for appellee Steele. 

H. J. Kelly, of Buffalo, N.Y., for appellee New York Cent. R. Co. 

Spooner & Cotton, of New York City, for appellee New York 
Trust Co. 

Before ROGERS, MANTON,, and MAYER, Circuit Judges, 

MAYER, Circuit Judge (after stating the facts as above). 1. We 
agrée with the conclusion of the District Court that Church is a gên- 
erai creditor and that the transactions between him and the gas Com- 
pany did not create an équitable lien in his favor on the earnings accru- 
ing prior to the extension of the receivership to the foreelosure suit, or 
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oh the unmûrtgâged property. We place our décision primarily on 
the ground that the équitable lien contended for was not established 
by the évidence. It will not be profitable to analyze the facts nor the 
law applicable thereto, as this hranch of the case was carefuUy and ade- 
quately dealt with in the reports of the spécial masters, which in this 
regard received the approval of the District Court. 

2. (a) Materials and supplies ; (b) meters in stock, etc. Thèse two 
classes of items were separately considered, due to the f act that the 
existence of the items under (b) came to the attention of counsel and 
court after item (a) had been considered. Both classes of items, how- 
ever, are governed by the same principles, and will be considered under 
the same heading. The point is raised by Judge that the decree of 
September 11, 1917, disposed of items under (b), and therefore that 
the court's order directing Spécial Master Clinton to take proof in 
respect of the items under (b) was too late, for the reason that the 
term had long since expired. The réservation in paragraph III of the 
decree of September 11, 1917, was that the right to "the cash, ma- 
terials, supplies, and accounts receivable" should be determined by the 
court when the receivers filed their final accounts and applied for dis- 
charge. In view of this réservation, it was compétent for the court at 
any time, at least up to the application by the receivers for their dis- 
charge, to construe the meaning of the words "materials and supplies," 
and thus to keep the question open notwithstanding the entry of prior 
orders or decrees. We are of opinion, therefore, that this branch of 
Church's appeal is properly hère. 

[1] The extent and nature of the lien of the mortgages is a ques- 
tion of local law. Thompson v. Fairbanks, 196 U. S. 516, 25 Sup. Ct. 
306, 49 L. Ed. 577. It is, of course, settled that the New York rule 
is that a mortgage of after-acquired personal property is ineffective as 
against creditors of the mortgagor, and some further act is necessary 
in order to make it an effective lien as against creditors. Zartman v. 
First National Bank, 189 N. Y. 267, 82 N. E. 127, 12 L. R. A. (N. S.) 
1083 ; Titusville Iron Co. v. City of New York, 207 N. Y. 203, 100 
N. E. 806. This gênerai rule has been foUowed in this circuit. In re 
P. J. Sullivan Co., 254 Fed. 660, at page 662 et seq., 166 C. C. A. 158; 
Westinghouse, etc., v. B. R. T. (C. C. A.) 263 Fed. 532, at page 537 
et seq. 

But to this rule there is an exception in the case of public utility 
corporations. It has long been recognized that property of such cor- 
porations, necessary for purposes of opération, is constantly subject 
to change and additions. Such corporations perform a public duty. 
Gas companies manufacture and distribute a necessary of modem life. 
It is important, therefore, to maintain, if possible, continuons opéra- 
tion, even though property is sold under foreclosure or exécution. It 
is reaHzed that, owing to the large sums required to finance such enter- 
prises, there must be sound sècurity offered to those who invest in 
bonds secured by mortgages on properties of this character. It is es- 
sential for the sècurity of such bonds that a mortgage shall safeguard 
the existence of a going plant at the time that sale is had under a fore- 
closure decree, to the end that the purchaser cah continue to perform 
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the obligations of the franchises and, as in this case, furnîsh the public 
with the product for the manufacture and distribution of which the 
franchise was granted. 

In Platt V. New York & vSea Beach R. Co., 9 App. Div. 87, 41 N. Y. 
Supp. 42, the court pointed out the reasons why the mortgage of a 
railroad company covered after-acquired personal prOperty and an- 
nounced a doctrine affected by the nature of the property and its rela- 
tion to public duty and convenience. The opinion, in construing the 
effect of a particular statute, is not to be read as being confined to the 
purposes of that statute, but as, in addition, announcing important use- 
ful principles of gênerai application to similar subject-matter. This 
case was affirmed by the New York Court of Appeals on the opinion 
below in 153 N. Y. 670, 48 N. E. 1106. There is, of course, nothing 
to the contrary in Platt v. New York & Sea Beach R. Co., 63 App. 
Div. 401, 71 N. Y. Supp. 913. Again, in New York Security Co. v. 
Saratoga Cas Co., 88 Hun, 569, 587, 588, 34 N. Y. Supp. 890, the court 
laid down similar rules in respect of the property of a gas company, 
pointing out, inter alia, that the doctrine applied, not merely to land 
and buildings, but to implements, tools, and machinery, and, in brief 
to whatever was "necessarily used in carrying on the business." This 
opinion is also illuminating, and was likewise affirmed on opinion be- 
low in 157 N. Y. 689, 51 N. E. 1092. 

It is suggested that in some manner MacDonnell v. Bufïalo L. T. & 
S. D. Co., 193 N. Y. 92, 85 N. E. 801, modifies the force and author- 
ity of the two cases just referred to. In the MacDonnell Case the 
court was dealing with a peculiar state of facts, and further the clause 
relating to varions kinds of personal property was restricted to such as 
might be acquired not only after the exécution of the mortgage, but 
also "after default shall be made herein." In the case at bar, as will 
presently appear, the after-acquired clauses did not contain any re- 
striction to the effect that the after-acquired property mortgaged would 
only be such as might be acquired after default. Some expressions 
in the MacDonnell Case, which we need not pause to analyze at length, 
are at most dicta, and cannot be held to hâve changed the doctrine of 
the Platt and New York Security Co. Cases, supra. In the opinion of 
the New York Court of Appeals in the MacDonnell Case, no référence 
whatever is made to thèse two preceding cases, and such omission 
strongly confirrhs the view tbat the court did not intend to modify the 
principles which it had previously announced. 

In Met. Trust Co. v. Dolgeville Electric Lt. & P. Co., 35 Mise. Rep. 
467, 71 N. Y. Supp. 1055, the présent Chief Judge of the New York 
Court of Appeals followed the New York Security Co. Case, 88 Hun. 
569, 34 N. Y. Supp. 890, and held that the terms of a mortgage on an 
electric light and power company covered certain supplies consisting 
of wire still in the coils. In brief, we understand the New York rule 
to be that, in the case of a public utility corporation, a mortgage is 
valid in respect of after-acquired personal property necessary and ap- 
propriate for the physical opération of its franchises and the perform- 
ance of its public duty. 
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The Buffalo Gas Company manufactured and distributed gas. To 
do so, it required necessarily, not only holders, mains, and other simi- 
lar equipment, but tools, implements, and the materials for manufacture 
and distribution. In each of the mortgages, the after-acquired Per- 
sonal property sought to be brought under the lien was very fully de- 
scribed, as wi'il appear from the extracts in the margin.^ 

Gas coal, gas oil, and similar materials are obviously necessary for 
the manufacture of gas, and just as much a part of the plant in opéra- 
tion as any machinery attached to the f reehold. So, also, tools and im- 
plements are clearly necessary for purposes of opération, whether used 
in connection with manufacture or distribution. The. test is not wheth- 
er property of this character is physically attached to the freehold. 
Plainly, certain of such property, such as tools and implements, by thêir 
very nature, would not be physically attached to land or buildings, and 
coal and oil would necessarily be used up in the process of manufac- 
ture. The fact that such materials or supplies as are necessary for 
the manufacture and distribution of gas are kept on hand, instead of 
in some way being attached to the freehold, is immaterial in determîn- 
ing the lien of the mortgage, because with this class of mortgages 
there is no reason why such necessary materials and supplies may nol, 
as against gênerai creditors, be covered by the mortgage, and every 
reason to the contrary. 

[2] Applying thèse principles, we will examine the détails listed in 
Exhibit 12. The items under the headings of gas, coal, oil, oxide, tar, 
and the like, aggregating $60,627.51, passed to the purchaser, and 
should not hâve been held to be unmortgaged assets. This is also true, 

1 Mortgase of 1897: "AH and singular its Personal property, its gas works, 
plants, and machinery for making, genei'atinp, and supplyinggas, its service and 
other pipes, liolders, mains, meters, pnrifiers, generators, cocks, tools, imple- 
ments, and ail appnratus. services, eonne<;tions, rixtures, appiirtenances, licenses, 
contraets, and agreements, and patented or other proeosses for maklng and dis- 
tributing, gas now owned or whicli shall liereafter be nequired by the gas 
Company, ail of whiirh personal property is herel>y declared to be flxtures and 
appurtenances of said gas works and plants and parts of the same, but the 
])articular description of per.soiîaï property herein contained shall not be con- 
slrued to exclude any other personal property which now belongs to or which 
uiay hereafter be aeQuircd by the gas company, and also ail improvements, 
additions made or to be made to said j)lants and properties, real and personal, 
tmd ail rei'lacenients of the same or the iippurtenances tUereof, and also ail 
and every othor estate. riglit, nnd interest, privilège, and franchise, corporate 
or mixcd, which the gns company now owns or holds, or may or shall here- 
after acQuire. own. or hold." 

Jlortgage of 1899: "Ail and singiilar its supplies of orery name, nature, and 
descrii)t;on, » * * and ail and singular the moneys, book accounts, bills 
i-fcceivable, and other lU'operty of every name, nature, and description, which 
hâve been or which .shall hereafter be acqulred by the party of the first part, 
whatevcr the partlcular des/iription thereof shall be, * * * and also ail 
and singular its jiersonal property, plants and machinery for making, generat- 
Ing, and supplying gas, its service and other pipes, holders, mains, meter.s, 
puriflers, generators, tools, iinplement«, and ail apparatus, services, connec- 
tions, fixtures, licenses, contraets, and agreements, now owned Or which shall 
hereafter be acquired by the gas company. ail of which personal property is 
liereby declared to be flxtures and appurteuances of said gas works and plants 
and parts of the same." 
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in the main, in respect of the item of $53,620.60 called "gênerai mate- 
rials and stipplies (pipes, fittings, tools, etc., also lamps and port- 
ables)." It was testified by Humphreys, one of the receivers, and by 
Meyers, who seemed thoroughly familiar with the affairs of the gas 
Company, that the coal, oil, etc., represented a reasonable amount to 
hâve on hand for the opération of the plant, and that "generally ma- 
terials and supplies on hand were the materials and supplies in the 
way of pipes, fittings, tools, and things of that character used in con- 
nection with the everyday opération of the plant, and that was a rea- 
sonable account." Humphreys, one of the receivers, testified, however, 
that "portables" are the portable fixtures for lighting, sold by the gas 
Company, for the purpose oi pushing its business, and it may be that 
"lamps" are in the same category. The évidence is not clear as to 
"lamps." 

The "gas stove stock," representing an item of $9,195.65, is on the 
same basis as portables. That item referred to a stock of gas stoves 
kept on sale to encourage the use of gas. Such articles were not neces- 
sary for the manufacture or distribution of gas, and must be regarded 
merely as merchandise, used to promote the sale of gas, but in no 
sensé necessary to the opération of the plant. Such merchandise was 
not subject to the mortgage, and therefore the purchaser was not en- 
titled to this item. As we are not advised as to the value of the "port- 
ables," or as to the nature or value of the "lamps," included in the item 
"gênerai materials and supplies," we are unable to state the resuit in 
figures, aiid must remit that détail to the District Court. 

In view of the foregoing, it is apparent that the District Court right- 
ly decided that the items under (b), consisting of meters in stock, 
horses, automobiles, stable equipment, tools, etc., were subject to the 
mortgage lien, and passed to the purchaser, except the item of $2,847 
for "fuel and lighting appliances." We gather from the testimony of 
Meyers and from Exhibit 19 that "fuel and lighting appliances" con- 
sisted of articles for rent or for sale, which were connected on con- 
sumers' premises, but not necessary to manufacture and distribution. 

To summarize: Judge is entitled to ail the articles under (a), ex- 
cept portables, gas stove stock, and possibly lamps, and to ail under 
(b), except "fuel and lighting apphances." Under his bond, he must 
make payment to the receivers of $9,195.65 for the gas stove stock, 
and whatever may prove to be the value of the "portables," and pos- 
sibly the "lamps," as of September 30, 1917. He must also make pay- 
ment of $2,847 for "fuel and lighting appliances." 

[3] 3. Cash and Accounts Receivable. The 1897 mortgage con- 
tained the following provisions: 

"TTntU the gas company shall hâve made default In the payment of the 
principal or interest of any of the bonds hereby .secured, or iutended so to be. 
or in the performance of the covenants, or any of them, herein expressed to be 
kept and performed by the gas company, it shall hâve the possession, use, en- 
.loyinent, and control of ail the property and franchises covered by thls mort- 
gage, with the appartenances, and shall reeeive the rents, issues, income and 
profits th»>reof. • * * •• 

A similar provision was incorporated in the 1899 mortgage. In such 
a case, cash and accounts receivable existent prior to a mortgage fore- 
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closurc receivership, and at that time not in the possession of the mort- 
gagee, are not subject to the lien of the mortgage. The rule applies 
to public utilitv as well as to other classes of corporations. N. Y. 
Security Co. v.' Saratoga G. & El. Co., 159 N. Y. 137, 53 N. E. 758, 
45 E. R. A. 132; Gilman et al. v. 111. & Miss. Telegraph Co., 91 U. S: 
603, 23 L. Ed. 405; American Bridge Co. v. Heidelbach, 94 U. S. 
798, 24 L. Ed. 144; Atlantic Trust Co. v. Dana, 128 Fed. 209, 62 
C. C. A. 657 ; Platt v. New York & Sea Beach R. Co., 170 N. Y. 
451, 457, 63 N. E. 532; Central Trust Co. v. Morton Trust Co., 200 
N. Y. 577, 93 N. E. 975. 

Whether the mortgage lien in respect of "rents, issues, income and 
profits" of the property and franchises covered by the mortgage at- 
tached at the date of filing the foreclosure bill, or at the date of the 
foreclosure receivership, is a question concerning which décisions are 
not in harmony. We need not however, détermine this question, for 
the reason that, for purpo.ses of convenient accounting, the litigants 
seem to hâve agreed on April 30, 1915, as the foreclosure receivership 
date. Thus, on April 30, 1915, the unmortgaged assets in the hands 
of the séquestration receivers, to the exclusion of the foreclosure re- 
ceivers, consisted of certain materials and supplies, accounts receivable 
and cash in amounts to be referred to infra. Later there was recelved 
a refund for taxes, to which we shall also refer infra. 

4. Creditors. There has been no separate accounting of the séques- 
tration receivers, and no attempt to détermine how much of the fund 
now awaiting distribution shall be credited, respectively, to the séques- 
tration and the foreclosure receiverships. It is, of course, also neces- 
sary to ascertain who are the creditors. By reason of the course which 
the actual administration of thèse receiverships has taken, Church, 
the railroad, and the trustée are the only creditors remaining whose 
claims arose because of transactions prior to receiverships, unless the 
depositors are also creditors. The deposits are of three clas.ses; 

[4] (a) Consumers' Deposits Made Prior to September 24, 1914, 
Where the Depositors hâve Ceased to be Consumers. Thèse were au- 
thorized under section 63 of the New York Transportation Corpora- 
tions Law (Consol. Laws, c. 63), quoted in the margin.^ The gas 
Company availed of its right under the statute to demand a deposit as 
a condition of supplying gas to the consumer, and gave a receipt read- 
ing: 

"It is hereby expressly as'ffd betvveen thfi Buffalo Gas Company and the 
Kiiid depositoi- that this deposit shall he snbject to the déduction of any in- 
flobtedness due from depositor to said company. TTpon full payment of any 
such indebteduess, and return of thi.s certiflcate, the said Buffalo Oas Company 
aprree.s to refund said deposit, witli interest. Interest ceases on the day 
depositor ceases to l>e a consumer." 

2 "Evory gaslight * * * corporation niay require every person to whom 
.sucli coi-poration shall snpply gas * * * to deposit with such corporation 
a reasonable sum of money * • * as security for the payment of the gas 
* * * rent or compensation for gas consnmed, * * * to become due to 
the corporation, but every corporation shall allow and pay to every such 
depositor légal interest on the sum depositcd for the time his deposit shall 
remain with the corporation." 
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^ The District Court held that thèse claims were entitled to priority. 
Church contends that thèse are gênerai creditors' claims not so en- 
titled. The basis of this contention is that the deposits do not con- 
stitute a trust fund, and that the relation of debtor and créditer is set 
up, as evidenced by the requirement as to interest. The relation of 
debtor and créditer, however, must be created by voluntary agreement, 
express or implied. Hère the consumer bas no choice (Hewsev v. 
Queens Borough Gas & El. Co., 47 Mise. Rep. 375, 93 N. Y. Supp. 
1114), for, before he can obtain gas, he is compelled to make a de- 
posit "as security." On the other hand, the requirement of the stat- 
ute that the gas companies shall pay interest is some support for the 
contention that such corporations are authorized not to treat the de- 
posits as inactive moneys, but to use them in their business, and hence 
to mix thèse deposits with gênerai funds. Thus the case is sui generis. 

Although the depositor has been lawfuUy compelled to deposit se- 
curity, yet the corporation seemingly may so use the deposit as to de- 
prive it of some of the characteristics of a trust fund. Thus the status 
of the deposit is différent, on the one hand, from that of security for 
rent given as part of an agreement between landlord and tenant, as in 
In re Banner (D. C.) 149 Fed. 936, and, on the other, from that of 
property which may be reclaimed only if it or its proceeds can be traced. 
as instanced in In re J. C. Wilson & Co. (D. C.) 252 Fed. 631. Courts 
of equity bave marshaled assets and assigned priorities in response to 
équitable requirements and business necessity, as is illustrated by the 
now well-established principle that préférence will be accorded to 
claims for materials and supplies furnished to public utilities for cur- 
rent opération within a limited period prior to receivership. The fact 
that, because of statutory permission, such deposits are not made as 
the resuit of voluntary agreement, but compulsorily required as a con- 
dition of supplying gas, is sufficient to justify a court of equity in 
treating them as preferred claims. 

[5| (b) The Main to Curb Deposits. Thèse were made under sec- 
tion 288 of the old Buffalo City Charter, embodied in section 144 of the 
présent City Charter, providing that the city may make connections from 
the gas company's mains in the street to the curb line, and then assess 
the cost upon the premises to which the connections are made. By vir- 
tue of certain contracts, the gas company did the work and was paid 
by the city, which in turn imposed the assessment. The gas company 
agreed with the city to refund the cost of the connection to the owner 
of the premises, if and when he should become a gas consumer. In 
some instances the property owner directly requested the gas company 
to make connections, and the gas company required liim to deposit the 
estimated cost, and gave him a receipt, agreeing to refund the deposit 
when the service of gas actually commenced. Thèse deposits do not 
carry interest. Meyers testified that some of thèse property owners 
did not begin to use gas until many years after the connections were 
made, "frequently 10 to 15 years and 18 to 20 years"; the oldest de- 
posit on hand having been made in 1873. Thèse deposits were used — 
and properly so — as a part of the gênerai funds of the gas company. 
Thèse depositors thus had contingent claims, certain as to amount, but 
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not ripened, because the contingency or condition upon which refund 
would be made— i. e., becoming consumers — had not occurred. They 
must be regarded as gênerai creditors, whose rights can only be eut 
off as indicated infra. 

(c) Main Extension Deposits. Thèse deposits, without interest, 
were made under ruies duly approved by the Public Service Commis- 
sion, which provided that, in case the gas company deemed it inexpe- 
dient to extend a gas main at its own expense, it could require the ap- 
plicant for the extension to make an advance deposit to cover the esti- 
mated cost, the gas company. agreeing to refund the deposit in cer- 
tain installments, based on the consumption of gas resulting from the 
extension. Thèse deposits are in the same position as the main to curb 
deposits. 

[6] 5. Church's $95,000 Bonds. In the original decree of fore- 
closure, dated April 11, 1916, the status of thèse bonds was determined. 
Church had not intervened at that time, and the amount of the debts 
secured by thèse bonds was therefore, as yet, undetermined ; but this 
was one of the subjects dealt with by Spécial Master Brown. He 
f ound that Church was entitled to a lien upon thèse bonds to secure the 
amounts advanced by hini to the gas company. In the decree confirm- 
ing the spécial master's report, dated September 11, 1917, and entered 
September 25, 1917, the court fixed the net amount of Church's claim 
at $251,629.97, which sum was arrived at after deducting from the 
face of the claim, with interest to September 11, 1917, the payment of 
40 per cent, on the $95,000 bonds, amounting to $38,000, out of the 
proceeds of sale of the mortgaged property. Paragraph V of the de- 
cree provided as noted in the margin.'' This was a final decree which 
adjudicated the rights of the parties in respect of this particular sub- 
ject-matter, and thus the time to appeal began to run from September 
25, 1917, the date of entry. Long after the term had expired, and 
the time within which to appeal had' likewise expired, the court held 
that Church should not participate in the distribution of the dividend 
to the trustée, as the holder of the deficiency judgment, and so provided 
in paragraph twelfth of the decree, dated May 9, 1921, now under re- 
view. 

It is urged that the basis of the decree of September 11, 1917, was 
that Church should hâve the right to reaHze upon thèse bonds, through 
the deficiency judgment, only if that judgment obtained "a priority of 
any kind." We need not détermine this, nor the contrary contention. 
The adjudication of September 11, 1917, was clear, and, the term hav- 

3 "V. Tho défendant, lUiffalo Gas Company, is indebted to the intervener, 
Church, upon a note m.ade by the said gas company and now held by said 
Church, in the sum of if22,ri00 and interest thereon from September 1, 1917, 
and the said Church bas a lien upon $05.000 par value of the first mortgage 
5 per cent. 50 year gold bonds of the Buft'alo City Gas Company, flrst ait 
security for the payment of said note and interest, and next as security for 
the indebtedness set out in paragraph IV, and said Church is entitled to shar© 
in the proceeds of the sale of the mortgagpd property to an amount équivalent 
to 40 per cent, of the par value of said $05,000 of bonds by reason of such liens,, 
and to any farther sum that may be realized upon said $95,000 of bonds 
through the deficiency .ludsment recovered hereln by the New York Trust 
*7ompany against said Buffalo Gas Company." 
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ing expired, the District Court was without power to modify the 1917 
decree in this regard, as it attempted in paragraph twelfth of the May 
9, 1921, decree. Tliis part of the decree must therefore be reversed, 
and paragraph V of the decree of September 11, 1917, must be fol- 
lowed. 

6. The Accounting. Owing to the method of administration and 
the failure to state separate accounts for the séquestration and fore- 
closure receiverships, respectively, it is impossible for us to set up the 
figures of thèse accounts. We shall endeavor, however, to state the 
principles involved. 

The séquestration and foreclosure receiverships are separate, but 
may, as matter of practical administration, run concurrently until the 
whole estate is wound up. This is because the séquestration receiver- 
ship bas possession of the unmortgaged assets, which, for accounting 
purposes, do not at any time go into the possession of the foreclosure 
receivers. Primarily the fund of the séquestration receivership is made 
up of the unmortgaged property on hand when the receivers take pos- 
session, whether physical property or accounts receivable and the like. 
At the conclusion of the séquestration receivership, this fund may be 
larger or smaller, dépendent upon the results of the opération of the 
séquestration receivership. To illustrate, with arbitrary figures : At the 
inception of a receivership, there may be cash on band $50,000, ac- 
counts receivable $50,000, and unmortgaged property worth $50,000, 
thus making an apparent total of $150,000. Assuming that the re- 
ceivers continue business and are successful in increasing the value of 
the estate, they may bave at the conclusion of their opération cash 
$100,000; the accounts receivable due prior to the receivership may 
bave been collected to the extent of $40,000, and $20,000 may be due 
from purchasers and customers on good accounts receivable developed 
during the opération. Unmortgaged personal property, including pre- 
receivership unmortgaged personal property, and such as may bave 
been purchased by the receivers in the course of their opération, may 
amount to $60,000. The total would be $220,000. On the other hand, 
the receivership opération mav bave resulled in a loss, leaving on hand, 
say, only $50,000. It is the fund of $220,000 or $50,000, as the case 
may be, which is to be distributed in accordance with well-settled prin- 
ciples and practice. First, there must be paid the expenses of adminis- 
tration, then the debts incurred by the receivers for their opération. 
The balance is the fund distributable among preferred and gênerai 
creditors. Out of such balance, there must be first paid the claims of 
preferred creditors, principal and interest, and the remaining sum, if 
any, constitutes the fund available for distribution to gênerai creditors. 

In the case at bar there is a statement, known as Exhibit 6, purport- 
ing to show assets and liabilities as of September 24, 1914, the date 
of filing the séquestration bill, April 30, 1915, the convenient date mark- 
ing the commencement of the foreclosure receivership, and September 
30, 1917, the date of the transfer to Judge, as a resuit of the sale under 
foreclosure. This exhibit may be useful for bookkeeping purposes, 
but is not to be taken as stating the account either of the séquestra- 
tion or of the foreclosure receivership. The matter is further com- 
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plicated by the payment during administration of $151,477.73 in set- 
tlement of daims against the corporation existing prior to the séques- 
tration receivership. The parties hâve stipulated that thèse amounts 
"were paid by the receivers during the receivership" ; but, althoùgh it 
is stated by counsel that thèse amounts were paid by the foreclosure 
receivers, the record does not fully enlighten us as to what funds, if 
any, of either or both receiverships were used for this purpose. When 
the foreclosure receivers took possession, the séquestration receivers 
had in hand cash to tlie amount of $152,105.84, and this sum seems to 
hâve been turned over to the foreclosure receivers and utilized by 
them to pay off some pre-foreclosure receivership debts, and also uti- 
lized in connection with the opération of the plant by the foreclosure 
administration. The difficulty now presented is the détermination of 
which of thèse debts, if any, should be paid by the séquestration re- 
ceivership. We hâve not overlooked the provisions of the stipulation 
(appearing at pages 332 et seq. of the record), but thèse do not give us 
adéquate information. Besides, while some of thèse items were pre- 
ferred claims and others not, there still remain some the status of 
which is not clear. In view of the form which the record has taken 
in this case, we hâve concluded that thèse payments should be disre- 
garded in the account, as the claimants are no longer creditors. 

Applying the principle, supra, to the case at bar, the séquestration 
receivers at the conclusion of their receivership had in hand materials 
and supplies in the amount set forth in 2 (a) and (b) supra, cash to 
the extent of $152,105.84 and accounts and bills receivable. To arrive 
at this last item, it must be ascertained what accounts and bills re- 
ceivable outstanding on April 30, 1915, were ultimately collected. The 
amount set forth in Exhibit 6 is roughly $87,600, less about $8,600 
reserved as of April 30, 1915, for bad debts. By this time the receivers 
must know the exact figure for thèse items of accounts and bills re- 
ceivable. To the foregoing must be added an item of $4,808.86 due to 
the following circumstances : In December, 1919, the receivers made 
an adjustment with the city of Bufifalo on account of franchisé taxes 
for the years 1912, 1915, and 1916, as a resuit of which they received 
a net refund of $11,066.16. This refund does not appear on Exhibit 
6, because made after the date of that statement. Of this net refund, 
$4,808.86 was for the year 1912. Having thus ascertained the gross 
fund in hand, it is next necessary to détermine who are the creditors 
entitled to share in this fund, and how the amount of their claims shall 
be ascertained. 

There is an item in Exhibit 6 entitled "Trade and Other Acts." The 
pre-receivership claims of this character were paid, as above stated. 
It is also apparent that any of thèse obligations which may hâve been 
incurred by the séquestration receivers were also paid, so that there are 
now no creditors of this class. There was an item for current taxes 
which we assume were governmental in personam taxes against the 
corporation and the séquestration receivership. The record is not 
clear as to whether or when thèse taxes were paid, and this we must 
leave to be dealt with by the District Court. There is an item for city 
taxes for 1913 and 1914. The purchaser at foreclosure sale bought 
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subject to thèse taxes. They are no longer a debt, as Judge has settlcd 
with the city. In view of the fact that there was no appeal from this 
disposition, thèse taxes are no longer a claim, and, for purposes of ac- 
counting in this particular case, will be disregarded. The item of "In- 
terest on Unfunded Debt" refers to interest on the Church coupons 
and on the consumers' deposits. The interest on the Church coupons 
is necessarily a part of his claim as a gênerai creditor, and the inter- 
est on the consumers' deposits is part of the preferred claim of the 
consumers, to the extent indicated infra. 

The foregoing analysis leaves as creditors sharing in the balance 
in the hands of the séquestration receivers, after payment of expenses 
of administration and debts incurred during receivership opération, 
and possibly current taxes: (1) Consumer depositors as preferred 
claimants; (2) the other two classes of depositors, and Church and 
the trustée as gênerai creditors. In respect of ail the three classes of 
depositors, there has as y et been no notice to file claims. The publica- 
tion of such a notice was recommended by the spécial master and ap- 
proved by the court, and it was ordered that funds to meet thèse claims 
should be deposited in the registry of the court. Such funds, however, 
should not be so deposited to remain there indefinitely. Persons who 
bave made deposits and bave cea.sed to be consumers should be re- 
quired by appropriate notice to file their claims, and, failing so to do, 
ail claims should be eut ofï which are not filed within the time indicated 
by the notice. The other two classes of depositors are entitled to share 
as gênerai creditors, without interest, only if they bave become con- 
sumers. They may never become consumers, and their claims should 
be similarly eut off by the same procédure as to notice. The procé- 
dure has been fully described in Pennsylvania Steel Co. et al. v. New 
York City Ry. Co. et al., 198 Fed. 721, 735, 117 C. C. A. 503, where, 
per Judge Noyés, this court laid down the rule in respect of proving 
claims. 

[7, 8] In regard to those claims which bear interest, the controlling 
authority is American Iron Co. v. Seaboard Air Line, 233 U. S. 261, 34 
Sup. Ct. 502, 58 L. Ed. 949. See also Pennsvlvania Steel Co. v. New 
York City Ry. Co., 216 Fed. 458, at page 471, 132 C. C. A. 518. As, 
in the case at bar, it is apparent that the claims of creditors cannot be 
paid in full, interest on the principal will run to September 24, 1914, 
on the amount at that time due on the consumers' deixisits and on 
Church's claim. 

There is thus left in this connection only the question of the statu.= 
of the trustee's deficiency judgmént.. The contention of Church is 
that the appointment of the séquestration receivers constituted an équi- 
table lien in favor of the creditors then existing, and that, as the bonds 
were not then in default, they were not entitled to share in the fund 
of the séquestration receivership. An examination of the certified 
question in the Saratoga Cas Co. Case will show that ail that was de- 
cided by the court was that the foreclôsure receiver had no prior right 
to "the debts and accounts due to the corporation upon sales by it of 
products of its plant produced after the giving of the mortgage and be- 
fore the appointment of either receiver." As the receivers in that case 
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were appointed contemporaneously, the application of the Saratoga 
Gas Co. Case to the case at bar is that the f oreclosure receivers had no 
prior right to the pre-receivership debts and accounts due to the cor- 
poration. 

The answer to the contention of Church is that in this circuit the rule 
as to the times of ascertaining provable claims against an insolvent 
estate is as stated by Judge Noyés in the Penn. Steel Co. Case, supra. 
The daim on the bonds is within the class described by Judge Noyés 
at page 738 of his opinion (198 Fed. 738, 117 C. C. A. 520) as "claims 
which at that time are certain, but which are not matured." Such 
claims are clearly provable, because "the right of a creditor to partici- 
pate in the assets of an insolvent estate — a right in rem, and not in 
personam — is not dépendent upon the existence of an accrued cause 
of action at the time of the receivership." This subject was considered 
in the Metropolitan Street Railway receivership by the late William 
L. Turner, a spécial master highly experienced in this class of litiga- 
tion. In the receivership record in Pennsylvania Steel Co. v. Metro- 
politan Street Railway Co. (volume 32, p. 645), Mr. Turner held : 

"The claimant trustée under the two Metropolitan mortgages hâve an un- 
questionable right under the authorities, fédéral and state, to prove claims to 
the extent of the face value of bonds secured, against gênerai assets of the 
insolvent Metropolitan Company, subject only to the limitation that the 
amount of the deficiency deerees to be hereafter entered will suggest a maxi- 
mum amount to be paid on the claims allowed. Merrill v. Bank of Jackson- 
ville, 173 U. S. 131 ; People v. Remington, 121 N. Y. 328 ; Matter of Simpson, 
36 App. Div. 562." 

This was affirmed by Judge Lacombe on the spécial master's opinion. 
See page 763 of volume 32, supra. In addition to the cases cited by 
Spécial Master Turner, see Chemical Nat. Bank v. Armstrong, 59 Fed. 
372, 8 C. C. A. 155, 28 L. R. A. 231; Merchants' Nat. Bank. v. Flip- 
pen, 158 N. C. 334, 74 S. E. 101 ; Matter of Bâtes, 118 111. 524, 9 N. E. 
257, 59 Am. Rep. 383 ; Third National Bank v. Haug, 82 Mich. 607, 
47 N. W. 33, 11 L. R. A. 327; Détroit Trust Co. v. State Bank of 
Michigan, 150 Mich. 530, 114 N. W. 327. Judge Dietrich also recog- 
nized this principle in a careful discussion in Westinghouse Elec. & 
Mfg. Co. V. Idaho Ry. L. & P. Co. (D. C.) 228 Fed. 972, but held other- 
wise in view of certain provisions of an Idaho statute. 

As the trustée has not appealed, we need not be concerned with proof 
of the whole amount of debt due on the bonds as of the time of the ap- 
pointment of the séquestration receivers, but it will suffice for the pur- 
poses of this case (and we limit our décision to this case) that the 
trustée may come in as a gênerai creditor to the extent of the de- 
ficiency, with interest figured however only up to Septeniber 24, 1914. 

To summarize : The gênerai creditors entitled to share in the bal- 
ance in the hands of the séquestration receivers, af ter payment of ex- 
penses of administration, receivers' obligations, and preferred claims, 
are Church, the trustée, and the two classes of depositors, interest on 
the preferred claims of consumers and on Church's claim and on the 
trustee's claim tQ,be calculated as of Septernber 24, 1914. After April 
30, 1915, the fbreclosure receivers, under familiar and accepted 
principles, were entitled to the net income, if any, produced by their 



846' 280 FEDEEAL REPORTER 

Opération. If the figures work out so as to leave any fund in the 
hands of the foreclosure receivers, such fund, as well as the proceeds 
of sale of the mortgaged property, was solely available to pay the bond 
indebtedness up to the point where that debt would be satisfîed, and 
obviously in this case, as such debt cannot be satisfied, there is no fund 
arising out of the foreclosure receivership in whichthe gênerai cred- 
itors share. Illinois Trust & Savings Bank v. Doud et al., 105 Fed. 123, 
44 C. C. A. 389, 52 L. R. A. 481. , 

[9] In view of some observations at the conclusion of the opinion 
in the Sa.ratoga Gas Co. Case, it is urged that there is a distinction be- 
tween a case in which property is sold under foreclosure pursuant to 
a. feorganization plan and a case in which property is bid for in an open 
market. We recognize that, in nearly every case of a corporation as 
large as the défendant, a foreclosure sale is had in connection with a 
plan for reorganization, although in the case at bar no such plan is 
before us. There is not, however, any légal reason for preferring 
gênerai unsecured creditors to mortgage bond creditors in such a case. 
The court fixes the upset price in the exercise of its sound discrétion, 
with the entire situation before it, and such price necessarily déter- 
mines the deficiency. On principle and under the cases cited, the claims 
ôf mortgage bond creditors or the trustée are neither higher nor lower 
in equity than fhoëe of gênerai creditors. 

From the foregoing, it is apparent that the decree must be modified, 
and the cause returned to the District Court, with instructions to take 
such further proceedings as may not be inconsistent with this opinion. 

Decree modified, without costs. 



GENERAL ELECTRIC CO. v. CONTINENTAL LAMP WORKS, Inc. 
ëAME V. UNITED LAMP MANUFACTURERS' CORPORATION. 

(Circuit Court of Appeala, Second Circuit. April 3, 1922.) 

Nos. 255, 256. 

1. Patents 4S=>3 12(1) Défendant has burden of proving llcense to use patent. 

A défendant, who admits tlîe ralidity of the patents and liis infringe- 
ment, lias the burden of proying lie had an implied license under the 
circumstances, which estopped plaintiff from enjoining the infringement. 

2. Patents <@=92 1 0— Evidence held not to show implied license of lamp patents by 

sale of bases. 

Evidence that plaintiff had sold lamp bases to défendants knowing they 
were infringing plaintiff's patents for tungsten-nitrogen electric lamps, 
held not to establish an implied license to use the patent, where it also 
appearéd that the bases formed a small percentage of the cost of the 
flnished lamp and could be used with noninfringing lamps, and that they 
were sold with a notice of which défendants had knowledge, that they 
gave no license to use the lamp patents, because défendant had been pre- 
viously sued by the govemment on a charge of monopolizing the electric 
lamp business. 

3. Patents <è='2i2(i) — Inventor can Impose any terms on iicensee wiiich do not 

vioiate other laws. 

Use of an invention can only be obtained on the Inventor's terms, and 
whatever terms he may impose will be enforced by the court, provlded 

®=aFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexe» 
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only that the licensee is not thereby required to violate some law outside 
of the patent law. , 
4. Patents (^=3210— Sale of élément does not give implied license to use combi- 
nation. 

The sale o( one élément of a patented combination does not necessarily 
impiy license to use the whole combination ; but the question always is, 
What is a falr inference from the entire transaction? 

Appeals from the District Court of the United States for the South- 
ern District of New York. 

Separate suits in equity for infringement of patent by the General 
Electric Company against Continental Lamp Works, Inc., and against 
the United Lamp Manufacturers' Corporation. From orders denying 
injunctions pendente lite, plaintiff appeals. Reversed, with directions 
to grant the injunctions. 

Howson & Howson, of New York City (Frederick P. Fish, of Bos- 
ton, Mass., Hubert Howson, of New York City, and Albert G. Davis, 
of Schnectady, N. Y., of counsel), for appellant. 

Richard Eyre and W. N. Seligsberg, both of New York City, for 
appellees. 

Before HOUGH, MANTON, and MAYER, Circuit Judges. 

MANTON, Circuit Judge. The appellant is the owner of the Lang- 
muir patent, No. 1,180,159, granted April 18, 1916, which covers a new 
type of incandescent lamp. It was sustained in this court in General 
Electric Co. v. Nitro-Tungsten Lamp Co. (C. C. A.) 266 Fed. 994. 
Thèse are separate suits, one against the Continental Lamp Works, 
Inc., and the other against United Lamp Manufacturers' Corporation. 
The former was organized in February, 1920, after the décision in the 
District Court in the Nitro-Tungsten Case. It bas since advertised the 
tungsten or vacuum lamps which do not infringe the patent in suit, 
but it bas engaged in business exclusively since its organization in the 
manufacture of lamps of the gas-filled type, which lamps embody the 
invention of Langmuir, and it is claimed by the appellant to be identi- 
cal with the lamps enjoined in the Nitro-Tungsten suit, and in a sub- 
séquent suit by General Electric Company v. Alpha, where the District 
Court again affirmed the finding that the Langmuir patent was valid. 

The appellee the United Lamp Manufacturers' Corporation was or- 
ganized July 29, 1921. It is said to be a consolidation of interests of 
companies which were not licensed to use the invention of the patent 
in suit. It bas been engaged in selling lamps of the Langmuir type. 
It sells vacuum tungsten lamps and vacuum carbon lamps. A i:atent 
was issued to Just and Hanaman, which is now owned by the appellant, 
and which was held valid and inf ringed in General Electric Co. v. Laco- 
Philips, 233 Fed. 96, 147 C. C. A. 166. This patent was for a tungsten 
lamp, and was like the carbon lamp, in that it operated in a vacuum. 
Both of thèse inventions were of a high order, and recognized by ju- 
dicial décision as such. Dr. Langmuir was able to produce a lamp 
which in large size consumed one-half a watt for each candie power 
which it produced. It meant one-half of the energy consumed by the 

«SssKor other cases eee same toplc & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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vacuum tungsten lamp and one-sixth of the energy consumed by the 
carbon lamp, and resulted in a great saving to the public. 

On this application for an injunction pending the final hearing, the 
affidavits offered in défense did not plead invalidity or noninf ringement 
of the patent ; but a défense was made on the contention that the lamps 
were sold by the appellees lawfuUy because of an implied license by 
reason of the sale of bases. The lamp base is an appendage which is 
fastened permanently to the incandescent lamp before it is sold. It 
costs, at retail, 1 or 2 per cent, of the selling price of the lamp, and it 
is used as a base for the lamp of the Langmuir patent. When the ap- 
pellant sold thèse bases, the contract of sale provided in red letters as 
follows : 

"The sale of bases by us confers on the purdiaser no license nnder any 
patents of the General Electric Company covering or relating to the struetiirp 
of lîJCANDËSCENT Lampb, or the materials, machines, or processes used In 
their manufacture." 

Knowledge by the appellees of this notice, so written on the terms of 
sale, is conceded. The défense contends that by reason of the purchase 
of the bases there was an implied license to use the lamps constructed 
under the Langmuir patent. The court below sustained the conten- 
tion of the appellees, uppn the theory that the bases which the appel- 
lant sold to the appellees were sold with the knowledge that thèse manu- 
facturers were making the lamps under an implied license from the 
appellant, and that because the bases which were sold could be used 
only in constructing a patented article (Langmuir construction), it is 
presumed to be intended, both by the buyer and seller, to be used for 
that spécifie purpose, and, when appellant made a sale, it carried with 
it to the appellees an implied license. The bases in question were stand- 
ard articles of manufacture, and were constructed tmder patent for 
many years before the Langmuir lamp was invented. It was because 
the appellant did not wish to license the appellees in the use of the 
Langmuir patent, or any other patent which had to do with incandes- 
cent lamps, that they inserted the notice in the terms of sale. 

It is claimed that if the appellant sold the bases without knowledge 
or notice of the possibility or probability of the infringing use, no im- 
plication of license could hâve been raised, and the notice would hâve 
been unnecessary. But the very act by which the appellant is now 
charged with having waived notice seems to us to be the one means it 
might hâve employed in serving notice upon the purchaser that it 
would not permit the bases to be used in connection with the sale of 
the Langmuir lamp. The issues in both cases are alike. The lamp 
base is a device external to the lamp. The Langmuir patent does not 
show any base. It shows two wires projecting from the bulb. Thèse 
wires may be connected with an electric circuit, and the lamp will burn 
without a base. The ordinary way, however, of making such a con- 
nection, is through a base, and this consists of a screwed shell adapted 
to screw into an Edison type lamp socket and a center contact fastened 
mechanically to the screwed shell, but electrically insulated from it. 
The screwed shell of the lamp socket is connected to one of the termi- 
nais of the electric circuit. The lamp socket contains a center contact, 
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which is connectée! with the other terminal of the electric circuit, and 
it is adapted to connect with the center contact of the base. Two styles 
of bases are used on the infringing lamps, to wit, the "standard mé- 
dium" and the "mogul." It appears that the base is merely a means of 
supporting the lamp and carrying current to it. The standard médium 
base is used by ail parties for the various types of lamps, patented and 
unpatented. It is used for the carbon lamp, which was covered by 
patents which hâve now expired. It îs also used in the manufacture 
of attachment plugs, which are devices attached to lamp cords and 
screwed into lamp sockets, in order to connect in circuit electric fans 
and similar devices. The mogul base was one time restricted to the 
Carbon lamps, and has been used on both carbon and tungsten, whether 
or not embodying the invention of the Langmuir patent. It is used on 
certain vacuum tungsten lamps and employed in séries circuits. It is 
not restricted to gas-filled lamps, as contended for by appellees. It al- 
so appears that the standard médium bases sell at from $5.50 to $6.50 a 
thousand, and the mogul at $26 a thousand, while the gas-filled lamps 
with the standard médium bases list at from 65 cents to $2.60 each. 
The gas-filled lamps with the mogul base are listed at from $3.15 to $9 
each. It thus appears that the value of the base is small compared 
with the value of the lamps, and indicates the improbability of the ap- 
pellant wishing to license the manufacture of the patented lamp from 
the mère sale of the base. 

It is admitted by the appellant that it continued to sell the bases to 
the appellee Continental Lamp Works, Inc., after it knew or had rea- 
son to believe that it was using thèse bases in the manufacture of lamps 
infringing the Langmuir patent. Its claim is that in making such sales 
it was not granting a license under the lamp patents, and felt that it 
had good reason for this business conduct. The claim is that in 1911 
the government filed a bill against the appellant, complaining of cer- 
fain practices which it said created a monopoly, in violation Of the féd- 
éral statutes, in relation to its manufacture of incandescent lamps. It 
was claimed that the appellant, by controlling the commercial source 
of supply of useful or necessary parts of the lamp, were attempting to 
control the lamp business, including the business in vacuum carbon 
lamps. It also complained that the appellant had entered into unlawful 
contracts with the only base manufacturer in the United States, to wit, 
the Providence Gas Burner Company, which was made a défendant- in 
the suit. As a resuit of ail this, the independent lamp companies Were 
compelled to pay excessive and unfair priées for the bases, and thus 
were placed at an unlawful disadvantage as competitors. A decree was 
entered in the government suit, which required the appellant openly to 
take over its lamp subsidiaries, and enjoined it from utilizing any pat- 
ents as a means of controlling the manufacture or sale of any type or 
types of lamps not protected by lawful patents, such as the carbon 
lamp, or the tungsten lamp, the patents on which had not yet been ië'- 
sued. 

Under this decree the General Electric Company took over the fac- 
tory of the Providence Gas Burner Company and made it the Provi- 
dence Gasworks of the General Electric Company. It thereaf ter carried 
280 F.— 54 
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on the base business in its ovvn name. The company was thereupon 
obliged to décide upon a business policy. It appears that about one-half 
of the lamps which were made in the coun,try were vacuum tungsten 
lamps, which would be covered by the Just and Hanaman patent, which 
was soon to issue to the appellant. The Langmuir patent did not exist 
commercially at the time. The General Electric Company owned some 
other patents, covering bases and covering the machines by which they 
were manufactured. It thus had to décide whether it should or should 
not sell the bases to other lamp manufacturers, including those man- 
ufacturers who were making tungsten lamps. Tungsten lamps were 
then unpatented, because the patents had not been, issued, and the 
carbon lamps weré unpatented and never could be patented, because 
patents which covered them had expired years before. Whether or not 
this business policy was required, either by the decree or by good busi- 
ness, it afforded sufficient ground for the présent claim of good faith in 
the sale by the appellant, and its présent position that it did not intend, 
by sales of bases, to license the sale of lamps under the Langmuir pat- 
ent. It also showed justification for incorporating in the terms of sale 
the red-lettered notation above referred to. It justified the Base Works 
Company selling over the counter without inquiry as to what use was 
to be made of the base. The appellant had a right to rely on its 
monopoly granted by the issuance of the patents for its lamp under 
Langmuir. It also appears that after granting the patents, the appel- 
lant has prosecuted suits for infringement, and has shown a clear de- 
sire to establish the validity of its patent. The bases sold to the appel- 
les could be used for other purposes than using with them the lamp 
which was protected to the appellant by the patents. 

[ 1 ] The burden was upon the appellees to establish that the parties 
agreed, by a meeting of the minds, that the licenses contended for 
should be granted. or that when the bases were purchased, the parties 
imderstood, and the appellees had adéquate reason to assume, that they 
had received an implied license under the circumstances, which estopped 
the appellant from denying that such was the intention of the par- 
ties at the time of the transaction. The appellant's affidavits show that 
the appellees knew of this situation, that they knew about appellant's 
practice in selling bases, and that they knew the patents in suit were in 
process of being sustained in litigation, and were subsequently en- 
foTced. 

[2] The affiants show that this was known to the trade, and in the 
answering affidavits there is no claim that, at the time when the bases 
wete bought, the appellees understood they were getting a license un- 
der the lamp patents. There is no intimation or suggestion that, when 
the appellees purchased thèse lamps, they were obtaining a license un- 
der the lamp patents, and it also appears that they knew of the red ink 
notice. The claim is simply that they were encouraged by the conserva- 
tive and moderate manner in which the appellant dealt with its patents, 
and believed that they would never sufifer loss, and that they were en- 
couraged because the bases were so easily obtainable from the appel- 
lant. Nowhere is it shown that by written or spoken word was an im- 
plied license granted, and, on the contrary, we think the conduct of the 
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appellant shows that they were not granting îicenses; on the coiitrary, 
they instituted suits for infringement against infringing tungsten lamp 
makers, who were buyîng bases f rom the appellant and using the pat- 
ented lamp. We think there was nothing in the sale of thèse bases 
which justified the claim of estoppel against the appellant enforcing 
its rights against infringers. 

[3] Use of an invention can only be obtained on the inventor's terms. 
Without paying or doing whatever he exacts, no one can be exempt 
from his right to exclude, and, whatever the terms, the courts will en- 
force them, provided only that the licensee is not thereby required to 
violate some law outside of the patent law. Rubber Tire Wheel Co. v. 
Milwaukee Rubber Works Co., 154 Fed. 358, 83 C. C. A. 336. In 
United Nickel Co. v. California Works (C. C.) 25 Fed. 475, it was said : 

"The sclling of the solution does not aiithorize, inferentially or otherwlsv, 
the use of it for the purpo.se of nickel-plating, whatever else it may be use() 
for, without also procuring a license to nickel-plate under the flrst and fourtb 
claims, whieh are separate inventions." 

[4] So, where the owner of a patent sells a patented article subject 
to a restriction, the purchasers, with notice of this limitation, could ac- 
quire no better right than strangers to infringe upon that part or claim 
of the monopoly still secured to the patentée. Dickerson v. Tinling, 84 
Fed. 192, 28 C. C. A. 139. ITie sale of an élément of a patented com- 
bination does not necessarily imply license to use the whole combina- 
tion. There is always a question of what is a fair inference from the 
transaction. Leeds & Catlin Co. v. Victor Talking Machine Ce, 213 
U. S. 325, 29 Sup. Ct. 503, 53 L. Ed. 816; Amer. Graphophone Co. v. 
Amet (C. C.) 74 Fed. 789. In Edison Electric Co. v. Peninsular Light 
Co., 101 Fed. 831, 43 C. C. A. 479, Judge Lurton pointed out that there 
may be circumstances under which the sale of a patented article by the 
patentée will carry with it the right to use another in co-operation with 
the first, although the thing be covered by a second patent, such as 
where an article of a peculiar construction is sold which has no practi- 
cal use, unless it be used in combination with some subordinate part 
covered by the patent of the vendor and their right to use the latter in 
co-operation with the former might be implied under the circumstances. 
In 101 Fed. at page 836, 43 C. C. A. 479, 484, Judge Lurton said : 

"The limitations upon this is that the things which pass by implication only 
must be incident to the grant, and directly nece.ssarj' to the enjoyment of the 
thing granted. The foundation of the maxim lies in the presumption that 
the grantor Intended to make his grant enjoyable. * * * It is évident 
that the extent of an implied license must dépend upon the peculiar facts of 
each case. The question in each case is whether or not the circumstances 
are such as to estop the vendor from asserting infringement." 

We accept this statement of the law, and with it as a guide we think 
the parties hère did not intend that an implied license be granted. The 
mère sale imports no license, except where the circumstances plainly in- 
dicate that it did, or except where good faith required it, or where it 
cannot be doubted that the vendee understood that they were getting 
a license. We are convinced that, in view of what was written in the 
terms of sale, there was no justification for the vendee's being thus 
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persuaded. Natl. Cash Register v. Grobet, 153 Fed. 905, 82 C. C. A, 
651; Thomson Co. v. 111. Tel. Const. Co., 152 Fed. 631, 81 C. C. A. 
473 ; Montross v. Mabie (C. C.) 30 Fed. 234. We find nothing in the 
conduct or language which would justify the appellees to be led to any 
course of conduct justifying their use of the patented lamp in connec- 
tion with thèse bases. The bases were capable of noninfringing uses, 
and the notice on its face was intended to warn against the use by in- 
fringement of the patent in suit. 

Orders reversed, with directions to grant the injunction pendente 
lite as prayed for. 



GENERAL ELECTRIC CO. v. ALEXANDER et al. 

(Circuit Court of Appeals, Second Circuit. April 10, 1922.) 
No. 262. 

1. Patents <s=>97 — Prior foreign patent does net Invalidate, unioss it daims same 

invention. 

Tlie défense of invàlidity because of a prior foreign patent, under R«v. 
St. § 4887 (Comp. St. § 9431), puta a lieavy burden on défendant, who, 
must show tliat tlie invention actually claimed in tlie foreign and domes- 
tic patents are identical ; it being insufflcient that the foreign patent dis- 
closes, but does not daim, the invention claimed in the domestic patent. 

2. Patents ©=397— Foreign yrocess patent prevents subséquent patent for product 

of process. 

A foreign patent for a process, whose only use is to make a particu- 
lar product, prevents a sulîsequent attempt more than two years later to 
get American protection for the product. 

3. Patents <sr;397— Foreign patent for inoperative process cannot Uefeat subsé- 

quent produM patent. 

A foreign process patent, disclosing an inoperative process, which, 
therefore, could not produce plaintifC's product, does not invalidate a sub- 
séquent American patent for the product which the process attempted 
to obtain, since the process and product patents manifestly do not claim 
the same invention. 

4. Patents <g=j328— 1,018,502, for tungsten lamp filament, held infringed. 

The Just and Hanaman patent, No. 1,018,502, for electric lamp filament 
composed of pure, cohérent, or liomogeneous tungsten, held infringed by 
a lamp filament made of tungsten, in which there was a small quantity 
of thoria, to stifCen the filament. 

5. Patents (S=>226— Substantiai appropriation of function by substantially pat- 

ented means is infringement. 

While impairment of function is no défense to infringement, and im- 
provement of function is oftentimes patentable, the substantial ap- 
propriation of the function of a patent by using substantially the patent- 
ed means is always infringement. 

6. Appeal and error <©i3959(2)— Equity iS=>297— Whether suppiemental bill may 

be fiied rests In court's discrétion. 

Whether a suppiemental bil! may be filed, or plaintiff required to file a 
new bill, usually rests in the discrétion of the trial court, and is not 
subject to revlew, if no abuse is shown, and the procédure of permitting 
suppiemental bills should be favored. 

7. Patents i@=>287 — Infringing business by partnership and by corporation held 

Gontinuing infringement. 

Wheré two partners were engaged in an infringing business, and one of 
them bought the interest of the other and forroed (i corporation, of which 

©iSFor other cases see same toplo & KEY-NUMBER in ail Key-Numbered,Dlgests & Indexe» 
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he was sole stockholder, président, and treasurer, which ^«ntinued the 
infrlnging business, both the pui'chasing partner and tne corporation 
hâve been engaged in one continuing infrlngement and may be jointly 
sued. 

8. Patents <|=3285— Joining separate causes of action against partners and subsé- 

quent corporation held proper. 

Even iï a suit against a corporation for infrin:?etBent of a patent was 
a separate cause of action from the suit against its sole stockholder for 
infringement before he formed the corporation, there were sufficient 
grounds for unlting the causes of action against the two défendants to 
promote the administration of justice, under equity rule 26. 

9, Patents <s=9290— Sole stockholder and manager of corporation may be en- 

Joined. 

In a suit for infringement of a patent brought against a corporation, 
the sole stockholder of the corporation who was its président and treas- 
urer, may properly be joined with the corporation. 

Appeal from the District Court of the United States for the Southern 
District of New York. 

Suit in equity for infringement of a patent by the General Electric 
Company against F. Alexander and another. Decree for plaintifif 
(277 Fed. 290), and défendants appeal. Afifirmed. 

Action is upon the Just and Hanaman patent, No. 1,018,502, and the 
Langmuir patent. No. 1,180,159. Both patents hâve been sustained in 
this circuit ; the former in General Electric Co. v. LacovPhillips Co., 
233 Fed. 96, 147 C. C. A. 166, and the latter in General Electric Co. v. 
Nitro-Tungsten Lamp Co. (C. C. A.) 266 Fed. 994, in which reported 
décisions the patent claims are sufificiently set forth. The trial court 
upheld both patent.s and declared infringement. Défendants appealed. 

Charles J. Holland and Cornélius C. Billings, both of New York City, 
for appellants. 

Frederick P. Fish, of Boston, Mass., Hubert Howson, of New York 
City, and Albert G. Davis and Alexander D. Lunt, both of Schenectady, 
N. Y., for appellee. 

Before HOUGH and MANTON, Circuit Judges, and GARVIN, 
District Judge. 

HOUGH, Circuit Judge. The subject-matter of this litigation is 
the commercial article known as the tungsten-nitrogen lamp, in making 
wliich both the patents in suit are used, as is also the CooHdge patent 
1,082,933, lately considered at length and broadly upheld in General 
Electric Co_. y. Independent, etc., Co. (D. C.) 267 Fed. 824. The ex- 
haustive opinion of Mayer, J., resuhing in the decree appealed from, is 
reported in Général Electric Co. v. Alexander (D. C.) 277 Fed. 290. 

Reported décisions hâve, we think, rendered unnecessary further dis- 
cussion of what may be called the history or technical literature of the 
three patents mentioned. Adhering, as we do, to our previous ; riilings 
above referred to, we shall now treat everything but what are çalled 
tiew questions of lavi', largely by référence to reports. 
. It is proved, and indeed, ad mitted, that both the individual and cofr 

©SsFôr other cases see Bame topic & KBY-îirUMBER in an key-NambereU Dlgests ij ïndéxéi 



;854 280 FEDERAL, KBPORTEB 

porate défendants have made and/or sold tungsten-nitrogen lamps sub- 
stantially ideritical with those made ànd sold by plaintiff under the as- 
serted protection of the Just and Hahama'n, Coolidge, and Langmuir 
patents. Indeed, defendant's lamp is the sanie thing as that which was 
before us in 266 Fed. 994, except that it appears to be somewhat better 
made. That this product of défendants infringes the Langmuir patent 
we hold to be toc plain for discussion ; ail that need be said on this sub- 
ject has beén said either in our previous décision on the subject, or in 
this case, and by the court below in 277 Fed. at page 291. 

The défenses urged against the Just and Hanaman patent are: 

(1) That the same patentées obtained German patent, 154,262, valid 
from April 15, 1903, for substantially the same invention as is revealed 
by their patent in suit appliéd for Jùly 6, 1905; wherefore the patent 
at bar is invalidated under Rev. Stat. § 4887 (Comp. St. § 9431). 

(2) There is no infringement, because defendant's filaments contain 
an extremely small quantity of thoria, which prevents said filaments 
being the "pure, cohérent, or homogeneous" tungsten filaments of Just 
and Hanaman. Vide claims, 233 Fed. at 971, 147 C. C. A. 166. In 
point of fact defendant's filaments are admittedly made in the manner 
of Coolidge, and contain thoria for the reasons and purposes set forth 
in Coolidge's disclosure. Cf. (D. C.) iT? Fed. 292, 293, and (D. C.) 
267 Fed. 839. 

[1] 1,. The défense of invalidity under section 4887 puts a heavy 
burden on a défendant. The various amendments to that section have 
not clunged the truth of Judge Putnarn's statement in Westinghouse, 
etc., Co. V. Stanley, 138 Fed. 823, 71 C. C. A. 189, that the act applies 
only to cases wheré the inventions actually claimed in the foreign aiid 
domestic patents are identical. It is not sufficient that the foreign pat- 
ent may disclose the invention of the later United States patent where 
it is not therein claimed. We agrée also with the somewhat similar lan- 
guage of Judge Coxe on this subject in Brush, etc., Co. v. Accumulator 
Co. (C. C.) 47 Fed. 48. 

The claira of the German patent is for a process, and we agrée with 
the court below (vide 277 Fed. 295-299) that the German process is 
wholly inoperative, in that it cannot produce the produit covered by 
the patent in suit. The essential reason for this conclusion is that doing 
what the German patent calls upon one to do will never replace carbon 
by tungsten. The process rests upon the theory of replacement, and 
that theory has no substratum of fact. 

[2, 3] The German patent being for a process, and the one at bar 
for a prodiict, it is true that, if the only use of the, process is to make 
the product, such, foreign process patent would and should affect an 
attempt to. get American protection for the product. But that is not 
hère true ; this German process patent will not make, and never has 
made, anybddy's incandescent lamp filament, and especially will it not 
make the product of the patent in suit. Therefore in no sensé are the 
two patents for the same invention (Holmes, etc., Co. v. Metropolitan, 
etc., Co. [C. C] 22 Fed. 341) whether one regards the proven facts, or 
the language of disclosures and claims. In point of fact this défense 
is not new, as appears from our records. It was formally pleaded, but. 



GENERAL ELECTRIC CO, V. ALEXANDER 855 

(280 F.) 

early abandoned by the very skilled counsel for the défense in the Laco- 
Phillips Case, 233 Fed. 96, 147 C. C. A. 166. 

[4] 2. The défense based upon the présence of thoria may be thus 
stated: Défendants admit the use of Coolidge's thoria-containing fila- 
ment ; but, as they are not now sued on the Coolidge patent, they can- 
not infringe hère. To be sure, our décision in the Lraco-Phillips Case, 
supra, specifically held that a Coolidge drawn filament infringed the 
Just and Hanaman patent, although it was an improvement of such a 
striking nature that it completely drove ail other tungsten filaments 
from the market. But it does not appear that this court lias heretofore 
recognized Coolidge filaments as normally containing thoria, although 
it is f airly certain that they hâve usually contained that substance, 
and of course it has always functioned in the mechanical way now 
proven and sufficiently stated in the opinion below, 277 Fed. 293. 

[5] While fully adopting what was said below on this subject, it 
may be pointed out that while impairment of function is no defence to 
infringement, and improvement of function is oftentimes patentable 
matter of a very vahiable kind, if the functioning of a patent is sub- 
stantially appropriated by substantially using the patented means, in- 
fringement ahvays exists. The object of ail makers of incandescent 
light filaments is to get the best light, and what at présent makes the 
tungsten filament the best light-giving means is pure, cohering, and 
homogeneous tungsten. Tungsten of that kind is functioning just the 
same with or without the mechanical thoria stififener. This is true, 
no matter whether the slender thread of incandescence is made by 
Just and Hanaman, or by Coolidge ; by this plaintiff, or thèse défend- 
ants. On this subject of substantial appropriation of another man's 
protected concept and means of expression thereof, référence may be 
made (in addition to the cases cited below) to Treibacher v. Roessler, 
219 Fed. 210, 135 C. C. A. 108, affirming (D. C.) 214 Fed. 410. 

Défendants further object to the bringing or maintenance of this 
particular suit. Défendant Alexander and one Fabian were once part- 
ners trading as Alpha Electrical Laboratories. This concern sold in- 
fringing lamps, whereupon this action was brought against the part- 
ners trading as aforesaid. Subsequently plaintiff learned that, before 
bill filed, the business had been incorporated as Alpha Laboratories, 
Inc., at which time Alexander had bought out Fabian and become the 
owner of ail the shares in the new company, as well as its président and 
treasurer. Thereupon by leave of court supplemental bill was filed, 
bringing in the corporate défendant; and there is proof that the cor- 
poration continued to do the same business and make and sell the same 
infringing lamps as did the partnership. At trial bill was dismissed as 
to Fabian, and injunction given and accounting ordered against both 
Alexander and the corporation. 

[B] On this State of facts it is asserted (1) that there is an improper 
joinder of causes of action, in that no single liability has been asserted 
or proven against both défendants, and that (2) no decree should hâve 
passed against Alexander because he was "merely a stockholdèr or 
treasurer" of the infringing corporation. Whether a supplementa^ 
bill may be filed, or plaintiiï driven to filing a new bill, i? usually mat 
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ter of discrétion în tlie trial court. Rosemary, etc., Co. v. Halifax (C. 
C. A.) 266 Fed. 363. Discrétion is the subject of review, if abused, 
but no abuse is shown hère; on the contrary, the procédure, though 
of modem growth, tends to economy and speed and is to be favored. 

[7] Defendant's argument rests on the thought that there are two 
infringements, and no légal connection between them; because one 
was committed by Alexander as a partner and : the other by a corpo- 
ration of which Alexander is Président, Treasurer and sole share own- 
er. What is infringement is largely matter of fact, and the fact is that 
this infringement was one continuing act, in whjch Alexander partici- 
pated, first as partner, and tlien in his various corporate capacities. 
Ordinarily the treasurer (or the like) of a corporation is, if not a serv- 
ant, at any rate but a part, Of the corporate organization ; a man who 
in matters of infringement oftentimes differs in degree only, and then 
but slightly, f rom a salesman or agent. This is not true hère, for Alex- 
ander with a partner began infringement, bought out the partner and 
continued infringement, by means of a corporation which for ail pur- 
poses of direction and profit is no more than Alexander himself. 

[8, 9] The answers to defendant's position are three: (1) Both dé- 
fendants hâve been and are engaged in one continuous and continuing 
infringement. (2) Even if this were not true, there are "sufficient 
grounds" for uniting the causes ôf action against the two défendants 
"in order to promote the convenient administration of justice." Equity 
rule 26 ; Marcus Brown Co. v. Feldman (D. C.) 269 Fed. 306, affirmed 
256 U. S. 170, 41 Sup. Ct. 465, 65 L. Ed. 877. (3) Under the circum- 
stances shown, Alexander would still be a proper person to enjoin 
with his corporation. Prest-o-Lite Co. v. Acétylène, etc., Co. (D. C.) 
259 Fed. 940, and cases cited. 

Decree affirmed, with costs. 



GENERAL ÇLECTRIC CO. v. INCANDESCENT PRODUCTS, rno. 

(District Court, D. New Jersey. Uaj 22, 1922.) 

1. Patents «§=3297(2)— Showlng infringement of patents sustained in otiier Juris- 

diction ge lerally entitles patentée to preliminary injunction. 

Ordinarily a patentée, who bas shown that the valldity of its patent 
hns bnen snstalned in other Jurisilietiôus, is entitled to a preliminary in- 
junction on a showing of infringement. 

2. Patents <g=>328— (,180,159, for nitro-ttingsten electric lamps, held infringed. 

The Lanirnuiir patent. No. 1,180,150. for electi'ic lamps composetl of a 
tunprsten fihiraent in nitropcn gas, piirticularly claims 4 and 5, was not 
, liniited to the specilic sizos or (piantities of tlie éléments emiiloyed to 
nchieve the resiilt disclosed, which quantifies were not specified in the 
claims, and Is infrinfred by a lamp cotitaiuing the same éléments operat- 
liiK in substantially tlie same way, though the ciuautities of the éléments 
are not the same, and the resuit produced Is not as efficient. 

3. Patents (©=3328—1,180,159, held not anticipated. 

The Lunt-inuir patent. No. l,liS0,159, foi" an electric lamp having a 
tungsten filament In nitrogen gas, held not infringed by prior patents for 
a vacuum tungsten lamp, or for a lamp having a carbon filament In 
nitrogen gas. 

^^sFoT othe'' cases see same topic à KEY-NUMBER In ail Key-Numbered tJlgsBts A indexe» 
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In Equity. Suit for infringement of a patent by the General Electric 
Company against the Incandescent Products, Inc. On application for 
a preliminary injunction. Application granted. 

Frederick P. Fish, of Boston, Mass., Howson & Howson, of New 
York City, and Albert G. Davis, of Schenectady, N. Y., for plaintifï. 

Richard 'Eyre, W. N. Seligsberg, and Harvey C. Price, ail of New 
York City, for défendant. 

BODINE, District Judge. The présent application is for a prelimi- 
nary injunction. At the time of the argument, the plaintiff seemed so 
clearly entitlcd to its remedy that an injunction would hâve been im- 
mediately granted, but for the request of defendant's counsel that he 
be given time to file a brief. 

The General Electric Company is the owner of ,United States letters 
patent dated April 18, 1916, No. 1,180,159, issued to Irving Langmuir. 
The défendant, a New Jersey corporation, was organized October 28, 
1921, for the purpose of engaging in the gênerai contracting business, 
including the manufacture of things electrical. 

The scope of plaintifï's patent, so far as material to this issue, is set 
forth in claims 4, 5, 12, and 13 of the patent, which are as follows : 

4. The comliination of a lamp bulb, a fiUinp; therein of dry nitrogen at a 
pressure materially in excess of that corresponding to 50 mîlliineters of mor- 
cury and a filament of tun&steu of large effective diameler, the filament being 
thereby adapted for opération at a température higher than that which it 
would hâve if operated in a vacuum at an efficiency of one watt per candie. 

ô. An incandescent electric lamp having a filament of tung'sten of large 
effective diameter and a bulb or globe therefor filled with dry nitrogen at a 
pressure as high or higher than that corres|)onding to .300 mlllimeters o£ 
mercury, the filament being thereby adapted for opération at a température 
higher than that which it would hâve if operated in a vacuum at an efficiency 
of one watt per oandle. 

12. In an incandescent lamp, the combination of the lamp bulb, a tungsten 
filament thei'ein, and a gaseous filling, the effective diameter of the filament 
being sufliciently large and the beat conductivity of the filling being sufticient- 
ly poor to permit tho lamp to be operated with a filament température in 
excess of that of a vacuum tungsten lump operating at an efficiency of one 
watt per candie and with a length of life not less than that of such a lamp. 

13. An incandescent clectric lamp having a closely coiled tungsten filament, 
the coil giving the effect of a filament of large diameter, an incloslng bulb and 
a filling of gas having a materially poorer beat conductivity than hydrogen 
and at a pressure as high or higher than .300 mlllimeters of mercury, the 
filament being adapted for opération in said gaseous filling at a température 
higher than that which it would bave if operated in a vacuum at an efficiency 
of one watt per candie. 

The validity of thèse particular claims was upheld in General Electric 
Co. V. Nitro-Tungsten Lamp Co. (D. C. Oct. 27, 1919) 261 Fed. 606 
ropinion by Judge Mayer), affirmed June 2, 1920 (C. C. A.) 266 Fed. 
994 (opinion by Judge Hough) ; General Electric Co. v. Continental 
Lamp Co. (C. C. A.) 280 Fed. 846 (April 3, 1922, opinion by Judge 
Manton) ; General Electric Co. v. Alexander et al. (D. C, Oct. 29, 1921) 
277 Fed. 290 (opinion by Judge Mayer), affirmed April 10, 1922 (C. C. 
A.) 280 Fed. 852 (opinion by Judge Hough). The corresponding 
British patent was upheld by the House of Lords in British Thomson- 



8o8 ' . 280 FKDKllAL'UEl'ORïEIl 

Houston Co., Ltd., v. Corona Lamp Works, Ltd., decided December 
19, 1921. / _ : ■ ' ■ 

[1] The plaintiff ordinarily,.having shown that the validity ôf its 
patent had been sustained in other jurisdictions, would be entitled to an 
injunction upon the showing of infringement. Cary v. Lovell Co. 
(June 12, 18§5) 24 Fed. 141 (opinion by Judge Acheson); Edison Elec- 
tric Light Co. V. Electric Mfg. Co. (C. C. July 20, 1893) 57 Fed. 61ô 
( opinion by Judge Seaman) ; Wallerstein v. Christian Feigenspan ( Tune 
8, 1914) 215 Fed. 919, 132 C. C. A. 157 (opinion by Judge McPhersou) ; 
Elite Pottery Co. v. Dececo (Jan. 16, 1907) 150 Fed. 581, 80 C. C. A. 
567 (opinion by Judge Buffington). 

The defendant's business is of most récent origin. Its first price 
list appeared the latter part of December, 1921, nor were any business 
steps taken by it until long after the validity of the plaintiff's patent 
had been sustained, after exhaustive litigation in other jurisdictions, as 
above indicated. The courts hâve written the history of incandescent 
electric light lamps prier to the Langmuir invention. See the opinion 
of Judge Lacombe in Edison Electric Light Case (1892) 52 Fed. 300, 
3 C. C. A. 831. 

The Edison éléments were three — a carbon filament, in a vacuum, 
inclosed in a glass chamber. Thèse éléments remained the same, with 
refinements, until Langmuir introduced into the artj as shown by the 
claims in suit, a co-ordination betweeh a coiled tungsten filament in 
nitrogen, argon, or mercury vapor gas, inclosed in a glass chamber 
under pi'essure. The resvtlts obtained and reasons for the success of 
the Langmuir invention are admirably expressed by Judge Mayer in 
the Nitro-Tungsten Lamp Co. Case, supra, 261 Fed. 607 : 

"The Tjangmuir lamp has proved extraordinarily sucee.ssful. In street aud 
ili.'splay illumination it dominâtes the commercial field, and from the stand- 
lioint of aggregate product for iiso in many ways, and return in dollars and 
cpnts, tJie record deraonstrates unouestioued commercial utility. With this 
indisputable success, the question is whether Langmuir has merely taken ad- 
vantage of well-known faets aud data to an extent within the knowledge of 
only a man having the qualifications of eue skilled in (liis art, or whether the 
aceomplishment was so advanced as to riise to invention. I>angmuir is a 
scientist of extcnsive ed\ication and extraordiuary ability, iwssessed of pcr- 
sistoncy and patience, and gifted with the kind of imagination which ia 
^illual)le, when curhed by analysis. With this equijiment he undertook the 
task, which resulted in his 'présent invention,' which 'relate.s to improvements 
it) incandescent electric lamps whereby it is possible to produce a lamp capable 
of operating at extraordinarily higli efliciency and giving a light of marked 
încrease in intrin.sic brightness and whlteness.' " 

Prior to the Langmuir invention, it was well known to electrical en- 
gineers that an increase in température would increase the power of 
the light, but lamps to be ordinarily useful must hâve life as well as 
power. The increase in température would increase the evaporation 
of the carbon, resulting in short life and the blackemng of the glass 
container. Expérimentations carried on by Mr. Edison in the early 
stage of lamp building indicated that gas under pressure would retard 
ilie evaporation of the carbon filament. Expérimentations, however, 
indicated that the gas carried away beat from the fiilament by convec- 
tion, resulting in n6 gain whatsoever. Further the carbon filament then 
used acted badly in gas. 
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Langmuir's contribution to science lay in increasing the effective di- 
ameter of thé filaments, thereby compensating for the convection losses, 
which were not increased in the same ratio as the hght émissions were 
increased. When Langmuir commenced his expérimentations, the 
voltage and type of lamp used throughout the country was fixed. His 
success was obtained by increasing the effective diameter of the fila- 
ment in use in the standard lamp. It was sometimes necessary to re- 
duce the actual diameter of the filament, in order that the same might 
be properly coiled and its effective diameter thereby increased. The 
co-ordination or corrélation of the parts used is fuUy disclosed in the 
patent. Judge Hough, in the Nitro-Tungsten Case, 266 Fed. 1000, 
said: 

"He did not invent any nitrogen-flUed bulb with any tungsten filament in 
It, but a spécial article of spécial proportions and a carefuUy stated co- 
ordination of parts." 

The defendant's lamps are designed for use in the ordinary circuits. 
Those manuf actured directly are rated at 1 50, 100, and 75 watts. The 
imported Austrian lamps sold by the défendant are rated at 40 and 25 
watts. There is in each a glass container with a coiled tungsten fila- 
ment, filled with nitrogen gas under pressure. In the Austrian lamp 
the gas is a mixture of argon and nitrogen. There is nothing to dis- 
tinguish the defendant's lamps from the plaintiff's, and the entry of the 
défendant into business, after the establishment of the validity of the 
plaintiff's patent in another jurisdiction, indicates not only a slavish imi- 
tation, but a willful disregard of established rights. 

[2] Thèse circumstances alone would justify, under the authorities 
above cited, the granting of a preliminary injunction ; but the conten- 
tion of the défendant is that, nowithstanding the number of times the 
courts hâve upheld the patent, new facts are herein involved which 
affect the scope and validity of the patent, so that a preliminary in- 
junction is not now proper.. The défendant cites the Nitro-Tungsten 
Case, 266 Fed. 994, 996, where the description of the particular in- 
fringing lamp is set forth as the bright limit of judicial détermination 
with respect to the scope of that décision. The infringing lamp was 
described as follows: 

"The subjeet, then, of this litigation, is what défendant lias made and sold, 
riz. the 'cornet' or 'standard multiple gas-filled tungsten' lamp, having (in 
a typical lamp) a tungsten filament .003 inch in diameter, hellcally coiled to 
a eoil diameter of about .017 inch; dry nitrogen in the bulb at a pressure 
(cold) of about 700 mm. ; and a starting efflciency of .82 to .95 watt per 
«•andle. After 500 hours' opération at rated voltage, the température of the 
lilament will still be approximately 2520° C, or about 400° higher than that 
of one of same métal in a vacuum lamp operating at about 1 watt per 
candie." 

The court, however, did not décide that the plaintiff's patent had 
only such limits. It did, however, décide that the claims in suit were 
novel and that — 

"It was impossible to give exact measurements, because the économie ob- 
ject of the lamp was to diminish the wattage per candie, and dimensions must 
be proportioned to the designed wattage ; i. e., substantially to the size of the 
lami>— Bomething to be worked ont according to rules presumably long famil- 
iar to a compétent electrical engineer. It was unnecessary to do more than 
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Ktate the limits o( invention jn terms of resuit, because the results desireJ 
are not functional, and do Indicate limits In terms of lamp life and candie 
liower whic'h are likewise presumably quite famlliar to any compétent eleetri- 
cian. When a claim deflnes achievement in words no broader than the dis- 
elosure, and in phrases which, as interpreted by compétent worker.s lu the 
art, tell one how to do what the patentée did, it can raroly be called iii- 
■ deflnite." 

Clearly the décision is not confined to lamps containing certain defx- 
nite and spécifie dimensions because thèse spécifie dimensions Langmuir 
never disclosed. 

The défendant further contends that the plaintiflf's patent is hmited 
by the measure of the effectiveness and Hfe of the lamps, as contrasted 
with those in which a vacuum was used. The patent was granted on a 
structure definitely described and clearly portrayed. The Patent Office 
granted a privilège for the structure and not for the resuit. O'Reilly 
V. Morse, 15 How. 112, 14 L,. Ed. 601. The courts protected the patent, 
because it described a novel and mechanical arrangement. It was a 
device, and not a resuit, which was patented, and the défendant can 
avail itself of nothing because in its manufacture the parts used by 
Langmuir are so inartistically correlated as to produce a less efficient , 
resuit. Judge Buffington said, in Mitchell v. Ewart Mfg. Co., 81 Fed. 
391, 395, 26C. C. A. 443, 447: 

"While the appellant has avoided a mère servile copy of form, he has ap- 
propriated the substance of the Dodge invention. That in doing so he has 
rendered inoperative the function on one groove will not suffice to relieve him 
from the charge of infringement. * * * He gets the same resuit, which 
Dodge, flrst showed, by substantially the same meaus, and in substantially 
the same way." 

The défendant in this case has not even avoided the servile copy oî 
form which Judge Buffington referred to. It has copied everything, 
but in its manufacture it may or may not hâve fallen below the stand- 
ards attained by the plaintifï. On such shifting ground it cannot predi- 
cate a défense. 

Further, in the fourth and fifth statements of claim there is no limi- 
tation of lamp life or efficiency expressed as in some of the other 
claims. The précise limitation is that the filament shall be "adapted 
for opération at a température higher than that which it would hâve, 
if opcrated in a vacuum at an efficiency of one watt per candie." 
Clearly the defendant's lamps attain a température higher than they 
otherwise would attain, and fall within the scope of the patent in suit. 

[3] Défendant further calls attention to the prior French patent, 
La Tang No. 384,915, as an anticipation. This patent was for a 
vacuum tungsten lamp having a coiled filament. Gas under pressure 
was not used in this lamp, and the reason for the coiling was to con- 
centrate the light. The resuit was a détriment to efficiency. Such a 
lamp was clearly not an anticipation. It also refers to the Edison pat- 
ent, No. 274,29'5, of March 20, 1883. This patent was before Judge 
Mayer in the Nitro-Tungsten Case, 261 Fed. 608, 609, who said: 

"Edison, in his patent No. 274,2&5, of March 20, 188.3, made a serions 
attempt to produce a gas-tiUed nitrogen (inter alla) lamiJ. He failed, and 
Howell graphically describes how completely he failed." 
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Lord Finlay said, in the House of Lords, speaking of Edison's Brit- 
ish patent, corresponding to his American patent hère cited : 

"Thls proposai never worked in practice, and the évidence iu the présent 
case shows that a lamp with a carbon filament in such a gas as nitrogen 
could never work." 

The plaintiff having established its patent in other jurisdictions, and 
having shown a slavish imitation, by the défendant, of the product man- 
ufactured under its patent, is entitled to an immédiate preliminary in- 
junction. 



GUARDIAN LIFE INS. CO. v. ROSENBAUM et al. 

(Circuit Court of Appeals, Third Circuit. April 18, 1922.) 
No. 2846. 

t. Insurance (^=9222— Rights of assignée of life policies held not to hâve lapsed. 

Where life policies were asslgned to secure payaient of notes, the as- 
signee's right to amount of notes ont of proceeds of policies was not 
barred by lâches because of the long period which had elapsed sinee the 
notes were made, since, if notes had lapsed, ail conditions to the return 
of the policy had also lapsed, so that assigner could not successfuUy de- 
mand payment of policies without flrst paying the moneys which the 
assignment was made to secure. 
2. Interpleader t^=>35 — In Insurance company's suit, begun by bill of interplead- 
er, prevailing défendant not entitled to costs or attorney's fées as against 
other défendant. 

In suit begun by Insurance company's bill of interpleader, under Act 
Feb. 22, 1917 (Comp. St. 1918, Comp. St. Ann. Supp. 1919, § 991a), the 
prevailing défendant will not be allowed costs and attorney's fées, where 
the fund was not created by the défendant claiming it. 

Appeal from District Court of the United States for the Western 
District of Pennsylvania ; W. H. Seward Thomson, Judge. 

Bill of interpleader by the Guardian Life Insurance Company, a 
corporation chartered under the laws of the state of New York, against 
Oscar H. Rosenbaum and Martin Rosenbaum. From a decree for the 
last-named défendant, the first-named défendant appeals. Affirmed. 

Oscar H. Rosenbaum, R. L. Crawford, and Van A. Barrickman, ait 
of Pittsburçh, Pa., for appellant. 

Geo. J. Campbell, of Pittsburgh, Pa., for appellee. 

Before BUFFINGTON, WOOLLEY, and DAVIS, Circuit Judges. 

PER CURIAM. Notwithstanding the very able argument made 
by the plaintifï in error, we find no warrant for convicting the court 
below of error. The opinion ^ quoted in the margin sets forth the facts 

1 TJnder the Act of Congress approved February 22, 1917 (."JO Statutes at 
Large, p. 929 [Comp. St. 1918, Comp. St. Ann. Supp. 1919, § 991al), a suit in 
equity, begun by bill of interpleader was flled by the plaintiff against Oscar 
H. Rosenbaum and Martin Rosenbaum ; the défendants each claiming the 
proceeds of certain life insurance policies. Said proceeds were paid to the 
«Jerk of this court. It appeared by the bill that the adverse claimants were 
résidents of différent states, and that one of them, namely. Oscar H. Rosen- 
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and so thoroughly vindicates itself that we adopt it as the views of this 
court. 

batiiu, resided wlthln the jurisdlctlon of thls court. The hlU was ëntertalned, 
both elaimants made answer, a decree wàs entered dlscharging the cOmpany 
froiii every liability on Its policy, and détendants requlred to Interplead be- 
tween themselves on their respective claims tp the fund. 

Two policies of life Insurance, aiiioùnting to $8,000, were iâsued On the llfe 
«f oae Leopold Rosenbaum, and made payable to his wife, or their childreu if 
she died before the insured. In 1007 and 1908 the insured made out and de- 
livered three promissory notes payable one day after date, to Martin Kosen- 
baum, one of the elaimants, for which he received from the insured's brother, 
Joseph Rosenbaum, $1,000 in 1907 and from Joseph Rosenbaum's estate at a 
later time $3,000. Joseph Rosenbaum resided in Nuernberg, Germany, and 
died in 1907 leâving by will one-tîfth of his estate to the insured for life. 
Martin Rosenbaum acted as agent for testator during testator's llfe, and for 
his Personal représentative after his death, in the matters in question. The 
one-flfth of Joseph Rosenbaum's estate, according to the évidence, amounted 
to $8,106.20. On June 10, 1908, the insured, his wife, and Oscar H. Rosen- 
haum their only child, who was of légal âge, assigned under seal thèse poli- 
cies to Martin Rosenbaum to cover this $4,000 represented by the said prom- 
issory notes. Martin Rosenbaum then contlnued to pay quarterly, until the 
death of the in.sured, $51.8.'5, which represents 5 per cent, interest on the 
one-flfth of the said Joseph Rosenbaum's estate. The insured's wife died be- 
fore him, leavIng her only child, the said Oscar H. Rosenbaum. Martin 
Rosenbaum now claims the sum of $4,000 as due him on the said notes, without 
interest, because the interest for which they called is set ofC by the interest 
•due Insured as inc^ome for lifp from his brother Joseph's estate. He also lays 
daim to a counsel fee and expenses connected with this litigation. 

[1] The cross-petitions, answers. testimony, and exhibits are voluminous, 
and impliedly raise a number of questions as to payment, statuts of limita- 
tions, fraud, and conspiracy, much of which is set up In the form of c-ondu- 
sions of law, and which cannot be considered by the court. Because of the 
long period which lias elap.sed since thèse notes, evidencing the $4,000, were 
made, which, standing alone might be held to Indicate payment or lâches, 
yet such claim cannot be successfully maintained. A sufflcient answer to 
the contention is that, If the notes hâve lapsed, ail conditions to the retum of 
the policy would also hâve lapsed, thus apparently giving Martin Rosen- 
baum a right to the whole of the policies under the assignment. The as- 
signment being valid and under seal, the assigner could not successfully de- 
mand payment of the policies without flrst paying the moneys which the as- 
signment was made to seeure. 

[2] It is also true that neither payment nor the statute of limitation îs 
set up in the pleadiugs. Fraud and deceit and conspiracy hâve been set up, 
iDut merely as conclusions of law. None of thèse bave been established by 
the évidence. The court can find no ground for holding the défendant Martin 
Rosenbaum guilty of lâches. He is therefore entitled to the $4,000 daimed, 
upon the delivery of the notes; but the court does not feel jnstifled in al- 
lowing the counsel fées and expenses. The fund in no way was created by the 
défendant claiming it. Harrison's î^state, 221 Pa. 508, 70 Atl. 827. 

An order will therefore be made, directing payment of $4,000 to the de- 
fendant Martin Rosenbaum, upon the surrender of the notes, and payment of 
the remaining .$4,000 due to the défendant Oscar H. Rosenbaum, less $.3,000 
paid him under order of court since the hearlng In this case, less, also, aetual 
■court costs, for which déduction shall be made by the clerk of thls court. 
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STERNBERG v. FIRST NAT. BANK OF CAMDEN. 

(Circuit Court of Appeals, Third Circuit. April, 26, 1922.) 
No. 2795. 

1, Judgment €33l99(l)— Notwithstanding verdict entered only when adverse party 

is not entitled in law to Judgment. 

The judgment notwithstaiidiug the verdict is entered for the plaiiitilï 
when it appeurs on the record, either from some matter growing ont of 
the pleadiug or because the fact found by the jury is imioaterial, that the 
défendant is not in law entitled to the judgment. 

2. Judgment <s=l99(3)— Notwithstanding verdict cannot be entered, wliere ma- 

terial issue of fact was submitted on conflicting évidence. 

Where a materinl issue of fact hus been raised by proper pleadings and 
submitted to the jury on couflicting évidence, the court has no authorlty 
to review the facts or to malie a différent finding, even if it were disposed 
to do so, and cannot, therefore, grant iilaintift's motion for judgineut not- 
wlthstanding the verdict for défendant. 

In Error to the District Court of the United States for the Eastei-n 
District of Pennsylvania ; Oliver B. Dickinson, Jijdge. 

Action at law by B. Wm. Sternberg against the First National Bank 
of Camden. Judgment for défendant, and plaintiff brings error. Af- 
firmed. 

B. Wm. Sternberg, of Philadelphia, Pa., in pro. per. 
Eell & Spalding and Henry Spalding, ail of Philadelphia, Pa., for 
défendant in error. 

Before BUFFINGTON, WOOELEY and DAVIS, Circuit Judges. 

WOOLLEY, Circuit Judge. The single question is whether the 
trial court erred in refusing judgment non obstante veredicto. In a 
review of this nature we look very carefully into the issues raised by 
the pleadings and the testiniony submitted to the jury. 

The plaintiff, by his statement of claim, averred that the défendant 
bank is indebted to him in the sum of $3,340 for deposits made in 1899 
and ever since remaining to his crédit. The défendant, by its affidavit 
of défense, admitted that at one time the plaintiff had a deposit ac- 
count with it, but averred that in 1898 he closed the account by draw- 
ing against it for the full amount; that since that time the plaintiff 
has made no deposits; and that, accordingly, it owes him nothing. 
This sharp issue of fact raised by the pleadings was tried to a jury. 
Conflicting testimony in support of thèse opposite averments was in- 
troduced and the case submitted without exception by the plaintiff to 
any ruling or to the charge of the court. The verdict was for the de- 
fendant. The plaintiff moved for judgment non obstante veredicto on 
the contention that the évidence for the défendant was both false and 
insufïicient. The court denied the motion and the plaintiff sued out 
this writ of error. 

Laying aside any question of the plaintiff's right to thaintain this 
writ, we are disposed to give considération to the ground on which 

(®=aFor other cases sec same topic & KBY-NUi<BER in ail Key-Numbered Dtgests & Indexes 
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it is based, especially as the plaintifï, who appeared and trîed the case 
in propria persona, is net trained in the law. We are constrained to 
believe, however, that the grievance he feels is due to a misconception 
of the law which he învoked. 

[1,2] Judgment non obstante veredicto, technically, is entered for 
the plaintifï, on his motion, when it appears on the record, either f rom 
some matter growing ont of the pleading or becavtse the fact found 
by the jury is immaterial, that the défendant is not, in law, entitled to 
the judgment; as, for instance, where a verdict has been found for 
the défendant on an insufficient plea in avoidance, Jones v. Fennimore, 
1 G. Greene (lowa) 134; Dewey v. Humphrey, 5 Pick. (Mass.) 187; 
or where the plea confesses the action and fails to avoid it, Martindale 
V. Price, 14 Ind. 115; or where the plea, though true, is neither a bar 
nor an answer, Sullenberger v. Gest, 14 Ohio, 204. But where a ma- 
terial issue of fact has been raised by proper pleadings and submitted 
to the jury on conflicting évidence, the dispute belongs exclusively to 
that tribunal. The court has no authority to review the facts and, as 
matter of law, make a différent finding even if it were disposed to do 
so. Blazosseck v. Remington & Sherman Co. (C. G.) 141 Fed. 1022; 
Slivitski V. Wien, 93 Wis. 460, 67 N. W. 730; Bouvier's Law Diction- 
ary, 1719, 2357, 2358. 

As the évidence on the one material issue of fact in the case was 
conflicting, the trial court was without power to grant the plaintiff's 
motion for judgment non obstante veredicto. Therefore, the judg- 
ment entered on the verdict must be affirmed. 



LEADY et al. v. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit. March 25, 1922.) 
No. 5946. 

Criminal law <g^424(l)— Conspirators' statements after offense held inadmissible. 

ïestimony of statements made by alleged coconspirators, after commis- 
sion of the offense charged, is not compétent to connect a codefendant 
tlierewith. 

In Error to the District Court of thé United States for the District 
of North Dakota; Joseph W. Woodrough, Judge. 

Criminal prosecution by the United States against R. B. Leady and 
others. Judgment of conviction, and défendant Leady brings error, 
Reversed and remanded. 

Seth W. Richardson, of Fargo, N. D. (William H. Barnett, of Fargo, 
N. D., on the brief), for plaintifï in error. 

S. L. Nuchols, Asst. U. S. Atty., of Fargo, N'. D. (Melvin A. Hil- 
dreth, U. S. Atty., of Fargo, N. D., on the brief), for the United States. 

Before LEWIS, Circuit Judge, and TRIEBER and POLLOCK, 
District Judges. 

^saFor other cases sec same toplc & KEY-NUMBER in ail Kcy-Numbered Dlgests & Indezei 
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LEWIS, Circuit Judge. This writ of error, sued out by R. B. Leady 
and Ë. O. Haugen, brings up the record, wherein it appears that Leady, 
Haugen, and Théodore Musgjerd were jointly indicted, tried, and con- 
victed of the offense of violating section 37 of the Pénal Code (Comp. 
St. § 10201), in that they conspired, in October, 1920, to transport in- 
toxicating liquor in violation of the Act of October 28, 1919 (41 Stat. 
305), from North Dakota and Minnesota to Sioux Falls, South Dakota. 
The overt act was the transportation of 120 quarts of whisky from 
Moorhead, Minnesota, to Sioux Falls, South Dakota. 

Haugen has abandoned this proceeding. He does not appear hère, 
and has not assigned errors. The judgment as to him will, therefore, 
be afïirmed. 

The record plainly discloses prejudicial error as to Leady, in the ad- 
mission of incompétent évidence over his objection. Haugen and 
Musgjerd did not testify. After the whiskey was delivered they talked 
freely, both in and out of jail, at Sioux Falls and later at Fargo, North 
Dakota, when they returned there. They said Leady advised with 
them and assisted in planning the transaction. Over Leady's objections 
the court permitted several witnesses to testify to what Haugen and 
Musgjerd said after the crime had been committed about Leady's con- 
nection with the transaction. Heard v. U. S., 255 Fed. 829, 167 C. C 
A. 157; Harrington v. U. S. (C. C. A.) 267 Fed. 97. There is a prê- 
teuse that this was unavoidable, because the parts of their statements 
Connecting Leady were so intermingled with the body of the confes- 
sions that they could not be excluded. This contention cannot be ac- 
cepted. It would hâve been an easy matter for the prosecution to hâve 
omitted the incompétent parts. Furthermore, the contention is refuted 
by the fact that the court permitted questions and answers, over objec- 
tion, calling only for what Haugen and Musgjerd had said about Lea- 
dy's part in the transaction. It is quite obvious that Leady would not 
and could not hâve been convicted if this incompétent and highly preju- 
dicial testimony which was mère hearsay, had been excluded. 

Reversed and remanded. 



WOLFFGRAM v. MARSH. 
In re ERIE-BUFFALO TUBE CO. 

(Circuit Court of Appeals, Third Circuit May 12, 1922.) 

Nos. 2873, 2887. 

Bankruptcy <s=»264 — Confirmation of sale to ftrst mortgage credltor hefd proper, 
In absence of probability of better bid. 

Where property of the banlirupt was sold to the créditer holding the 
first mortgage lien, who was required to crédit its indebtedness with the 
full value of the property, in malîing proof of its clalra and particlpating 
In other assets, the sale was properly confirmed, where the objecting cred- 
itors made no showing that a better bid could be obtained on resale. 

Pétition to Revise from the District Court of the United States for 
the Western District of Pennsylvania ; W. H. Seward Thomson, 
Judge. 

0=>For other cases see same topic & KEY-NUMBER In aU Key-Numbered Dlgest* & Indexcc 
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In the matter of the Erie-Buffalo Tube Company, bankrupt. On 
separate pétitions by Ludwig Wolffgram against Ritchie T! Marsh, as 
trustée in bankruptcy, to revise an order of the District Court ref us- 
ing to set aside a sale of property of the bankrupt. Orders affirmed. 

Lowrîe C. Barton, of Pittsburgh, Pa., for petitioner. 

Gunnison, Fish, Gifford & Chapip and Orson J. Graham, ail of Erie, 
Pa., for respondent. 

Before BUKFINGTON, WO.QLLEY, and DAVIS, Circuit Judges. 

, PËR CURIAM. The error alleged in this case is the refusai of the 
court below to set aside a sale of bankrupt property which was approv- 
edbythe référée. We find no error in the court's action. The pur- 
chaser was a first mortgage créditer and the court below, in its con-, 
firming opinion, directed such lien créditer must, in proving its claim 
and participating in other assets, crédit its indebtedness ,with the full 
value of the property bought. In view, therefore, of the fact that on 
a resale the property would hâve to be bid to a price in excess of the 
liens before the gênerai creditors would be benefited, and considering 
the fact that the objecter to this sale has given neither theTeferee, the 
court' below, nor this court any assurance of the property being bid in 
excess of such liens, however interpreted, we see no benefit and very 
probable injurj' would accrue by setting aside this sale. 

Accordingly we are of opinion the action of the court should be af- 
firmed, and to avoid further delay the mandate of this court be issued 
forthwith. ' 



In re HOOD BAY PACKING CO. 

(District Court, W. D. Washington, N. D. Jnnuary, 1922.) 

i. Sales <g=>4SI— Contract held to show delivery was intended to be made In 
Alaska. 

A conditional sale contract. statins that vendor hacl dellvered to buyer 
property at a designated point in Alaska, with évidence that property 
had not then been delivered, but that vendor thereaf ter put it on shipboard 
at Seattle, and that t)Uyslc(il possession of itwas not taken by buyer 
until it was delivered by ship in Alaska, where the eonditional sale con- 
tract was recordéd, shows that, between the parties, delivery was to be 
in Alaska, and that no çTeditor. was misled by failure to file the conditiou- 
al sale contract in Washington. 

2. Bankruptcy <^=s\'i\ — Adjudication vésts in trustée title to property, wlierever 
■'"■■' situàted. '■■■■■■'■ ■ 

The adjudication of bankruptcy vests In the trustée the ?title of the 
btitikrupt, wlierever tlie property is sîtuated. 

3. Bankruptcy .<g=>l5l—Trustee's title is that of an exécution créditer. 

JlV. adjudication in bankruptcy opérâtes as a judgment iri fàvor of the 
creditors, and gives the trustée the title of an exécution creditor, ùnder 
Coihp. St. I 9631. 

t; Bankruptcy cgs»i84(2)---Creditory petitioniAg for deiivéry of certain property m 
: Alaska to him, Is not regarded as^eeking relief iç the courts of Washington. 

Where a bankruptcy court sittlng in Washington has taken possession 
of property of the bankrupt located in Alaska, a creditor, who pétitions 

«fcsFor other cases seé sanie topic & KEY-NtïiiBER in aU Key-Nutabered Digesta & Inaexes 
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for delivery of the property to hlm under a conditional sale contract, is 
not to be regarded as seekifig to enforee its remedy in the courts of Wash- 
ington, within the rule that a party so seeking is govemed by the law 
enforced by those courts, since the creditor did not corne into that court 
voluntarily, but because it . was the only forum where relief could hâve 
been obtained. 
5. Bankruptcy <s=:3t 84(2)— Conditional sale contract held governed by laws of 
terrifory of delivery. 

Where goods sold under conditional contract were delivered in the 
territory of Alaska, where physical possession of them was tirst taken by 
the bankrupt, so that no creditor could hâve been deceived by apparent 
possession in the state of Washington, where both seller and bankrupt 
had their principal place of business, and there ta'rs no showing as to 
Where the contract was executed, the right of the seller to the prop- 
erty as against the trustée is to be governed by the laws of Alaska (Laws 
1913, c. 66), which do not require the conditional sale contract to be re- 
corded. 

In Bankruptcy. In the matter of the Hood Bay Packing Company, , 
bankrupt. On pétition to review an order of the référée denying peti- 
tioner's daim to property in the hands of the trustée under conditional 
sale contract. Modifiéd, so as to direct the trustée to pay the petitioner 
the balance due on the contract f rom the proceeds of the sale of the 
property. 

Farrell, Kane &. Stratton, of Seattle, Wash., for petitioner. 
Frank É. Hammond, of Seattle, Wash., for trustée. 

' NËTERER, District Judge. The bankrupt is a Washington corpo- 
ration, and on the 15th of January, 1919, it entered an order with the 
Seattle-Astoria Iron Works, a Washington corporation, for a Une of 
machinery and equipment for its fishing plant, which it was construct- 
ing at Hood Bay, Alaska, "for the account of the Hood Bay Packing 
Company," in which order was contained : 

"We will give you deflnlte shipping instructions when we hâve arrangéd 
with the shipping Company to send ship to our plant." 

On the 30th day of April, 1919, a conditional sale contract was 
executed by the vendor and vendee, which recites that the "vendor has 
delivered to Hood Bay Packing Company, hereinafter called the 
vendee, at Hood Bay, Alaska, the said property therein described," and 
further recites, "possession of ail of said properfy under which condi- 
tional bill of sale was taken by the vendee on. this 30th day of April, 
1919." The testimony shows that the property was "ordered for Hood 
Bay, Alaska, and to be used in the plant at Hood Bay, Alaska," and the 
said machinery was loaded on a boat and shipped then direct to this 
Company at Hood Bay, Alaska, where it has remained ever since. The 
shipment was made several days subséquent to April 30. The equip- 
ment was not in the actual possession of the vendee prior to shipment 
The conditional bîll of sale also provided that the vendee shall keep 
"said property insured in a sufificient sum in favor of the vendor to 
cover its interests at ail times before the Vèsting of the title of the said 
property in the vendee, * * * loss, if any, payable to Seattle- 
Astoria Iron Works, as its interest may appear." 

<ê~>Fot other cases sêe same toplc & KEY-NUMBER In ail Key-Numberefl Digestf & Indexe» 
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The principal place of business of both corporations was Seattle. 
The conditional sale contract was not filed for record in the office of 
King county, Wash. Section 3670, R. & B. Code Wash. It was re- 
corded in Alaska. But the Alaska statute (Laws 1913, c. 66) does not 
require filing or recording to préserve the title in the vendor under a 
conditional sale. Default was made in payment. No demand for re- 
turn of the property was made prior to adjudication. Demand was 
made upon the trustée, and, upon refusai, pétition was filed before the 
référée. Upon the hearing the trustée contended that the property was 
delivered to the vendee in Washington. The conditional sale contract 
not being filed within 10 days, the title vested, and the vendor has no 
right in the property. The référée f ound in f avor of the trustée. The 
matter is before the court for review. 

The conditional sale contract upon its face shows delivery at Hood 
Bay, Alaska, upon the date of its exécution. The place of exécution is 
not disclosed. It is shown that the goods were not shipped until after 
the exécution of the contract, and were manufactured by the vendor 
at its Seattle plant prior to April 30. One of the machines was not 
shipped until May 28 ; none of the property is shown to hâve been in 
the actual possession of the vendee. There was no visible, open, 
change manifested by any outward signs prior to shipment. The 
machinery was loaded on the boat by the vendor, and the only évidence 
of possession is that which is disclosed by the order of January 12, 
1919, the conditional sale contract, and the shipment. The testimony 
is silent as to the payment for the transportation. 

[1-3] From the record I think the conclusion îs inévitable that, as 
bctween the parties, delivery was to be at Hood Bay, Alaska. The 
parties acted in good faith. No creditor was misled by reason of the 
failure to file and record the conditional sale contract in King county. 
No question is raised as to the title to the property in controversy, or 
as to the extent of the interest of the bankrupt. The adjudication 
vested in the trustée the title of the bankrupt, wherever the property is 
situated (see Robertson v. Howard, 229 U. S. 254, 33 Sup. Ct. 854, 
57 L, Ed. 1174, 30 Am. Bankr. R. 611 ; Section 9631, Comp. St.), and 
ooerated as a judgment in favor of the creditors (York Mfg. Co. v. 
Cassell, 201 U. S. 344, 352, 26 Sup. Ct. 481, 50 L. Ed. 782, 15 Am. 
Bahkr. R. 633), and the title of the trustée should be regarded as that 
of an exécution creditor. In re Hess (D. C, Pa.) 138 Fed. 954, 14 
Am. Bankr. R. 635, 138 Fed. 635. Mr. Justice Bradley, in Harkness v. 
Russell, 118 U. S. 663, 679, 7 Sup. Ct. 51, 59 (30 L. Ed. 285), quotes 
Mr. Justice Davis: 

"It was decided by thls court in Green v. Van Buskirk, 5 Wall. SOT, and 
7 Wall. 139, that the liability of the property to be sold under légal process, 
issulng from the courts of the state where It is situated, inust be determined 
by the law there rather than that of the jurisdiction where the owner 
lives. • * »" 

In Pritchard v. Norton, 106 U. S. 124, 136, 1 Sup. Ct. 102, 112 (27 
L. Ed. 104), Mr. Justice Matthews, in discussing the relation of lex 
loci contractus and lex loci solutionîs, said : 

"It has never been better described than it was incidentally by Mr. Chief 
Justice Marshall In Wayman v. Southard, 10 Wheat. 1, 48, where he deflnes 
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îtas a principle of universal law— 'the princlple that in every forum \coiiti-acr, 
iK governed by the law with a vlew to which it was made.' The same idea 
had beeii «^xpressed by Ix)id Mnnsfleld in Kobinson v. Bland, 2 Bnrr. 1077, 
1078. "ïlie law of the place,' he said, 'can never be the riile where the trans- 
Uftion is entered into with au exiJiess view to the law of another.country, t\s 
the rule by which it is to be governed.' And in Lloyd v. GuiberC, Law Rep. 
1 Q. B. 115, 120, in the Court of Kxcheciuer Chamber, it was «aid that 'it 
is uecessary to coiisider by what gênerai law the parties intended that the 
transaction should be governed, or rather by what gênerai law it is just to 
Ijresume that they hâve submitted tliemselves in the matter.' Le Breton v. 
Miles, 8 Paige (X. Y.) 261." 

Wheaton on Conflict of Law.s, § 401, says: 

"Obligations, in respect to the mode of their soleinnizatlon, ate subjeet to the 
rule, "locus régit actum' ; in respect to their interprétation, to the 'lex loci 
contraetus' ; in respect to the mode of their performance, tO the law of the 
place of their performance. But the lexi fori détermines when and howsueh 
lîivvs, when foreign, are to be adopted, and in ail cases not specified above 
supplies the applicatory law." 

In Scudder v. Union National Bank, 91 U. S. 406, 23 L. Ed. 245, 
the Suprême Court held that the validity of a contract, the interpréta- 
tion and exécution, are determined by the law of the place where it is 
macje, but the remedy dépends upon the law of the place where the suit 
is brought, and held that the acceptance of a bill executed in Missouri 
depended upon the law of Illinois where the acceptors lived. Love- 
land's Bankruptcy, 873. 

"Where a eonditional sale is made in one state, and contemplated or ex- 
pressly provides that the property is to be rielivered or used in another state, 
the law of the latter state controis." In re Wall, £07 lied. 994. 

In Beggs et al. v. Bartels, 73 Conn. 132, 135, 46 Atl. 874, 875 (84 
Am. St. Rep. 1 52) the court said : 

"The property was delivered upon the cars at New York, to be transported 
to Connectiçut. In pursuance of the tenus of the agroement, it was taken by 
Roberts [the vendee] to Stamford, and a year afterwards was attached there 
by a Connectiçut creditor of Koberts. While the formai exécution of the 
contract was in New York, the iirincipal aets necessary to effect its objects 
were by the terms of the contract to be performed in Connectiçut. As af- 
fording to the plaintiffs a security upon the property described, and as trans- 
ffrring tt) Roberts the apparent ownersliip of the property by giving to him 
the possession, the right to use, and even the right to affix it to realty, and 
u.s granting him the absolute title upon payment of the purchase , price, 
the contractor was intended to hâve its opération upon property situated in 
Connectiçut. * * * ïhe transaction was begun in New York, but was to 
bo performed and complcted liere [Connectiçut], and the parties must be held 
to hâve contracted with référence to the law of thls state, and that law must 
govern. * * • " 

In Cable Co. v. McEihoe, 58 Ind. App. 637, 649, 108 N. E. 790, 795, 
said the Appel late Court of Indiana: 

"In the case at bar the situs of the involved property was in Illinois at the 
time of the exécution of the contract ; * * * the contract was executed 
in Illinois, and the vendor was domiciled there; * « » the contract was 
* * • executed in contemplation that Attica, Ind., should immediately be- 
come the situs of the property. * * * 'Attica, Indiana' • * * was 
named in the contract as the address of the vendee. * ♦ • The contract 
reeognized that the vendee was already, or at least soon to be, domiciled in 
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Indiana, and consequently that he sliould perform the conditions and cove- 
nants of ttie eontract, * * • ineluding the payment of ttie purchase 
money. » • ♦" 

The eontract construed the thoughts of the parties as limited or 
granted by the law of Indiana. The property delivered was a piano. 

The trustée strongly urges that this court is not concerned with any 
rights the vendor might assert under the Alaska laws, slnce the eon- 
tract was made in Washington, and relief is now sought within this 
state; that the laws of this state are therefore conclusive. While this 
court has jurisdiction of the res and the parties (Robertson v. Howard, 
supra), and may direct its officer, the trustée, to convey this property, 
whieh is in another jurisdiction, under its equity powers aside from the 
B^nkruptcy Act, being Comp. St. §§ 9585-9656 (Fall v. Eastin, 215 
U. S. 1, 30 Sup. Ct. 3, 541.. Ed. 65, 23 L. R. A. [N. S.] 924, 17 Ann. 
Cas. 853), the right of the parties must be determined in the Hght of 
the facts, and from ail of the facts there is no doubt that the situs of 
the property, at ail times, was to be Alaska. It was shipped to 
Alaska ; it wa:s received in Alaska, the first actual physieal possession ; 
the eontract of sale was recorded in Alaska, though not required by 
law ; the res has at ail times been in Alaska. The transaction was begun 
in Washington, .but was to be perf ormed and eompleted in Alaska. 

[4, 5] The petitioner is not seeking to enforee its remedy in the 
"courts of Washington," as stated by the trustée. It did not corne into 
this court from choice, but this court, by virtue of vested power, 
.stretched its arm to Alaska, took the property within its jurisdiction, 
and this is; therefore, the only forum where the issue may be deter- 
mined. Under thèse circumstances, the petitioner may not be denied 
any rights which the Alaska law may afford. The f act that the trus- 
tee's title is that of an exécution créditer also tends to that conclusion. 

From what has been stated, it must follow that the rights of the 
pallies should be determined by the Alaska law, and, as so concluded, 
the finding of the référée should be modified, so as to direct the trustée 
to pay the petitioner the balance due on the eontract upon the sale of 
the property. 



ANCHOR LINE (HENDERSON BROS.), Limited, v. ALDRIOGE, Collector of 

Customs. 

(District Court, S- D. New York. October 21, 1921.) 

I. Intoxicating liquors <s=> 138— National Proliibition Act prohibits transslilpment 
from one forèlgn v^essei to another in United States port. 

Even if tlie words "transport" and "transportation," as used in Na- 
tional Prohibition Act, are not given thelr literal meaning, but are to be 
' constriiéd in the Ught of législative intent, the prohibition in that act of the 
transportation of ititoxlcatlng IKjuors, except as permitted therein pro- 
•hlbits thé transportation in a port of the United States from one forelgn 
vessel to anôthei- of intoxicating liquors brought In from a foreign country 
' and consignëd to another country. 

«SSoPor other cases see same toplc & KBY-NUMBE8 in ail Key-Nvmbered Digests & Indexes 



ANCHOB LINE V. ALDEIDGE 8-71 

(280 P.) 

2. Custcms dutles 13=491/2, New, vol. 6A Key-No. Séries— Statute permitKng 

transportatlon of liquors across country in bond was repeaied by National 
Proliibition Act and Eighteenth Amendaient. 

Kev. St. § 3005 (Comp. St. § 5690), permittlng transportation acrosB' the 
United States in boud of merchandise arriving from outside the United 
States and destined for a foreign country, was repeaied, in so far as it 
permitted the transportation of intoxicating liquors intended for bever- 
age pun>-^fis, by Const. Amend. 18, and National Prohibition Act, tit. 2, 
§ 3, prohibiting the transportation of intoxicating liquors for beverage 
purposes, and tltle 2, § 35, repealing laws Ineonsistent with the provisions 
of thut act. 

3. Statutes <s=3t50— Later statute repeals piainly inconsistent prior statute. 

Kepeals by implication are iiot favored, but where a later statute Is 
piainly inconsistent with a prior statute, the later one necessarily re- 
peals the prior one. 

4. Treaties €=38— Présidents' holding that clause of treaty was abrogated will be 

upheld by courts of the first instance. 

A court of the first instance will not take a position contrary to the 
holding by Présidents Cleveland and Harrison that article 29 of the 
treaty with Great Brltain of July 4, 1871, had been abrogated. 

In Equity. Suit by the Anchor Line (Henderson Bros.), Limited, 
against George W. Aldridge, CoUector of Customs for the Port of 
New York, to enjoin défendant from interfering with a transshipment 
in the port of New York from one foreign vessel to another of five 
cases of whisky. Motion for rehef denied, and bill dismissed. 

lyord, Day & Lord, of New York City (Lucius H. Beers and Frank- 
lin B. Lord, both of New York City, of counsel), for the motion. 

WiUiam Hayward, U. S. Atty., and John Holley Clark, Jr., Asst. 
U. S. Atty., both of New York City, opposed. 

MAYER, Circuit Judge. This is a motion by plaintiflF on the bill 
of complaint and answer for a decree according the relief demanded in 
the complaint. The essential f acts set f orth in the bill and answer are 
not disputed, and may be briefly stated as f oUows : 

Plaintiff, a British corporation, contracted with Gilmour, Thomp- 
son & Co., of Glasgow, Scotland, to transport five cases of whisky from 
Glasgow to Hamilton, Bermuda, there to be delivered to Burrows & 
Ce, agents of Gilmour, Thompson & Co. Thèse cases wère shipped 
on plaintiff's steamship Cameronia, which sailed from Glasgow July 
17, 1921, and arrived at the port of New York on July 27. 

Thèse cases were to be transhipped in the port of New York from 
the Cameronia to a vessel of another British corporation, the Québec 
Line, running from New York to Bermuda. Both the plaintiff's 
vessels and the vessels of the Québec Line are British steamships, of 
British registry, and flying the British flag, and Bermuda is a British 
possession. The cases are covered by a through bill of lading from 
Glasgow to Burrows & Co., in Bermuda. A bill of lading also accom- 
panies the shipment to New York, calling for the delivery of the cases 
at the port of New York to the Québec Line. 

The défendant threatened to seize thèse cases under instructions re- 
ceived from the Treasury Department, dated July 8, 1921, which ad- 

®s>For oUier caBes sae same topic & KEY-NUMBER in aM Kejr-Numbersd Dlgesti A Indexe* 
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vised him (o refuse transportation and exportation entries for ail intox- 
icating liquors not covered by a prohibition permit. A prohibition per- 
mit is issued for liquor to he used for other than beverage purposes. 
Thèse instructions stated that this direction was given pursuant to an 
opinion of the Attomey General. The opinion thus referred to is one 
issued under date of Pebruary 4, 1921, and affirmed after a rehearing 
on June 30, 1921. 

That opinion in efïect advised that section 3005 of the Revised Stat- 
utes (Comp. St. § 5690), which relates to the transshipment of mer- 
chandise in bond, does not now apply to intoxicating liquors for bever- 
age purposes, and that the National Prohibition Act (41 Stat. 305) pro- 
hibits "in transit" shipments of such liquors touching at the ports of 
or moving through the United States, though the same originate in and 
are destined to foreign countries. By order of this court the marshal 
took possession of those five cases on arrivai of the Cameronia, and 
holds them pending the décision of this motion. 

The plaintifï for many years, as a part of its business, has carried 
liquors from Glasgow to the port of New York, where such liquors 
hâve been transshipped to destinations in the British possessions in 
North America and to foreign ports in the Gulf of Mexico and South 
America. This carriage of liquors by plaintiff to be transshipped in 
New York has yielded a large revenue to the plaintiff, and has contin- 
ued since the adoption of the National Prohibition Act. 

If this carriage is now prevented by the stoppage of thèse "in 
transit" shipments, liquor, it is claimed, will be sent from Great Britain 
to the British West Indies and South America countries by other 
routes, and plaintiff will suffer a severe loss, for which plaintiff allèges 
it has no adéquate remedy at law. It is also claimed that, if such ship- 
ments should continue to be made for transshipment in the port of 
New York, there will be seizures hère, which will involve a multiplicity 
of suits. 

Plaintiff contends that the Attomey General was in error in the con- 
clusion arrived at in the opinion of February 4, 1921, and that the 
Secretary of the Treasury exceeded his authority in directing the de- 
fendant to stop transshipments of liquor. Plaintiff accordingly pré- 
sents the shipment of thèse five cases from Glasgow to Bermuda as a 
test case, and brings this suit to enjoin the défendant from stopping 
transshipments of this character. The answer contains some alléga- 
tions which are argumentative in character, but no question of fact is 
raised as to the essential features of the controversy. 

[1] Passing by any question as to whether plaintiff has sought the 
proper remedy, and assuming for the purposes of this opinion that it 
has so done, it is désirable to settle as promptly as possible the funda- 
mental questions of the case. Such disposition, when ultimately had, 
will define the rights of the plaintiff and others similarly situated and 
the rights of the government. The Eighteenth Amendment provides 
as f ollows : 

"Section 1. After one year from the ratification of tliis article the manu- 
facture, sale, or transportation of intoxicating liquors within, the importation 
thereof into, or the exportation thereof from the United States and ail territorv 
subjeet to the jurisdiction thereof for beverage purposes is hereby prohibited. 
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"Sec. 2. The Congress and the several states shall hâve concurrent power 
to enforce this article by appropriate législation." 

It will be noted that not only is transportation prohibited, but expor- 
tation as well. In other words, in order to carry out this change in 
national policy, the exportation of liquor for beverage purposes was 
prohibited, even though a citizen of the United States or a person rési- 
dent in the United States possessed liquor lawfully prior to the time 
when the constitutional amendment became effective. 

The Congress enacted the National Prohibition Act in accordance 
with the power conferred by the constitutional amendment. Section 
3 of title 2 of said act provides: 

"Sec. 3. No person shall, on or after the date when the Eighteenth Amend- 
ment to the Constitution of the United States goes into effect, manufacture, 
sell, harter, transport, import, export, deliver, furnish or possess any intoxl- 
cating liquor except as authorized in this act, and ail the provisions of this 
act shall be liberally construed to the end that the use of intoxicating liquor 
as a beverage may be prevented. 

"Liquor for nonbeverage purposes and wine for saeramental purposes may 
be manuf actured, purchased, sold, bartered, transported, imported, exported, 
delivered, furnished and possessed, but only as herein provided and the com- 
missioner may, upon application issue permlts therefor. » * * " 

There is no provision in the National Prohibition Act which author- 
izes the transportation hère desired in order that the transshipment 
sought may be accoraplished. If, therefore, "transport" is taken in 
its literal and ordinary sensé, then the transportation which plaintiff 
would find necessary for its purposes is absolutely prohibited by the 
act. It is said, however, and correctly, that the principle of Holy 
Trinity v. United States, 143 U. S. 457, 12 Sup. Ct. 511, 36 L. Ed. 
226, should be hère applied, and that the court should look beyond the 
literal définition of "transport," or "transportation," to ascertain the 
true meaning of thèse terms in the light of the législative intent. 

Considering and resorting only to the act itself, there is nowhere any 
indication that the Congress intended to except this kind of transporta- 
tion from the prohibition of section 3. The act does permit the trans- 
portation of intoxicating liquor for purposes and under safeguards in 
the act set forth, and necessarily, in order to follow the mandate of the 
Constitution, such transportation ôr other dealing with intoxicating liq- 
uor must be for nonbeverage purposes. The Congress had plenary 
power to prohibit the transportation of liquor for beverage purposes, 
even though the liquor was destined for some place outside of the 
United States or territory subject to the jurisdiction thereof. It has 
the right to set up barriers and safeguards against the wrongful or 
improper diversion of intoxicating liauors, and it is well known in 
législation that a statute will not only define offenses and prescribe the 
punishment therefor, but will also endeavor to surround the business 
or traffic dealt with in the statute with safeguards calculated to prevent 
offenses. It is therefore no answer to the provision as to prohibition 
of transportation to say that it must be presumed that the intended 
transportation would be lawfully carried out, and that therefore the 
Congress did not intend to prohibit a ti-ansaction which, if carried 
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to its brdérly conclusion, cdiild not hâve resulted in the use of in- 
toxicating liquors in the UnitedStdtés for beverage purposes. The act 
X^rovides, a method by whiçh intoxicating Hquor intended for non- 
beverage usé may be, inter aha, trànsported, and the fact that transship- 
raent of thé character hère concerned is not within any of the permit 
provisions pî the statute ilhistrates the point that the Congress desired 
to safeguard against the illégal use of liquor'destined to a foreign port, 
but needing transshipment within thé United States, by not allowing it 
tp be trànsported within the United States, and this, even though it 
be assumed, as it may be, that the foreign shipper intended that no 
part of the liquor should remain or be ùsed in the United States for 
beverage purposes. 

The act, in line with the constitutional amendment, forbids exporta- 
tion for beverage purposes. The purpose of the constitutional amendr 
ment and of the act thus forbidding exportation was to destroy the 
traffic in liquor for beverage purposes, and thus to prevent manufac- 
ture, sale, or transportation in the United States, even though by ex- 
po rting such liquor it would be used for beverage purposes outside of 
the United States and territory subject to the jurisdiction thereof; 
The doctrine of practical construction of a constitutional provision by 
législative enactments is familiar and useful. An interesting illustra- 
tion of this principle in respect of the New York state Constitution will 
be found in People ex rel. Einsfeld v. Murray, 149 N. Y. 367, at page 
376, 44 N. E. 146, 32 L. R. A. 344. 

The National Prohibition Act has thus practically construed the con- 
stitutional provision as to transportation, and, in any event, has not 
authorized the kind of transportation hère desired. It may be within 
the power of the Congress to permit such transportation as was necés- 
sary to transship this liquor to a vessel destined for a foreign port, 
just as it permitted transportation of intoxicating hquors under various 
circumstances and for various purposes mentioned in the act. If the 
Congress had this power, it declined to exercise it, and, on the con- 
trary, in simple and clear language indicated that transportation of in- 
toxicating liquor was prohibited for any and every purpose, "except as 
authorized in this act," and, to repeat, the transportation hère in- 
volved is not within the statutory exception. 

It is quite true, as pointed out by the learned counsel for plaintiff, 
that the words "transportation" and "transport" must be construed in 
respect of the subject-matter which is being dealt with, as illustrated 
in Street v. Lincoln Safe Deposit Co., 254 U. S. 88, 41 Sup. Ct 31, 6S 
L. Ed. 151, 10 A. L. R. 1548. The court in that case said : 

"That transportation of the liquors to the home of appellunt, under the 
admitted circumstances, is not such as is prohibited by tlie section, is too ap- 
parent to justify detailed considération af the many pravisions of the act in- 

çonsistefit with a construction ivMch ivoutd rentier such removal unlawful. 
» * * " (Italics mine.) 

It is urged, however, bv parity of reasoning, that United States v. 
Gudger, 249 U. SI 373, 39':Sup. Ct. 323, 63 L. Ed. 653, is warrant for 
the proposition that the Congress did not intend by the National Pro- 
hibition Act to stop transshipments of this character. The so-called 
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Reed amendment to the Act of March 3, 1917 (39 Stat. 1058, 1069 
[Comp. St. 1918, Comp. St. Ann. Supp. 1919, § 8739a]), read as fol- 
lows: 

"Whoerer shall order, purchase, or cause intoxicating liquors to be trans- 
ported in intersiatc commerce, except for scientiflc, sacramental, médicinal, 
and mechanical purposes, into any state or territory ttie laws of which state 
or territory prohibit the manufacture or sale therein of intoxicating liquors 
for beverage purposes shall be punislied as aforesaid: Provided, that nothins 
herein shall authorize the sliipment of liquor into any state contrary to the 
laws of such state." 

This case might be likened to one where a foreign vessel stops at 
an American port, and then proceeds to a foreign port, without, how- 
ever, transshipping the liquor destined for a foreign port. If, for in- 
stance, in the Gudger Case, Gudger had hired a vehicle to transport 
the liquor from Lynchburg, Va., to another place in Virginia, and 
thence to North Carolina, the case would hâve been différent from that 
actually considered; i. e., that Gudger had a through ticket from Balti- 
more, Md., to Asheville, N. C, and at no time transported the 
liquor into Virginia. The court read the statute in accordance with its 
normal meaning and intent and with its simple language and said: 

"Under this state of facts we think the court was clearly right in quashing 
the indictment, as we are of opinion that there is no ground for holding that 
the prohibition of the statute against transporting liquor in Interstate com- 
merce 'into any state or territory the laws of which state or territory prohibit 
the manufacture,' etc., includes the movement in Interstate commerce through 
such a state to another. No elucldation of the text is needed to add cogency to 
this plain meaning, which would, howevcr, be reinforced by the context. If 
there were need to resort to it, since the context makes clear that the word 
'into' as used in the statute refers to the state of destination and not to the 
means by which that end is reached — the movement through one state as a 
mère incident of transportation to the state into which it is shipped." 

The Gudger Case is quite différent in principle from that at bar, 
where any transportation is prohibited except that which is definitely 
excepted. 

[2] It is urged, however, that section 3005 of the United States Re- 
vised Statutes (Comp. St. § 5690) has not been repealed. That section 
provides : 

"AU merchandise arriving at any port of the United States destined for any 
foreign country may be entered at the custom house, and couveyed, in transit, 
through the territory of the TJnited States, without the payment of duties, 
under such régulations as to examination and transportation as the Secretary 
of the Treasury may prescribe." 

Title 2 of section 35 of the National Prohibition Act provides : 

"AU provisions of law that are inconsistent with this act are repealed only 
to the extent of such inconslstency, and the régulations herein provided for 
the manufacture or trafflc in intoxicating liquor shall be construed as in 
addition to existlng laws." 

'[3] Repeals by implication are not favored; but, where a later stat- 
ute is plainly inconsistent with a prior statute, the later statute neces- 
sarily repeals the prior statute. Section 3005 was a revenue act, or, 
m other words, it exempted from customs duties merchandise which 
otherwise would hâve been subject to duty. In the case at bar the 
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liquor was not subject to duty. It could not be imported. The intro- 
duction into this country from some foreign port of liquor for beverage 
purposes has no relation to revenues. Sucli liquor could not be lavv- 
fully introduced into this country because of the change in the national 
policy. 

The very reason, therefore, for section 3005 disappears so far as 
affects intoxicating liquor for beverage purposes. In United States 
V. Yuginovich, 256 U. S. 450, 41 Sup. Ct. 551, 65 L. Ed. 1043, the 
court said : 

"Thèse statutes hâve long been part of the fédéral Internai revenue législa- 
tion, and were passed under the authority of the taxing power conferred upon 
Congress by the Constitution of the United States. At the time of their en- 
actnient it was légal, so far as the fédéral governrnent was concerned, to manu- 
facture and sell ardent spirlts for beverage purposes. The government derived 
large revenue from taxing the business, which It sought to realize and protect 
by the System of laws of which the sections In question were a part. This 
policy was radleally changed by the adoption of the Eigliteenth Amendment 
to the fédéral Constitution nnd the enactment of lej^'islation to malce the 
amendment effective. The Eighteenth Amendment in compreliensive and 
clear Innguage prohibits the manufacture or sale of intoxicating liquors in 
the United States for beverage purposes, and confers upon Con},'re.ss the power 
to enforce the amendment by appropriate législation. To this end Congress 
passed a national prohibition !aw, known as the Volstead Act. 41 Stat. 305. 
It Is a eoraprehensive statute intended to prevent the manufacture and sale of 
intoxicating liquors for beverage purposes. * • * It is, of course, set- 
tled that repeals by Implication are not favored. It is equally well settled that 
a later statute repeals former ones when dearly Inconsistent with the earlier 
enactments. United Sta tes v. Tynen, 11 Wall. 88, 20 !.. I-M. l.î.'î. • * » The 
concluding phrase of section ?tô by itself considered is stroagly Indicative of 
an intention to retain the old laws. But this section niust be interpreted in 
View of the constitutional provision contained in the Eighteenth Amendaient, 
and in vlew of the provisions of the Volstead Act intended to make that 
amendment effective. • • • " 

In other words, section 3005 and section 3 of title 2 of the National 
Prohibition Act are inconsistent, and the former cannot stand. If the 
-Congress has the power to permit this transshipment, it must indicate 
Its purpose so to do, and this it has not done. 

[4] Finally, it is said that the transshipment is allowable'within the 
treaty rights of the Treaty of Washington proclaimed July 4, 1871 (17 
Stat. 863), between the United States and Great Britain. Présidents 
Cleveland and Ilarrison held that article 29 of the treaty was abrogat- 
<ed. A court of first instance will not take a contrary view. 

Nor does the case corne within the Treaty of December 22, 1815 (8 
Stat. 228). An elaborate discussion by this court of thèse treaties is 
deemed not necessary. 

Motion denied, and bill dismissed, with costs. 
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THE SIBONEY. 

(District Court, B. D. New York. January 14, 1921.) 

Towage <s=>l8— Tug held at fault for not sooner attempting to extrlcate herself 
from danger. 

A tug, whieh was placed at the port quarter o£ a steamer to tow the 
steamer from a pier, and which started backward in obédience to a signal 
from tlie steamshlp, which was in charge of the opération, and was 
brought into collision with barges on the other side of the slip, held at 
fault for not observing the danger, whieh was as apparent to the tug 
as to any one else, when the tug had ample time for escape, so that a 
libel for damages to the tug must be dismissed. 

In Admiralty. Libel by the Crew Transportation Corporation against 
the steamship Siboney, of which the New York & Cuba Mail Steamship 
Company was claimant. Libel dismissed. 

Decree affirmed 280 Fed. 878. 

Foley & Martin, of New York City, for libelant. 
Burlingham, Veeder, Masten & Fearey, of New York City (Chauncey 
L Clark, of New York City, of counsel), for the Siboney. 

GARVIN, District Judge. On February 4, 1920, the tug Neponset 
was engaged with three other tugs to tow the Siboney from the pier at 
Eighteenth street, New York, to Frie Basin. The Siboney was bow in ; 
the tide flood. The Neponset was placed at the port quartef by three 
lines. Across the slip on the south side were several barges, and there 
was a dredge anchored some 400 feet out in the river, about opposite 
the Eighteenth Street pier. The Siboney, which was in charge of the 
opération, signaled to the Neponset to go back, in order that the Siboney 
might be moved out of the slip. 

The captain of the Neponset obeyed the direction given, but saw that 
his boat would sag over on the barges. He testified that hé signaled 
to the Siboney and was told to corne ahead; that he tried to do so, as 
his boat was in danger of being caught and damaged; that he there- 
upon immediately eut the lines leading to the Siboney, but was unable 
to extricate himself ; and that the Siboney crushed him against the 
barges. The proctors for the Siboney correctly state that the real 
question is whether the tug had time to get out. 

The testimony of both sides establishes beyond question that any at- 
tempt to move the Siboney in the manner desired would involve some, 
if not considérable, risk, as a strong northeast wind was blowing, which 
would hâve a tendency to swing the Siboney over toward the barges 
as she went out of the slip. This was as apparent to the tug as to the 
ship. But the testimony also establishes, I think, that the opération 
of moving the boat out consumed several minutes àt least, and that the 
tug should hâve observed that she was gradually being forced into a 
dangerous position, from which she had ample time to escape. In the 
case of The Olympic, 224 Fed. 436, 140 C. C. A. 130, there was greater 
reason for holding the steamer liable, yet she was exonerated. 

The Hbel is dismissed. 

C^=>For other cases see same topic & KEY-NUMBER in ail Key-NnmbereA Dlgests & Indexe» 
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tHE SlëÔNEYi 

(Circuit Court of'Appeals, Second Circuit. March 20, 1022.) 
■■■■'■■•■ NO.-192;' ^ 

Appeal from the District Court of tlie United States for the Eastern District 
of New York. • : 

Libel by the Crew Transportation Corporation against the gteamsliip Sibo- 
ney; of whicli the New Yorls & Cuba MaiL Steamship Company was claimant. 
From a decree dismissing the libel (280 Fed. 877), libelant appeals. Affirmed. 

Foley & Martin, of New ïorlc City (William J. Martin and George V. A. Mc- 
Closkey, both of New York City, of counsel), for appellant. 

Burlinghapi, Veeder, Masten & Fearey, of New York City (Chauncey I. 
eiark and George A. Moi«e, both of New York City, of counsel), f(>r appellee. 

Before HOUGH, MANTON, and MA YBR, Circuit Judges. 

PER CURIAM. Decree affirmed. 



In re GRIFFITH et al. 

(District Court, D. Delaware. March 21, 1922.) 

No. 410. 

Bankruptcy <S=38I (I)— Pétition against partnership for insolvency iqust allège 
insiitficiency of firm and individual assets to pay firni debts. 

A pétition praying that a partner.ship, but not its members, be adjudged 
a bankrupt because of the insolvency of the firm, which does not allège 
either that the members of the partnership are insolvent or that flrm as- 
sets, combined with the assets of the members in excess of their indi- 
vMual debts, are insufficient to pay the partnership debts, must be dis- 
missed. 

In Bankruptcy. Involuntary pétition against William W. Griffith 
and another, trading as Griffith & Son. On motion to dismiss the péti- 
tion. Motion sustained, unless the defects in the pétition are cured by 
amendment. 

• Charles W. Cullen, of Georgetown, Del., and Wilbur L. Adams, of 
Wîlmington, Del., for petitioning creditors. 

Caleb S. Layton, of Wilmington, Del., and Daniel J. Layton, of 
Georgetown, Del., for alleged bankrupts. 

MQRRIS, District Judge. An involuntary pétition in bankruptcy 
was filed, praying that Griffith and Son, a partnership, but not its mem- 
bers, be adjudged bankrupt. The act of bankruptcy charged is found- 
éd upqn insolvency. The partnership bas moved that the pétition be 
dismissed upon the ground that it is not therein alleged, either that 
the members of the partnership are insolvent or that the assets of the 
firm combined with, the assets of the members in excess of their indi- 
vidual debts, are insufficient to pay the; partnership debts. The motion 
to dismiss mùst be sustained, upon the authority of Francis v. McNeal, 
228 U. S. 695, 33 Sup. Ct. 701, 57 L. Ed. 1029, L. R. A. 1915Ë, 706, 

^sjFor other càse& see same toplc & KÉY-NUMBER In ail Key-Numbered Digests t Indexe» 
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and 186 ,Fed. 481, 108 C. C. A. 459, and Vaccaro v. Security Bank of 
Memphis, 103 Fed. 436, 442, unless the defects in the pétition be cured 
by amendment within 15 days after the date hereof. Western Union 
Telegrapii Co. v. Atlanta & W. P. R. Co., 238 Fed. 36, 151 C. C. A. 112 ; 
General Order in Bankruptcy No. 37 (89 Fed. xiv, 32 C. C. A. xiv). 



PORTSMOUTH COTTON OIL REFINING CORPORATION v. FOURTH NÀT. 
BANK OF MONTGOMERY. 

(District Court, M. D. Alabama, N. D., at Montgomery. May 17, 1922.) 

1. Banks and banklng <s=s260(l)— National bank held Ilable for money acqulrcd 

tlirough fraud of subsidiary. 

A bank, wtiich organized a subsidiary corporation to handle property 
It owued, whicli corporation had no capital or property, except that sup- 
plied by the bank, held liable for damages sustained by a puxcliaser of 
property from the corporation, which paid the bank for the same, where 
the property was not as represented and warranted. 

2. Corporations <s=>487(i)— That oontract through whioh corporation obtained 

money belonging to another was ultra vires no défense. 

That a contract through which a corporation obtained money that in 
equity belonged to another was ultra vires is no défense to an action for 
its recovéry. 

3. Money received <s=» 15— Action governed by équitable principles. 

The action for money had and receiveu is in its nature équitable, and 
is governed by équitable rules and principles. 

At Law, Action by the Portsmouth Cotton Oil Refining Corpora^ 
tion against the Fourth National Bank of Montgomery. On motion 
to direct verdict for plaintiiï. Granted. 

Steiner, Crum & Weil, of Montgomery, Ala., for plaintiff. 

Weil, Stakely & Vardaman, of Montgomery, Ala,, for défendant. 

CLAYTON, District Judge. The plaintiflf, the Portsmouth Cotton 
Oil Refining Corporation, sues the défendant, the Fourth National 
Bank of Montgomery ; the complaint containing the common counts 
including the count for money had and received by the défendant to the 
use of the plaintiff, and also spécial coUnts whereby the plaintifï seeks 
to recover damages growing out of a transaction had between the plain- 
tiff and the Montgomery Oil & Feed Company (hereafter named by 
its initiais), in which the latter sold to the plaintiff a tank or quantity 
of oil represented and guaranteed to be of a certain grade or quality. 
The M. Ô. & F. Co. drew upon the plaintiff a draft theref or in the sum 
of $9,292.50 and attachèd the same to the bill of lading for the oil, 
and this draft was paid in due course and in advance of its receipt of 
the oil. The draft was payable to the Fourth National Bank of Mont- 
gomery, who indorsed and transmitted it for collection for its account. 
Plaintiff charges that the oil, when received, was inferior in grade and 
quality, that in conséquence thereof it sustained the damages sued for, 
and the plaintifï insists further that the M. O. & F. Co. was merely a 
nominal party, and that the défendant, the Fourth National Bank, was 

C=»For otlier cases see same topic & KBY-NUMBER In ail Key-NumbereiJ Dlgeats & Indexes 



880 280 FEDERAL REPORTEE 

the real party in interest, and therefore liable for loss or damage suffer- 
ed by plaintiff. The défendant by pleas dénies the allégations of the 
complaint and also asserts that the transaction mentioned by the plain- 
tiff as a part of its complaint is ultra vires its charter, and that it can- 
not, therefore, be made liable. 

[1] The essential and undisputed facts are that the Planters' Cot- 
ton Ôil Company, a corporation, was indebted to the défendant in a 
large sum, approximating $20,000, secured in part by a mortgage 
made to the Montgomery Bank & Trust Company, as trustée, which 
mortgage the défendant foreclosed or caused to be foreclosed, and it- 
self became the purchaser of property sold, bidding therefor approxi- 
mately $12,000. Shortly after it had thus acquired this property, a 
corporation was formed under the name of the Montgomery Oil & 
Feed Company, the stockholders being G. F. Mertins, B. L. Gaddis, 
and John R. Montgomery. Mertins was the attorney for and a direc- 
tor in said bank, Gaddis was its vice président and also a director, and 
Montgomery was a stockholder. Mertins was made président of the oil 
and féed company, and Gaddis secretary and treasurer. The capital 
stock of this corporation was $5,000, consisting of 50 shares, of $100 
each, of which Mertins as trustée, subscribed for 48 shares, Gaddis 1, 
and Montgomery 1. This entire capital stock was paid for by the 
défendant bank. None of the subscribers had any personal interest in 
the corporation, and never paid any part of the subscriptions, nor did 
they become obligated to repay the sum to the défendant bank. The 
amount of thèse subscriptions, $5,000, Was credited by the défendant 
upon its books to the M. O. &; F. Co., which subsequently withdrew 
or had the right to withdraw the same. Simultaneously with this 
transaction the défendant conveyed ail the property purchased at the 
said mortgage sale to the M. O. & F. Co. Subsequently this corpo- 
ration executed a mortgage to T. J. Reynolds, the then président of the 
défendant bank, as trustée, securing or purporting to secure an issue 
of $75,000 of bonds. This, the évidence shows, was donc pursuant to 
advice of one or more of the national bank examiners, and for the pur- 
pose of enabling the bank to carry the asset upon its books as a chose 
in action or personalty, rather than as real estate. 

The M. O. & F. Co., on or about June 8, 1918, executed to the de- 
fendant bank its demand note in the sum of $7,000, which bears a créd- 
it on May 18, 1919, of $4,000, and on May 15, 1918, likewise its de- 
mand note in the sum of $30,000, which note bears a crédit on May 8, 
1919, of $10,000. On the organization of this corporation the man- 
agement thereof was turned over by the représentatives of the bank to 
one Stanton, who had gênerai charge thereof during its opération. 
Stanton from time to time consulted with the président and also the 
vice président and the finance committee of the défendant bank with 
référence to the business affairs of the oil and feed company, and daily 
made report of its opérations to the président or vice président of the 
défendant bank. In the conduct of its business the M. O. & F. Co., on 
or about the Ist of May, 1919, sold and shipped to the plaintiff a tank 
of oil under a written contract or agreement, whereby the M. O. & F. 
Co. guaranteed the grade and quality of the oil. A draft was drawn 
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by the M. O. & F. Co. on the plaintiff for the purchase price, payable 
to the Fourth National Bank of Montgomery, which, together with the 
bill of lading for the oil, was turned over to the défendant bank, and 
that bank in the usual course indorsed the draft and forwarded the 
same for collection for its account. This draft was in due course and 
before the arrivai of the oil at its destination paid by the plaintiff. 
Thereafter, upon the arrivai of the oil, it was examined by the plain- 
tiff and f ound to be inf erior in grade and quality ; whereupon notice 
thereof was immediately given by wire to the shipper, and as a resuit 
of negotiations between them the matter relating to the grade and 
quality of the oil was submitted to arbitration, and an award made in 
favor of the plaintiff for the amount sued for. Undoubtedly, if the 
plaintiff is entitled to recover, it should be for the amount sued for, 
$5,474.46. 

This corporation, the M. O. & F. Co., was for a time operated in the 
manner which I hâve stated, and subsequently its property was leased 
to another concern — a corporation organized by independent parties. 
The M. O. & F. Co. thereupon ceased business and became and is in- 
solvent. The défendant, the Fourth National Bank, itself entered into 
the lease contract, and by the provisions thereof granted to the lessee 
an option to purchase the assets of the M. O. & F. Co. It does not ap- 
pear that the M. O. & F. Co. really owned any assets other than those 
that formerly belonged to the Planters' Cotton Oil Co. and that were 
transferred to the M. O. & F. Co. by the défendant bank. 

It is manifest, upon a considération of the whole évidence, that the 
défendant bank resorted to the device or plan of organizing the corpora- 
tion and directing its management, in the effort to recoup the loss 
which it had sustained on account of the original indebtedness to it of 
the Planters' Cotton Oil Co. The M. O. & F. Co., as I bave stated, 
had no assets or property, except that conveyed to it by the défendant 
bank, and no crédit, except that which was supplied in its formation 
and subsequently by the défendant bank from time to time as occasion 
required, and it must be admitted that from the very beginning and 
af terwards such company was in fact a mère subsidiary of the défend- 
ant bank. It is not denied that the plaintiff has suffered the loss and 
damage resulting from the wrong donc it in the sale of the oil, which 
the M. O. & F. Co. nominally sold, but the proceeds of which went 
to the défendant bank. Primarily, of course, the M. O. & F. Co. may 
be liable to the plaintiff for this damage, but the plaintiff has its élec- 
tion to nursue either that comnany or the party who in reality is re- 
sponsible for its obligations. Upon the receipt by the défendant bank 
of the proceeds of the draft drawn upon the plaintiff, the défendant 
bank credited the proceeds to certain past-due obligations of the M. 
O. & F. Co. ; but in doing this it had full knowledge of ail the facts 
and circumstances relating to the transaction, and in légal contempla- 
tion received the benefit thereof. 

[21 In National Bank of Commerce v. Equitable Trust Co. (8 C. C. 
A.), 227 Fed. 526, 142 C. C. A. 158, which was a case of similar im- 
port to this, the court said: 
280 F.— 56 
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"One of the défenses set up in the answer was that thé contract between 
Meholson and Perry, as representing the baiik, Was an agreemént and trans- 
action into whieh the bank oould not enter, that it waa ultra vires the bank, 
jind that the bank is not liable for auy of its ucts onder tliat contract ; and 
this is now relied upon. That this position eannot be maintained, where the 
proceeding is to recover moneys which hâve gotten into the hauds of the bank 
but l)elong to the plaintlff, we need only to call attention to what is said In 
Lonisiana v. Wood. 102 U. S. 294, 299, ♦ * * and Oitlzens' National 
Kank v. Appleton, 216 U. S. 19C." 

And in the case of First National Bank of Aiken v. Mott Iron 
Works, 257 U. S. —, 42 Sup. Ct. 286, 66 L. Ed. , the court said : 

"In suçh circumstances, whether the contract is valid or not, the contracter 
is aecounitablei to the contractée, up to the amount of its undertaking, for the 
proeeeds coming to his hands f rom the contractée upon the inducement of the 
contract." Cases cited. 

In this case, therefore, the plaintiff is entitled to récover the amount 
for which it has declared ; and as the case has been f ully tried upon 
the merits, the distinction between a recovery on the guaranty, as hav- 
ing been necessarily incident to the business of banking, and a recovery 
of the amount received on account of the guaranty becomes purely 
formai. To the same effect is the well-considered case by the Suprême 
Court of the United States in Citizens' Central National Bank v. Ap- 
pleton, Receiver, 216 U. S. 196, 30 Sup. Ct. 364, 54 L. Ed. 443. 

[3] It is unnecessary, perhaps, to refer to the well-recognized prin- 
ciple of law that, whenever one party has received money which in 
equity and good conscience belongs to another, it eannot be retained 
against the demand of the true owner. The action for money had and 
received is in its nature équitable, and is guided by équitable rules and 
principles. Under the undisputed évidence hère the défendant has, in 
my opinion, received money which in good conscience belongs to the 
plaintiff, and ought to be accounted for by the défendant. 

It may be observed, however, that the conduct of the défendant bank 
in its efforts to recoup its losses by resorting to the organization of the 
M. O. & F. Co., in furnishing its entire capital and according to it a 
crédit or checking account, calls for no sort of criticism; but the de- 
vice and method employed eannot relieve the matter of its true légal 
aspect or character. 

There are many cases decided by the Suprême Court of the United 
States and other fédéral and state courts to the effect that, while a 
corporation such as a national bank may not as an original or independ- 
ent enterprise organize and conduct the affairs of a separate corpora- 
tion, yet it may do so for the bona fide purpose <i>f recouping losses ; 
and when it becomes such owner and proprietor that enterprise will 
be regarded as a mère trade-name, and the ceal owner and operator 
eannot escape liabiHty on the ground that the transaction was in ex- 
cess of the charter power. 

None of the défenses presented hère are tenable, and under the appli- 
cation of plain légal principles the plaintiff, in my opinion, is entitled to 
recover. Accordingly, the request of the plaintiff for a directed verdict 
in its behalf is granted. 
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DUKE, State Superviser of Banking, v. PIONEER MINING & DITCH CO. 

(District Court, W. D. Wasliiûgton; S. D. May 17, 1922.) 
No. 3430, 

1. Mines and minerais <@==>I08— Foreign mining corperation held not "doing busi- 

ness within the state." 

A mining corporation of Nevada, engaged in mining in Alaska, owned 
stock in a l>ank in Washington in wliieh it kept a checking account, and 
from wliich it borrowed money, giving notes payable at the bank. It also 
on three occasions in three years bought supplies in Washington for its 
Alaska business. Held, tbat no one nor ail of such acts eonstituted "dolng 
business within the state," within the meaning of Rem. & Bal. Code 
Wash. § 226, which subjected it to suit in that state on the notes. 

[Ed. Note.— For other définitions, see Words and Phrases, First ahd 
Second Séries, Doing Business.] 

2. Corporations is=>642 (6)— Single business transaction in state held not to ren- 

tier foreign corporation subject to suit in relation thereto. 

A single business transaction in a state by a foreign corporation, inci- 
dental only to the business for which it is incori)orated, as borrowing 
money from a bank and the giving of a note therefor payable at the 
bank, does not give a court in that state jurisdiction of an action against 
it on the note. 

At Law. Action by John P. Duke, Superviser of Banking of the 
State of Washington, in charge of Hquidation of the Scandinavian- 
American Bank of Tacoma, against the Pioneer Mining & Ditch Com- 
pany. On motion by défendant to quash service of summons. Motion 
granted. 

■Kelly & MacMahon, of Tacoma, Wash., for plaintifif. 
Weter & Roberts, of Seattle, Wash., for défendant. 

CUSHMAN, District Judge. [1] Défendant moves to quash serv- 
ice of summons. The gênerai statute of the state. of Washington con- 
cerning service of such process provides : 

"The summons shall be served by delivoring a copy thereof, as fol- 
lows: * * * 

"9. If the suit be against a foreign corporation or nonrcsident joint stock 
company or association dolng Vusiness within ihis state, to any agent, cashier 
or secretary thereof." 

Eem. & Bal. Code, § 226. 

The affidavits show the défendant to be a corporation of Nevada, 
principally engaged in mining in Alaska. Défendant has no mines, 
keeps up no office or place of business in this state, and maintains no 
agent therein. It carries on no gênerai business in this state. 

In brief, the plaintifï contends that défendant (having owned stock 
in the Scandinavian-American Banks of Tacoma and Seattle, carried 
a gênerai checking account in those banks, and borrowed money of 
them) was doing business within this state so as to bring it within the 
statute, and further contends, because of the nature of the particular 
transaction which forms the b asis of this action (the borrowing of the 

©sjPor other cases see eame topio & KEY-NUMBBR in ail Key-Numbered Digeste & Indexes 
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money for which the suit is brought and giving a note therefor in this 
State, payable in this state), that thefe was such a particular doing busi- 
ness within the state as to support the jurisdiction and that a gênerai 
agent of the défendant corporation, a résident of California (he being a 
director, assistant secretary, treasurer, and gênerai manager thereof) 
while he was passing through the state of Washington from California 
on his way to Alaska, and while undertaking in the state a negotiation 
with a public officer in charge of the liquidation of the insolvent bank 
from which the money had been borrowed ( such negotiation being con- 
ceming the legality of an assessment upon the capital stock of the 
bank), was an agent of the défendant upon whom service of process 
may be made under the statute. 

Ail of thèse acts are incidental to the business of the corporation, 
whose principal business is that of mining. Do they constitute "doing 
business" as thèse words are ordinarily understood? A statute of Cali- 
fornia (Code Civ. Proc. § 411) provided for service of summons upon 
a foreign corporation "doing business * * * within this state." 
(As shown above, thèse are the words of the Washington statute.) 
Under the California statute the Circuit Court of Appeals for this 
Circuit has said : 

" • * * Th question .as to what kind of business by a foreign corpora- 
tion within a state will .l'ustify a finding that it is engaged in business therein, 
and validate a service upon its agent, has tieen very thoroughly and elaborate- 
ly discuBsed in the Circuit and Suprême Courts of the United States, and the 
gênerai consensus of opinion is that the corporation must transact within the 
state some substantial part of its ordinary business by Its offlcers or agents 
appointed and selected for that purpose, and tliat the transaction of an isolat- 
ed business act is not the carrying on or doing l)usiness in a state." Doe v. 
Springfield Boiler & Mfg. Co., 1(H Fed. 684, ai: 687, 44 C. C. A. 128, 131. 

The acts done by or on behalf of the défendant in the state of Wash- 
ington, while they may constitute a substantial part of the acts inciden- 
tal to doing its gênerai or ordinary business, would not constitute "part 
of its ordinary business," except as each incidental business transac- 
tion connected with the business in which a corporation is engaged is 
part of its ordinary business. 

The défendant, upon three occasions during the three years preced- 
ing the giving of the note in question, purchased in Washington cer- 
tain supplies for its business in Alaska. It has been contended that 
such action constituted a doing of business in Washington in the statu- 
tory sensé. In the foregoing case, in the course of Judge Hawley's 
opinion, he cites with approval the following from Judge Thayer's 
décision in St. Louis Wire Mill Co. v. Consolidated Barb Wire Co. (C. 
C.) 32 Fed. 802, 805 : 

'< * » * when it is said that a corporation Is engaged in business in a 
foreign state, and for that reason has voluntarily subjected itself to the 
opération of the laws of such foreign state regulating service of process on 
foreign corporations, référence is plaluly had to business opérations of the 
corporation carried on within the state through the médium of agents appoint- 
ed for that purpose *?ia* are continuons, or at least of some dnration, and not 
to business transactions tliat are merely cnsual, such as an occasional pur- 
chase of goods or materiai within the foreign state." 104 Fed. at page 688, 
44 C. C. A. 131. 
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The décisions are very numerous upon this question, but none of 
them called to the court's attention hold that doing such acts as'those 
of the défendant, described above, constitute "doing business" in the 
State, particularly as Justice Field defines that expression in St. Clair 
V. Cox, 106 U. S. 350, 1 Sup. Ct. 354, 27 L. Ed. 222; that is, as équiva- 
lent to "engaging in business." Substantially the same question has 
been lately considered by Judge Bled&oe, in Knapp v. BuUock Tractor 
Co. (D. C.) 242 Fed. 543, by Judge Van Fleet, in Moore Dry Goods 
Co. V. Commercial I. Co. (D. C.) 276 Fed. 590, by Judge Learned 
Hand, in Hunau v. Northern Région Supply Co. (D. C.) 262 Fed. 181- 
183, and by Judge Hough, in Day & Co. v. Schiflf, Lang & Co. (D. C.) 
278 Fed. 533. In Hayworth v. McDonald, 67 Wash. 496, 121 Pac. 
984, the bond sued on was an attachment bond ; that is, a bond given 
in a pending action. 

If the meaning of the statute had been as contended, the more appro- 
priate. phrase of "doing any business within the state," or "concerning 
any business transaction within the state," or an expression of similar 
import, would doubtless hâve been used, instead of the words "doing 
business," which are équivalent to "engaging in business." There may 
be lines of business in which acts and transactions such as those hère 
shown would encompass or permeate such business to such an extent 
as to appropriately fall within the statutory language, but such is not 
the mining business. 

[2] It has been argued that, in the présent suit, a différent rule ob- 
tains because the suit is upon a purely Washington transaction. In 
Hunau v. Northern Région Supply Co., supra, where a similar con- 
tention was made, Judge Learned Hand, speaking for the court held : 

"I do not mean to suggest, however, that the service wlll stand upon the 
second ground suggestrd by the learned master. I know of no authoritatlve 
décision that a coriwration submits itself to local jurisdletion as to any single 
transaction performed in a foreign state. If so, it would be suable upon ail 
local causes of action, regardless of any other business. Such, indeed, appears 
to hâve been the notion in Premo Specialty Co. v. Jersev Crème Co., 200 Fed. 
352, 118 C. C. A. 458, 4.3 U R. A. (N. S.) 1015, and was in 33 Harv. L. R. 10, 
attributed to my décision in Smolik v. Phil. & R. Ry. Co. (D. C.) 222 Fed. 148, 
tliough I was, at least consciously, quite innocent of any such purpose. I do 
not, however, understand this to be the law at ail. How far a corporation Is 
imiQinent in every authorized act of Its agents anywhere, and what will be 
the eventual basis of Its subjection to foreign process, it is not necessary to 
consider; but it is clear that at présent some gênerai activities are necessary. 
The last expression of the Suprême Court (nexner v. Farson, 248 U. S. 289, 
293, 39 Sup. Ct. 97, &3 Tv. Ed. 250) gives little encouragement to the 'realists' : 
but it must be owned that no consistent theory can at présent reconeile ail 
the cases, certainly not ail the opinions. At any rate, this case ought not to 
be the excuse for a gênerai essay." 262 Fed. at page 183. 

The case of Premo Specialty Co. v. Jersey-Creme Co., 200 Fed. 352, 
118 C. C. A. 458, 43 L. R. A. (N. S.) 1015, to which Judge Learned 
Hand makes référence is a décision by the Circuit Court of Appeals 
of this Circuit, Judge Morrow writing the opinion. Being a later case 
than the décision by Judge Hawley, already cited aiid quoted, this 
court would be bound to hold the latter décision (Doe v. Springfield 
Boiler & Mfg. Co., 104 Fe^. 684, 44 C. C. A. 128) pyerruled, provided 
Judge Learned Hand is right in saying that, in this décision of Judge 
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Mofrow's, it "appears to haye been the notion" that a single business 
transaction in a state would be sufficient to uphold the jurisdiction of 
its courts over a foreign corpdration in a suit arising out of such trans- 
action. 

In the case rèferred to the suit was to recover for certain merchan- 
dise sold in Califorriia to the défendant (a Texas corporation) and de- 
livered to the defetidant in California ; that is, f . o. b. Los Angeles. The 
service of summons wàs tnàde in Septémber, 1910. The évidence 
shbwed five sales by défendant upon jnail orders ' f or goods shipped 
by it to California betwéen July 1 and I^ovember, 1910. Upon motion 
to quash, an affidavit was filed in which affiant stated: 

"* • • That since the month of February, 1909, ,hp had been the sales 
agent at San Francisco of and for the défendant, and was the distributor at 
San Francisco for the product mannfaçtured by the défendant ; that for the 
putpose of advertlsing said product, and also for the purpose of indicating 
to the public, the affiant wa.s and had been the agent of the défendant at San 
Francisco for the sale of said product, and alliant, about March, 1910, had 
caused to be painted and lettered upon the entrance door to afflant's said of- 
fice, and underneath afBant's naïne, the words 'Jersey-Creme', and affiant had 
the same words and letters painted upon the window of afflant's office looking 
oùt'upon Market street, the principal street and thoroughfare in the city of 
San Francisco; that since he had become the agent of the défendant he had 
sold for the défendant its products in a mimber of clties in the state of Cali- 
fornia, mentioned in the affidavit." 200 Fed. at page 354, 118 C. C. A. 460, 
43 L. R. A. (N. S.) 1015. 

This affidavit was later contradicted in important particulars by the 
affiant, who sought to place the responsibility for the first affidavit 
upon plaintifPs attorney ; but, the above statements being against in- 
terest> their probative value would not, necessarily, be destroyed by 
affiant's répudiation. Jûdge Morrow states that — 

"While there mAy be a question • • * whether the défendant was doing 
business within the state of California wlth respect to the sale" of its wares, 
"thère can be no question about the business of défendant in California in its 
dealings with the plaintifE." 

It will be noted that the opinion describes this single transaction with 
plaintiiï as "business," which it was, and "dealing," which it was,. 
but carefully refrains from describing it in the statutory words of 
"doing business." The question with which the writer of that opinion 
was chièfly conçerned was whether "Blanchard, the treasurer and sec- 
retary of th^e défendant," a résident of Texas, who was in California 
for the sole "purpose of conferring with the officers and directors of 
the plaintiff company concerning matters relating to this contract, and 
for the adjustment of différences arising under its terms," was such 
an agent as that described by the statute, which provided for service 
upon a corporation "having a managing or business agent, cashier or 
secretary within the state." 

The quotatibhs made from the décisions reviewed by the court go 
rather to this latter point than particularly to the question of whether the 
corporations considered in those décisions were "doing business within 
the state." Aftér reviewing and commenting upon thèse décisions, the 
court sums up its rulîng on the entire case as f oUows • 
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"Tlie service of process upon au agent of a fbi'eigh coi'ixjration, who cornes 
iuto the jurisdic'tioii of the court upon the business of tlië corporation which 
is tlie subject of tliè suit in wliiçli ser\iee ife made, appears to be above ail 
other classes of agents the one uiwn whom senlee should be made, in order 
tliat notice may be promptly given to tiie corporation, and that it may befuUy 
advised in the prémises, anU we see no reason why the foreign corporation 
ilhnny buàiness ■OH-fMn the juPisclU-tion under such circumstances should iiot 
be bound by such a service." 200 Fed. at page 35», 118 O. C. A. 465, 43 L. K. A. 
(N. S.) 1015. 

Unless Judge Morrow held the défendant to hâve been doing, busi- 
ness within the state, other than the single transaction in the suit, the 
words above italicized (the itahcs being those of this, and not that, 
court) are superfluous. I therefore conclude that the opinion in the 
case has been misconstrued and that it is in accord with the other dé- 
cisions herein cited. No mention is made by Judge Morrow^, in his 
opinion, of the earlier décision by Judge Hawley in Doe y, Springfield 
Boiler & Mfg. Co., 104 Fed. 684, 44 C. C. A. 128. If it had been the 
intention of the Court of Àppeals in the later décision to départ from 
or qualify the rule laid doWn in that case by Judge Hawley — he having 
held that a corporation is not doing business within a state within the 
statutory meaning, unless it transacts within the state sonie substantial 
part of its ordinary business, and that the transaction of an isolated 
business act is not carrying on or doing business in a state- — it would, 
doubtless, hâve niade express référence to that décision. U. S. v. 
Moreland, 257 U. S. , 42 Sup. Ct. 368, 66 h- Ed. — -. 

Judge Hanford, in Oison v. Buffalo Hump Min. Co. (C. C.) 130 Fed. 
1017, was not considering the statute now before the court, but had 
before him a statute regulating service upon the agent required by the 
statute to be-appointed for the purposes of service by a foreign cor- 
poration before being authorized to do business in the state. The two 
statutes are dissimilar. While, under the statute with which we are 
concerned, it is necessary that the foreign corporation be doing busi- 
ness within the state, section 3722, Rem. & Bal. Code (which was be- 
fore Judge Hanford). provides that the agent shall be authorized to 
accept service or process in any action or suit pertaining to the business, 
property, or "transactions" of such corporation within this state, in 
which suit the corporation may be a party. 

Motion to qnash granted. 



LION COAL CO. V. BUNTEN, County Treasurer, etc. 

(District Court, D. W.voming. May 13, 1922.) 

No. 122C. 

f. Courts <s=262(4)— Authorlty of fédéral court of equity to enjoin collection of 
statfe tax. 

To authorize a fédéral court of equity to enjoin collection of a tax Im- 
pcsed by state authorjty as contiscatory, it must api)ear that there is a 
systematic overvaluation or undervaluation of certain classes of prop- 
erty, which defeats the constitutional or statutory requlrement of uni- 
forniity. 

^ssFor other cas«s see same topio & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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2. Taxation (®=940 (8)— Taxation of coal mines under Wyoming law properly levled 

on value of coal after it is mined. 

Under Const. Wyo. art. 15, § 3, providlng that ail mines from whicli 
valuable deposlts are produeed shall be taxed in addition to the surface 
improvements, "and In lieu of the taxes on the lands on the gross pro- 
ducts thereof," in proportion to the value thereof, the annual tax on a 
coal mine may properly be levied on the assessed value of the coal pro- 
dueed during the year after it has been taken from the mine, though it 
is shipped and sold as fast as produeed, and the assessment is not illégal 
because sueh value includes the cost of mining. 

3. Taxation @=>6I 1 (5)— Bill for Injunction to restrain collection of tax >)eld not 

to State cause of action. 

Bill for an injunction to restrain collection of a tax held not to allège 
facts which entltled complainant to équitable relief on the ground that 
Its property was assessed at a hlgher percentage-of actual value than 
other classes of property. 

In Equity. Suit by the Lion Coal Company against Matthew Bun- 
ten, County Treasurer and ex officio Tax Collector of Sweetwater 
County, Wyo. On motion to dismiss bill. Motion granted. 

T. S. Taliaferro, Jr., of Rock Springs, Wyo., for plaintifï. 

W. L. Walls, Atty. Gen., of Wyoming, D. G. Thomas, Co. and Pros. 
Atty., of Rock Springs, Wyo., and W. E. Mullen, of Cheyenne, Wyo., 
for défendant. 

KENNEDY, District Judge. The above-entitled cause is a suit in 
equity, by which the plaintiiï seeks to restrain the collection of an al- 
leged illégal tax. The matter is before the court upon a motion to 
dismiss the bill of complaint upon three grounds : First, that the bill 
fails to allège any matter of equity entitling the plaintiff to the relief 
prayed for ; second, that the bill fails to allège facts sufhcient to con- 
stitute a valid cause of action in equity ; and, third, because of a non- 
jôinder of necessary and indispensable parties défendant. 

The latter or third ground of the motion will not be considered by 
this court, further than to suggest the belle f that, under the statutes 
of the State of Wyoming, the proper party has been made défendant, 
and is the only party necessary to entitle plaintifï to the relief sought, 
in the event it should be found that the plaintiflf is otherwise entitled 
to such relief. The other two grounds of the motion being failure to 
allège a matter of equity entitling the plaintiflf to the relief prayed for 
and the failure of the bill of complaint to state facts suffîcient to con- 
stitute a cause of action in equity, it seems to this court that they may 
well be considered as one ground. 

An examination of the bill of complaint, first as to jurisdictional 
facts, discloses that the plaintiff is a citizen and résident corporation 
of the state of Utah, authorized to conduct business under the laws of 
the state of Wyoming; that the cause is brought against the CQtjnty 
treasurer and ex officio tax collector of Sweetwater county, in the state 
of Wyoming; that the plaintifï is the owner of certain real estate in 
said county and is engaged in the occupation of coal mining; that 
during the calendar year of 1920 it extracted in excess of 291,000 tons 
of coal from the lands described ; that the state board of equalization 

Ê^si^or other cases see same topic &. KEY-NUMBER In ail Key-Numbered Digests & Indexe» 
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of the State of Wyoming assessed the said coal at the value of $3 per 
ton, and that a tax was thereupon assessed aggregating in excess of 
$16,000, which the défendant tax coUector threatens to enforce through 
the laws and with the penalties provided by the statutes of the state of 
Wyoming for f allure to pay taxes so assessed; and that the plaintiff 
under protest has paid to the said tax collecter an amount in excess of 
$11,000 as part payment upon said tax so assessed, and allèges that the 
payment of the balance, if enforced by said tax collector, will work a 
great and irréparable injury to the plaintiff, which will amount to a 
confiscation of its property in violation of law. 

[ 1 ] The bill f urther sets f orth the constitutional and statutory pro- 
visions of the state of Wyoming with relation to assessment for taxa- 
tion and taxation generally, and particularly the provisions with réf- 
érence to the assessment and taxation of the products of mines in the 
state. The bill contains no complaint in regard to any of thèse pro- 
visions, but is specifically directed to the administration of the assess- 
ment and taxation provisions by the state board of equalization. 

It does not appear from the citation of authorities by counsel on 
either side that the exact question presented in the cause has been con- 
sidered by the Suprême Court of Wyoming, although there are déci- 
sions of that court holding generally that the équitable jurisdiction of 
courts will not be invoked to enjoin the collection of tax assessments, 
unless illégal taxes hâve been levied, or the transaction is one which 
brings it within the classification of fraud, mistake, or something of a 
simiiar nature. We may there fore well look for a rule as laid down 
by the fédéral courts, if any there be, which will apply to the case at 
bar, and in fact counsel for plaintiff relies upon several of thèse cases 
in supporting his bill of complaint against the attack made by the mo- 
tion to dismiss. 

Before going into a discussion of what may be denominated the 
"gravamen of the offense" set forth in plaintiff's bill, it might be well 
to briefly review the leading fédéral cases upon which the plaintiff re- 
lies in order to ascertain, if possible, under what circumstances the 
fédéral courts hâve intervened to grant équitable relief in tax cases, 
and as to whether or not the plaintiff by its bill is brought within the 
rule. In the opinion of this court the rule contended for by plaintiff 
may be considered as being contained in three leading cases : Cum- 
mings V. National Bank, 101 U. S. 153, 25 L. Ed. 903; Tavlor v. 
Louisville & N. R. Co., 88 Fed. 350, 31 C. C. A. 537; and Gréene v. 
Louisville Ry. Co.. 244 U. S. 499, 37 Sup. Ct. 673, 61 h. Ed. 1280, 
Ann. Cas. 1917E, 88. 

In the last-named case the Suprême Court has cited with approval 
the case of Taylor v. Louisville, supra, which is a décision of the Cir- 
cuit Court of Àppeals of the Sixth Circuit, and in which Judge Tafi, 
now Chief Justice of the Suprême Court, voiced the opinion of the 
court. As the plaintiff has relied strongly upon this particular case to 
support its contentions as set forth in the bill, an examination of the 
gênerai principles there disclosed will probably suffice to discover the 
rule. if any, which would entitle plaintiff to the relief prayed for in 
its bill. 
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In 'the Tâylor Case Judge Tafflias discussed generally. the , circunî- 
stances undër which fédéral courts should assume équitable jûrisdic- 
tioii in tàx cases, and this court considers it unnecessary in the présent 
discussion to f ollow generally his reasoning along this line, 'but to con- 
sider particularly' that feature of the case discussed which must bring 
the case àt bar within the rule there laid down upon the ground that 
the cases are analogous in point of facts. In that case the court found 
as a matter of- fâct that through an intentional, systematic,iànd uniform 
administration of the assessment and éducation laws of the state pf 
Tennessee the complainant's property ànd other property of a similar 
charàcter had been assessed at 100 per cent, of value for taxation pur- 
poses, and that other gênerai classes of property had l^een intentionally, 
systematically, and uniformly assessed at less than 100 per cent, value 
for taxation purposes; that this policy was pursued in each county 
of the state where the property of the class owned by coraplainànts was 
locàted; and that the law was administered in said manner for the 
purposé of reducing the proportionate burden of taxes upon the gên- 
erai classes. Another élément taken into considération by the court in 
that casé in retaining jurisdiction was that to refuse to retain said 
iurisdictiori would be to require the complainant, a railroad company, 
to go before the taxing authcrities in each county in order to secure a 
proportionate increase in the taxation of other classes of property, 
which would be a futile course, arid would involve such an enormous 
expense and length of time to follow it that it could not be considered 
as an adéquate remedy. 

Cbnsidering the fact that the motion to dismiss in the case at bar is 
virtually in the nature of a demurrer, which searches the record hère. 
it mav be enlightening to quote a portion of the opinion in that case, 
found in 88 Fed. 365, 31 C. C, A, 552: 

"The question présentée! is, thën, whether, when the sole object of an ar- 
ticle of the Constitution is lieinp flagrant! y defeated. to the gross pcouniarj' iu- 
.lury of a ciass of lltigants, and one of them appeals to a court of etjuity for 
relief, it must be withheld because the only mode of granting it will involve 
an apparent departure from the raethod marlied ont liy the Constitution and 
the law for attaining its sole ohjcct. \Vé say 'apparent' departure from the 
constittitional method, lieoaiise that Instrument eoutemplatèd a System in 
which ail property should be assessed at its reâl value. It did not intend, 
tliiat a large part should be assessed at 75 per cent., and a smaller part at 
100 pçr cent. The method of asvsçssing one specios of property oaimot be 
said to lie eonstitutiôna!,, withoiit having regard to that purSued with othei- 
specles; for the essence of the constitutional requirement is unlformity, and 
uhiformîty cannot be affirmed to exist without a due regard to the methods of 
assessing al! species. Therofore, to enjoin the enforcement of the prescrlbed 
inetliod.of assessment as to one speçies pf, property, wl>en" there is a depart- 
ure from it as to a!J others, if the în.iùhctlon secures uniformity as to ail, 
is not so great a .violation of tliè 'method really prescrlhed as that involved in 
a contihuance of the exïsting cjondltions and the dental of relief to the in- 
.ixnred taxpayer. The court is.pil#eéd In a dilomma, from wh^ch it çan only 
estape by ta,l£ing thafcpath, >vhich, while it involves a nominal departure from 
tlie letter of the !aw, does injury to no one. and secures that uniformity of 
ta:ç; burden w'hieh was the sole ;ënd of the Constitution; f o hold otllerwise, is 
to'inaké the restrictions of the Constitution instruments for defeatlng the 
very: purpose they were Interided to subserve, It is to sticlv in the barlv, and 
to be hlinrt to the substance of thin.gs." It is to sacriflcp justice to its inci- 
dent. The same dilenima has been prosented to other courts. They UaVe not 
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always taken th'e same horn. There is a confliet of authority, but we are 
Klad to say that the adjudications of that court vvhose décision we must fôl- 
low support tbe views we liave above expressed." 

Then follows in the opinion a discussion of theviews of other courts, 
including a number of cases by the United States Suprême Court. In 
the closing portion of the opinion (88 Fed. at page 374, 31 C. C. A, 
561), the court analyzes its conclusion as a basis for a decree in favor 
of the plaintifï in the following language : 

"If any board which is an esseiitlal part of tlie taxing System Intentionally, 
and tlierefore fraudulently, violâtes tbe law, by uuiformly undervaluing cer- 
tain classes of property, the assessment by other b'oards of other classes of 
property at the full value, though a literal compllance with the law, makes 
the whole assessment, considered as one judgment, a fraud upon tlie fully 
assessed property. And thls is true although theparticular board assessiug 
the eomplaiuant's property may liave been wholly free from fault of fraud or 
intentional discrimination. Therefore the injunction niight issue agaînst the 
assessment upon the fully assessed property, as void altogether, until a new 
and uniform assessment upon ail property aecording to law could be made." 

If it be true that a formai compliance with the law by two separate 
îissessment boards would create such an inequality or discrimination 
as would constitute a fraud upon the right of property owners, it might 
logically follow that the same condition would prevail, where the as- 
sessment for taxation purposes was made on différent classes of prop- 
erty by the sa^ie board, and therein would lie the relief sought by the 
plaintiff, if at ail. 

This court now reaches the point at which it must be decided as to 
whether or not the bill of complaint sets up a condition of facts which, 
standing as a pleading under the rule laid down, brings it within the 
rule, and this nécessitâtes a careful examination of that portion of the 
bill which states the acts of which the complainant feels aggrieved. 
This particular phase of the bill of complaint may be found in the 
fourteenth and fifteenth clauses, which may l>e analyzed for the pur- 
pose of brevity as alleging materially the following facts : 

That the state board of equalization fixed the value of the eomplaiu- 
ant's coal at $3 per ton, which was a f aise, f raudulent, confiscatory, un- 
lawful, and ununiform method, and a method forbidden and prohibited 
by the laws of the state of Wyoming, in that the board had fixed such 
valuation by taking the sale priées of said coal in foreign markets and 
foreign states, thereby including as a part of the value of said coal the 
costs, charges, and expenses of making sales and disposing of the gross 
product in the aforementioned markets and communitieS; that the 
method by which the plaintiff mines its coal is to bring it to the Sur- 
face, and, witlji that production for a period of two weeks disposée! 
of, to use thé proceeds in pàying its miners for the labor in such. pro- 
duction for a two-week period, and therefore its opération of producing 
coalis yirtually a separable one into 24 différent transactions through- 
out a year ; thât on account of this method there is on hand at no time 
duririg the year more than a small portion of the product, and that on 
account of other classes of property being assessed: as found at one 
particular time of the year, the product of thè mine is, as compared 
with such other classes of property, not uniformly assessed; that the as- 



892 280 FEDERAL REPORTER 

sessment as so made includes the wages and expansés of extracting the 
coal and bringing the same to the mouth of the mine, which was er- 
roneous and violative of the plaintiiif's rights, in that it exceeded the 
value of the coal as it lay in the ground and the value of any coal which 
the plaintiff had on hand at any one time, either at the mouth of the 
mine or elsewhere, except as in the original formation ; that on ac- 
count of such assessment by said board the coal product of the plaintiff 
was unfairly assessed for an amount in excess of its real value, while 
other property in the state was assessed at a rate not exceeding 70 per 
cent, of its real value; that on account of the peculiar formation in 
which plaintiff's coal rests, thereby making the process of mining more 
difificult, the value of plaintiff's coal is 5 cents less per ton than the 
value of the coal of other mine owners in the state, which the said 
board of equalization has intentionally disregarded. 

This court believes it will be sufficient to dispose of the last-mention- 
ed contention of the plaintiff by saying that the allégations attempting 
to sustain it are not sufficient in setting forth in spécifie détail any al- 
leged discrimination in comparison with other coal mine products in 
the state, and this portion of the bill will therefore not be discussed fur- 
ther. This leaves for considération four éléments of the bill of com- 
plaint, so far as it pUrports to allège sufficient facts to entitle plaintiff 
to relief in a court of equity. 

The first is that allégation of the bill which charges that the board 
has fixed a valuation for assessment purposes by taking the sale priées 
of said coal in foreign markets and foreign states, thereby including 
as a part of that valuation, costs, expenses, and charges of making 
such sales. This is answered by the suggestion of counsel for défend- 
ant in that the subséquent paragraphs of the bill in effect négative this 
allégation, for such subséquent paragraphs allège that the assessed val- 
uation is greater than the real value by yirtue of the inclusion in such 
assessed valuation of expenses of bringing the coal to the mouth of the 
mine. In thèse subséquent paragraphs the amount of the assessed 
valuation in excess of the real value claimed by plaintiff is fixed defi- 
nitely by alleging that certain éléments were improperly and erroneous- 
ly included by the board in fixing the real value, which éléments are 
specifically named. Yet the élément of including costs and expenses 
of making sales in foreign markets is not contained in thèse subsé- 
quent paragraphs where the real value of the product contended for is 
fixed by plaintiff. This charge, therefore, is inconsistent with the 
subséquent allégations of the bill, and the contention of counsel for 
défendant with relation thereto will be sustained. 

[2] The second is the matter of the coal produced during a year 
in the form of 24 différent transactions, and the spécifie property not 
therefore being on hand or in the possession of the owners at any one 
time when the assessment is made, as in the case of other classes of 
property in the state. I take it that this is fairly well answered by 
référence to the provision of the state Constitution concerning the 
taxation of mines. This is found in article 15, § 3, of that document, 
and is as f ollows : 
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"Ail mines and niining clalms from which gold, silver and other precious 
metals, soda, saline, coal, minerai oil or other valuable deposit, is or may be 
produced shall be taxed in addition to the surface improvements, and in lieu 
of taxes on the lands, on the gross product thereof, as may be prescribed 
by law : Provided, that the product of ail mines shall be taxed in propor- 
tion to the value thereof." 

It will be noted that this specifically provides for a tax on the gross 
products of the mine in Ueu of a tax on the lands. This constitutional 
provision recognizes that the products of mines within the state are 
of a différent class, especially for the purposes of taxation, and should 
be taxed in a différent manner than other classes of property. This 
principle of classification has been recognized by the courts as proper, 
even in many instances where not specifically authorized through a 
constitutional provision. The rule is clearly stated in the case of Pa- 
cific Express Co. v. Seibert, 142 U. S. 339, at page 351, 12 Sup. Ct. 
250, 253 (35 L. Ed. 1035), in the following language: 

"This court has repeatedly laid down the doctrine that diversity of taxa- 
tion, both with respect to the amount imposed and the varions species of 
property selected either for bearing its burdens or for being exempt from 
them, is not inconsistent with a perfeet uniformlty and equality of taxa- 
tion in the proper sensé of those terms ; that a System which imposes the 
same tax upon every species of property, irrespective of its nature or con- 
dition or class, will be destructive of the principle of uniformlty and equality 
in taxation and of a lust adaptation of property to its burdens." 

If this premise be correct, then, in order that the taxing officiais may 
carry it out under the provisions of the statute in fixing the assessment 
for taxation upon the "gross products," it becomes necessary to take in- 
to considération the entire product. The method contended for by 
plaintiff in this case would not be an assessment upon the gross product, 
but only upon a small portion of the gross product, or in effect that 
proportion which might be found in the possession of the mine own- 
er at the time the assessing officiai purported to make his assessment. 
The plan of adopting the product of the preceding year as the basis 
of the tax for the current year is merely a ministerial function of the 
board clearly made necessary for the purpose of ascertaining the gross 
product for a given period, to the end that the constitutional and statu- 
tory provisions may be carried into effect. 

The third is that the inclusion in the assessment valuation of the 
expense of bringing the coal to the mouth of the mine, either on ac- 
count of the so-called semimonthly pay rolls and the disposai of the 
property during the same periods, or on- account of that expense not 
being properly a part of the value of the coal at the mouth of the mine, 
is erroneous, and this charge cannot be sustained as being violative of 
any of plaintiff's rights. The cost of production of any property is 
certainly a part of its value as a finished product. In many instances 
the value of the article produced rests much more largely in the cost of 
production than in the intrinsic value of the substances of which it 
is composed. In this Western country, the court takes it as almost 
an elementary proposition that, in fixing the value of a steer at a certain 
time the cost of maintaining it, including the feed which it has eaten 
in order to bring it to its then présent condition, must be an essential 
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part of its value. This court is tinable to discover a satisfying dif- 
f erentiation between the production of a steer for the consumer and 
a ton of cqal for the consurrier, so far a,s the expense of producing it 
is çpncernçd. An pimined ton of çoa,l.is of as little value intrinsically 
as an unborn calf. Coal in the ground in its original state and before 
being brought to the surface can scarçely be called a product. 

[3] This brings the court to the considération of the fourth and 
final charge of the bill in the outline adopted by the court, that the 
property of plaintifï is assessed in excess of its real value while other 
property of the statë is' assessed at a rate of not exceeding seventy per 
cent, of its value, which in efïect cornes more nearly bringing the bill 
within the rule laid down in Taylor v. lyouisville than any other feature 
of the bill. But the bill must be found sufficient in this particular as 
to the allégation 61 facts, if it be sustiained as against the motion \ç dis- 
miss. In order to analyze this particular portion of the bill, it be- 
comes necessary to examine it as to the basis upon which that alléga- 
tion restS', which charges that the property of plaintiiï has been as- 
sessed for more than its real value. 

This brings us again to the point, before discussed, that the alleged 
overvaluation for assessment purposes is on account of the inclusion 
of the expense of bringing the coal to the mouth of the mine, which 
theory of the plaintiff has heretofore been rejected by the court. There 
is, therefore, found no allégation in the bill which eould be interpreted 
to charge, with this élément omitted, what the proportionate assessed 
yaluation of mine products are with relation to the assessed valuation 
of other classes of property, or that there is any disproportion. In 
other word?, the allégation of overvaluation of mine products is built 
upon a false theory, so far as the décision of this court is concerned, 
which appears upon the face of the bill, and therefore is not sufhcient, 
taken in connection with the allégation that other classes of property 
are assessed at not exceeding 70 per cent, of their real value, to state 
in this phase of the case a sufficient ground to invoke the équitable 
jurisdiction of this court to restrain the collection of the tax. 

Other discrepancies in the bill hâve been referred to by counsel for 
the défendant, in that in one portion of the bill it is alleged that the 
erroneous assessment valuation exceeded the real value of the product 
by $1.50 per ton, and in another portion that the alleged erroneous as- 
sessment valuation exceeded the real value of the product by $1.80 per 
tpn. This is apparently an inconsistency, which rnakes it more difficult 
to ascertain what the real contention of the plaintifï may be. 

Counsel for the défendant bave also called attention to the alléga- 
tion of the bill with respect to the amount pald of the tax complained 
of, which allégation is that the tax was paid upon a valuation of $2.20 
per ton. This is likewise inconsistent with the allégations df thé bill in 
other places; as before stated, that the assessed valuation exceeded the 
real Y&'ue by $1.50 per ton, which would make the real value $1.50, and 
in another place that it exceeded the real value by $1.80 per ton, which 
would niake the real valite $1.20. By the Wyoming Compiled Statutes 
1920 (section 6305) it isproyided that the plaintiff in an action to en- 
join the collection of taxes, if he admit a part thereof to hâve been 
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legally levied, he must pay or tender the sum admitted to be due. This 
apparently the plaintiff ha.s not donc, if its allégations in regard to 
thereal value of the property are to be considered, but by its payment 
has admitted as légal a portion of the tax now challenged as illégal. 

The bill also fails to disclose that the acts complained of by the 
assessraent and taxation officers of the state apply generally to other 
property of the same class within the state, or property of the plaintiff 
in several différent counties, which two éléments were particularly cited 
in the Taylor Case to sustain the jurisdiction of the fédéral court. 
The plaintiff's bill also lacks any allégation of a uniform and systemat- 
ic method of the board in fixing the alleged illégal assessment valua- 
tions, which was found in the Taylor Case to be a matter of fact. 
So far as the bill shows, the act complained of is an isolated transac- 
tion. 

For the reasons stated, the motion to dismiss will be granted, reserv- 
ing to the plaintiff its proper exceptions. 



ARMSTRONG v. BELDING BROS. & CO. 

(District Court, D. Connecticut. May 8, 1922.) 
No. 1217. 

1. Patents ©=3318(4)— Where infringing part alone makes article marketable, In- 

fringer is liable for entire profit. 

Défendant, in a suit for infringement of a patent for a silk skein hold- 
er, which used the infringing holder for its product only when it could 
not malJè a sale without it, held liable for the entiro profit made on such 
pacliages. 

2. Courts <s=9352->-Exceptions to account filed before master not necessary. 

Where a party files an account before a master. under equity rule 6.5 
(198 Fed. xxxvil, 115 C. C. A. xxxvii), the other party Is not required 
to except thereto, to entitle him to introdoce contradictory évidence. 

3. Evidence (S=>78i 178(3), 179(2)— On refusa! of défendant to producè' records on 

accounting, and destruction of them by him, secondary évidence is admissible, 
and presumption is against défendant. 

Where défendant, on an accounting for profits, refuses to produce its 
records in compliance with orders of the master and the court, and 
destroys records which might contaln material évidence, the other party 
is entitled to introduce the best évidence available, and even though it is 
imperfect, vague, or uncertain, every intendmeut aiid presumption Is to be 
made against défendant. 

In Equity. Suit by Benjamin L. Armstrong against BeldingBros. 
& Co. On exceptions to master's report on accounting. Modified and 
confirmed. 

J. Edgar Bull and C. G. Heylmun, both of New York City, for plain- 
tif- ■' 

Robert B. Honeyman, of New York City, for défendant. . 

, THOMAS, District Judge. This matter is: again before the court 
on exceptions to the master's report respecting the accounting. The 

i@==>For other cases see same toplc & KEY-NUMBER In aU Key-Numbered Digests & Indexes 
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case has been in the courts since March 23, 1906, and its history is dîs- 
closed in a very lengthy record. See (C. C.) 172 Fed. 234; 174 Fed. 
410, 98 C. C. A. 361 ; (C. C.) 178 Fed. 554; (C. C.) 181 Fed. 173. See, 
aiso, order of Judge Platt, dated April 30, 1912; order of Judge Mar- 
tin, dated October 21, 1913; this court's order, dated October 1, 1915; 
the order of the master, dated January 5, 1914; certificate of the mas- 
ter, dated January 13, 1914; pétition by défendant for mandamus; 
and the order of the Circuit Court of Appeals, dated April 14, 1915, 
denying the pétition. 

[ 1 ] The patent is for a "skein thread holder," and, to quote the spé- 
cification, relates — "to devices by which thread which is usually sold 
and used in the form of skeins can be kept in such form while in the 
merchant's stock and while being used, without becoming either tangled 
or soiled, and without any tendency upon the part of one length of 
thread, when drawn from the skein, to disturb or disarrange the lengths 
remaining," and the invention "has been designed more especially for 
use with what are generally known as 'embroidery silks,' which easily 
become tangled, and a large percentage of which has heretofore been 
lost because of the lack of any convenient means for preventing the 
tangling and soiling." 

The patent having been adjudged valid and infringed, the cause was 
referred to a spécial master, with instructions to ascertain, state, and 
report to the court an account of the profits, gains, and advantages 
which the défendant had received by reason of the infringement. A 
controversy having arisen between the parties as to the manner in 
which thèse profits should be ascertained, the court (Platt, District 
Judge) instructed the master that the défendant need not account for 
any profits made by it on the silk which it sold in the infringing holder, 
as distinguished from the profits which it made on the holder. 

In compliance with thèse directions, the master, on January 23, 1913, 
filed a report stating that from the évidence he was unable to find that 
the défendant made any profits from the sale of infringing holders. 
To this report exceptions were filed by the plaintiiï, and, after hearing 
had, the court (Martin, District Judge) ordered that the accounting be 
resubmitted to the master, "to ascertain the profits that the défendant 
received from the sale of silk through, or by the use of, the holders 
which are covered by complainant's patent and infringed by the de- 
fendant. In making this accounting the master will ascertain the cost 
of the raw silk so used, and the expense of advancing the same in man- 
ufacture to embroidery silk in bulk, as well as the expense ot packing 
it in the infringing holders." 

The défendant having refused to comply with an order of the master 
directing it to produce certain books showing thèse costs, the cause 
came before this court on plaintifif's motion that the défendant be ad- 
judged in contempt. In denying that motion without préjudice, this 
court said: 

"This rnling of Judge Martin must be taken as tlie law of the case. The 
«ntire value of defendant's infringing package as a marketable article is 
properly attributable to the invention disclosed in the Schroeder patent, No. 
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546,251. Westinghouse Mfg. Co. v. Wagner Mfg. Co., 225 U. S. 604, and the 
auttiorities therein cited." 

The défendant still con tends that the rtieasure of plaintiff's recovery 
is the différence between the market price of skeins in the infringing 
holders and of skeins in old-fashioned packages. But it is clearly es- 
tablished by the testimony of two of defendant's employées, Schmidt 
and Crocks, that the défendant sold silk in infringing holders only 
when it could not hâve sold it at ail if it had not been in such holders, 
so that ail the profit made on the silk thus sold was directly due to the 
use of the patented holders. This fact brings the case at bar within 
the rule approved in Wales v. Waterbury Manufacturing Co., 101 
Fed. 126, 41 C. C. A. 250; Carborundum Co. v. Electric Smelting & 
Aluminum Co., 203 Fed. 976, 982, 122 C. C. A. 276; Metallic Rubber 
Tire Co. v. Hartford Rubber Works Co. (C. C. A.) 275 Fed. 315; 
Vandenburgh v. Concrète Steel Co., 278 Fed. 607, decided by the Cir- 
cuit Court of Appeals for the Second Circuit on December 14, 1921 ; 
and in many other cases. In the latter case the court said : 

"The test is whether the invention of a patent gives the whole value to 
the infringing device. Obviously it must, in a case where the sale of the 
article would be impossible without availing of the disclosure of the patent." 

Bush & Lane Piano Co. v. Becker Bros,, 222 Fed. 902, 138 C. C. 
A. 382, and Vandenburgh v. Concrète Steel Co. are not to the con- 
trary. There the court refused, in the absence of any évidence, to 
présume that the patented device sold the entire mechanism of which it 
was a minor part. Hère there is no need to indulge in presumptions. 
The évidence shows that the entire value of defendant's infringing 
package as a marketable article is properly attributable to the holder. 
For this reason, I am still of the opinion that the défendant must ac- 
count for the profit made on the contents of the infringing holder. 

[2] In considering the remaining questions raised by the defendant's 
exceptions to the master's report, we are met at the outset by the con- 
tention that, because the plaintifï did not except to the varions accounts 
filed by the défendant in response to the master's orders, he is con- 
cluded by the figures therein contained. With this contention I can- 
not agrée. It is well settled that an account filed under equity rule 63 
(198 Fed. xxxvii, 115 C. C. A. xxxvii) merely performs the functions 
of a pleading, namely, to narrow the issues (In re Beckwith, 203 Fed. 
45, 121 C. C. A. 381 ; Beckwith v. Malléable Iron Range Co. [D. C] 
207 Fed. 848), and that, while it would hâve been better practice for 
the plaintiff to file exceptions to the account, it is not required to indi- 
cate its dissatisfaction therewith in any particular form (Coffield Mo- 
tor Washer Co, v. Wayne Mfg. Co. et al., 255 Fed. 558, 166 C. C. A. 
626). 

I think that where, as hère, évidence inconsistent with the figures 
stated in the defendant's account is received without objection on the 
part of the défendant, on the ground that no exceptions to the account 
hâve been filed, the plaintiff's dissatisfaction with the account as filed 
is sufficiently indicated. Under the circumstances, the situation is the 
same as if the plaintiff had excepted to the entire account; that is, the 
280 F.— 57 
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statements therein contained are not to be regarded as évidence, but 
merely as admissions on the part of the défendant. The master was en- 
titled, therefore, to base his conclusions, not alone on the figures con- 
tainèd in the accounts filed by the défendant, but also on the évidence 
intfoduced by the plaintifï. • 

[3] The défendant, in compliance with various orders of the spécial 
ina,ster, rendered accounts purporting to show the number of skeins 
in infringing holders billed by its factory to its offices in New York 
and Chicago and to independent sales agencies in other cities, the priées 
at which they were billed, the priées at which skeins in old-fashioned 
packages were billed at the same time, in similar quantities and to the 
sanie parties, the cost of putting skeins in infringing holders, and the 
loss sustained by selling skeins in holders. It also furnished a partial 
list of the sales of skeins in infringing holders made at its New York 
office, showing the price at which skeins were billed to customers. Al- 
though ordered on June 17, 1910, to produce its bills or vouchers show- 
ing the priées at which its factory billed holder goods to its various 
agencies, and again ordered on January 4, 1914, and March 13, 1915, 
to produce ail books, written entries, vouchers, etc., showing sales of 
silk in holders by the New York and Chicago offices, it neither com- 
plied with thèse orders nor accounted for its failure to do so. 

On December 27, 1913, in compliance with an order of the spécial 
master, the défendant filed an account purporting to show the cost to 
it of raw silk during the period of infringement, the cost of advancing 
the raw silk to the point where it was ready to be inserted in the in- 
fringing holder, and the cost of putting the silk into such holder, from 
which it appeared that it had sufifered a loss of $5,431.56 on its sales 
of embroidery silk in holders during the period of infringement. 
Thereafter, On January 5, 1914, the master ordered the défendant to 
produce the books showing thèse costs. 

Upon the defendant's refusai to comply with this order, the matter 
was again brought before the court, and it was held that the order 
must b€;obeyed. On March 13, 1915, the master repeated his order of 
January 5, 1914. In response to this last order, John R. Emery, an 
agent 'of the défendant, made an affidavit to the efifect that some of 
the rçcprds called for had never been in existence, and that those which 
had been in existence were destroyed in January, 1913, when the de- 
fendant moved its New York offices; that the défendant manufactured 
ma)iy things other than embroidery silks, that no more than 2 or 3 per 
cent, of the embroidery silks manufactured by the défendant were ever 
put into: paper holders for. salcy and that no separate records were 
kept with respect to such goods so sold in paper holders. 

The destrtiction, during the pendency of the action, of the books and 
records of the défendant, which, as défendant must hâve known, might 
hâve a nflaterial bearihg on the questions involved, if the plaintiff's 
contention wasî ultimately sustained, was a circumstance requiring ex- 
planation on the part of the défendant ; but no explanation was f orth- 
cpnaing, ;Furthermoi;e;'there must hâve been sortie records in existence, 
^t le^st asiate as December 27/ 1913, from which the défendant ob- 
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tained the figures contained in the, àccount filed by ît oh that date. 
Thèse records should hâve been produced, or the failure to produce 
them accounted f or. 

Because of the defendant's unexplained failure to produce, when 
ordered to do so, documentary évidence showing what amounts it re- 
ceived from the sale of skeins in holders, and the cost of manufacttir- 
ing them and putting them in holders, the plaintifï vvas entitled to prove 
thèse facts by the best évidence available, and even though such évi- 
dence was imperfect, vague, or uncertain, every intendment and pre- 
sumption is to be made against the défendant, whomight hâve reinoved 
ail doubts by producing its books. This rule of évidence is well settled 
(Jones on Evidence, §§ 17-18a; Hanson v. Eustace's Lessee, 2 How- 
ard, 653), and has been applied in cases of patent accounting (P. P. 
Mast & Ce. V. Superior Drill Co., 154 Fed. 45, 83 C. C. A. 157; Yes- 
bera v. Hardesty Mfg. Co., 166 Fed. 120, 92 C. C. A. 46; Byerly v. Sun 
Co. [D. C] 226 Fed. 759). 

The master has reported that the net profit to the défendant on the 
sale of silk in the infringing holders was $95,494.73, and râcommended 
that judgment be entered in favor of the plaintiff for such amount, and 
the question is whether this conclusion is manifestly incorrect. Fuller- 
tori Walnut Growers Association v. Anderson-Barngrover Mfg. Co., 
166 Fed. 443, 92 C. C. A. 295 ; Continuons Glass Press Co. v. Schmertz 
Wire Glass Co. et al., 219 Fed. 199, 135 C. C. A. 85. It appeared from 
the accounts rendered by the défendant that during the period of thé 
infringement it billed to its offices in New York and Chicago, and to 
certain ■ independent corporations and copartnerships which acted as 
its selling agents in Boston, Baltimore, Cincinnati, and St. Louis, in 
infringing holders, 4,804,752 skeins, or a,bout 9,3841/4 pounds, of em- 
broidery silk, at priées aggregating $111,447.19, or an average price 
per pound of $11.88. The défendant also furnished a partial list pi the 
sales made at its New York office, showing that on an- average the 
priées at which the holder goods were billed to its customers were 
$2.64 a pound more than the priées at which they were billed to its 
New York office. 

The évidence shows that Gager, a bookkeeper employed by the 
plaintiff, examined the defendant's books at its mill in Northampton, 
Mass., and found that during the period of infringment it bought 6,- 
975,142 holders. He was also shown ail empty holders, and by count- 
ing them found 891,500 on hand. From this évidence the master con- 
cluded that the défendant used and sold 6,083,642 infringing holders, 
containing 11,882^ pounds of silk, at an average price per pound of 
$11.88, giving the sum of $141,164.10 as the sum at which the défend- 
ant billed the goods to its sales offices. The défendant contends that 
there is no évidence to support this finding; but I think that the tes- 
tinlony of the witness Gager was sufficient to throw upon the défend- 
ant the burden of proving how the holders had been disposed of, and 
that in view of its failure to produce its books and records the master's 
finding should be sustained. ' Continuons Glass Press Co. v. Schmertz 
Wire Glass Co., supra. 
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The niaster further found, in the face of defendant's undisputed évi- 
dence that the concerns in Baltimore, Boston, Cincinnati, and St. Louis 
were independent concerns, that the défendant was chargeable with an 
additional $2.64 per pound on ail silk billed to its own offices, as well 
as to thèse independent concerns, which amounted to 11,88814 pounds, 
or $31,369.80. The latter conclusion makes no allowance for selling 
expenses, and ignores the fact that the price at which goods were billed 
to customers by the New York office were subject to a 10 per cent, dis- 
count. 

The plaintiff says that this was proper, because there was no évi- 
dence that this discount was allowed. The statement in the defend- 
ant's account of July 12, 1910, that this discount was allowed, is part 
of the statement used as an admission of the fact that the holder goods 
were billed to customers at priées higher than those at which they were 
billed to the New York office. It was incompétent to use only that part 
of the statement advantageous to the plaintiff and ignore the part quali- 
fying it. Nor is there any évidence whatever to show that the défend- 
ant should be charged with $2.64 on each pound of silk sold by the in- 
dependent sales agencies. I conclude, therefore, that the correct sUm 
or total amount with which the défendant should be charged is $141,- 
164.10. 

Ail of the évidence on which the master found that the cost to the 
défendant of manufacturing the embroidery silk sold by it in infring- 
ing holders and the cost of putting it into such holders was $85,392.- 
65, was évidence of the cost of that process to the Brainard & Arm- 
strong Company and other manufacturers of the same grade of em- 
broidery silk. The défendant contends that this évidence was incom- 
pétent, because the profits for which an inf ringer must account are not 
those he might reasonably hâve made, but those which he actually did 
make, by the use of the plaintiff 's invention. But it appears that, in 
calculating the average cost to the Monotuck Silk Company, at least 
quantities as well as priées were taken into considération. And in 
view of the defendant's unexplained f ailure to produce its books this 
évidence was sufficient to sustain the master's finding. 

The master's findings that the defendant's cost of advancing raw 
silk to embroidery silk was $1.12 per pound, and that its cost of putting 
embroidery silk into the inf ringing holders was $1 .0362 per pound, are 
based on Fuller's testimony, and should be sustained on the principle 
above stated. 

It is contended that the master erred in deducting from the defend- 
ant's cost of manufacturing the skeins and putting them in holders $8,- 
653.48, the amount received from Procter & Gamble for the advertise- 
ment of Ivory Soap carried on the inf ringing holders, because thèse 
payments were made under a contract ançedating the sale by the de- 
fendant of silk in holders, whereby Procter & Gamble paid for the 
advertisement of Ivory Soap on ail embroidery silk sold by the de- 
fendant. But the amount which Procter & Gamble agreed to pay un- 
der that contract for the advertisement on the holders was measured 
by the cost of the holders, and reduced its costs to the défendant to the 
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exterit oi that payment. The exception to this finding, for this reason, 
is overruled. 

My arithmetical conclusions are as follows . 

The défendant shoiild be charged with yi41.10î4.1O 

The total cost to it to be deducted Is 85,392.65 

LeavinK -f 55,771.45 

To whicli should be added Procter & tianible payment 8,t>53.48 

MaUing the amount for which judgmcnit should be rendered $ 64,424.0,'! 

Or, figuring on another basis : 

The master's report recomniended .iudsnieiit for $ 95,794.7.*$ 

From which should be deducted, as error, 11,882^'^ pounds silk, at 
$2.64, discussed supra 31,369.80 

Leaving the amount for which judgment .should be rendered ? 64,424.93 

The master's report is accordingly modified, and, as modified, is con- 
firmed. Judgment may be entered for the plaintiff, to recover of the 
défendant $64,424.93 and costs, together with interest from the date 
of the master's report; and it is sa ordered. 



SOUTHERN BELL TELEPHONE & TELEGRAPH CO. v. RAILROAD COM- 
MISSION OF SOUTH CAROLINA et al. 

(District Court, E. D. South Carolina at Charleston. May 6, 1922.) 

No. 253. 

1. Telegraphs and téléphones •^=933(1)— Rallroad Commission of South Carolina 

not authorized to enforce rate law. 

The Kailroad Commi.ssion of South Carolina bas no power to enforce 
Act S. C. April 3, 1922, relating to telegraph and téléphone rates ; such 
act simpiy authorizing the commission to furnisli information, the I>eg- 
islature itself having lixed the rates in the act. 

2. Courts «srzslOi— Bill to restrain Raiiroad Commission of South Carolina from 

publishlng rates not a bill to restrain enforcement of statute, requiring three 
fédéral judges on application for injunction. 

A bill to restrain the Raiiroad Commission of South Carolina from pub- 
lishing the establi.shed rates under Act S. C. April 3, 1922, is not a bill to 
restrain the enforcement of a statute by an ollicer, under Judicial Code, § 
266 (Comp. St. § 1243), requiring that a motion for a temporary injunction 
be heard l)efore a court of three judges; the commission having no 
power to enforce the statute, notwithstanding Civ. Code S. C. 1912, § 
3161, giving the commission powers of enforcement over telegraph and 
téléphone Unes. 

3. Courts <^=s\0\ — Statute relating to number of fédéral judges on motion for ::m- 

porary injunction held inapplicable on motion to dismiss complaint. 

Judicial Code, § 266 (Comp. St. § 1243), requiring that motion for tem- 
porary injunction to restrain the enforcement of a statute by an otiicer 
be heard by three judges is inapplicable on motion to dlsmiss the com- 
plaint, which, under rule 29 (33 Sup. Ct. xxvi), Is équivalent to a de- 
murrer to the whole bill, slnce, if the motion be refused, and no answer 
be interposed, the decree would be final, and a final injunction would 
issue. 

Ê=Foi' other cases see sanie topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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t. Equlty <@=3239— Matters of fact in bill of complaint taken as admitted on ae- 
murrer. 

On bill and demurrer, or blU and motion to dismlss, ail matters of 
fact in the bill of complaint well pleaded must be talcen as admitted. 

5. Telefiraphs and téléphones ®=97V2— Allégation as to status of foreign corpora- 

tion in State heid insufficient ta stiow right to do business tlierein. 

Allégations in complaint tliat complainant is duly and legally quallQed 
to do a téléphone business throughout the state of South CaroUna, and 
is a foreign corporation doing business in such state, and a nonresident, are 
Insufficient to show that such corporation is entitled to do business in the 
state in View of Clv. Code 1912, S. 0., §§ 2664-26G7, requirlng foreign cor- 
porations to perform certain stipulated acts, especially in view of section 
2688. 

6. Corporations i@=>39i— Public service corporation entitled to a fair and reason- 

able rémunération, and state tnay not compel it to render services free and 
exhaust capital for public. 

In the absence of a contract compelling a corporation, though a public 
service corporation, to perform Its services at stipulated and covenantcd 
rates, It Is entitled to charge such rates as wUl lead to a fair and reason- 
able rémunération, and a state bas no right to compel it to render ita 
services free and to exhaust Its capital in performing worli for the benefit 
of the public. 

7. Corporations ©=3821/2, New, vol. 16 Key-No. Séries— Public service corpora- 

tion bas right to cease operating. 

A public service corporation bas the right. If it finds Its business unre- 
munerative, unless bound to the contrary by a contract, to cease operating 
and stop its work. 

8. Corporations (S=»636— State may prescribe ternis on which foreign corporation 

will be aliowed to do business and to arbitrarily exclude corporation not en- 
gaged In Interstate commerce. 

A state has the right to prescribe the terms on which a foreign cor- 
poration will be allowed to carry on business wlthin Its jurisdlction, or, 
if it see fit, arbitrarily and caprlclously exclude any corporation from en- 
try withln its border, if not engaged in Interstate commerce. 

9. Corporations <sr3636— State and foreign service corporation must be given 

reasonabie time to exclude from state or cease doing business. 

If a state should exercise the power of exclusion of a public service cor- 
poration doing a business wlthin it, under the guise of régulation, It can 
do so by giving It a reasonabie time to realize on its property and securities 
and retire from the state, and, conversely, a public service corporation, 
exep<'islng Us right to cease carrying on its business because of Inabllity 
to earn a reasonabie return, may be restrained from doing so for such a 
reasonabie time as would permît the state to meet the situation and en- 
deavor to provide for the public service. 

10. Corporations <®=3€36— Statuts prescrlbing confiscatory rates for foreign public 
service corporation Invalid, unless time gIven to cease business. 

A state statute Uxing rates to be charged by foreign public sei-rice 
corporation doing business in the state, which are nonremunerative and 
contiscatory, though not invalid on its face, Is uneonstitutlonal unless the 
foreign corporation Is gIven time and opportunity to cease business and 
realize on its investment. 

In Equity. Suit by the Southern Bell Téléphone & Telegraph Com- 
pany, a corporation created and existing under the laws of the state 
of New York, against the Railroad Commission of South Carolina 
and others. On motions for temporary injunction and to dismiss a 
■ complaint. Motion for temporary injunction granted, and that for 
dismissal of bill dismissed. 

■®=aFor other casés see same toplc & KEY-NUMBER In ail Key-Numbefed Dlgests & Indexe» 
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Grier & Park, of Greenwood, S. C, W. S. Nelson, of Columbia, S. 
C, Hagoocl, Rivers & Young, of Charleston, S. C, and Henry E. Da- 
vis and ^Villcox & Willcox, ail of Florence, S. C, for plaintifï. 

Samuel M. Wolfe, Atty. Gen., John M. Daniel, Asst. Atty. Gen., 
Stephen Nettles, of Greenviile, S. C., F. A. Miller, of Hartsville, S. C, 
and D. VV. Rohinson, of Columbia, S. C, for défendants. 

vSMITH, District Judge. This cause came on to be heard on the 
24th day of April, 1922. It came on to be heard first on the motion 
made in the cause for a temporary injunction, foUowing an ex parte 
temporary restraining order already granted. At the same time and 
place tliere was heard a motion filed by the défendants to dismiss the 
complaint for want of equity, and in that the bill of complaint upon its 
face shows no ground for relief in favor of the complainant against 
the défendants. Due service bas been made upon ail parties défend- 
ant, and ail hâve appeared bj" counsel, and counsel bave been heard for 
ail parties interested, both upon the motion for an interlocutory injunc^ 
tion and on the motion to dismiss the bill of complaint. 

The first matter for considération is the motion made on behalf of 
the complainant that the motion for a temporary injunction is one 
which, under section 266 of the Judicial Code of the United States 
(Comp. St. § 1243), must be heard before a court of three judges, of 
whom at least one shall be a justice of the Suprême Court or a circuit 
judge, and the motion is made to defer the hearing on this motion until 
the judge of this court shall hâve time to call to his assistance twa 
other judges and name a date for the hearing. 

Section 266 prescribes that any interlocutory injunction suspending 
or restraining the enforcement, opération, or exécution of any statute 
of the State, by restraining the action of any officer of such state in 
the enforcement or exécution of that statute, or in the enforcement 
or exécution of an order made by an administrative board or com- 
mission acting under and pursuant to the statutes of the state, shall 
not be issued or granted, except after a hearing before three judges 
provided for in the statute. The bill of complaint in this case is brought 
to enjoin the Railroad Commission of this state from the enforcement 
of the act of the state of South Carolina approved April 3, 1922, en- 
titled : 

"An act to regulate the maximum price wliioli may be charged by téléphone 
and telegraph companies doing busiiies.s in this state." 

That act provides in express tei'ms that, from and after the approval 
of the act by the Governor, no corporation, company, firm, person, or 
persons owning, operating, or controlling a line or Unes of téléphone 
or telegraph in this state shall charge or collect or sutïer to be charged 
or collected for their services a greater price or sum of money or a 
greater rate than was of légal force and effect on January 1, 1921. 
The act further provides that any person so forbidden to charge high- 
er rates, violating the provisions of the section, shall be liable to a pen- 
alty of $50 for each violation or attempted violation, to be recovered 
in any court of compétent jurisdiction in this state, at the instance and 
on behalf of the aggrieved party or parties. 
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There has been no order made by any administrative board or com- 
mission, acting under and pursuant to tiiis statute or any other statute 
of the State, and therefore the bill is not brought to enjoin the enforce- 
ment or exécution of any such. It must stand upon that part of sec- 
tion 266 which requires any application for an interlocutory injonc- 
tion suspending or restraining the enforcement, opération, or exécu- 
tion of any statute of the state by restraining the action of any officer 
of the state in the enforcement or exécution of such statute. 

[1] An examination of this act approved April 3, 1922, does not 
show that any officer of the state is authorized to enforce or exécute 
the statute. The enforcement of tlje statute, so far as this particular 
statute is concerned, is secured by making the ofïending party liable 
to a penalty of $50 for each violation or attempted violation, to be re- 
covered in any court of compétent jurisdiction in this state at the in- 
stance and on behalf of the aggrieved party or parties. So far as this 
statute is concerned, the Railroad Commission is not authorized in 
any wise to enforce it. The enforcement is left to the method provid- 
ed by a liability to the party or parties aggrieved. The only thing that 
by this statute the Railroad Commission is required to do is to pro- 
inulgate, and on request furnish, the schedule of rates existing and ef- 
fective January 1, 1921. It is évident that this is not meant for an 
enforcement of the act, but simply for the purpose of giving infor- 
mation to the public as to what were the rates directed by the Législa- 
ture. The Législature, by the statute itself, at once prescribes the 
schedule of rates. In order that the public making use of the télé- 
phone and telegraph service shall be inf ormed as to what are the légal 
rates, the Railroad Commission, is for the purposes of giving that in- 
formation, required to hâve promulgated and on request furnish the 
information. The commission is not to enforce the act. It is to do 
nothing but give information of the schedule already existing, and 
which any member of the public could obtain by application to the of- 
fice in which that schedule is on file. That is ail. 

[2] This statute itself does not authorize or empower any officer 
of the state in any wise to enforce it, and therefore no bill of complaint 
could lie to restrain the action of any officer of the state from enforc- 
ing that which he is not authorized to enforce. A bill to restrain the 
Railroad Commission from publishing the established rates is not a 
bill to restrain the enforcement of a statute by an officer under the 
terms of section 266. A bill might lie to restrain parties aggrieved 
from enforcing it, so as to put an end to a multiplicity of actions ; but 
that bill would be against those parties, and not against the officers of 
the state, and would be an application to the court in its gênerai equity 
jurisdiction for an injunction to put an end to a multiplicity of actions, 
and would not come under the terms of section 266 of the Judicial Code 
of the United States. 

Counsel for the défense attempt to meet this upon the ground that 
the Railroad Commission has, by section 3161 of the Code of Laws of 
South Carolina of 1912, the same powers of enforcement over télé- 
phone and telegraph lines that it has over railroads ; but that is not 
the provision of this spécial statute, which provides its own peculiar 
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remédies for its enforcement, and furthermore, under section 3163 
of the Code of Laws of 1912, the Railroad Commission is net given 
any authority to enforce the provisions of the statute, but it is provid- 
ed that in the case of the violation of the provisions of law by téléphone 
lines, or the failure or refusai to obey any orders of the commission, 
such parties shall forfait and pay as a penalty therefor the sum of $25 
per day for each day in default, to be recovered by suit in the name 
of the State on the relation of any person, firm, or corporation aggriev- 
ed, in any county in which such violation or default shall be committed 
or occur, and the sum so recovered shall, after paying ail expenses of 
such suit, be paid into the treasury of the state, and that it shall be 
the duty of the Attorney General and of the solicitors of the state, not 
of the Railroad Commission, to prosecute such suits. 

An inspection of the Act of April 3, 1922, shows that the rate or 
schedule of charges is there fixed directly by the state itself . No action 
of the Railroad Commission is required, and this bill is brought, not 
really to restrain any action of the Railroad Commission, but to re- 
strain the enforcement of the tariff or schedule of rates prescribed by 
the state itself, and for that purpose to restrain a multiplicity of parties 
from suing for the violations and recovering the penalties prescribed 
by the statute. It does not appear, therefore, to the court, that the ap- 
plication is for an interlocutory injunction, which under the terms of 
.section 266 of the Judicial Code of the United States requires it to be 
heard by a court of three. 

The court is not unmindful of the directions of the décision of the 
Suprême Court of the United States in the case of Ex parte Metropoli- 
tan Water Co. of West Virginia, 220 U. S. 539, 31 Sup. Ct. 600, 55 L. 
Ed. 575 ; but in that case there was no doubt that the action was to re- 
strain the enforcement of a statute of the state, by restraining the action 
of an officer of the state, and the only point on appeal was that the court 
below held the act to be constitutional, and not unconstitutional, and 
refused the temporary injunction, and, so holding, considered that that 
dispensed with the necessity of calling two judges to the assistance of 
the presiding judge, which occasion only arose when the court should 
issue a temporary injunction on the ground that this statute was un- 
constitutional. It is therefore held that section 266 of the Judicial Code 
is not applicable to the présent application. 

[3] For the purpose of this hearing however, the resuit does not dé- 
pend upon the application for a temporary injunction. The défense 
bas interposed a motion to dismiss, and such motion, under rule 29 (33 
Sup. Ct. xxvi), is équivalent to a demurrer to the whole bill, and the 
hearing is upon the merits upon the bill and motion to dismiss. If the 
motion be refused, and no answer be interposed, the decree would be 
final, and a final injunction would issue. The provisions of section 266 
apply only to temporary, and not to final, injunctions. Inasmuch as, if 
the court is of the opinion that the bill should be dismissed, and so order, 
that would be a permanent and final decree disposing of the matter, and 
there would be nothing left before the court upon which any applica- 
tion for a temporary injunction could be heard. 

[4] For the purposes of the argument upon bill and demurrer, or 
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bjll and motion to dismiss, ail matters of fact in the bill o£ complaint 
well pleaded must be taken as admitted. 

[5] It is set out in the complaint that the complainant is duly and 
legally qualified to do a téléphone business throughout the state of 
South Carolina. It is aiso set out in the bill of complaint that the 
complainant is a foreign corporation doing business in the state of 
South Carolina and a nonresident of the state of South Carolina. This 
allégation is insufficient. The state of South Carolina requires that, 
in order to permit foreign corporations to do business within its limits, 
thev should perform certain stipulated acts, as prescribed in sections 
2664, 2665, 2666, and 2667 of the Code of Laws of 1922. Proper 
pleading would require that it should be alleged that ail tljose prelimi- 
nary and additional acts had been performed, and not make simply the 
gênerai allégation that the complainant is legally qualified to do a télé- 
phone business, especially in view of the positive provisions of section 
2688 of the Code of Laws of 1922, which déclares that it shall be un- 
lawful for any foreign corporation to do business or attempt to do 
business in the state without having first complied with the require- 
ments of the law. Inasmuch, however, as no exception is taken to this, 
although the facts are not well pleaded, it may be assumed for the 
purposes of the argument that compliance bas been had by the com- 
plainant with ail thèse requirements, and that it is authorized as a for- 
eign corporation to do business in the state of South Carolina. 

That being the case, the bill allèges that, so carrying on business in 
the state of South Carolina as a téléphone company, charging and re- 
ceiving the rates of toll theretofore permitted by the légal authorities 
of the state of South Carolina, suddenly on April 3, 1922, the state of 
South Carolina by législative act decreased thèse rates to a point at 
which they were nonremunerative and confiscatory. The express 
charge in the bill of complaint is: The rates and charges which are 
imposed on it, the complainant, by the act, are so low, unreasonable, 
and inadéquate that they do not and cannot be made to yield to the com- 
plainant a fair and reasonable return upon the value of its property, 
and are in effect confiscatory. 

[6, 7] In the absence of a contract compelling a corporation, al- 
though a public service corporation, to perform its services at stipulated 
and covenanted rates, it îs entitled to charge such rates as will lead to 
a fair and reasonable rémunération. The state, acting for the public, 
has no right to compel a corporation to render its services free, nor to 
exhaust its capital in performing work for the benefit of the public. 
A corporation has the right, if it finds it unremunerative, unless bound 
to the contrary by a contract, to cease operating and stop its work. 

[8] There are two conflicting principles under the décisions involv- 
ed: One is the right of the corporation, either to receive reasonable ré- 
munération for the use of its capital and its labor, or to cease opération ; 
and, on the other hand, the right of the state to regulate the rates which 
a corporation can charge. In doing this, it is bbund to allow it to 
.charge such rates as will lead to a reasonable rémunération. Àgain, 
there is no doubt of the right of the state to prescribe the terms upon 
■ which a foreign corporation will be allowed to carry on business with- 
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in its jurisdiction, or even, if it see fit, arbitrarily and capriciously to 
exclude any corporation (if one not engaged in interstate commerce) 
from entry within its borders. 

The position of the complainant is, and is so avovved in argu- 
ment, that where a foreign corporation once cornes into a state with its 
permission, and makes investments, it acquires a perpétuai right to re- 
main there and carry on business at remunerative rates, no matter what 
may be the casualties that affect other business, and the contention is 
that a corporation, having once established itself , being of right entitled 
to a reasonable rémunération, is entitled in perpetuity as a vested and 
continuing right to continue to carry on business, and to require pay- 
ment therefor of such rates as would give it a reasonable rémunération, 
although the times be such that every other industry in the state is un- 
able to earn such rémunération. 

Carried to its logical and full extent, this would mean that the state, 
having allowed foreign corporations to corne within the jurisdiction 
and make investments for the purpose of carrying on their business, 
would find itself completely tied hand and foot in perpetuity to allow 
them to remain and operate and carry on business at a reasonable rate, 
no matter what may be the wishes of the state or of its citizens in re- 
gard thereto. What an opportunity for investors it would be if they 
could thus acquire the right by a forced levy in the shape of rates to 
insure themselves in perpetuity a profitable return on their investriients ! 

It would be equally hard, however, if after a corporation has enter- 
ed into a state with its permission, and made its investments and car- 
ried on business, that the state should hâve any arbitrary and immédi- 
ate right of exclusion, which would lead to the destruction and loss 
of those investments already made. By an arbitrary enactment decreas- 
ing the rates of compensation to a point which in the resuit would be 
destructive of the property of the corporation, the state could in efifect 
déclare there must be a departure from its limits, and an exclusion 
from doing business therein of any corporation, although it reached 
that resuit under the guise of a régulation of its schedule of charges. 

[9] The question cornes into this argument only incidentally, in 
view of the points of law raised by the motion to dismiss as based up- 
on the power of the state. While it may be conceded that no such right 
in perpetuity exists on the part of any foreign corporation to carry on 
business and remain within the state, yet equally it must be denied that 
the state has the right by a sudden and arbitrary exclusion practicâlly 
to sacrifice and confiscate the property of any such corporation. If it 
should exercise that power of exclusion, under the guise of régulation, 
it can do so by giving to the corporation, which has been allowed to 
establish itself legally within the limits of the state, such a reasonable 
time for realization upon its property and securities and retirement 
from the state as would as a judicial question equitably meet the sit- 
uation. So, conversely, a public service corporation, exercising its 
right to cease carrying on its business because of its inability to earn 
a reasonable return from its opération, might be restrained from do- 
ing so for such a reasonable time as would permit the state to meet the 
situation and endeavor to provide for the service of the public. 
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The ground, under this head, on which the statute is claîmed by the 
défendant to be invalid and unconstitutional, is not that the act, on its 
face is unconstitutional, but is so in the results efifected. Upon its 
face, the act is a constitutional exercise of the state's right to regulate 
the rates charged by a public service corporation. But it is claimed 
that as a matter of fact, dehors the wording of the act, the rates pre- 
scribed are unremunerative and unconstitutional, and the act, is in- 
valid, not because an act prescribing rates is unconstitutional, but be- 
cause the particular rates prescribed are beyond the pov^'er of the state 
to prescribe. The whole controversy turns upon a question of fact, 
to be decided by the court upon the testimony to be adduced. It is not 
the statute which per se is unconstitutional, but that the rates prescrib- 
ed are unconstitutional. 

[10] It being conceded by the défendant on the motion to dismiss 
that as a matter of fact the rates so enacted by the state are nonre- 
munerative and confiscatory, it follows that the state at this time, un- 
der its power to exclude, cannot summarily confiscate, and the action of 
the state in at once prescribing and attempting to en force such nonre- 
munerative and confiscatory rates is unconstitutional and invalid. 

The next question is, however, whether the state bas so acted, with- 
out giving the party an opportunity for relief, by f ollowing the terms of 
the act. The act, while declaring at once what shall be the rates at a 
certain date, and what shall be the penalties for violation, contains 
other provisions. The act is a little ambiguous, because by the third 
proviso it is provided : 

"Décisions of said commission may he revlewcd Iiy the court of common 
pleas upon questions botli of law anrl fact." 

Whereas, no commission has been, previoùs to that proviso, referred 
to in the act, and that clause is evidently out of place, and should fol- 
low the succeeding clause, which provides for the commission's action. 
The act further provides that the Railroad Commission may, on appli- 
cation, after investigation in the manner now provided by law, alter, 
modify, raise, or reduce rates in effect January 1, 1921, and that up- 
on its action, and within 30 days thereafter, any person aggrieved may 
commence an action in any court of compétent jurisdiction to vacate 
the action of the commission, and that no order or détermination of the 
commission reducing any rate, fare, charge, or toll shall be enforced 
during the pendency of such action, if the téléphone company aflfected 
shall exécute and file a sufficient bond to secure the amounts collected 
in excess ; that any party to such action shall hâve the right to appeal 
to the Suprême Court. 

This proceeding does give to every party afïected the opportunity 
to be heard, to raise ail questions and appeal, if the décision be against 
him ; but the difficulty is that this applies under the terms of this act 
only to future actions of the Railroad Commission. If the statute had 
not enacted at once a prescribed and fixed rate of charges, taking ef- 
fect immediately, thèse provisions would be ample to secure to the 
parties aggrieved, whether they be téléphone companies or customers, 
ail rights to which they would be constitutionally entitled. The difficul- 
ty is that the statute at once prescribes a schedule or tarifif of charges, 
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which takes effect and remains in effect until the Railroad Commission 
can receive applications and act, so as to raise or reduce them, and for 
that period unreasonable and confiscatory rates would be in force. 

To allow the complainant to be sued in repeated actions to recover 
the penalties provided by the statute in favor of parties aggrieved would 
not only lead to a great and wholly unnecessary multiplicity of actions, 
but would place the complainant under a most inéquitable burden in 
the ascertainment of its légal rights. The complainant has the right 
to hâve its day in court and its rights adjudicated, free from the risk 
of having to pay great penalties as accrued whilst it is bona fide at- 
tempting to settle the questions, and pending a final détermination to 
that effect. 

The court having come to the conclusion that under thèse circum- 
stances there is an equity in the bill which entitled the complainant to 
file it, the other grounds raised against the invalidity of the act need 
not be considered. 

It is therefore ordered, adjudged, and decreed that the motion to 
dismiss the bill be overruled, and that it appears upon the face of the 
bill of complaint that the rates imposed by the act of the state of South 
Carolina approved April 3, 1922, are unreasonable and confiscatory, 
and should not be enforced, and that the complainant is entitled upon 
the face of the bill to a permanent injunction against the parties to this 
bill, enjoining and restraining the institution of any actions to recover 
any penalties prescribed in the statute. 

It is further ordered, adjudged, and decreed that the défendants may, 
within 30 days from the date of this decree, answer to the bill of com- 
plaint herein, as they may be advised, and that upon the bill of com- 
plaint and such answers, if filed, the cause shall stand for hearing up- 
on the same, with any testimony that shall be taken upon any issues of 
fact raised by any such answer, and, if no answer be filed, the com- 
plainant may move for a decree pro confesso under equity rule 29 (33 
Sup. Ct. xxvi). 

It is further ordered, adjudged, and decreed that, if answers be filed 
in the time allowed, the injunction as herein decreed shall continue until 
the further order of the court ; and, inasmuch as an appeal may lie from 
this decree, it is further ordered, adjudged, and decreed that, in case 
such appeal be taken within 30 days from the entry of this decree, then 
and in that case the complainant or any party hereto may move before 
this court for an order continuing such injunction during the pendency 
of such appeal and until the further order of this court. 
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SWIFT & PO. V. GLASGOW STEAM SHIPPING CO., Limited, et al. 

(District Courte S. D. New York. May 5, 1921.) 

1. ShippEng <$=> 106— Assignée of blil of lading held entitled to allrights of shlp- 

pe'r unaer contract of affrelghtment made before issuance of the bili. 

Where goôds were shipped under aiid agaînst a contract of affreight- 
ment prevlously made between shipowner and sliipper, the fact tliat billa 
of lading were made out by other company operating the ship under a 
charter from the shipowner to a bank, and assigned by the bank to a com- 
pany of which the shipper was a subsidiary, did not debar the subsidiary 
from clâlrbing ail the rights tliat the shipper would bave had, had the 
; documents been made out ia its name. 

2. Shipping <sx3l06— Bili of lading not construed to modify previously made in- 

GQfisiste.njl contract of affrelghtment. 

Where goods were shipped under and against a contract of affreight- 
ment, so that the rights of the parties were not necessarily based on the 
bill of lading subsequently issued, and the blU of lading differed from the 
contract of afCreightment, prima facie, and in the absence of aiiy intention 
to the contrary as between the parties, the bill of lading is not to be con- 
strued to modify the contract of affrelghtment. 

3. Shipping <S=:> 197 ^Contract of affrelghtment held not to debar shipper from 

sharing in gênerai average. 

Contract of affrelghtment, providing that the méat "Is received and car- 
rled, as regards périls of any klnd whatsoever, at the" shipper's "own 
risk absolutely," held not ta deprlve shipper of the right to share in the 
gênerai average for the jettison of unsound méat ; such provision relating 
solely to the liability of the shipowner as such to the shipper for the car- 
riage of the cargo, and not to his obligation to share with others In the 
gênerai average loss. 

In Admiralty. ,Libel by Swift & Co. against the Glasgow Steam 
Shipping Company, Limited, and others, to obtain a readjustment in 
gênerai average. Judgment for libelant. 

Lord, Day & Lord, of New York City (Howard Mansfield and Allen 
B. A. Bradley, both of New York City, of counsel), for libelant. 

Kirlin, Woolsey, Campbell, Hickox & Keating, of New York City 
(]. Parker Kirlin and Mark W. Maclay, Jr., both of New York City, 
of counsel),^ for respondents. 

MAÇK, Circuit Judge, Libelant was the owner of certain méat car- 
go, which, together with certain other cargo, was jettisoned when the 
steamship Kelvindale was stranded on Horseshoe Reef , ofï Virgin 
Islands, on s voyage from La Plata to New York. Libelant was wholly 
excluded fronj sharing in the benefit of the gênerai average in respect 
to the Sound as well as the unsound méat jettisoned, although it was 
compelled, along with other cargo owners, to contribute its share in 
gênerai average. 

The libel is brought against the Glasgow Steam Shipping Company 
Limited, the owner of the steamship Kelvindale, and against J. F. 
Whitney & Co. and Willcox, Peck & Hughes, the trustées for ail con- 
cemed under the gênerai average bonds. The case turns upon the in- 
terprétation and effect to be given to the charter party or f reight agree- 
ment and bills of lading under which the cargo was shipped. 

N ■■■■ " ■ — ' ■ " ' ' ■' " ' — ■' ' ' — — ■ 

^=^For other cases eee same topic & KEY-NUM6ER In ail Key-Numbered Digests & Indexe* 



SWIFT & CO. V. GLASGOW STEAM, fiPIPPING CO. 911; 

(280 P.) 

!The charter pàrty was made between the: Glasgow Steam Shipping 
Company, Liriiitèd, as owner of the vessel, and Swift Beef: Company, 
Limited, a British company, subsidiary of libelant, under date pi De- 
cember 31, 1913. It provided for the shipment of chilled beef and/or 
frozen méat and/or other cargo f rom La Plata and/or Montevideo to 
New York or Boston, or a direct port in the United Kingdom, at ship- 
pers' option, in eight consécutive voyages of the steamships Kelvinbank 
and Kelvindale, commencing about April, 1914. Clauses 12, 15, 21 and 
22, which bear on the poiiits in issue, read as follows : 

"12. The shipowners undertake that the steamers named shall be (or are) 
cla.ssetl 100 A 1 at Lloyd's with Lloyd's R. M. C. certificate, and that before 
loading méat in any insulated space or spaces they will obtain (or hâve ob- 
tained) the certificate of Lloyd's surveyor, or other i)erson, in accordance with 
Lloyd's rules, that such insulated space or spaces and the refrigerating ma- 
chinery bave been surveyed and found in good condition and fit for the con- 
veyance of refrigerated cargoes. The existence of such elass, and the produc- 
tion of such certificate, shall be deemed to be conclusive évidence, against the 
shijipers and consignées or Indorsees of bill of lading, that the vessel, her en- 
gines, machinery, refrigerating machinery, spare gear and equipment and in- 
sulation, were at the loading, and at the commencement and during evèry 
stage of the voyage, in every respect sufficient and in a seaworthy and fit 
condition ; and the existence of such class and certificate shall be deemed to 
satisfy and diseharge every obligation or warranty, express or implied, under 
this contraet or bill of lading, to iirovide a seavk'orthy and tit vessel for the 
voyage or any stage thereof; and, further, it shall absolutely exclude any 
claim for damage or loss or delay, on any ground vvhatsoever, the intention 
being that the méat is received and carrled, as regards périls of every klnd 
whatsoever, at the merchants' oron risK absolutelii, the sliipdwners not being 
responsible for unseaworthiness or négligence or default of themselves, their 
agents or servants, or any other person whomsoever, nor for any other péril 
of any kind or nature whatsoever, nor for any loss or damage of any klnd 
arising from any cause or péril whatsoever. 

• "The above exceptions are to be read as absolutely unqualifled by any 
other words, whether written or printed, appearing in this contraet or im- 
plied therefrom, and full and complète effect shall be given to the aforesaid 
exceptions, anything to the contrary appearing hereiu notwithstanding: Pro- 
vided, always, that nothing in this clause shall relieve the shipowners from 
their liability to provide steamers under clause 1 hereof." 

"15. Shippers' cargo to be shipped under the eustomary form of bill of 
lading, sub.ief;t always to the conditions named in tliis agreement, and so far 
as the conditions in the bill of lading differ from, or add to, or subtract from 
the conditions hereof they shall be of no effect." 

"21. Should the cargo become putrid during the voyage it may be jettisoned 
at the captain's discrétion; if it be landed in that condition or condemned by 
the port sanitary authorities, the consignées are to arrange for its removal 
from the ship's side and disposai at their expense. 

"22. Notwithstanding any obligation herein imposed on the shipowners, or 
any other matter or thing in this contraet contained, the shipowners are not 
to be liaWe for any loss or damage, however caused or brought about, which 
may be sustained by the shippers or consignées of the cargo, in conséquence of 
the méat or any portion thereof beooming at any time after shipment uusound 
or damaged, or arriving, or being landed or delivered, in a damaged or un- 
sound condition, or being jettisoned as having become unsonnd." 

Libelant's cargo was shipped on the Kelvindale (which was then 
operated by Barber & Co. under charter from the Glasgow Steam, Ship- 
ping Company, Limited) about November 24, 1914, from Puerto La 
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Plata, Argentina, by La Plata Cold Storage Sociedad Anonima, affili- 
ated with libelant, and was consigned to the National City Bank, or 
assigns, the représentative of libelant, under bills of lading which con- 
tained the following provision: 

"Freight on live stock is payable on the number shipped without regard to 
and IrrespectiTe of the number and condition of those landed, and the master, 
owners, or agents of the vessel, or its connections shall not be respousible 
for the death of or injury to the stock however occasloned, and it is under- 
stood that no damage, Injury or loss arising to live stock or dead méat, wheth- 
er arising from jettisoh or otherwise, shall be recoverable under général aver- 
age, but shall form a charge on such stock or méat." 

The average adjusters apparently assumed that the rights of the par- 
ties were to be adjusted solely by référence to the bills of lading, for 
their statement contains the following explanation: 

"Swift & Co., Puerto La Plata B/L— Méats. 

"Statements hâve been presented to the adjusters, clalmlng In gênerai aver- 
age loss on méats by short delivery, amounting to some $22,813.1S, which in- 
cludes loss by jettison in salvage opérations and by discharging at St. Thomas 
and dumping at sea the damaged méat considered worthless. (In respect of 
the above the adjusters flnd that ail cargo, except that shipped at Buenos Ayres 
under bills of lading No. 1, for 300 bags alfalfa seed, and No. 2 for 150 bags 
alfalfa seed), was shipped under bills of lading with stipulation that no dam- 
age, Injury, or loss to dead méat, whether arising from jettison or otherwise, 
shall be recoverable in gênerai average, but shall form a charge on such 
méat. In accordance with such stipulation no allowance in gênerai average 
is made herein for loss on méat jettisoned 'or damaged. * * • " 

[1] In the circumstances of the présent case, where the goods were 
shipped under and against a contract of afïreightment previously made, 
the fact that the bills of lading were made out to the bank and assigned 
to Swift & Co. does not debar the latter from claiming ail the rights 
that its subsidiary, the Swift Beef Company, Limited, would hâve had, 
had the documents been made out in its name. Barber & Co., as char- 
terer from the Glasgow Steam Shipping Company, merely took over 
the Shipping Company's contract of afïreightment. This is not a case 
involving the rights of bona fide holders for value of bills of lading 
in any sensé. 

[2] Where, therefore, the rights of the parties are not of necessity 
lased upon the bill of lading, and the bill of lading differs from the 
contract of afïreightment, prima facie and in the absence of any inten- 
tion to the contrary, as between the parties, the bill of lading is not 
construed to modify the contract of afïreightment. Kruger & Co., 
Ltd., v. Moel Tryvan Ship Co. Ltd., [1907] A. C. 272; Rodocanachi 
Sons & Co. Y. Milburn, 18 Q. B. D. 67 ; Carver, Carriage of Goods 
by Sea, § 151, p. 213; Scrutton, Charter Parties and Bills of Lading, 
art. 18. In view of the provision in the freight contract in the instant 
case, that so far as the conditions in the bill of lading differ from, or add 
to, or subtract from the conditions thereof, they should be of no ef- 
fect, it cannot be assumed that the parties intended, by reason of any 
provision in the bill of lading, to modify the terms of the original con- 
tract. As, then, the contract of afïreightment is controlling as between 
shipowner and shipper, the average adjusters should not hâve been 
guided in the présent case solely by the terms of the bill of lading. 
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[3] Turning to the contract of affreightment, I am unable to ac- 
cept the contention of counsel for the respondents that under its terms 
the shipper is debarred from claiming in gênerai average for the jetti- 
son of Sound méat. It is true that clause 12 of the agreement contains 
strong language to the effect that the méat is received and carried, as 
regards périls of every kind whatsoever, at the merchants' ovvn risk 
absolutely. But, in my judgment, the words relate solely to the lia- 
bility of the shipowner as such to the cargo owner for the carriage of 
the cargo, not to his obligation to share with others in a gênerai average 
loss. The law of gênerai average is an old law of the sea, and is not 
based on spécifie contract. While the language used hère is somewhat 
stronger than that employed in Burton v. English, 12 Q. B. D., 218 (see 
also, Greenshields, Cowie & Co. v. Stephens & Sons, Ltd. [1908] K. 
B. 51, afïirmed in [1908] A. C. 431), I cannot find in it an intent to 
deprive the cargo owner of his right to contribution in the event of a 
gênerai average loss. The évidence adduced is not convincing that the 
customary form of bill of lading referred to in clause 15 of the con- 
tract of aflfreightment would include a provision depriving the cargo 
owner of this right. 

It consequently becomes unnecessary to interpret the bills of lading 
as such, and the effect of the provisions contained therein, incorporat- 
ing ail the terms, conditions, stipulations, and exceptions contained in 
the charter party or freight contract, in the bill of lading, in addition 
to the exceptions and stipulations specifically set out, because the provi- 
sions taking from the libelant the right to share in a gênerai average 
adjustment are inconsistent with the contract of affreightment, the 
terms of which remain effective, in the absence of évidence that the 
parties intended them to be modified or altered by the bills of lading. 

There must, therefore, be a readjustment in gênerai average, in 
which the libelant will be entitled to secure contribution from the gên- 
erai interests concerned by reason of the jettison of its sound méat. 



UNITED STATES v. REECE (five cases). 
(District Court, D. Idaho, B. D. May 4, 1922.) 

Nos. 704-708. 

I. Indictment and information <s==>l50— Presenting demurrer merely with nakei 
list of autliorities improper. 

Wliere demurrers to indictments were interposed, but were presented 
with merely a naked list of authorities, and with no argument or state- 
ment nf particular points or propositions, the method of présentation 
was improper. 
2- Banl<s and banking is=>257(l)— Indictment cliarging président of national 
bank with misapplication of funds sufRcient, if appropriation and conversion 
by either président or récipient of funds is shown. 

An indictment charglng the président of a national bank with willful 
misapplication o( funds, in violation of Rev. St. § 5209 (Comp. St. § 
9772), need not show conversion of funds by both the président and the 
récipient of the proceeds ; facts showing an appropriation and conver- 
sion by one or the other being sufflcient. 
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3.^,Bfriks and banlùng <@ç>256(3)->-.President pf national bank may be guilty of 
Willful niisappllcafion of funds, though not in actual possession. 

TJie président of a haflônal bank niày bé gvt'ûty of willful riiisappllea-' 
tion of the funds :oî such bank, In violation «f lîev. St. | 5209 (Comp. 
St § 977îi), though, he, bas not the actual possession, if he bas such con- 
trol and power of management as to direct an application of ihe funds in 
such manner, and under such circumstances as to coustitute a violation 
of the statute. 

4. Indictment and information <s=37l— Test as to certafnty of indictment stated. 

Thé test as to the suffleiency of an liidictment on demurrer for uncer- 

tainty is not whether it might hâve been made more certain, but 

Wliether it contains every élément of the offense inteuded to be chargea, 

• and sufhciently apprises the défendant of what he must be prepared to 

■ ' taeet. 

5. Banks and banking (S=256(l)— Bank président, who causes false entries to be 

made in reports io Gomptrotler of Currenoy, guilty of making false entries In 
: returns to Comptrolier. 

Président of national bank, vpho causes false entries to be made in 
reports to Comptrolier of Currency with knowledge of their falsity and 
with intent to deceive, Is guilty of making false entries In returns tô 
Comptrolier, in violation of Rev. St. § 5209 (Comp. St. § 9772), though he 
does not himself make the reports. 

6. Criminal law <g=>l34(3)— In absence of counter showing on motion for change 

of place of trial, presumed that no snch showing was avaiiable. 

On motion for change of place of trial to other division of district, sup- 
ported b.v affidavits showing hostility and préjudice agalnst défendant in 
the division in which the prosecution had been eommenced, It will be 
presumed, in the absence of a counter showing, that no such showing was 
avaiiable. 

7. Criminal Iaw^=>i34<3)— Déniai of motion for change of place of trial for préj- 

udice, in prosecution of président of Insolvent national bank for misappllca- 
tlon of funds, held error. 

In prosecution of président of insolvent national bank for misapplica- 
tion of fnnds and for making faLse entries In returns to Comptrolier of 
the Currency, déniai of motion for change of place of trial to other 
division of di.strict, supported by affidavits showing hostility and préju- 
dice to the défendant in the district in which the prosecution had been 
eommenced, held error. In the absence of a counter showing, notwith- 
standing suggestions of proseeuting attorney that care be takeu to exciude 
as .lurors persons from eounty in which bank was situated, or who had 
become hostile to défendant because of fte bank's failure. 

S. L. Reece was indicted for misapplication of bank funds and for 
making false entries in returns to the Comptrolier of the Currency. 
On demurrers to indictments, and on motion for change of place ol 
trial to other division of district, should demurrers be overruled. De- 
murrers overruled, and motion to change place of trial granted. 

E. G. Davis, U. S. Atty., of Boise, Idaho. 

C. M. Booth; of Pocatello, Idaho, and Frank J. Gustin, of Sait Lake 
City, Utah, for défendant, 

VAN FLËET, District Judge. In five indictments (numbered in 
the margin) returned against him in the Eastern Division of the United 
States District Court for the District of Idaho, the défendant Reece is 
chàrged, as président of the Bannock National Bânk, at Pocatello, 
Idaho, with certain violations of section 5209, R. S. (Comp. St. § 

$=>For otber caies see same toplc ft KBT-NUMBBR tn ail KcT-Nuœbered Digests A ladexM 
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9772) ; the first three, in each of their numerous counts, charging.de- 
fendant with a separate and distinct misapplication of the funds of the 
bank, and the last two with the making by liim of false entries in re- 
turns made by the bank to the Comptroller of the Currency, both of 
such acts being made offenses under the statute'. In the first four of 
thèse indictments Reece is the sole défendant; in the last, No. 708, 
others are charged jointly with him. To each of the indictments Reece 
has interposed a demurrer, and also a motion for change of place of 
trial to some other division of the district (should his demurrer be 
overruled), on the ground of local préjudice claimed to exist against 
him in the district where the indictments were returned. The deraur- 
rers arid motions hâve for convenience been submitted together, and 
may be disposed of in one opinion. 

[1] Disposing of the demurrers first, it may be remarked that they 
hâve not been urged in a manner to convey the impression that the 
grounds stated in them are very seriously relied on by the défendant. 
No argument or written points hâve been made or filed by his counsel 
to direct the court's attention to any spécifie vice thought to be dis- 
closed on any of the indictments; the défendant contenting himself 
with presenting merely a naked list of authorities, with no statement 
of the particular points or propositions to which any citation is sup- 
posed to be applicable. This method is not to be commended, as it 
casts upon the court, seeking to protect defendant's rights, labor that 
properly belongs to counsel. 

[2] After a careful examination of the authorities submitted, how- 
ever, I am satisfied that they do not sustain either of the grounds speci- 
fied in the demurrers to 704, 705, and 708, while, to the contrary, one 
of the cases cited by défendant — that of United States v. Heinze, 218 
U. S. 532, 31 Sup. Ct. 98, 54 L. Ed. 1139, 21 Ann. Cas. 884— directly 
rules against the objection that thèse three indictments do not state 
facts constituting a public offense. Thèse indictments in ail substan- 
tive averments are practically a replica of the indictment in the Heinze 
Case, which charged the défendant with the same offense, that of mis- 
application of the funds of a national bank by an officiai thereof, and 
the reasoning of the court in sustaining the sufficiency of the indict- 
ments fully covers ail the grounds urged against the présent indict- 
ments under that head. It is there held that, where an indictment 
charges an ofiEcer of a national bank with willful misapplication of 
its funds, induced by and resulting in his advantage, with the intent to 
injure and defraud the bank by discounting the unsecured promissory 
note of another party, knowing it to be valueless, whereby the funds 
so applied are whoUy lost to the bank, it sufficiently charges a violation 
of the provisions of the section under which thèse indictments are filed ; 
that, while it is of the essence of the criminality of the misapplication 
there there should be a conversion of the funds to the use of the de- 
fendant, or of some one other than the bank with intent to injure and 
defraud the latter, it is not necessary to allège conversion by both the 
officer of the bank and the récipient of the proceeds of the discount; 
that facts showing that there was an appropriation and conversion by 
one or the other are sufificient. 
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[3] That case also meets the objection urged under this head that 
the indictment is bad because as matter of law the président of a na- 
tional bank is not by virtue of his officiai relation thereto "an agent in 
control of nor has he as such officer direction over moneys, funds, or 
crédits of such bank." It is there said : 

"There may be a willful misapplication of the funds, • * • even though 
the offlcer has not the actual possession of them. He may hâve such control 
and power of management 'as to direct an application of the funds in such 
manner and under such circumstances as to eonstitute an offense.' " 

[4] As to the grounds of uncertainty specified and duplicity, they 
hâve not been urged, and it is only necessary to say that, after a care- 
ful examination of those questions, neither of them appear to be well 
taken. As said in Cochran v. United States, 157 U. S. 286, 15 Sup. 
Ct 628, 39Iv. Ed. 704: 

"Few indictments under the national banking law are so skillfully drawn 
as to be beyond the hypercriticism of astute counsel — few whieh might not be 
made more deflnite by additional allégations. But the true test is, not whether 
it might possibly hâve been made more certain, but whether it contains every 
élément of the offense intended to be charged, and sufflciently apprises the de- 
fendant of what he must be prepared to meet, and, in case any other pro- 
ceedings are taken against hlm for a simllar offense, whether the record shows 
with accuracy to what extent he may plead a former acquittai or conviction. 
Kvans v. United States, 153 U. S. 584, 587, 588; Batchelor v. United States, 
156 U. S. 426." 

Thèse indictments are quite sufficient, I think, to meet that require- 
ment. 

[5] As to indictments 707 and 708, the objections raised by the de- 
murrer are equally untenable. The défendant is not charged with him- 
self having made false reports to the Comptroller of the Currency, 
but that he did, to deceive that officiai, make and cause to be made false 
entries in such reports with intent to deceive, and knowing the same 
to be false. Thèse facts are sufficient to eonstitute the offense charged. 
It was not necessary that the défendant should himself hâve made the 
reports. 

[6, 7] Coming to the motions to change the place of trial. The af- 
fidavits of the défendant, his counsel, and a number of other individ- 
uals set forth with considérable détail reasons tending to show that a 
spirit of hostility and préjudice has been excited against the défendant, 
growing out of the failure of the bank of which he was président, and 
tending to show that that préjudice has ramifications to a very consid- 
érable extent throughout the whole of the division in which the indict- 
ments were returned, and it may be said, without more, that, accepting 
thèse affidavits for ail they tend to show, they are sufficient prima facie 
to make out a case where the rights of the défendant would be unduly 
jeopardized by compelling him to go to trial in that district. Thèse 
affidavits hâve not been met by the Government by any countershowing 
by affidavits on the part of the United States attorney and presump- 
tively because no such showing was available. He suggests that a fair 
and impartial trial may be obtained if care is taken to exclude f rom the 
jury such persons as hâve bécôme affected with hostility against the de- 
fendant caused directly or indirectly by the failure of the bank; that 
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the baiik would naturally hâve few depositors outside of the county 
of Bannock, and by excluding that county from the territory from 
which the jury is to be drawn it would be "practically certain that the 
panel as a whole would be entirely free from any suggestion of bias 
or préjudice growing out of the failure of this bank ;" and he further 
suggests that the jury, once selected, may be protected from improper 
influence by keeping its members together during the trial. For thèse 
reasons he urges that the motion for transfer be denied. 

I am constrained to the view that the suggestions of the United 
States attorney do not meet the necessities of the case. Nothing is per- 
haps more calculated to excite in the mind of a community a sentiment 
of bias and préjudice against an individual than acts affecting their 
pecuniary interests or thosé of their relatives and friends, especially 
under circumstances where they regard the course of conduct of the 
individual concerned as dishonest or fraudulent, and that such a senti- 
ment may pervade a district far broader than that immediately sur- 
rounding the bank afïected readily falls in with our observation. In 
fact, it is difhcult to always measure its ramifications, and I am not 
prepared to accept the suggestion that merely excluding the county in 
which the bank was located from the territory from which the jury 
is to be drawn would insure the safety of the défendant against the 
danger of which he complains. And so far as the suggestion of keep- 
ing the jury together is concerned, that will not accomplish the pro- 
tection of the défendant against such préjudice, if perchance members 
of the jury hâve become unconsciously tainted with that vice prior to 
being sworn. I am therefore of the opinion that upon the showing 
made the défendant is entitled to hâve the place of trial removed to 
another division of the district. 

It is suggested by the United States attorney that, if the court con- 
cludes that the case should be removed, the removal be had to the 
Southern division, for trial at Boise. As the défendant has not antag- 
onized this suggestion, that will be the order. 

The defendant's demurrers are accordingly overruled in ail respects. 
His motions to change place of trial will be granted, and upon the filing 
of this opinion the clerk may enter proper orders accordingly. 



SILBERSCHEIN v. UNITED STATES. 

(District Court, E. D. MichiRiui, S. D. April 25, 1922.) 

No, 6742. 

Army and navy iS=>5li/2, New, vol. I2A Key-No. Séries— Findings of fact by Di- 
rector of Vétérans' Bureau not reviewable by courts. 

Act Aug. 9, 1921, creatlnis; the United States Vétérans' Bureau, which 
transfers to its Director the powers and duties of the Director of the 
Bureau of War Kisk Insurance, and provides in section 2 that the Di- 
rector, subject to the gênerai direction of the Président, shall administer, 
exécute, and enforce the provisions of the act, "and shall décide ail ques- 
tions arising under this act except as otherwise provided herein," con- 

®=>For other cases see same topic & KEY-NUMBBR In ail Key-Numbered Dlgêsts & Indeies 
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■fers on snch ofïicer exclusive authority to décide ail questions arising un- 
der the act, in so far as they in volve the exercise of executive duties and 
require the détermination of disputed questions of fact, and an action can- 
not be maintained in the courts to review hls flndings of fact, if supported 
by any évidence. 

At Law. Action by Sam Silberschein against the United States. 
On motion to dismiss pétition. Motion granted. 

Fixel & Fixel, Rowland W. Fixel, and Charles A. Retzlafï, ail of 
Détroit, Mich., for petitioner. 

Earl J. Davis, U. S. Atty., of Saginaw, Mich., and F. 1,. Eaton, Asst. 
U. S. Atty., of Détroit, Mich. (E. H. Horton, of Washington, D. C, of 
counsel), for the United States. 

TUTTLE, District Judge. This cause is before the court on mo- 
tion to dismiss a pétition seeking to enforce against the United States, 
in this court sitting as a court of claims under subdivision 20 of sec- 
tion 24 of the Judicial Code (Comp. St. § 991), a claim for compensa- 
tion based upon the provisions of the War Risk Insurance Act, as 
amended by the act creating the United States Vétérans' Bureau (42 
Stat. 147) ; 

The material allégations of the pétition, which must be accepted as 
true for the purposes of the motion to dismiss, are that petitioner en- 
listed in the United States Army December 9, 1917, and was discharged 
theréfrom February 8, 1918, on account of physical disability and by 
reason of varicose veins in his legs and thighs ; tnat such discharge 
recited that disease existed prior to his enlistment, and was not con- 
tracted in the line of duty, and that the degree of such disability was 
one-fourth; that the statements in said discharge to the efïect that peti- 
tioner had a disease prior to enlistment, and that his disability was 
iiot contracted in the line of duty, were untrue ; that petitioner before 
such enli.stment, was not sufifering from varicose veins or any other 
disease, but was a strong, healthy, and able-bodied man;" that, if he 
was sufifering from a disability before enlistment, such disability was 
aggravated by his duty in active military service ; that on his discharge 
he was stiffering from varicose veins, chronic orchitis, fallen arches, 
and other aliments, ail of which resulted from injury incurred in the 
line of duty while he was employed in the active military service of the 
United States; that said disability has prevented him from perform- 
ing work since his discharge ; that on August 26, 1918, he was award- 
ed compensation under the War Risk Insurance Act at the rate of $30 
per month from February 9, 1918, to July 15, 1918, on account of his 
said disability ; that thereafter he applied for a reopening of his case, 
and on February 28, 1921, was advised by the Assistant Director in 
Charge of the Compensation and Insurance Claims Division of the 
War Risk Insurance Bureau that an award of compensation was on 
February 19, 1921, approved in favor of petitioner on a total disabil- 
ity rating operative from July 16, 1918; that on May 14, 1921, peti- 
tioner was advised that the aforesaid rating was erroneous and on 
June 17, 1921, he was rated temporary partial disability of 20 per cent., 
effective from July 16, 1918, to March 18, 1921, after which date his. 
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service disability was helcl to be noncompensable ; that he received 
compensation in the amôunt of $641.93 in full of the sumdue under 
the Bureau's ruling ; that he bas been bospitalized by the United States 
government practically ail of the time since bis aforesaid discharge, 
and is still being so hospitalized at the United States Marine Hospital ; 
that "the contention of the Vétérans' Bureau (the légal successor of 
the War Risk Insurance Bureau) is that the original award of tem- 
porary total disability was erroneous, same having been based on the 
assumption thàt the disability for which petitioner was being hospitaliz- 
ed was of service origin, and that said disability is not of service con- 
nection and therefore is not compensable," while petitioner avers that 
"said disability is of service origin and therefore is compensable" ; that 
the aforesaid award was "erroneous," and that petitioner is entitled, 
under the War Risk Insurance Act, to an award of $80 a month from 
July 16, 1918, to such time as bis disability ceases to be total disability ; 
that the ruling of said Vétérans' Bureau, allowing petitioner only 20 
per cent, disability, as aforesaid. "constituted a violation of petitioner's 
rights under said law and deprived petitioner of a right and privilège 
under said law" ; that the United States "bas neglected and refused 
to make any payment or settlement with petitioner other than as stated" 
in bis pétition, and bas "failed to comply with the provisions of the 
War Risk Insurance Act, although it bas had knowledge of petition- 
er's rights through the officers and agents in said Vétérans' Bureau." 
Wherefore petitioner demands judgment against the United States in 
the sum of $10,000. 

The motion to dismiss the pétition is based, in substance and efïect, 
upon the grounds that the United States bas not consented to be sued 
in this court on such a claim as that involved herein, and that, under 
section 13 of the War Risk Insurance Act (Cornp. St. 1918, Comp. 
St. Ann. Supp. 1919, § 514kk), originally the director of the War 
Risk Insurance Bureau, and now bis légal successor, the directoi of 
the United States Vétérans' Bureau, is vested with power and author- 
ity to décide ail questions arising under said act, including the question 
whether petitioner hère is entitled to the compensation claimed by him. 

Section 300 of the War Risk Insurance Act, the Act of September 
2, 1914, chapter 293, 38 Stat. at Large, 711, as amended by section 10 
of the Act of June 25, 1918, 40 Stat. at Large, 609, amended again 
by section 10a of the Act of December 24, 1919, 41 Stat. at Large, 371, 
and amended further by section 18 of the Act of August 9, 1921, 42 
Stat. at Large, 147, abolishing the Bureau of War Risk Insurance 
and crealing in its stead the Vétérans' Bureau, provides as follows : 

"For death or disability resulting from Personal injury suffered or disease 
contracted in the Une of duty on or after April 6, 1917, or for an aggravation 
of a disability existing prior to examination, aceeptance, and enrollment for 
service, when such aggravation was suffered and contracted in the Une of 
diity on or after April (3, 1917, by any • * • enlisted maii, ♦ * * the 
United States shall pay to such * • » enlisted man • * * compensa- 
tion as hereinafter provided ; but no compensation shall be paid if the in- 
jury, disease, or aggravation bas been caused by bis own willful misconduct. 
That for the pu rposes of this section every such * • * enlisted man * * * 
shall be held and talîen to hâve been in sound condition when examlned, accept- 
eU, and enroUed for service, except as to defects, dlsorders, or inflrmities. 
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made of record in any manner by proper authorities of the United States at 
tlie time of, or prlor to, inception of active service, to tlie estent to whicli any 
sucli defect, disorder, or inflrmity was so made of record." 

Section 302 of the War Risk Insurance Act as amended by section 
11 of the Act of December 24, 1919, just cited, provides a classified 
schedule of awards payable to an enlisted man for the disability men- 
tioned; the amounts depending upon the nature and extent of his 
disability and upon the kinship and number of his relatives. 

Section 305 of the act, as amended by section 19 of the Act of Au- 
gust 9, 1921, cited, is as follows: 

"Upon its own motion or upon application tlie bureau may at any time 
review an award, and, in accordance witli tlie faets found upon such review, 
may end, diminisli, or increase the compensation previously avvarded, or, if 
compensation is increased, or, if compensation bas been refused, reduced or 
discontinued, may awàrd compensation in proportion to the degree of dis- 
ability sustained as of the date such degree of disabUlty began, but not earller 
than the date of discharge or résignation." 

Section 13 of the act, as originally enacted (Comp. St. 1918, Comp. 
St. Ann. Supp. 1919, § 514kk), contained the following provisions: 

"That the director, subject to the gênerai direction of the Secretary of the 
Treasury, shall administer, exécute, and enforce the provisions of this act, 
and for that purpose bave fu]l power and authority to make rules and régu- 
lations not inconsistent wîth the provisions of this act, necessary or appro- 
priate to carry out its purposes, and sball décide ail questions arising under 
the act. » » * The director shall adopt reasonable ana proper rules to 
govern the procédure of the divisions and to regulate and provide for the 
nature and extent of the proofs and évidence and tlie method of taking and 
furnlshing the same in order to establish the right to beneflts of allowanee, 
allotment, compensation, or Insurance provided for in this act, the forms of 
application of those claiming to be entitled to such beneflts, the metliods of 
making investigations and médical examinations, * » • and the manner 
and form of adjudications and avvards." 

Section 1 of the Act of August 9, 1921, already cited, amending the 
War Risk Insvirance Act in several respects, provided for the estab- 
lishment of an independent bureau under the Président, to be known 
as the Vétérans' Bureau, the director of which should be appointed by 
the Président, by and with the advice and consent of the Senate. It 
was therein further provided that the povvers and duties of the Direc- 
tor of the Bureau of War Risk Insurance were thereby transferred 
to the Director of the Vétérans' Bureau, subject to the gênerai direc- 
tion of the Président, and the office of the Director of the Bureau of 
War Risk Insurance was thereby abolished. 

Section 2 of the act last mentioned is as follows : 

"The director, subject to the gênerai direction of the Président, shall ad- 
minister, exécute, and enforce the provisions of this act, and for that pur- 
pose shall bave full power and authority to make rules and régulations not 
inconsistent with the provisions of this act, which are necessary or appro- 
priate to carry out its purposes and shall décide ail questions arising under 
tJiis act except as otherwise provided herein." 

Section 3 of said act contains the following provision : 

"The functîons, powers, and duties conferred by existing law upon the 
Bureau of War Risk Insurance are hereby transferred to and made a part of 
the Vétérans' Bureau." 
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It is conceded by petitioner, and it is clear, that there is no language 
in the original War Risk Insurance Act or in any o£ the acts amenda- 
tory thereto granting, in terms, to the petitioner the right to bring the 
présent action in this or in any other court, or expressly conferring 
jurisdiction upon this or any other court over such an action. Nor is 
there any section or provision in the act, as so amended, which, for the 
purposes of this case, at least, modifies or limits the authority vested in 
the director, by section 2 of the act last cited, to "décide ail questions 
arising under this act except as otherwise provided herein." There is 
no such exception, so far as the action at bar is concerned. 

It is, of course, elementary law that the United States government 
cannot be sued without its consent. As pointed out in Schillinger v. 
United States, 155 U. S. 163, 15 Sup. Ct. 85, 39 L. Ed. 108: 

"The United States cannot be sued in their courts without their consent, 
and in granting such consent Congress has an absolute discrétion to specify 
the cases and contingencies in whioh the liability of the government is sub- 
mitted to tlie courts for judicial détermination. Beyond the letter of such 
consent, the courts may not go, no matter how bénéficiai they may deem or 
in fact might be their possession of a larger jurisdiction over the liabilities 
of the government." 

In the language of the Suprême Court in Stanley v. Schwalby, 162 
U. S. 255, 16 Sup. Ct. 754, 40 U. Ed. 960: 

"It is a fundamental principle of public iaw, affirmed by a long séries of 
décisions of this court, * * * that no suit can be maintained against the 
United States, or against their riroperty, in any court, without express au- 
thority of Congress. * * * jVeithrr the Secretary of War nor the Attor- 
ney General, nor any subordinate of eithev, has been authorized to waive 
the exemption of the United States from judicial process, or to submit the 
United States, or their prt)perty, to the jurisdiction of the court in a suit 
brought against their officers." 

It is urged by petitioner that this court has jurisdiction to entertain 
and enforce his claim under the provisions of the Tucker Act (24 
Stat. 505), as modified by subdivision 20 of section 24 of the Judicial 
Code, hereinbefore referred to (Act of March 3, 1911, chapter 231, 
36 Stat. at Large, 1093 [Comp. St. § 991]), providing as follows: 

"The District Courts shall bave original jurisdiction as follows: * » * 
Twentieth, Concurrent with the Court of Claims, of ail claims not exceeding 
ten thousand dollars founded upon the Constitution of the United States or 
any law of Congress, or upon any régulation of an executive department, or 
upon any contract, express or implicd, with the govemment of the United 
States, or for damages, liquidated or unliquidated, in cases not sounding in 
tort, in respect to which claims the party would be entitled to redress against 
the United States, either in a court of law, equity, or admiralty, if the United 
States were suable: * * * Provided, however, that nothing in this para- 
graph shall be construed as giving to either the District Courts or the Court 
of Claims jurisàiction to hear and détermine claims • * * for pensions." 

It is, however, insisted by the government that by the express lan- 
guage of the War Risk Insurance Act already quoted the Director of 
the Vétérans' Bureau is clothed with the authority to consider and dé- 
cide the question whether petitioner is entitled to the compensation 
sought by him ; that under such authority said director has discretioa- 
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ary poweir; and that the décision af such officiai is final and binding 
upon the petitioner and leaves the latter no right to institute or main- 
tain the présent action in this court. 

It is plain that Gongress intended to confer upon the administrative 
officer mentioned full and exclusive authority to décide ail questions 
arising under the act in so far as they involved the exercise of execu- 
tive duties and required the détermination of disputed questions of fact^ 
and to the extent indicated, to make such décisions final and not re- 
viewablé by the courts. United States v. Fisher, 223 U. S. 683, 32 Sup. 
et. 356, 56 L. Ed. 610; Degge v. Hitchcock, 229 U. S. 162, 33 Sup. 
Ct. 639, 57 L. Ed. 1135; United States v. Laughlin, 249 U. S. 440, 
29 Sup. Ct. 340, 63 L. Ed. 696; United States v. Babcock, 250 U. S. 
328, 39 Sup. Ct. 464, 63 h. Ed. 1011. 

It is equally plain that Congress did not intend to permit this ex- 
ecutive officiai to make décisions without any proofs to support the 
fmdings of facts necessary to such a décision. From such a finding 
or décision an aggrieved party has the right to obtain appropriate re- 
lief, in a proper proceeding, in court. Medbury v. Uttited States, 173 
U. S. 492, 19 Sup. Ct. 503, 43 L. Ed. 779 ; Interstate Commerce Com- 
mission V. Louisville & Nashville Railroad Co., 227 U. S. 88, 33 Sup. 
Ct. 185, 57 h. Ed. 431; United States v. Laughlin, supra; United 
States V. Babcock, supra. 

Tested by the foregoing principles this pétition is fatally defective. 
It must affirmatively and sufficiently show the existence of those facts 
necessary for jurisdiction and the right to the, relief prayed. There is 
a total absence of any allégation, as weW as of any showing of facts 
from which an allégation could be inferred, that the décision com- 
plained of was unsupported by any facts. Petitioner does not aver 
that the décision of the bureau is contrary to the undisputed facts 
or against the weight of the évidence, nor does he allège that the facts 
involved are undisputed. He does not claim that such décision was 
based upon or involved a construction of any statutory provision or 
other question of law. Nor does he allège that the bureau or any other 
officer of the United States has acted arbitrarily or unfairly or in abuse 
of any discrétion conferred by law. 

The extent to which petitioner in his pétition has gone in the di- 
rection referred to, beyond the bare statement that "the award to your 
petitioner was erroneous * * * and deprived petitioner of a right 
and privilège under said law, * * * and that said United States of 
America, through the Vétérans' Bureau, has failed to comply with the 
provisions of the War Risk Insurance Act" (statements of légal con- 
clusion alone), is merely the allégation that the bureau contends "that 
the original award of temporary total disability was erroneous, the 
same having been based on the assumption that the disability for which 
petitioner was being hospitalized was of service origin, and that said 
disability is not of service connection and therefore not compensable," 
while petitioner "avers that said disability is of service origin and there- 
fore is compensable." This falls far short of being an allégation of 
facts sufficient to constitute a claim that the executive officiai vested 
by the statute, with power to "décide ail questions arising imder this 
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act" has exceedéd such power. It will be no.ted that petitioner does 
not aver that the bureau or its director contends that his disabihty was 
caused or aggravated by injury siiffered, or disease contracted prior to 
his examination, acceptance, and enroUment for service. Therefore 
petitioner is not in position to invoke, or claim any benefit from, the 
provision of section 300 of the War Risk Insurance Act, as amended, 
to the effect that— 

"Eveiy such * * ♦ enlisted inan * * • sliall be held and taken to 
lii-ive been in sound condition wlien cxumîned, àceépted, and enroUed for 
service, except as to defects, disorders, çr infirmities, made of record ip any 
manner by proper autlioi-ities of the Tnited States at the time of, or pHof 
to, inception of active service, to the extent to which any such defect, disorder, 
or inflrrnity was so made of record." : . 

So far as the language of this pétition is concerned, the allegéd con- 
tention of the bureau, or of its director, that the disabihty of petitioner 
was not of "service origin" or "service connection," and "therefore not 
compensable," may hâve related, or did in fact relate, merely to the 
character of the cause of such disabihty (as being in, or outside of, 
his hne of duty), and not to the period of time during which such dis- 
abihty was caused. Furthermore, petitioner does not deny that a miU- 
tary record was made by proper miUtary authorities at the time of, or 
prior to, his acceptance into mihtary service, showing that he then suf- 
fered from such disabihties, and that there was proof bef ore the Direc- 
tor of the United States Vétérans' Bureau tending toshovi^ that his 
présent disabihty arose from "defects, disorders, or infirmities made of 
record in any manner by proper authorities of the United States at the 
time of, or prior to, inception of active service." It may be that it 
was the contention of the director or the bureau that such disabihty re- 
sulted from some such defect, disorder, or infirmity so made of record, 
and it may be, therefore, that the asserted contention of said bureau 
that said disabihty was not "of service origin" had référence to the 
time of the injury or contraction of the disease, and that for the rea- 
son just mentioned such contention was correct. 

In the absence of any allégation denying that the disabihty of peti- 
tioner resulted from a defect, disorder, or infirmity so recorded, thi;-i 
court is not at libertv nor willing to indulge in any assumption or pre- 
sumption to that efïect. Indeed, if presumption be proper under the 
circumstances, it should be the usual one that the United States officiais 
properly performed, rather than entirely neglected, their duty. So far 
as appears in this pétition, the Director of the Vétérans' Bureau may 
hâve had before him a proper mihtary record made by proper United 
States authorities at the time of, or prior to, the petitioner's acceptance 
into mihtary service, showing that he then suflferèd from ail the ail- 
inents for which he now claims compensation. If so, the case involved 
rherely a question of fact, the power to décide which v^as properly con- 
ferred by Congress upon the Director of United States Vétérans' 
Bureau; and the détermination thereof by such director is not, at least 
on the présent pétition, reviewable by this court in this cause. 

For the reason stated, it becomes unnecessary to consider or dis- 
cuss other interesting and important questions, some of which hâve 



924 280 FEDERAI. REPORTER 

been argued by counsel, others hâve suggested themselves, and ail of 
which hâve received careful attention and study. An order must be 
entered dismissin|; the pétition. 



UNITED STATES v. ALEXANDER & REID CO. et al.i 

(District Court, 8. D. New York. Aprll 12, 1922.) 

1. Criminal law (^=3304(2)— Judicial notice taken of historical tacts. 

Court will take judieial notice of historical facts. 

2. Criminal law <g=3980(i)— Sentences should be less severe, where accused 

pleads guilty. 

Défendants, aware of their guilt, but who nevertheless eontumaciously 
stand out on a plea of not guilty, are entitled to mueli less considération 
In lixing their sentences than those who candldly acknowledge guilt and 
throw themselves on the merey of the court. 

Prosecution by the United States against Alexander & Reid Com- 
pany and others under the Sherman Act. Défendants plead guilty. 

William Hayward, U. S. Atty., of New York City, and David L. 
Podell, Leland B. Duer, Benjamin S. Kirsh, Nathan Probst, Jr., Susan 
Brandeis, ^nd Raymond L. Wise, Sp. Asst. U. S. Attys., ail of New 
York City. 

Winthrop & Stimson (by Henry L. Stimson), Phillips & Avery (by 
Frank M. Avery), Cari F. Whitney, Arnstein & Levy (by Samuel 
L,evy), Pitkin, Rosensohn & Henderson (by Saumel J. Rosensohn), and 
Eidlitz & Hulse (by Cornélius J. Sullivan, Jr.), ail of New York City, 
for défendants. 

VAN FLEET, District Judge. This is a prosecution based upon an 
alleged violation of section 1 of "An act to protect trade and commerce 
against unlawful restraints and monopolies," passed by Congress July 
2, 1890, commonly ref erred to as the Sherman Act (Comp. St. §§ 882(>- 
8823, 8827-8830). The first section (section 8820) reads: 

"Section 1. Every eontract, combination in the form of trust or otherwise. 
or conspiracy, In restraint of trade or commerce among the several states, or 
with foreign nations, is liereby declared to be illégal. Rvery person who shall 
make any such eontract or engage in any .such combination or conspir.acy, 
shall be deemed guilty of a misdemeanor, and, on conviction thereof, shall be 
punished by a fine not exceeding five thousiind dollars, or by imprisonment 
not exceeding one year, or both said punishments, in the discrétion of the 
court." 

[1] It will be observed that in its légal aspect the criminal ofïenses 
denounced under that section are but misdemeanors, but nevertheless 
the act was intended as' à protection to the pubHc against unlawful 
practices in interstate commerce, and bas throughout its history sub- 
served a very important function. Perhaps, however, there has not 
previously been a prosecution brought under its criminal features of 

iÊ=»For other cases see same toDic & KBY-NUMBER in ail Key-Numbered Dlgeats & Indexes 
> PubHshed by request of the United States District Attorney. 
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greater importance than the présent. A brief historical statement of the 
conditions out of which the prosecution arose will, I think, emphasize 
this fact. Thèse f acts are gathered, not only f rom statements of coun- 
sel at the argument, but from sources of such common knowledge that 
the court is at liberty to take judicial cognizance of them. 

The State Législature of this state, as far back as April, 1920, de- 
clared that an emergency existed in the large cities of this state, due 
to the acute shortage of housing f acilities. That finding has since been 
emphasized and confirmed by the courts, both state and fédéral, in- 
cluding the Suprême Court of the United States; ail of them declar- 
ing that the finding of the Législature that such an emergency existed 
was well founded. And there can be no question that such condition 
has vitally affected the shelter, the comfort, and w^U-being, and in- 
deed the health, of tbis great community. 

While the primary cause of thèse conditions was perhaps largely the 
outgrowth of the World War, and while in a large measure doubtless 
the rent profiteer contributed to the hardship, there can be no question 
but that this situation was aggravated in grave measure by certain un- 
lawful combinations among groups of men engaged in the business of 
supplying building materials of the character with which we are hère 
dealing. Authoritative records, including the report of the United 
States Senate Reconstruction Committee, as well as of the Department 
of Labor, show that during the war building materials were the highest 
priced of ail gênerai commodities, as compared with pre-war priées, and 
that since the war, of ail such commodities, building materials hâve 
been the slowest to recède, and that to-day they are unquestionably the 
highest priced of ail gênerai commodities as compared with pre-war 
prices, and we are now more than three years beyond the war period 
or the actual cessation of hostilities. 

Nor is this situation confined to the great city of New York or its 
immédiate environment, but it afïects similarly every large city through- 
out the country from coast to coast. Ample facts bave been adducéd 
sbowing that thèse abnormal priées of building materials, as well as the 
lack of new building construction and the résultant lack of proper hous- 
ing for the multitudes of human beings in the large cities throughout 
the country, are traceable directly to an interlocking séries of criminal 
conspiracies and combinations in the building trades, of which this case 
is typical. The particular commodity hère involved, tile, is one which, 
as is well known, is used in every modem apartment house and other 
structure for human habitation, principally for purposes of sanita- 
tion, and it thereby contributes directly toward cleanliness and the prés- 
ervation of the health of the community. 

It was out of a very thorough and far-reaching investigation, dis- 
closing the conditions I hâve indicated, that the indictment in this case 
sprang. The plea of guilty of thèse défendants admits the allégations 
of the fourth count of the indictment, which charges a séries of vicious 
practices on the part of this trade association or combination among 
thèse défendants, the only eflfect of which was a clear restraint upon the 
trade and commerce of the community in the particular commodity with 
which they were dealing. 
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The first of thèse practices provided for in their Articles is the "stop 
notice." In brief, thé stop notice meant this: Upon the request of 
any one member, the secretary of the association would send out a so- 
called stop notice to ail of the other members of the association, The 
effect of that. notice was an imme'diate boycott of ail members of the 
association against the individual or particular contractor engaged in 
erecting an apartment house, which would completely tie his hands and 
paralyze his work until he came to terms with the member causing 
the issuance of the notice, regardlessof which was in the right in the 
matter in différence between therii. The employment of this method 
of boycott has been justly and severely condemned by the courts, par- 
ticularly in the Duplex Case, 254 U. S. 443, 41 Sup. Ct. 172, 65 L. Ed. 
349, 16A. t. R, 196. 

The second of thèse practices was the so-called "protection card." 
This 'practice was originated and utilized by a group of several among 
the défendants, who were more or less the leaders in the business. 
LJpon the request of any one member, the secretary would circulate 
among other mem.bers a notice or card, giving the location of a job 
and the name of a contractor, who éither had awarded a contract or 
was about to award a contract for tile work. This card was in sum 
nnd substance a notice to the other members to ignore that contractor, 
and not to bid upon any work he required to be done, leàving the field 
clear for the member who had requested the protection card, so that 
he might secure, not only the contract for the original work, but for any 
extra or additional work necessary to complète it, and this upon his 
own terms. It left the builder completely at the mercy of the individu^ 
al défendant as to price, and ail other terms and conditions of the con- 
tract. 

The next provision was the "keep off" notice, which some of the 
leading members utilized through the médium of the secretary, when 
they desired other members to refrain from bidding upon a prospec- 
tive job. 

Finally, there was the blacklisting or collection System, known in the 
association as forms numbered 1, 2, and 3. Under this practice of col- 
lecting alleged debts, the défendants were not content with the usual 
processes of the law. If any member of the combination made a 
•claim against a contracter for moneys claimed to be due, whether it 
was just or unjust, the contractor was served with notice to appear 
before a committee of the organization to act as his judges, and on his 
failure to make appearance he was promptly blacklisted. Thereupon 
he became a marked man among the members of this combination. 
Any bids: he thereafter requested were without his knowledge arbitrari- 
ly incfeased by the secretary of this association, and the moneys claim- 
ed to be due any member of the combination were in that way collected 
through this method of fraudulent bidding, and in some instances, the 
amount claimed to be due was collected more than once and from per- 
sons who never could hâve incurred the indebtedness, because they had 
had no part or parcel in the original transaction out of which the al- 
leged claim arose. 
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Finally, the pleà 6f the défendants admits, as alleged in this foùrth 
count, that they ind.ulged in the wholly vicious and un justifiable prac- 
tice of wliat is known as "£(ccommodatibn bidding" ; that is, tfiey would 
previously détermine who of tlieir number was to receive a particular 
contract, and then colKisively arrange their bids so that the transaction, 
while it appeared to the contracter receiving the bids'-as being com- 
pétitive, would not be so in fàct. 

With thèse practices prevaiHng in this particular association, ànd with 
like combinations holding a grip throughout the country upon the vari- 
ous building trades, it is not a matter for surprise that the building in- 
dustry throughout the great cities of the country has been for several 
years virtually at a standstill. This is but a brief and inadéquate state- 
mént of the nature of this nefarious and absolutely indefensible method 
of dealing with the public, which the évidence placed before the court 
has tended to portray. 

[2] As a resuit of an inquiry into the facts as to the participation 
of the various défendants, the court is satisfied that the mère imposition 
of a fine as to certain of the more flagrant instances will afïord no 
cure, nor act as a déterrent, which is the main objeet of punishment: 
that, while it may be true, as urged at the argument, that in the past 
the provisions of the Sherman Law authorizing jail sentences hâve 
rarely been enforced, the situation presented hère is of sucH character 
that the time has come to put a stop to thèse criminal practices ; and 
in my judgment the only effective way of doing it is to invoke and bring 
to life those features of this great act which provide for imprisonment 
in ail instances where the facts warrant it. Of course, this does not 
apply to ail the défendants, nor indeed to many of them; and, more- 
over, the court is bound to take strongly into considération in dealing: 
with ail the défendants the fact that they hâve appeared hère and plead- 
ed guilty, thus saving the government a long and expensive trial; and 
while I feel constrained to impose imprisonment on some, my judg- 
ment even in those instances will be much less severe than upon a con- 
viction aîter trial. Défendants aware of their guilt, but who neverthe- 
less contumaciously stand out on a plea of not guilty, are entitled to 
much less considération than those who candidly acknowledge guilt 
and throw themselves upon the mercy of the court. 

With thèse preliminary suggestions, I shall proceed to pronounce 
judgment. 



THE OCONEE. 

(District Court, E. D. Virginia.) 

I. Admir.alty <s=3l, 15— Congress may enlarge jUrisdiction; Ship Mortgage Act 
held constitutional. 

Congress has power to enlarge the .lurisdiction of the courts of admlralt.v* 
: . by altering aflâ ameuding the maritime law to embrace new causes of 
action, or causes not prevjously considered maritime, and Shlp Mortgage 
Act June 5, 1920, § 30, proylding for prefçrred mortgages, ànd conferring 
On cckirts of admiralty jurisdlctidrt in rem to enforce the samé, is within 
such power^ and valid. ' 

^TpFor otber cases see same tople & KBY-NUMBEIR in bll Key-Numbered Digests & Indexe» 
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2. Maritime liens (^=»2— Liens on American ships asserted in American courts 

governed by law of forum. 

A claimant, asserting a lien in an admiralty court of the United States 
for supplies furnished to an American ship in a foreign port, is bound by 
the law of the forum. 

3. IVIaritime liens (^=338— Default of mortgagor held not to affect status of prê- 

te rred mortgage. 

A mortgage on an American ship, which is made to conform to ail the 
requirements of Ship Mortgage Act 1920, § 30, subsec. d (a), to give it the 
status of a preferred mortgage, does not lose that status by the fallure of 
the mortgagor to keep a certifled copy of the mortgage on board the 
ship, or of the master to exhibit it to the claimant of a subséquent lien, 
as required by subsection E. 

In Admiralty. Suit by William H. Muller & Co., Limited, against 
the Steamship Oconee. On exceptions to pétition of the United States, 
as holder of a preferred mortgage. Exceptions overruled, and decree 
in f avor. of petitioner. 

Hunt, Hill & Betts, George Whitefield Betts, Jr., Morris Douw Fer- 
ris, and Joseph A. Barrett, ail of New York City, Hughes, Vandeventer 
& Eggleston and Braden Vandeventer, ail of Norfolk, Va., for Wm. H. 
Muller & Co., Limited. 

Kirlin, Woolsey, Campbell, Hickox & Keating, James H. Herbert, 
and John M. Woolsey, ail of New York City, and Baird, White & 
Lanning, of Norfolk, Va. (Edward R. Baird, Jr., and George M. Lan- 
ning, both of Norfolk, Va., of counsel), for Dartmouth Coaling Co., 
Limited. 

Burlmgham, Veeder, Masten & Fearey, of New York City, and 
Hughes, Vandeventer & Eggleston, of Norfolk, Va., for Henry Kaelin 
■& Son, Inc. 

Silas B. Axtell, of New York City, and Roper, Bowden, Cochran & 
Sands, of Norfolk, Va., for B. A. Barack. 

Baird, White & Lanning, of Norfolk, Va., for Swift & Co., Limited, 
and Anderson Clayton & Co. 

Paul W. Kear, U. S. Atty., and H. H. Rumble, Sp. Asst. in Admi- 
ralty to U. S. Atty., both of Norfolk, Va., for the United States. 

GRONER, District Judge. Libelant, on May 3, 192L filed its libel 
în this court against the steamship Oconee for necessaries furnished 
the ship at Bremen, Germany, in Feb'ruary, 1921. The vessel was at- 
tached by the marshal, and, by decree subsequently entered, sold at 
public auction for $25,500. Numerous pétitions hâve been filed in the 
cause, among them the pétition of the United States, claiming, as the 
holder of a preferred mortgage, priority of payment out of the fund 
in the registry of the court. The debt thus claimed to be secured is 
îargely in excess of the amount of the fund, and, if allowed, will leave 
nothing for distribution to the libelant or the other interveners. 

The Oconee was originally owned by the United States. On April 
26, 1920, she was sold to E. H. Green & Co. who, on July 2L 1920, 
with the consent of the Shipi5ing Board, sold her to the Oconee Steam- 
ship Company. The last-named, to secure the unpaid purchase price, 

®=3For otlier cases see same toplc & KEÎY-NXJMBEÎR In ail Key-Numbered DlgesU & Indexe* 
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executed 15 negotiable promissory notes, for $21,814.80 each, payable 
every 6 months, beginning October 26, 1920, and as security for thèse 
notes executed and delivered to the Shipping Board, for the account of 
the United States, a preferred mortgage on the whole of the vessel, 
which was duly recorded. Default was made in the payment of the 
second note, and the United States has intervened, by Hbel and pétition 
in this cause, to the end that its preferred mortgage may be foreclosed, 
and that the indebtcidness to it, evidenced by the promissory notes 
above mentioned, may be ascertained and paid. Exceptions, on behalf 
of other claimants, hâve been filed, in which two major questions are 
presented for décision : 

First. "Was the enactment of the statute known as the Shlp Mortgage Act 
of 1920, in so far as It purports to give a ship mortgage a preferred status, a 
valid exercise of congressional power? " 

Second. "If the statute is constitutional, does the compllance therewlth, 
which gives to a mortgage a preferred status, amount to constructive notice of 
the existence of the lien?" 

The Ship Mortgage Act is a part of the Merchant Marine Act of 
June 5, 1920, 41 Stat. 1000. In order to provide an American merchant 
marine "sufficient to carry the greater portion of its commerce and 
serve as a naval or military auxiliary in the time of war," and in order 
to encourage investment in ships and the financing of maritime ven- 
tures, Congress, in subsection C (a) of the act mentioned, provided a 
method whereby a mortgage on a vessel of the United States should 
hâve a preferred status. Certain prerequisites are provided in the act 
to be done by the mortgagor or the mortgagee, or both, in order that the 
benefits of the provision may accrue — for instance : The vessel must be 
a vessel of the United States of 200 gross tons or upward ; the mort- 
gage must include the whole of the vessel ; the mortgage must be in- 
dorsed upon the vessel's documents; it must be recorded as required, 
together with the time and date when the mortgage is so indorsed; an 
affidavit of good faith must be filed with the record ; there must be no 
waiver therein of the preferred status, and the mortgagee must not be 
an aHen. In the case now under considération it is conceded that ail 
of the requirements just named were duly complied with. 

In addition to the above, certain duties are imposed by the act upon 
the mortgagor and master, and penalties are provided for their neglect. 
Thus, in section E, the mortgagor is required to retain a certified copy 
of the mortgage on board, "to be exhibited by the master to any person 
having business with the vessel which may give rise to a maritime lien," 
etc., and the master of the vessel is required, "upon the request of any 
such person," to exhibit, with the documents of the vessel, a copy of 
the mortgage to such person. 

On behalf of the exceptants, it is now insisted that, even if the con- 
stitutionality of the act be decided afifirmatively, the burden is on the 
United States, as claimant under the preferred mortgage, to show that 
the master complied with the provisions of subsection E just quoted. 
This proposition will be dealt with in the concluding part of the opinion. 

[1] Erom ail of the foregoing it will be seen that the question first 
presented for décision hère is : Did Congress exceed the powers vest- 
280 F.— 59 
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ed in it by the Constitution in passing the so-called Siiip Mortgage Act 
(Act Jûne 5, 1920, subseç. C; 41 Stat. p. 1000). Article 3. (section 2) 
of the. Constitution of the United States reads as f oUo^ys : 

"The judicial Power shall extend to ail Cases, in Law and Bqulty, aris- 
ing ujider this Constitution, the r^aws of the Linitéd States, and Tieaties 
made, or which shall be made, under their Authority ; — to ail Cases affectinj; 
Ambassadors, other public Ministers and Consuls ; — to ail Cases of Admiralty 
and Maritime Jurisdictiôn," etc. 

And section 8, clause 18, of article 1, ejnpowers Congress to make ail 
laws necessary and proper for carrying into exécution the powers vest- 
ed in the government of the United States, or in any department or 
oiiBcer thereof. The original Judiciary Act (Act Sept. 24, 1789, | 9, 
1 Stat. 76) conferred upon the fédéral District Courts exclusive original 
cognizance of ail civil causes of admiralty and maritime jurisdictiôn, 
including ail seizures under tbe laws of the impost, navigation— 'or 
trade of the United States — saving to suitors, in ail cases, the right of 
a common-law remedy, where the common law is compétent to give it. 

Admittedlyj Congress has no other power to legislate on the subject- 
matter than is thus conferred, and where the power is questioned the 
duty of the court is to see whether the grant is broad enough to em- 
brace the spécifie act. Very early in the history of the country the 
jurisdictiôn of the District Court, in admiralty, to enforce payment of 
a mortgage upon a boat, was challenged, and by fréquent adjudications 
by the Suprême Court that question was settled in the négative. In 
The John Jay, 17 How. 399, 15 T. Ed. 95, Judge Wayne, on behalf of 
the court, said : 

, "It has been repeatedly decided in the admiralty and common-law courts in 
England, that the former hâve no jurisdictiôn in (]uestious of property be- 
tween a mortgàgee and thé owner. No such .lurisdiction has ever been exer- 
cised in the United States." 

And f urther on in the same opinion he says : 

It (a mortgage) "is a contract wlthout any of the eharacteristics or at- 
tendants of a maritime loan," and, "has nothing In it analogous to thcse 
contracts which are the subjects of admiralty jurisdictiôn." 

Likewise, in^the case of The J. E. Rumbell, 148 U. S.. 1, 13 Sup. 
Ct. 498, 37 L., Ed.. 345, whiçb was a contest between persons fumishing 
repairs and supplies, in the home port of the vessel, on the one hand, 
and the holders of à rriprtgage, on the other, the décision gave prece- 
dençe to the supply claims by virtue of a statute of the state wherein 
the supplies were furnished, and in the course of the oJDinion Mr. Jus- 
tice Gray, speaking for the court, said; ,; 

"An ordinary mortgage of a vessel. whether made to securo the purchase 
money upon the sale thereof, or to raiee money for gênerai purposes, is not 
a maritime contract. A court of adiniralty, therefore, ha. S no jurisdictiôn of a 
Hbel to foreclose It, or to assert ëither title or right of possession under it." 

' See, also, in the same connection, The Eclipse, 135 U. S. 599, 608, 
10 Sup. Ct. 873, 34 E. Ed. 269; People's Ferry Co. v. Beers, 20 How. 
(61 U.S.) 396, 400, 15 E. Ed. 961 ; The, Rupert City,(D. C.).213 Eed. 
263.. 273. . ...-,: : : ; . 
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In the light of the décisions iri thèse cases it Cannot be doubted that, 
unless there exists in Congress power to change the recognized and 
established law on the subject, the act of 1920 must be declared un- 
constitutional. 

On behalf of the exceptants, it is insisted that Congress possesses 
no such power; that, when the grant of admirahy and maritime juris- 
diction was surrendered by the states to the fédéral Government, 
neither more nor less was then surrendered than was understood at the 
time to be embraced within those terms, or, as was said by Mr. Justice 
Bradley, speaking for the court, in The Lottawanna, 21 Wall. 558, 
574, 22 L. Ed. 654: 

"The gênerai Sj-stein of maritime law which was familiar to the lavvyers 
and statesmen of the country when the Constitution was adopted was most 
certainly intended and referred to when it was declared in that instrument 
that the judicial power of the United States sliall extend 'to ail cases of 
admiralty and maritime jurisdiction.' " 

Or, as was said by Mr. Justice Catron, speaking for the court in 
People's Ferry Co. v. Beers, supra : 

"Its terms [admiralty jnrisdietion] are indefinite, and its true limits can 
only be ascertained by référence to what cases were cognizable in the mari- 
time courts when the Constitution was formed — l'or what was meant by it 
then, it must mean now." 

It is, therefore, argued that since the fédéral government may not 
exercise powers net granted, and since the courts hâve declared, quoad 
the grant in question, that only what was then embraced within the 
term "maritime" was granted, and hâve, likewise, decided that the thing 
which the statute now déclares to be maritime was not then so regard- 
ed, it follows that the act should be pronounced beyond the power of 
Congress, just as much so as if it had declared a mortgage on a house 
to. be maritime and enforceable in admiralty. The St. I^awrence, 1 
Black, 522-527, 17 L. Ed. 180. But this position, it seems to me, finds 
no support either in reason or the décisions of the courts. If it be cor- 
rect, this important branch of our national judicial system alone, of 
the entire structure, is immutable, flxed, and unalterable, responsive 
neîther to changing conditions nor to the necessities of modem com- 
merce, and subject to no expansion either at the instance of state or 
nation. That Congress, under the grant of admiralty jurisdiction, has 
power and authority to aller and amend the maritime law and make 
sub.stantive innovations therein cannot be doubted : for, if it were other- 
wise, this nation, whose coast line is more extensive and whose ocean- 
borne commerce isthe greatest in the world, would be placed alone, 
of the nations of the world, in a position where législation for the im- 
provement, enlargement and protection of thèse great interests would 
be impossible. As was pointed out by Mr. Justice Bradley in The 
Lottawanna, supra, 21 Wall. 577, 22 ly, Ed. 654: 

"Tt cannot be supposed that' the framers of the Constitution contemplated 
that the law [maritimel should forever remain unalterable." 

The earlier view of the limited character of the grant has gradually, 
but steadily, givien way to an interprétation more in harmony with 
modem necessities and world conditions, and the législation in question 
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goes no further than to establish in this country a statute of universal 
application in the maritime nations of Europe. Congress, recognizing 
that the investment of capital in shipping was necessary if the merchant 
flag of the nation was to be kept afloat, and recognizing, likewise, that 
to obtain capital provision should be made for its protection, enacted 
the law giving to a ship mortgage a preferred status. In doing this 
it doubtless ingrafted on the American maritime law a feature it did 
not formerly possess. Equally beyond question, it extended its terms 
beyond the conception of its meaning by the statesmen and lawyers of 
the country when the Constitution was adopted. 

But in neither respect was there anything more than a reasonable 
récognition of the characteristics and attendants of a maritime sub- 
ject. It was not expérimental, because, as has been already stated, the 
maritime nations of the world long ago provided by statute for a simi- 
lar condition. Neither can it be said to be an unlawful assumption of 
power by Congress, for its right to make substantive changes in the 
law has been recognized since the foundation of the govemment, and 
upheld by the courts. Instances in point are : The provisions in the 
Judiciary Act (1789), conferring jurisdiction on the District Courts in 
Admiralty to seizures under the impost, navisration, and trade laws ; 
the passage of the Limited Liability Act of 1851 (Comp. St. §§8020- 
8027) ; the act extending the jurisdiction in admiraltv to the waters of 
the Great Lakes (Act Feb. 26, 1845, 5 Stat. 726, c. 20) ; and the act of 
June 23, 1910 (Comp. St. §§ 7783-7787), giving a lien against a vessel 
for repairs furnished in her home port. Nor is judicial récognition of 
this power in Congfress difficult to find. Thus, in The I^ottawanna, 
supra, Mr. Justice Bradley said: 

"Congress undou'oteclly has authority under the commercial power. If no 
other, to introduce sueh changes as are likely to be needed." 

And in Providence S. S. Co. v. Hill Co., 109 U. S. 578, 3 Sup. Ct. 
379, 617, 27 L. Ed. 1038, the same learned justice says: 

"Whilst the gênerai maritime law witb slight modifleatlons Is accepted 
as law in this country it is subjéct to sueh amenduients as Congress may see 
fit to adopt" 

And in the case of The Scotland, 105 U. S. 24, 26 L. Ed. 1001, the 
court, in passing on the limited liability statute, used this significant 
language (105 U. S. 29, 26 L. Ed. 1001) : 

" * * • This particular rule of the maritime law had never been adopted 
in this country untll it was enacted by statute." 

And in the very récent case of Southern Pacific Co. v. Jensen, 244 
U. S. 214, Z7 Sup. Ct. 528, 61 L. Ed. 1086, L. R. A. 1918C, 451, Ann. 
Cas. 191 7E, 900, Mr. Justice McReynolds, speaking of the power de- 
rived by Congress under the Constitution to deal with the subject, says : 

"Consldering our former opinions, It must now be accepted as settled doc- 
trine that In conséquence of thèse provisions Congress has paramount power 
to flx and déterminé the maritime law which shall prevall throughout the 
country." 

Even in the case of , The John Jay, which is relied upon to sustain 
the position of the exceptants that Congress has no sueh power, the 
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court seemed to recognize the power of Congress to make a ship mort- 
gage maritime, for, after noticing the fact that it is so in England by 
virtue of St. 3" and 4 Vict, 65, says (17 How. 402, 15 h- Ed. 95) : 

"Until that shall be done in the United States, by Congress, the rule, In 
this partioular, must continue in the admiralty courts et the United States as 
it bas been." 

Congress having now acted, the omission existing in the law as it 
formerly stood is supplied, and the act must be held within the power 
of Congress, and therefore constitutional. 

[2] It is, however, further urged on behalf of the foreign supply 
lienors that a mortgage cannot take precedence over a lien for supplies 
impressed by the laws of another country, since the act cannot hâve 
extraterritorial efïect. In the case at bar the vessel in question was an 
American vessel, and "Congress, having created * * * this spe- 
cies of property, and conferred upon it its chief value," may also regu- 
late and détermine "the rights * * * of ^]\ persons dealing there- 
in." White's Bank v. Smith, 7 Wall. 656, 19 h- Ed. 211. Under the 
English maritime law neither of the foreign petitioners would hâve 
been entitled tp a lien, and while under the maritime laws of the United 
States they would hâve been so entitled, Congress bas, by the act in 
question, made such lien subordinate to that of the preferred mortgage, 
and petitioners seeking relief in an American court are bound by the 
law of the forum. The Scotland, 105 U. S. at pages 31, 32, 26 L. Ed. 
1001. 

[3] It is also insisted that in the instant case the pétition of the 
United States is insufficient, in that it does not allège compliance with 
the Ship Mortgage Act; the point being that it is not shown by the 
pétition that the master of the Oconee exhibited to the libelant a copy 
of the preferred mortgage or otherwise called attention to the existence 
of the same ; that the language of subsection E, "cause such copy, and 
the documents of the vessel, to be exhibited by the master to any person 
having business with the vessel," etc., when given proper effect, imposes 
upon the mortgagee the duty and obligation of seeing that the master 
notifies- every person furnishing supplies to a vessel, in a foreign port, 
of the existence of the mortgage, in order that such persons may act 
with open eyes. 

An examination of the pétition of the United States shows that it is 
there alleged that compliance in détail with the requirements of the 
statute was duly had. It is true it is not alleged that libelant, or the 
other intervening supply petitioners, had actual notice of the mortgage, 
nor is it specifically alleged that the master of the vessel exhibited a 
copy of the same to such persons ; but, conceding the master failed 
in this respect, and that petitioners were without actual notice, the ques- 
tion is : To what extent, if any, does this afifect the claim of the mort- 
gagee? The duty of having aboard the vessel a copy of the mortgage 
is, by the statute, specifically imposed upon the mortgagor, and the duty 
to exhibit it, upon the request of any person having business with the 
vessel, is imposed upon the master, and a penalty is provided for the 
failure of either to comply with the law; but it seems to be manifest 
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that thèse are not conditions précèdent to the acquisition by the mort- 
gage of a preferred status. 

By the terms of the act a preferred status attaches as" of the date of 
compHance with subdivision (a) of subsection D. The compHance with 
thèse provisions, as has been heretofore stated, is admitted, and the 
statute itself nowhere seems to contemplate any default on the part 
of the mortgagee for the failure of compHance with those sections of 
the act to be performed by the mortgagor and the master. The mort- 
gagor (the owner) is subjected to a penalty if he fails to dehver on 
board the ship a copy of the mortgage. The master is likewise subject 
to a penalty if he fails to exhibit the same when called upon. The mort- 
gagee, in the nature of things, has no control over either, and the act 
clearly does not contemplate the invalidity of the mortgage by reason 
of such failure on theirpart. It might hâve been more completely in 
the interest of f air dealing if provision had been made for the posting of 
copies of the mortgage in prominent parts of the vessel ; but to a per- 
son dealing on the crédit of the vessel, with knowledge of the statute, 
the provisions as they are afford ample protection, because by a simple 
inquiry of the master such person may ascertain and verify the title 
condition. 

What would be the efïect of a willful misrepresentation on the part 
of the màSter under such circumstances is not involved in this case, 
and need not be answered. But that Congress had the power to pro- 
vide, as it has, for the création of the lien, and make compliance with 
the conditions prescribed, constructive notice, seems to me to be beyond 
question. Indeed, it was so held by the Suoreme Court in the case of 
an act (Act July 29, 1850 [Comp. St. § 7778]) giving a mortgagee pre- 
cedence over a subséquent mortgagee or purchaser. White's Bank v. 
Smith, supra. And it would theref ore seem to be clear that ail persons, 
whose dealings with a vessel may give rise to claims which are by stat- 
ute made subordinate to the mortgage, are, when the provisions précè- 
dent of the mortgage are complied with, affected with constructive no- 
tice and bound by its terms. 

A decree will be entered, on présentation, overruling the exceptions 
to the libel and pétition of the United States, and the claims of the 
United States will be held superior to ail claims against the vessel 
other than preferred maritime liens, as defined by the statute under 
considération, if any such shall be established. 



ATLANTIC REFINING CO. v. PORT LOBOS PETROLEUM CORPORA- 

TION et al. 

CDistvict Court, D. Delaware. March 30, 1922.) 

No. 433. 

I. Courts i@âs343— Pétition In intervention may be flied only with leave of the 
court. 

In View of equlty rule 37 (19S Fed. xxvii, 11.5 C. C. A. xxvil), a pétition 
of intervention may be flled only by leave of the court, and whether per- 
mission to flle should be granted is to be determined from the allégations 

<g=»For other cases see same toplc & KEY-NUMBER in ail Key-Numberea Dlgesta & Indexes 
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of the pétition Itselt, considered in the light of the other pleadings and 
proceedings in the cause. 

2. Court* <@=3343— niing pétition to intervene does not make Intervener a party. 

Undor equity rule 37 (198 Fed. xxvil, 115 C. C. A. xxvii), the filing by 
leave of the court of a pétition to intervene as a party in a pending suit 
does not make the petitioner a party, but the original parties are entltled 
to be heard ou the question of his admission, and on filing hls pétition he 
should obtain an order of notice to them and hâve the pétition set 
down for a hearing, which hearing should be followed by an order denying 
or grauting leave to become a party. 

3. Courts ®=5343— Pétition in intervention must affirmatively show interest O'f in- 

tervener and necessity for protection. 

A pétition to intervene in a pending cause must, under equity rule 37 
(198 Fed. xxvil, 115 C. C. A. xxvii), affirmatively show that the petitioner 
has an interest in the litigation and that his intervention Is reasonably 
necessary to the protection of hls interest. 

4. Courts <s=9343— At hearing on intervention, weil-pleaded averments of pétition 

are tal<en as true. 

At the hearing on a pétition to intervene in a pending cause, well-plead- 
ed averments of the pétition, construed in the light of other proceedings in 
the cause, are to be taUen as true, and affldavits in opposition to the right 
to Intervene and counter aflidavits in reply thereto are not to be con- 
sidered, in view of equity rule 37 (198 Fed. xxvil, 115 O. C. A. xxvii), pro- 
viding that any une claiining an Interest in the litigation may be por- 
mitted to assert his right by intervention. 

6. Corporations ©=506 — Equity <S=>II4 — Persons aiready rcpresented by par- 
ty may become parties against plaintiff's objection; "quasi parties." 

The rule that a .strniiger to a suit wlU not lie perniitted, on hls appli- 
cation and over the objection of plaintilT, to become a défendant, is 
subject to exception where the person who seeks to be made a party de- 
fendant belongs to the class known as quasi parties; that is, those who 
are aiready represented in the suit, or come witbin the compass of the 
proceedings, such as stockliolders in a corporation, who are recognlzed as 
having such a status that the court may, on proper sbowing, make them 
parties défendant, notvrithstanding objections of plaintiCf. 

6. Corporations <g=>206— Stockholders can défend, where directors refuse to. 

Where it is alleged that the directors of a défendant corporation refuse 
to défend a suit to the préjudice of the stockbolders, equity wlll permit one 
or more stockbolders to intervene and become a party défendant, to pro- 
tect their own interest and that of ail other stockbolders who may chooSe 
to joln them in the défense. 

7. Corporations ©=3401— Common control does not prevent valid dealings be- 

tween corporations. 

Corporations controlled and managed by the same ofHcers and stock- 
bolders bave a right to deal witli each other, and the directors are pre- 
sumed to act houestly and according to their best judgment for the in- 
terest of ail. 

8. Equity ©=3114 — Definlte tangible tacts showing fraud must be alleged by péti- 

tion In intervention. 

A pétition in intervention founded on fraud and misconduct, which does 
not allège deUnite tangible facts to sustain the same charge of fraud, is 
insufficient. 

9. Corporations ©=3506 — Pétition by stocl<holders for leave to >iefend suit against 

corporation must allège facts constituting défense. 

A pétition by a stockholder, asking leave to be made a party défendant 
to set up a défense not made by the co)"poratlon, must disclose the facts 
constituting the défense. 

^»For other cases «ee same toplc & KBY-Nt'MBER in ail Key-Numbered Digests & Index** 
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10. Pleading <@=>8 (3)— Conclusions of law, not supported by facts, will be dis- 
regardea. 

Allégations in pétition in intervention by stockholder of défendant cor- 
poration tliat tlie directors ot the défendant were controlled by the plain- 
tlff, to its beneflt and to the détriment of the minority stockholders of 
défendant, are conclusions of the petitioner, which must be ignored, where 
allégations ot fact from which the court may draw its conclusions lu tlie 
matter are wholly wantlng. 

11. Corporations (S=::>506 — Pétition by stockholder to intervene and défend suit 
against corporation held insutficient. 

In a suit against a corixjration to restrain violation of a contract, pé- 
tition by stockholder of défendant corporation for leave to intervene and 
défend, which nierely stated that intervener intended to présent by ausv.er 
facts shovving that the contract was no longer in force, or, faillng in that, 
facts showinsr a différent construction should be placed on It than was 
placed thereon by a subséquent agreement, does not allège facts iudi- 
cating whether the défenses are frivolous or substantial, and is iu- 
sufficient. 

In Equity. Suit by the Atlantic Refining Company against the Port 
Lobos Petroleum Corporation and the Atlantic Lobos Oil Company. 
On pétition of Marcel Denis to intervene for the protection of his rights 
as stockholder of the Atlantic Lobos Oil Company. Pétition dismissed. 

Ira Jewell Williams, of Philadelphia, Pa., and Charles F. Curley, 
of Wilmington, Del., for plaintiff. 

William G. Mahaffy, of Wilmington, Del, and Winthrop Dwight, 
of New York City, for défendants. 

Andrew C. Gray and Herbert H. Ward, both of Wilmington, Del, 
and Alexander B. Siegel, of New York City, for petitioner. 

MORRIS, District Judge. The Atlantic Refining Company filed 
its bill of complaint against Port Lobos Petroleum Corporation and 
Atlantic Lobos Oil Company (hereinafter called the Oil Company), 
asserting that, under a contract of October 5, 1916, and suppléments 
thereto, the plaintiff is possessed of certain rights with respect to the 
transportation and delivery of fixed quantities of oil through the pipe 
Unes of the défendants at a specified price, charging that the défend- 
ants threaten, unless restrained, to exclude from their pipe lines oil 
that plaintiff is entitled to hâve transported and delivered, and pray- 
ing injunctive relief. The défendants appeared and filed an answer, 
alleging that the contracts in question do not confer upon the plaintiff 
a right to the transportation and delivery of the full amount of oil 
to which plaintiff asserts it is entitled. Thereupon Marcel Denis 
presented to the court his verified pétition, praying that he be per- 
mitted to intervene as a défendant on behalf of himself and others 
similarly situated, that he be permitted to file an answer on behalf 
of the Oil Company, and that he hâve gênerai relief. The allégations 
of the pétition upon which its prayers are based are that the petitioner 
is a stockholder of the Oil Company, that in presenting the pétition 
he acts on his own behalf and on behalf of a group of minority stock- 
holders of the Oil Company, that the plaintiff and its ofificers are the 
owners of the majority of the shares of the capital stock of the Oil 

^:=>For otlier caseii sec same topic & KBY-NUMBER lu aU Key-Numbered Dlgests & Indexes 
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Company, and that a majority of the directors of the latter company are 
designated by the plaintifï from persons directly connected with or 
controlled by the plaintifï. A further allégation is that the petitioner — 

"intends to présent by answer facts calling for the entire abrogation of tbe 
contract of October 5, 1916, upon the coiitinued existence of which the claim 
of plaintifï to relief dépends, and also Intends to show facts which, grantod 
the continued existence of said contract, requlres a différent construcfion 
from that given it by the so-called agreement of December 27, 1920, coercively 
and improperly entered into as aforesald, and the majority of votes for which 
were cast by directors who were directly interested in and some of whom wero 
directors of the plaintiff." 

Leave to file the pétition was granted and the pétition filed. There- 
after, on motion of the petitioner, an order was entered setting the 
pétition down for hearing on a specified day, and directing that the 
clerk of the court mail to the plaintifï and the défendants, or their 
solicitors of record, copies of the order and of the pétition. An an- 
swer to the pétition was filed by each of the parties to the cause. To 
the answers the petitioners sought to file an affidavit in the nature of a 
verified replication. This was objected to. That objection makes it 
necessary to ascertain the proper procédure upon a pétition for inter- 
vention, and particularly what the record at the hearing to détermine 
the right of a petitioner to be made a party to a cause may consist of . 

[1] While I find most helpful notes upon the gênerai subject of in- 
tervention in Ann. Cas. 1913D, 1031, and 123 Am. St. Rep. 280, an 
instructive essay thereon by Mr. Edward C. Eliot in 31 Am. Law Rev. 
377, and a discussion of the subject in Foster's Fédéral Practice, vol. 
2, p. 1283 et seq., 21 C. J. 341, and 20 R. C. L. 682, 1 fail to find there- 
in or in the reported cases a well-settled answer to the question hère 
presented. Certain steps in the procédure are, however, reasonably 
well fixed. A pétition of intervention may be filed only by leave of 
court. Stone v. Ingham, 105 Mich. 234, 63 N. W. 79. Bradley v. 
Trousdale, 15 La. Ann. 206; Equity Rule 37 (198 Fed. xxvii, 115 C. 
C. A. xxvii). Whether permission to file the pétition should or should 
not be granted is to be determined, I take it, from the allégations of 
the pétition itself considered in the light of the other pleadings and pro- 
ceedings in the cause. 

[2] The mère filing of the pétition pursuant to leave does not make 
the petitioner a party to the cause. The original parties are entitled 
to be heard on the question of his admission, and, upon filing his pé- 
tition, he should obtain an order of notice to them and hâve the péti- 
tion set down for a hearing. Doyle v. New York & N. E. R. Co., 14 
R. I. 55 ; Perrine v. Perrine, 63 N. J. Eq. 483, 52 Atl. 627. The hear- 
ing upon the pétition should be followed by an order denying or grant- 
ing leave to the petitioner to intervene and become a party. A form 
of an order granting such leave is set out in Ex parte Jordan, 94 U. 
S. 248, 24 L. Ed. 123. After a petitioner becomes a party, he stands 
to ail intents and purposes as if he had been an original party to the 
suit. Eastmore v. Bunkley, 113 Ga. 637, 39 S. E. 105; Rice v. Dur- 
ham Water Co. (C. C.) 91 Fed. 433 ; French v. Gapen, 105 U. S. 509, 
525, 26 h. Ed. 951. 
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[3] There still remains, however, the question as to what issues may 
be raised at the hearing to detéfrnine ' whether the petitioner may be 
made a party. It is clear that the pétition must show affirmatively 
that the petitioner has an interest in the Htigation and that his inter- 
vention in the cause is reasonably necessary to the protection of his 
interest (equity rule, 37 [198 Fed. xxvii, 115 C. C. A. xxvii] ; Blossom 
V. Railroad Ce, 1 Wall. 655, 17 L. Ed. 673 ; Sage v. Railroad Co., 96 
U. S. 712, 24 L. Ed. 641 ; Hovey v. McDonald, 109 U. S. 150, 3 Sup. 
Ct. 136, 27 L. Ed. 888; Williams v. Morgan, 111 U. S. 684, 699, 4 
Sup. Ct. 638, 28 L. Ed. 559; 11 Enc. of PI. & Pr. 506), and that de- 
fects in this regard may there be taken advantage of. 

[4] Consequently the crucial question is whether upon the hearing 
the well-pleaded averments of the pétition must be taken as true, or 
whether their accuracy and truthfulness may be determined upon op- 
posing and supporting affidavits. In Ex parte Gray, 157 Ala. 358, 47 
South, 286, 131 Am. St. Rep. 62, 65, in considering the proper practice 
in cases of intervention, the court said : 

"* • * The pétition for intervention is then filed, on which the court 
examines the pétition and on.swer, and sueh testimony, by affldavlt or other- 
wise, as may be produced, and détermines the question as to wliether the 
petitioner «hall be allowed to intervene and become a party to the suit." 

This is the only case found authorizing the raising of an issue of 
fact at the hearing had upon the petitioner's right to be made a party. 
In Henry v. Travelers' Ins. Co., 16 Colo. 179, 26 Pac. 318, on the con- 
trary, the court below had considered a pétition of intervention in 
connection with the other pleadings in the action, and had denied the 
petitioner's right to intervene. Èrror was assigned. The Suprême 
Court said: 

"The pétition of intervention having been presented in due form and in 
upt time, the question for our considération is: Does the pétition set forth a 
•State of facts in relation to the parties and the subject-matter of the litigation 
<>ntitling Henry to be made a party to the action as an intervener? This 
question must be determined from a considération of the matters set forth in 
the pétition, talieu in connection with the other pleading.s and proceedings in 
the action. In determining this question, whether upon application to file 
the pétition, or upon motion to strike out the pétition, or upon demurrer tji 
the pétition for insufïiciency, the averments of the pétition, so far as the 
same are well pleaded, must be taken as true. Mère uncertainty or am- 
i)iguity in the averments of the petitioti should not be held sufficient to de- 
feat the right of intervention without giving the usual opportunity to amend." 

The same court in Wood v. Denver City Waterworks Co., 20 Colo. 
253, 38 Pac. 239, 46 Am. St. Rep. 288, in applying the foregoing case, 
said that it was there held that — 

"In determining whether an application to intervene should be allowed, the 
averments pf the pétition, so far as the same are well pleaded, must be taken 
as true." 

I flnd no other cases upon this point. Equity rule 37 (198 Fed. 
xxvii, 115 C. C. A. xxvii) provides in part: 

"Any one claiminff an interest in the litigation may at any time be per- 

mitted' to assert his right by intervention. ♦ * »" (Italics ours.) 
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The language of the rule and, as I think, the sounder reason makes 
it necessary to conclude that at a hearing upon a pétition for interven- 
tion the .well-pleaded allégations of the pétition must be taken as true, 
and évidence aliunde niay not be heard. Consequently, the objection 
made by the original parties to the cause to the fihng by the petitioner 
of the affidavit in the nature of a replication must be sustained, and 
the affidavits filed by the original parties to the cause in the nature 
of answers to the pétition must be stricken from the files or ignored. 

[5] In vitvf of the foregoing conclusion, and of the fact that the 
pétition allèges that the petitioner is a stockholder of the défendant 
Oil Company, it becomes necessary nov^r to consider under what circum- 
stances a stockholder of a défendant corporation may be permitted to 
intervene as a party défendant. It is a well-established rule, to which 
there are few exceptions, that a stranger to a suit will not be permitted, 
on his own application and over the objection of the plaintiiï, to be- 
come a défendant. Ann. Cas. 1913D, 1035 ; Shields v. Barrow, 17 
How. 129, 146, 15 L. Ed. 158; Anderson v. Jack.sonville P. & M. R. 
Co-, 1 Fed. Cas. 842, No. 358. But that rule is not absolute, wliere 
the person who seeks to be made a party défendant belongs to the class 
known as quasi parties ; that is, "those who are already represented in 
the suit, or who corne within the compass of the proceedings pendente 
lite," such as stockholders in a corporation. Such persons are recog- 
nized as having a status in the suit by représentation, and the court 
may, upon proper shov/ing, make them parties défendant, notwithstand- 
ing objections of the plaintifï. Ann. Cas. 1913D, 1036. 

[6] Many reasons, such as the appearance of fraud, collusion, or 
bad faith on the part of the directors of the corporation, or where they 
stand in a dual relation, which prevents an unprejudiced exercise of 
judgment, or where a corporation threatens by collusion or otherwise 
to negle.ct the proper défense of a suit, hâve been held sufficient. 
United Copper Co. v. Amal. Copper Co., 244 U. S. 261, 263, 37 Sup. 
Ct. 509, 61 L. Ed. 1119; Dickerman v. Northern Trust Co., 176 U. 
S. 181, 188, 20 Sup. Ct. 311, 44 L. Ed. 423, Ann. Cas. 1913D, 1036, 
1037. Where it is alleged that the directors of a défendant corporation 
refuse to défend a suit to the préjudice of stockholders, a court of 
equity will permit one or more stockholders to intervene and become 
parties défendant, so as to file an answer, not for the corporation, but 
on their own behalf, to protect their own interest, and that of ail other 
stockholders who may choose to join them in the défense. Bronson 
V. La Crosse Railroad Co., 2 Wall. 283, 302, 17 L- Ed. 725 ; Guarantee 
Trust & Safe Deposit Co. v. Duluth & W, R. Co. (C. C.) 70 Eed. 803. 

[7] But corporations controlled and managed by the same ofïicers 
and stockholders hâve a right to deal with each other. Smith v. Chase 
& Baker Piano Mfg. Co. (D. C.) 197 Fed. 466, 471 ; Fletcher's Cyc. 
Corp. vol. 6, pp. 6848, 6849. As said in Corbus v. Gold Mining Ce, 187 
U. S. 455, 463, 23 Sup. Ct. 157, 47 L. Ed. 256: 

"The directors represent ail the stockholders and are presumed to aet hon- 
estly and accordlng to their best judgment for the interests of ail." 

[8, 9] A pétition founded upon fraud or misconduct, which does 
not allège definite, tangible facts to sustain the gênerai charge of fraiid. 
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is insufficient and cannot be sustained. Smith v. Chase & Baker Piatto 
Mfg. Co. (D. C.) 197 Fed. 466, 471. A pétition by a stockholder, ask- 
ing leave to be made a party défendant to set up a défense not made 
by the corporation, must disclose the facts constituting the défense; 
otherwise, the court has no means of knowing whether the défense, 
if permitted to be made, would be other than frivolous. 15 R. C. L. 
718; State v. J. & M. Paper Co., 4 Boyce (Del.) 246, 255, 88 Atl. 449. 

[10] Are the allégations of the pétition in the suit at bar sufficient 
to bring the petitioner within those circumstances which entitle a stock- 
holder to intervene as a party défendant in a suit against the corpora- 
tion? I think they are not. The pétition contains several conclusions 
of the pleader to the efïect that the action of the directors of the Oil 
Company was controlled by the plaintiff, to its benefit and to the détri- 
ment of the minority stockholders of the Oil Company; but thèse 
conclusions of the petitioner must be ignored, for allégations of fact 
from which the court may draw its conclusion in this matter are wholly 
wanting. 

[11] With respect to the défense to be set up the petitioner merely 
States that he "intends to présent by answer facts" to show that the 
contract of October 5, 1916, is no longer in force, or, failing in this, 
"to show facts" requiring a différent construction to be placed upon 
that contract than was placed thereon by an agreement of December 
27, 1920; but whether the indicated défenses are frivolous or substan- 
tial it is impossible to tell, for the facts upon which they are based 
are not set out in the pétition, and the proposed answer was not pre- 
sented therewith. Should the pétition be permitted to stand for an an- 
swer, as was permitted by ludge Lurton in Toler v. East Tennessee 
& C. Ry. Co.. (C. C.) 67 Fed. 168, it would contain no well-pleaded 
défense to the bill of complaint. 

The application to be made a party défendant must therefore be de- 
nied, and the pétition dismissed. 



AMEBICAN BANK & TRUST CO. et al. v. FEDERAL RESERVE BANK OF 

ATLANTA et al. 

(District Court, N. D. Georsia. Mardi 11, 1922.) 

No. 1,'5S. 

1. Banks and banking <g=.288i/2, New, vol. IIA Key-No. Séries— Fédéral reserve 

lianks can adopt reasonable measures to collect checks deposited with them 
at par. 

The fédéral reserve banlvS, iu the diseharge of their duties with respect 
to the collection of checks deposited with them at par, and in perform- 
ing the functions of a clearing house. as authorized by Fédéral Réserve 
Act. §§ 13, 16 (Oomp. St. §§ 9796, 9709), are empowered to adopt any 
reasonable measure designed to accomplish thèse purposes. 

2. Banks and banking <@=>288!/2, New, vol. MA Key-No. Séries— Fédéral re- 

serve bank can présent checks at drawee bank by agents. 

Where the banli on which checlis deposited in a fédéral reserve bank 
were drawn refuses to remit by mail without déduction of the cost of ex- 

,gcs>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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change, the reserve bank can employ any proper instrumentallty or agency 
to collect the checks from the drawee bank, and may legitimately pay 
the necessary cost of such service. 

3. Banks and banking <@=3288i/2, New, vol. MA Key-No. Séries— Daily collection 

of two or more checks drawn on same bank is not illégal. 

The process of the dally collection of checks by a fédéral reserve bank 
in the exercise of its clearing house functions is not rendered unlawful 
because of the fact that of the checks handled two or more of them may 
be drawn on the same bank. 

4. Banks and banking ^=>2S8y2, New, vol. IIA Key-No. Séries — Fédéral reserve 

uanks can pubiisli par clearance iist, but not include nonmember banks with- 
out consent. 

It is a legitimate feature of the fédéral reserve bank to publish a par 
clearance Iist ; that is, a Iist of banks on which checks are drawn that 
will be coUected at par by the fédéral reserve banks. But such Iist should 
not include the name of any nonmember bank without its consent, slnce 
a conclusion may be drawn from the appearance of a bank's name on the 
par llst that it agrées to remit at par. 

5. Banks and banking i®=9288i/2, New, vol. IIA Key-No. Séries— Fédéral reserve 

par clearance Iist can state that it includes ail banks in designated munioi- 
pality. 

The fédéral reserve bank can include in its published par clearance 
Iist the names of towns or citles, with a représentation that it will un- 
dertake to collect at par checks drawn on any bank, whether member or 
nonmember, in such town or city. 

In Equity. Suit by the Atnerican Bank & Trust Company and others 
against the Fédéral Reserve Bank of Atlanta and others. Decree en- 
tered for injunction as to part only of the acts of défendant com- 
plained of . 

Smith, Hammond & Smith, of Atlanta, Ga., and Orville A. Park, 
of Maçon, Ga., for complainants. 

Randolph & Parker, of Atlanta, Ga., and John W. Davis and Mont- 
goméry B. Angell, both of Nevi^ York City, for défendants. 

BEVERLY D. EVANS, District Judge. This case was heard by me 
on its merits, and after argument and due considération I find as fol- 
lows: 

[11 1. Under sections 13 and 16 of the Fédéral Reserve Act (Comp. 
St. §§■ 9796, 9799), the fédéral reserve banks are empowered to accept 
any and ail checks payable on présentation, when deposited with them 
for collection. 

2. Checks thus received must be collected at par. The fédéral re- 
serve banks are not permitted to accept in payment of checks deposited 
with them for collection an amount less than the full face value of the 
checks. 

[2] 3. In the dischare^e of its duties with respect to the collection of 
checks deposited with them, and with respect to performing the func 
tiens of a clearing house, the several fédéral reserve banks are em- 
powered to adopt any reasonable measure designed to accomplish thèse 
purposes. To that end a fédéral reserve bank may send checks to the 
drawee bank directly, for remittance through the mails of collections 
without cost of exchange. If the drawee bank refuses to remit with- 

^=3For other cases see same topic & KBY-NUMBER In ail Key-Numbered Digests & Indexes 
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dut déduction of the cost of exchange, it is in the power of the several 
fédéral réservé banks to emplby any propér instrumentality or agency 
tp co.Ugct the. checks f fpm the drawee bank, and it may legitimately 
pay the necessary cost of ,thîs service. 

[3] 4. The process of the daily collection of çhecks, irt the exercise 
of the clearing house functions, is not; rendered unlawful because of 
the f act that of the checks handled two or more of them may be drawn 
on the same bank, 

'. . [4, 5J 5. It is a legitimate feâtitre of the clearing house îunction of 
a fédéral reserve bank to pubîisha par clearattce list; that iâ, a list of 
banks oh whiGhehecksare drawn that will ,be coUected at 'par by the 
fédéral réserve banks. But, inasmUch as a conclusion may be drawn 
f rom thç appearânce of a bank's name on thé par list that it agrées to 
remit at par, or hasagreed to enter the par clearance System, I do not 
think such list should include the name of àny nonmember bank, unless 
such nonnïember bank consents. I see no objection to including in the 
par cleàrande list the names of towns or cities, with a représentation 
that the fédéral reserve bank will undertake to coUect at par checks 
dra'\?ifn on any bank (member or nonmember) in such town or city. 

6. In the inauguration of its par clearance System, I find that the 
Fédéral Reserve Bank of the Atlanta District was not inspired by any 
ulterior purpose to coerce or injure any nonmember bank which re- 
fused to remit at par. Specifically, I find the charge that the Fédéral 
Réserve Bank at Atlanta would accumulate checks upon country or 
nonmember banks until they reach a large amount, and then cause 
them to be presented for payment over the counter, so as to compel the 
plaintiffs to maintain so much cash in theîr vaults as to drive them out 
of business, as an alternative to agreeing to remit at par, is not sus- 
tained by the évidence. ' 

7. I find the évidence insufficient to sustain any charge in the bill 
that the Fédéral Reserve Bank was acting illegally, or exercising any 
right it had so as to oppress or injure the plaintiff banks. With regard 
to the pubhcation g the namès of nonmember banks on the Fédéral 
Reserve Bank's par list, while I do not think the évidence justifies a 
finding that such publication was done to injure or oppress plaintiff 
banks, nevertheless I do not think the names of plaintiff banks, or any 
of fhem, should be included in the list without their consent. 

The gênerai resuit of my findings is that the plaintiffs are entitled to 
the writ of injunction against the inclusion of their names on the par 
list without their consent, but are not entitled to an injunction for any 
other matter complained against the respondents. 

Let an appropriate decree be submitted, giving effect to the forego- 
ing findings. • , 
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In re NABORS. 

■ (District Gottrt, N. D. Alabama, E. D., at Annistou. May 16, 1922.) 

No. 96Î. 

Bankruptcy <s=3l4S(4)— Claim against the United States for a tort not an asset of 
estate. 

A claim of' bankrupt against the United States,: for a personal injury 
causetl by négligence of a soldier, not eriforceable, but payable ouly by 
spécial act of t'oHgress, held not an asset .of his estate wbieli passed to 
bis trustée. 

In Bankruptcy. In the matt.er of W, C. Nabors, bankrupt. On péti- 
tion to set aside discharge and reopen cause. Denied. 

Rutherford Lapsley, of Anniston, Ala., for petitioners. 
Blackmon & Holman, of Anniston, Ala., for bankrupt. 

CIvAYTON, District Judge. Nabors, the baiikrupt hère, was in- 
jured by a government motorcycle being driven by an enlisted soldier' 
of the United States Army on March 9, 1918. He has pending in 
Congï-ess a claim in the form of a bill to pay him $10,000 damages on 
account of his injury, and the court is informed that this bill has re- 
ceived the sanction of the Senate of the United States, but it has not 
passed the House of Représentatives. 

The petitioners, McAbee & Jenkins, show that they are creditors of 
the bankrupt, and that he is indebted to them in the sum of $348.95 
by provable claim, which has heretofore been duly filed and allowed in 
this> causé. The petitioners further show that on June 15, 1921, the 
bankrupt filed his voluntary pétition, with a schedule of assets and lia- 
bilities ; that in the conduct of said matter no dividend was paid to the 
creditors, and that on January 25, 1922, the bankrupt was discharged ; 
and the petitioners show that at the time of the filing of his pétition 
and his discharge the bankrupt failed to schedule as part of the assets 
of his estate his right of action or claim for damages accruing to him 
for injuries sustained by him in collision with the motorcycle herein- 
before mentioned. 

The petitioriers pray for an order setting aside the discharge and re- 
opening the case for fiirther appropriate proceedings in the matter, 
to the end that the aforesaid right of action or claim of the bankrupt 
may be administered as a part of his estate. The above claim for in- 
juries sustained in the manner above described by the bankrupt, be- 
cause of the négligent act of a soldier of the United States, is not a 
légal liability against the government. If such a claim be paid at ail, 
it will be paid because of the sensé of justice or generosity of the Con- 
gress. It is manifest that this claim of the bankrupt against the United 
States government does not pass to the trustée or creditors in bankrupt- 
cy as a part of his estate. 

A claim for unliquidated damages resulting in personal injuries on 
account of négligence is not a provable debt. Imbriani v. Anderson, 
76 N. H. 491, 84 Atl. 974; In re New York Tunnel Co., 159 Fed. 688, 
86 C. C. A. 556; Brown & Adams v. United Button Ce, 149 Fed. 48, 
79 C. C. A. 70, 8 L. R. A . (N. S.) 961, 9 Ann. Cas. 445, 565 ; Weisfield 

ÉsaFor other cases see same topic & KBY-NUMBBR In ail Key-Numbered Dlgests &' Indtxa» 
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V. Beale, 231 Pa. 39, 79 Atl. 878; Kellogg v. Schuyler, 2 Denio (N. 
Y.) 73; In re Schuchardt, 8 Ben. 585, Fed. Cas. No. 12483; Beers v. 
Hanlin (D. C.) 99 Fed. 695. The principle underlying this case dif- 
ferentiates it from a claim for the conversion of personal property, 
for the latter is a provable debt, because it does not arise out of in- 
jury to the person. Pitcairn v. Scully, 252 Pa. 82, 97 Atl. 120; Cole 
V. Roach, 37 Tex. 413; Fingold v. Schacter, 223 Mass. 274, 111 N. 
E. 903. 

The principle controlling in this case is stated in German Bank, etc., 
V. U. S., 148 U. S. 573, 13 Sup. Ct. 702, 37 L. Ed. 564, to be that— 

"It is a well-settled rule of lâw that the sovemment is not liable for the 
nonfeasances or misfeasances or négligence of its offlcers, and that the only 
remedy to the Injured party in sueh cases is by appeal to Congress." 

And that — 

"If this he treated as a case of tort, then it Is clear that the govemment is 
not liable, not only on the ground above stated, but because, under the act of 
Congress conferring jurisdietion upon the Court of Claims (24 Stat. 505, c. 
859), there is an express exception of cases sounding in tort." 

It is established beyond dispute that the alleged claim is based en-' 
tirely on the tort committed by one of the govemment soldiers, and 
the matter hère must be governed by the rule declared in the above 
adjudicated case. It follows that the cause of action for the personal 
injury does not pass to the trustée in bankruptcy or the creditors, and 
that aie bankrupt's claim for personal injuries cannot be administered 
as a part of the bankrupt estate. North Chicago Street Ry. Co. v. 
Ackley, 171 111. 100, 49 N. E. 222, 44 L. R. A. 177; Jones v. CHfton, 
101 U. S. 225, 25 L. Ed. 908; Brandies v. Cochran, 112 U. S. 344, 5 
Sup. Ct. 194, 28 L. Ed. 760. 

The title to property which is vested in the trustée of the bankrupt 
estate is governed by section 70 of the Bankruptcy Act (Comp. St. § 
9654). The position of the petitioners, that the title to the claim 
against the govemment for damages became vested in the trustée under 
subdivision 3 or under subdivision 5 of said section, is not tenable. 
The first-named subdivision deals with technical powers under the 
common law, and does not apply to the right of action for personal in- 
jury. The other subdivision passes to the trustée — 
"property which prior to the flUng of the pétition he could by any means 
hâve transferred, or which might bave been levied upon and sold under judi- 
cial process against hlm." 

The claim hère, for damages growing out of a tort alleged to hâve 
been committed against the person of the bankrupt, manifestly could 
not hâve been levied upon and sold under judicial process. Moreover, 
the alleged claim being only of a personal nature, the bankrupt could not 
be compelled to prosecute it. Rights of action arising upon contract, or 
from the unlawful taking or détention of or injury to the bankrupt's 
property, pass to the trustée as assets ; but this does not include an ac- 
tion for tort resulting in personal injury. The authorities above cited 
sustain this proposition. 

Accordingly decree and order will be entered sustaining the demur- 
rer to the pétition, and denying the relief prayed for by the petitioners. 
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MARSHALL VENTILATED MATTRESS CO. v. D'ARCY SPRING CO. 

(Circuit Court of Appeals, Sixtli Circuit. May 2, 1922.) 
Nos. 3S68, .3574. 

1. Patents <@=3328— 1,246,081 for spring cushion, held valid and infringed. 

ïlie Genge patent, No. 1,246,081, for a spring cusliion or mattress, 
claims 6 and 7, lield valid and infringed ; claims 8 and 9 held void for 
laek of invention. 

2. Patents <s=3328— 1,172,344, for cushion structure, held not infringed. 

Tlie D'Arcy patent, No. 1,172,344, for a cusliion structure, claim 3, held 
not infringed. 

3. Trade-marks and trade-names and unfair compétition (g=968 — Complainant held 

entitled to injunction against unfair compétition. 

Complainant, manufacturer of a spring known as the "Marshall spring," 
though the patent on the same had expired, held entitled to an injunction 
against a cireular issued by défendant, headed "Marshall Springs Now 
Manufactured by" défendant, as at least suggesting that the business of 
making the springs had been taken over by défendant. 

Appeal and Cross-Appeal from the District Court of the United 
States for the Southern Division of the Western District of Michigan ; 
Clarence W. Sessions, Judge. 

Suit in equity by the Marshall Ventilated Mattress Company against 
the D'Arcy Spring Company. From the decree, both parties appeal. 
Modified. 

Taylor E. Brown, of Chicago, 111., for plaintiff. 

Otis A. Earl, of Kalamazoo, Mich. (Chappell & Earl, of Kalamazoo, 
Mich., on the brief), for défendant. 

Before KNAPPEN, DENI SON, and DONAHUE, Circuit Judges. 

DENISON, Circuit Judge. The Marshall Company brought suit 
against the D'Arcy Company for infringment of the Genge patent, No. 
1,246,081, dated November 13, 1917, for a spring cushion for mat- 
tresses, and alleged also infringement of trade-mark rights in the vi'ord 
"Marshall," and unfair compétition in trade. The D'Arcy Company 
denied any trespass in thèse respects, and by its answer and counter- 
claim alleged infringement by the Marshall Company of patent No. 1,- 
172,344, dated February 22, 1916, issued to D'Arcy for a cushion 
structure. The District Court found that plaintiflf must fail upon the 
trade-mark and unfair compétition issues ; that claims 6, 7, 8, and 9 of 
the Genge patent were valid, and were infringed by défendant; and 
that claim 3 of the D'Arcy patent (the only one sued upon) was not in- 
fringed by the plaintiff. Both parties appeal. 

[1] The Genge patent is illustrated in the drawings as applied~to a 
mattress; the device which is said to be an infringement is an automo- 
bile cushion, and the latter form only need be considered. The patent 
bas to do only with the virire and spring framework and construction 
underneath the upholstering. It shows an upper and lower horizontal 
frame ; the lower one carries a mass of closely adjacent upright spiral 
springs, arranged in longitudinal rows parallel to the front of the cush- 

^ssFoT other cases see same tapie & KEY-NUMBER in ait K«y-Nuinbered Digests & Indexes 
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ion. Each frame is approximately rectangular, though with rounded 
corners, and is madé df a heavy wire, bent into thé' appropfiate shape. 
In connection with the front , wire of the upper frame, which consti- 
tutes the upper front edge of the cushion, Genge has what he calls a 
truss. It is a wire of about the same quahty as the front edge wire, 
hes back of it in the same horizontal plane, and perhaps 3 incïfies dis- 
tant, and for the central half of its length is parallel to the front wire. 
Its ends are inclined forward in the same horizontal plane until they 
meet and join the frame at the front corners. The central and parallel 
portion of this truss is connected or tied to the front rod by three wire 
cross-ties, which Genge calls struts. The truss extends back over 
iand lies along the top of and engages with the second row of springs, 
and its attachment to the front rod is rigid enough so that it sinks down 
with the front rod in a unitary way when the weight of the occupant 
cornes upon the cushion. It thus tends to maintain the proper relation 
between the front part of the cushion and the part further back. 

Based upon this described structure, Genge makes the following 
claim: 

"(6) In a mattress or cushion comprlsing a base defining the bottom outline 
of said mattress or cushion, résilient, elastlc nieans supported on said base, 
a top border frame defining the top outline of said mattress or cushion, said 
top border frame ha vins a reinforcing truss connected to one side thereof, said 
tniss overlying and engagiiig a part of the re.silient elastic means adjacent 
that side of the border frame to which it is connected, and ineluding inclined 
members attached to the frame at the ends of the side which it reinforces." 

The controversy over the validity of this claim has involved the par- 
ticular meaning of "truss." We cannot think it is a completely appro- 
priate term, when applied to the.se wire structures. The dominant idea 
of a truss is that its members are fitted to interpose against the ex- 
pected strain their capacity for résistance to longitudinal compression 
and are sufficiently rigid so that they will not buckle. Of course, any 
wire which can be easily bent into the f orm of this top f ramework 
and truss has a limited capacity for resisting longitudinal compression 
without buckling ; and there is a very imperf ect analogy between the 
performance of thèse parts and a typical truss in a building or bridge 
construction. However, the analogy is not fully lacking, and in thèse 
devices the distinction between the mère cross brace and the form 
which Genge calls a truss is not without importance. It is apparent 
that, if the so-called truss did not hâve inclined ends, but was for its 
whole length parallel to the front edge wire, and if each end was fîrmly 
attached to the side wires, and it was fairly rigid, it would, when taken 
in connection with other similar cross braces further back, or with the 
rear edge of the frame, serve as a truss for the front edge wire. There 
is no inhérent necessity that any member of a truss structure be diag- 
onal. Square or lattice trusses are familiar, though perhaps they usu- 
ally hâve diagonal members also. In such a structure the degree of 
truss efifect wOuld dépend upon the degree of rigidity of the side wires 
and of their corner joints with the front edge wire. Unless this rigid- 
ity were sufficient, the side wires would tend to bend at the ends of 
the cross brace, and so there would be a yielding af ter the cross brace 
or square truss had exhausted its effect. 
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Regardless of the prior printed art, it is not to be doubted that the 
défendant, long before the Genge patent, had made in large quantities 
spring cushions, , which in this part of the structure were precisely 
like those nowsaid to infringe, excepting that it had used this com- 
pletely parallel çross brace ôr square truss; and the only question of 
validity, therefore, is whether there was patentable invention in angling 
the ends of this cross brace forward and attaching them to the ends 
of the sides. 

It is true that there would not ordinarily be invention in merely sub- 
stituting a truss with angling members for a truss with rectangular 
members ; but Genge was not only working in a field of imperf ect an- 
alogy, as above pointed out, and in one where a great variety of cross 
bracing had been tried without developing this peculiar application, but 
he also obtained, at least in theory, from his peculiar angling form 
two new results, He secured some benefit from interposing the direct 
endwise thrust résistance of the angling members of his truss as against 
the tendency to pull the front corners nearer together if the front edge 
wire should bend, and he also permitted the second row of springs, 
with which the truss engaged, to yield downward with the front edge 
or as on a hinge, in a manner or to an extent which would not occur 
with the completely parallel brace or truss. A combination of some 
measure of truss effect with some additional freedom of yielding in 
the front part of the top indicates such a probability of useful interde- 
pendent action that we cannot say it was nonpatentable. We there- 
fore agrée with the District Court that this claim 6 was valid, and the 
same conclusions must follow as to claim 7. 

Claims 8 and 9 are, in effect, broader. True, they hâve ah additional 
apparent limitation calling for the cross struts Connecting the truss 
wire with the front edge wire; but such cross connections were prés- 
ent commonly irt many earlier structures, including that manuf actured 
by défendant, and this élément cannot serve as a limitation importing 
patentability. On the other hand, thèse claims omit the requirement 
that any portion of the truss rod should be inclined toward the front 
rod and attached thereto, and thus omit the only élément of invention 
which we find in the structure, so far as involved in this case. They 
cannot be limited to a truss having thèse inclined ends, unless we over- 
look the distinction which was evidently intended to be made. Without 
such limitation thèse claims read directly upon the earlier manufacture 
of the défendant. We think they must be considered invalid. 

Infringement of claims 6 and 7 is denied only because the inclined 
end members of the truss are not attached to the frame "at the ends 
of the side which it reinforces." In defendant's form the front edge 
wire and the side wires are continuons and turn the corners with a 
sharp and short bend, at which bent portion there will be increased ré- 
sistance, against some strains. It is difficult to say that the front wire 
ends and the side wire begins exactly at the center of the curve ; either 
wire may be considered as gôing around the bend. Defendant's in- 
clined truss member is fastened to this side wire at or close to the 
point where the curve ends and straightens out into the side wire. 
There would be no little tendency for the side wires to bend and yield 
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at this point of contact, in case of an inward or outward strain upon the 
edge wire near its center; and this must be the test. The distance 
from the corner up along the end wire to the point of brace attachment 
détermines the leverage exerted at that point and tending to produce a 
bend. In the patented form this leverage is eHminated, in defendant's 
f orm it is negligible ; in the old nonincHned form it is substantial. The 
avoidance of that tendency in the side wire to bend at the end of the 
brace or truss is the advantage which Genge attained by attaching his 
trusses at the ends of the front edge wire. It is not necessary to say 
just how far away from true parallelism the ends of the cross brace or 
truss may be incHned, without becoming the "inclined members" of 
the claim but we think that in this structure they are inclined down 
to and attached at the ends of the front edge wire within the meaning 
of claims 6 and 7 } 

[2] In the cross-suit upon the D'Arcy patent, claim 3 is involved. It 
reads as follows : 

"In a spring stmcttire, the combination of tlie bottom border frame of wire, 
coiled springs, spring supporting bars secured to said border wire, a cushion 
cover having its lower edges wrapped around said border frame, and bind- 
ing members of sheet nïetal curved in cross section disposed to embrace said 
bottom border frame and said cover, the distance between the edges of said 
securing members being less than the diameter of the border frame whereby 
the cover is secured to the frame and a métal bindlng edge provided for the 
cover." 

It is sufficient to say of this patent and of the plaintiff's alleged in- 
fringing structure that, if we give to the claim the very narrow range 
of équivalents authorized by the small inventive step, if any, which 
D'Arcy took, we must conclude that there is no infringement. Dis- 
cussion of the détails would not be profitable. We agrée with the 
conclusion of the trial court that in plaintiiï's structure the lower edges 
of the cushion cover are not so "wrapped around" the border frame 
that the clips form "a métal binding edge for the cover," within the 
only meaning which can safely be given to that phrase. 

[3] The remaining question is as to the claimed trade-mark rights 
and unfair compétition. Défendant began its sale of this article by put- 
ting out a circular which contained an illustration of a cushion spring 
hke that made by plaintiflf, including the truss of the Genge patent. 
This circular was headed "Marshall Springs Now Manufactured by 
D'Arcy Spring Company." Counsel argue on the one hand that 
"Marshall" or "The Marshall Line" is plaintifif's gênerai trade-mark 
applied to ail its output of différent articles and indicating origin, and, 
on the other hand, that "Marshall Springs" had become the trade-name 
of springs made under a certain Marshall patent, which at this time 
had recently expired. The testimony in this record is far from satis- 
factory as to whether the term "Marshall Springs" had acquired this 
significance in the appropriate market (see the Singer Case, 163 U. S. 
169, 16 Sup. Ct. 1002, 41 L. Ed. 118), and we conclude that the case 
does not require a décision of the questions so argued. The only evi- 

1 In Plaintiff's Exhibit 3, showing defendant's structure, the clips at the 
ends of the truss bave become loose, and do not show the original point of at- 
tachment. We assume that they were as illustrated in defendant's circular. 
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dence of any claimed violation of plaintiff's rights on this branch of 
the case is found in the issue of this circular. It was almost immediate- 
ly discontinued, only a few copies having gone out. We think the 
plaintiff at the time of filing the bill was entitled to an injunction against 
this circular, for a spécial reason to be mentioned; and there is no 
occasion to go further. This reason is that the use of the phrase "now 
manufactured by" in this association suggests, if it does not indicate, 
that the business of making the Marshall springs had been taken over 
by défendant. The circular actually produced the impression upon 
some of plaintiff's customers that plaintiff had gone out of business. 
The fact that the circular had not been continued long after filing the 
bill hardly justified the complète di.smissal of the bill as to this branch 
of the complaint. We think that for this dismissal clause of the de- 
cree there should be substituted an order for an injunction against 
this particular circular, and without further finding as to the broader 
complaint. 

The costs would not be important on this issue, as the gênerai costs 
of the suit were awarded to the plaintiff, and there were none separate- 
ly applicable. We see no room for any accounting of damages as to this 
circular. Ludington v. Léonard (C. C. A. 2) 127 Fed. 155, 62 C. C. A. 
269; Gaines v. Rock Spring Co. (C. C. A. 6) 226 Fed. 531, 543, 141 
C. C. A. 287. 

After the appeal record was filed in this court, the D'Arcy Company 
applied to hâve the case reopened for further proofs, and supported 
this application by affidavits tending to show that the truss with inclined 
ends in this combination was developed by engineers of the Nordyke 
& Marmon Company, and was communicated by them to Genge in the 
summer of 1916. The Marshall Company met this application by the 
claim that sufficient diligence in the discovery of this évidence was not 
shown and by proof of facts in explanation or déniai of the applicant's 
affidavits. The issue is wholly one of fact. Without undertaking its 
décision in its présent form, it is enough to say that the origination of 
the idea by the Nordyke & Marmon Company and its communication 
from that source to Genge at a date earlier than Genge's réduction to 
practice, do not appear with that degree of certainty or highly persua- 
sive inference which would hâve justified us in reopening the case when 
the motion was filed, and in overlooking the D'Arcy Company's lack of 
diligence in not discovering this évidence for more than a year after its 
answer was filed, although it knew that the Nordyke & Marmon Com- 
pany had been large users of this class of cushions, and although it 
made inquiry and search among several less prominent users. The 
motion to reopen must be denied. 

The case is remanded, with directions to set aside the decree and en- 
ter a modified decree in accordance with this opinion. Each party 
will pay its own costs in this court. 
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ROSSMAN V. UNITED STATES. 

(Clrciilt Court of Appeals, Siith Circuit. May 2, 1922.) 
No. 3620. 

1. Internai revenue <g=32— Statutes held impliedly repealed by National Prohibi- 

tion Act. 

Rev. St. I 3242 (Comp. St. § 5965), penalizing the carrying on of th& 
business of manufacturing stllls, etc., without paying the spécial tax, 
and section 3265 (Comp. St. | 6003), penalizing tlie failure of any peraon 
manufacturing any stlll, etc., to notify the collector before its removal 
Irom the place of manufacture, are repealed by implication by the Na- 
tional Prohibition Act. 

2. Intoxicating iiquprs <©=»223 { I )— Charge of uniawfui possession of "distilling ap- 

paratus" not limited to completed stiil. 

Where coutits for having possession of property designed for the manu- 
factv^re of intoxicatlng liquor bitended for use in violation of National 
Prohibition Act, tlt. 2, S 25, and for uniawfui possession for sale of a 
utensil intended and designed or Intended for use in uniawfui manufac- 
ture in violation of section 18, furtber described the property and utensil 
as a still and distilling apparatus, the words "distilling apparatus" could 
iiot be lim{ted to a completed still fully equipped and ready for opération, 
but mîght cover a 15-gallon pot and coil of copper tubing or worm, which, 
' when connected by gooseueclî, would produee a completed still. 

3. Intoxicating liquors <s=}233(2), 236(19)— Evidence held admissible, and to war- 

rant flnding that possession of distilling apparatus was not for saie for legiti- 
mate purposes. 

In a prosecution for violations of the National Prohibition Act, it was 
the duty of the jury to conslder évidence that witnesses told défendant 
they wanted to buy a still to malce corn whisky, that he told them he had 
a still, and sold them a copper utensil and copper worm as a still to be 
used for such pui"pose, and took the purchasers to bis codefendant to hâve 
the means of Connecting them supplied, and from such évidence could 
properly flnd that défendant was not in possession of such articles, and 
was not offering them for sale, for legitimate purposes. 

4. Crifflinal law <s=>878 (4)— Conviction on each of two counts for violation of Na- 

tional Prohibition Act held unwarranted. 

Assumlng that National Prohibition Act, tit. 2, | 25, prohibiting the pos- 
session of property designed for the manufacture of liquor intended for 
uniawfui use, Includes such possession for purpose of sale, there could be 
no conviction on a count under that section, and also on a count under 
section 18, relative to possession for sale, where the évidence showed con- 
clusl-rely that possession was for purpose of sale only, and not for de- 
fendant's own use in manufacturing liquors. 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Ohio ; D. C. Westenhaver, Judge. 

Solomon Rossman was convicted of violations of the National Pro- 
hibition Act and revenue \aws, and he brings error. Rêver sed in part,, 
and afïirmed in part. 

George W. Edwards, of Youngstown, Ohio, for plaintiff in error. 

D. J. Needham, Asst. U. S. Atty., of Cleveland, Ohio (E. S. Wertz,. 
U. S. Atty., and D. J. Needham, Asst. U. S. Atty., both of Cleveland, 
Ohio, on the brief), for the United States. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

Cs>Far other cases sec same topic & KEY-NUMBER le ail Key-Numbered DlgesU & Indexa». 
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DONAHUE, Circuit Judge. Solomon Rossman was convicted in 
the United States District Court, Northern District of Ohio, Eastern 
Division, upon four of the five counts of an indictment charging the 
plaintiff in error and Emile Faller jointly with violations of the Na- 
tional Prohibition Act (41 Stat. 305) and the revenue lavi^s of the United 
States., 

The first count charged them with the unlawful possession of cer- 
tain property, known as a still and distilling apparatus, designed for the 
manufacture of intoxicating liquor in violation of the National Prohi- 
bition Act. The second count charged them with unlawfully and 
feloniously possessing for sale a certain utensil, known as à still and 
distilling apparatus, designed and intended for use in the unlawful 
manufacture of intoxicating liquor in violation of the same act. The 
third and fourth counts charged, respectively, offenses under sections 
3242 and 3265 of the Revised Statutes (Comp. St. §§ 5965, 6003). The 
fifth count charged a conspiracy between the plaintiff in error, Emile 
Faller, and divers other persons, to the grand jurors unknown, to en- 
gage in and carry on the business of manufacturing stills in violation 
of law. 

The District Court, on motion of the plaintiff in error, quashed the 
fifth count of this indiclment. Emile Faller having pleaded guilty, 
the plaintiff in error, Solomon Rossman, was tried separately upon the 
other counts of this indictment, and a gênerai verdict of guilty was re- 
turned by the jury. A motion for a new trial was overruled, and de- 
fendant sentenced to pay fines of $100 each on the first, second, and 
fourth counts, and $200 on the third count, and that the défendant be 
confined in the Stark County Workhouse. at Canton, Ohio, for 60 days 
from and after the 14th day of April, 1921. 

[1] It is conceded by counsel for the government, and properly so, 
that sections 3242 and 3265 of the Revised Statutes are repealed by im- 
pHcation by the National Prohibition Act. United States v. Yugino- 
vich, 256 U. S. 450, 41 Sup. Ct. 551, 65 L. Ed. 1043, declded by the Su- 
prême Court, June 1, 1921 ; Gray v. United States (C. C. A.) 276 Fcd 
395. 

It is insisted upon the part of the plaintiff in error that the verdict of 
guilty on the first and second counts of this indictment is not sustained 
by the évidence. The government offered évidence tending to prove 
that Prohibition Officers D. M. Brown and Roy C. Wilton, on Octo- 
ber_5, 1920, called at the store of the plaintiff in error in Youngstown, 
Ohio, and informed him they desired to purchase a still, and that they 
wanted this^ still to make corn whisky ; that the plaintiff in error said 
to them : "I hâve some stills over hère in the window." Thereupon 
he exhibited to them a number of copper pots or utensils that were 
then and there in his possession, and offered to sell to them a 15-gal- 
lon still for $25 ; that, after making some objections to the price de- 
manded, thèse prohibition agents asked the plaintiff in error if he knew 
of a tinsmith who would put a gooseneck on the copper pot or utensil, 
so as to perrnit the attachment of a coil of copper tubing or worm there- 
to. The plaintiff replied that he did know such a tinsmith, but refused 
to give his name or address unless Brown and Wilton would buy the 
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still. Thereupon Brown and Wilton left the store of the plaintiff in 
error, but returned early in the afternoon of the foUowing day, and 
purchased this copper pot or utensil from the plaintiff in error at the 
price demanded the night before, and also purchased a coil of copper 
tubing or worm for $13.50, in addition to the price paid for the pot; 
that the plaintiff in error then took Brown and Wilton, together with 
this copper pot or utensil and the coil of copper tubing, to the shop of 
his codefendant, Emile Faller, a tinsmith, who in considération of $11 
then paid to him by Brown and Wilton, made and affixed a gooseneck 
to the copper pot and supplied the union for the purpose of attaching 
the coil of copper tubing or worm to this gooseneck, thereby producing 
a completed still, ready for opération, from the material purchased 
from Rossman, with the sole addition of the gooseneck and union sup- 
plied by Faller. 

[2] It is insisted upon the part of the plaintiff in error that this évi- 
dence does not show that he was in possession of a still, because it 
was not a still until the tinsmith had supplied the means of attaching 
the worm to the copper pot or utensil. The trial coui t properly over- 
ruled the motion of plaintiff in error for a directed verdict, based sole- 
ly upon this contention, and submitted the case to the jury. The first 
count of this indictment charges the défendants with having in their 
possession certain property designed for the manufacture of intoxi- 
cating liquor intended for use in violation of section 25 of title 2, of 
the National Prohibition Act. The second count charges the défend- 
ants with the unlawful possession for sale of a certain utensil designed 
and intended for use in the unlawful manufacture of intoxicating liq- 
uor, in violation of section 18, title 2, of the National Prohibition Act. 

It is true that each of thèse counts, after stating the offense in the 
language of the statute, désignâtes both the "property" named in the 
first count and the "utensil" named in the second count as "a still and 
distilling apparatus." This is but a further description of the "prop- 
erty" and "utensil" intended for use in the unlawful manufacture of 
intoxicating liquor, and unlawfully in the possession of the défendants, 
as charged in the first and second counts of this indictment. If it were 
conceded that thèse descriptive words "still and distiUing apparatus" are 
necessary, in addition to the descriptive words used in the statute, to 
describe f ully the offenses charged, and not mère surplusage, neverthe- 
less the phrase "distilling apparatus" cannot be limited to a completed 
still, fuUy equipped and ready for opération. Certainly the two most 
important parts of a still, to wit, a 15-gallon pot or utensil and the coil 
of copper tubing or worm, may constitute "distilling apparatus," with- 
in the meaning of that term as used in this indictment. 

[3] It was the duty of the jury, in the détermination of this ques- 
tion, to take into considération the évidence offered by the government 
that thèse prohibition agents informed the plaintiff in error that they 
wanted to buy a still for the purpose of making corn whisky ; that he 
told them he had a still for sale, and did sell them this copper utensil 
and copper worm as a still to be used for the purposes named; and 
that in connection with such sale he took the purchasers and the prop- 
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erty purchased by them to his codefendant, Faller, to hâve the means 
of Connecting thèse articles supplied. ït is undoubtedly true, as claimed 
by counsel for plaintiff in error, that thèse articles hâve legitimate uses 
for which they can lawfully be sold; but from the évidence in this 
case the jury could properly find that the défendant was not in posses- 
sion thereof , and was not offering the same for sale, for such legitimate 
purposes. 

There is, however, another question in this case, that was not pre- 
sented by counsel for plaintiff in error, either to the trial court or to 
this court; but, in view of the fact that it is vital to the défendant, 
we think it should be considered by this court in the disposition of this 
error proceeding. Wiborg v. U. S., 163 U. S. 632, 659, 16 Sup. Ct. 
1127, 1197, 41 L. Ed. 289; Clyast v. U. S., 197 U. S. 207, 222, 25 Sup. 
Ct. 429, 49 L. Ed. 726; Crawford v. U. S., 212 U. S. 183, 194, 29 Sup. 
Ct. 260, 53 !.. Ed. 465, 15 Ann. Cas. 392; Tucker v. U. S., 224 Fed. 
833, 841, 140 C. C. A. 279; Mor.se v. U. S., 174 Fed. 539, 544, 98 C. 
C. A. 321, 20 Ann. Cas. 938. 

[4] Section 25, on which the first count of this indictment is based, 
prohibits the possession of property designed for the manufacture of 
liquor intended for vise in violation of title 2 of the National Prohibi- 
tion Act. Section 18, on which the second count of the indictment is 
based, prohibits the possession for sale of any utensil, contrivance, ma- 
chine, etc., designed or intended for use in the unlawful manufacture 
of intoxicating liquor. The possession of this character of property 
is an essential élément of each of the offenses charged in the first and 
second counts respectively. If section 25 comprehends and includes 
property designed for the manufacture of liquor intended for use by 
any person, including a possible purchaser, then the évidence necessary 
to sustain the second count of this indictment would also sustain the 
offense charged in the first count, and in that event the défendant could 
not be convicted upon both the first and second counts. Nielsen, Peti- 
tioner, 131 U. S. 176, 188, 9 Sup. Ct. 672, 33 L. Ed. 118; Reynolds 
v. U. S., 280 Fed. 1, decided by this court April 4, 1922. 

It is wholly unnecessary to décide, and we do not décide, whether 
section 25 is broad enough to include intended use by a purchaser, or 
is limited to such intention on the part of the person manufacturing 
or in possession of the same, for the reason that there is no évidence in 
this record tending to show that the plaintiff in error intended to use 
this property for the manufacture of intoxicating liquors in violation 
of the National Prohibition Act ; but, on the contrary, the évidence 
conclusively shows that he was in possession of this property for the 
purpose of .sale. Therefore, regardless of the proper construction of 
section 25, the défendant, upon the évidence in this case and the law 
applicable thereto, could not be convicted upon both counts; but the 
évidence and the law fully sustain his conviction upon the second 
count. 

For the reasons stated, the conviction , and sentence upon the first, 
third, and fourth counts are reversed, including" the money fines as- 
sessed upon each of thèse counts, and the 60 days' imprisonment in 
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the Stark County Workhouse, at.Ganton, Ohio, and the conviction and 
sentence upon the second count is affirmed, including the fine assessed 
by the court on this count. 



GRAINE V. OLIVER CHILLED PLOW WORKS. 

(Circuit Court of Appeals, Ninth Circuit. May 1, 1922.) 
No. 3816. 

1. Négligence i@=>20— Shipper of dangerous machine held négligent as to carrler's 

employé. 

In a complaint for injuries to a ship employée wliile liaiullinf; a potato 
digger, allégations tliat tlie defeutlant manufacturer Hliipped the machine 
without removing therefrom ahfirp knives, wliicli were coiicealed from 
View, and without guardiug those linives, or informiug tlie carrier of the 
danger, held to show the niacliiue was so iiilierently dangerous as to 
impose a liability on the siiipper ind'ependont of auy coutract relation 
with the injured employée. 

2. Négligence <3=9l 1 1 (3)— Intervention of independent cause between négli- 

gence alleged and injury is matter of défense. 

The intervention oï a failure of the carrier to warn its employées of 
the danger of liandling a machine shippcd hy défendant as an inde- 
pendent cause of the employee"s injury, while liandling th« machine, is a 
matter of défense. 

3. Négligence <s=356(l )— Shipment of dangerous machine held proximate cause of 

injury to carrier's employée. 

The négligence of a shipper in delivery for shipment of a machine on 
which there were concealed knives. not guarded to protect those who 
handled the machine, without waming to the carrier of the character of 
the shipment, is the proximate cause of the injury to an employée of the 
carrier while handling the machine. 

In Error to the District Court of the United States for the District 
of Oregon; Robert S. Bean, Judge. 

Action at law by Harry Graine against the Pacific Steamship Com- 
pany and the Oliver Chilled Plow Works to recover damages for per- 
sonal injuries sustained by the plaintifif while in the employ of the de- 
fendant Steamship Company. From a judgment dismissing the action 
as against the Oliver Chilled Plow Works, after that defendant's de- 
murrer to the complaint was sustained, plaintiff brings error. Reversed, 
with directions to overrule the demurrer. 

The action is against the l'acific Steamship Company and Oliver Chilled 
Plow Works to recover damages for Personal injuries sustained by the plain- 
tiff while in the employ of the défendant the ra<ific Steamship Company on 
board its vessel the City of Topeka. It is alleged in the complaint that the 
défendant the Oliver Chilled Plow Works was the shipper of a potato digger 
by the City of Topeka; that said défendant placed the potato digger on the 
wharf where the ship was taking ou a cargo of miscellaneous freight by the 
use of ship's appliances commonly used in loading freight; that the potato 
digger was constructed witli knives and other sharp parts, which were con- 
cealed from view and were not observable : that in shipping the potato dig- 
ger said défendant had negligently and earelessly failed to remove the knives 
and Sharp parts, or to box or coveu or shield the same, so that they would 
not haye exposed persons engagea iu handling the machine to the danger of 
cutting their hands while carrying the same into the hold of the ship, ail of 

ig=For other cases see same topic & KEY-NUMBER la ail Key-Numberea Digests & Indexes 
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whîch was well known to said défendant by properly inspecting the machine 
before shipment ; that while plaintifC was engaged in carrying tUe potato dig- 
ger across the floor of the hold of sald vessel, as he was required to do, the 
fore and middle fingers of his left hand became caught in the knives and 
other Sharp parts of the potato digger, causing the plaintiff to lose his said 
Angers, and he was damaged in the sum of $10,000 and in the further sum of 
)f2,150. 

The défendant the Oliver Chilled Plow Works demurred to the complaint 
on the ground that it dld not state a cause of action against said défendant. 
The demurrer was sustained, and, no application being made by the plaintifï 
to amend the complaint, the action was dismissed as to the défendant the 
Oliver Chilled Plow Works, l'iaintiff brings error. 

Wm. P. Lord and Arthur I. Moulton, both of Portland, Or,, for 
plaintiff in error. 

Oglesby Young and George A. Pipes, both of Portland, Or., for de- 
fendant in error. 

Before ROSS, MORROW, and HUNT, Circuit Judge,s. 

MORROW, Circuit Judge (after stating the facts as above). The 
défendant the Oliver Chilled Plow Works contends that there was no 
contractual relation or direct privity between the plaintiff and that de- 
fendant, imposing upon the latter the duty of warning the plaintiff of 
the concealed danger incident to the handling of the machine in the 
usual manner in storing it on board the ship. The absence of con- 
tractual relations between the plaintiff and the défendant the Oliver 
Chilled Plow Works and lack of privity between the parties are not de- 
nied, but the duty of that défendant to warn the plaintiff of the danger 
in handling the machine, as a duty to ail persons so related to its car- 
riage, is insisted upon by the plaintiff. It is further contended by the 
défendant Oliver Chilled Plow Works that its failure to warn the 
plaintiff of such concealed danger was not, under the circumstances, 
the proximate cause of the injury, but that the failure of the défend- 
ant the Pacific Steamship Company to inspect the machine and warn 
the plaintiff, as an employée of the latter, of such concealed danger, 
was the proximate cause of the injury. 

Did the défendant the Oliver Chilled Plow Works, as the shipper 
of such a machine, owe a duty to the employées of the carrier to exer- 
cise reasonable care to see that the machine was in a reasonably safe 
condition for handling by the employées of the carrier? It is not al- 
leged that the Pacific Steamship Company had notice of the concealed 
danger incident to the handling of the machine, or had reasonable cause 
to suspect that there was such concealed danger in the structure of the 
machine, or in its fitness for safe shipment. 

In the Nitroglycérine Case, 15 Wall. (82 U. S.) 524, 21 1. Ed. 206, 
a box had been delivered to the défendants, composing the firm of 
Wells Fargo & Co., express carriers. The box contained no notice of 
îts contents. The shipment was made in New York to be carried to 
San Francisco. The box was carried in the usual manner and deliver- 
ed in the office of the défendants in Sian Francisco, where it exploded, 
killing a number of persons and injuring the premises occupied by the 
défendants, and other premises of the plaintiff leased to and occupied 
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by other parties. The box was found to hâve contained nitroglycérine. 
One of the questions the court was called upon to détermine was wheth- 
er the carrier was negh'gent in not requiring of the shipper notice of 
the contents of the box when it was offered for shipment, and its dan- 
gerous character. Mr. Justice Field, speaking for the court, held that 
it was not the duty of the carrier — 

"to know the contents of any package offered to liim for carriage when there 
are no attendant circiimstances awakening his suspicions as to the character. 
that there can be no presumptlon of law that he had such kuowledge in any 
particular case of that kind, and that he cannot accordingly be chargée], as a 
matter of law, with notice of the properties and character of pa»kages tlius 
reeeived. * * * The défendants, being innocently ignorant of the contents 
of the case, reeeived in the régulât course of their business, were not guilty 
of négligence in introduciiig it into their place of business and handllng it in 
the same manner as other packages of similar outward appearance were 
usually handled." 

In the case of Parrott v. Barney, 1 Sawy. 423, 18 Fed. Cas. 1236, 
No. 10,773 (the Nitroglycérine Case in the lower court), Judge Sawyer 
reviews the authorities upon this question very fully and says : 

"There was no négligence under the clrcumstances, in not inquiring as to 
the contents of the package. The défendants were acting in the ordinary 
course of their business. It was a culpable violation of duty ou the part of 
the owner to deliver a daugeroua article exhlbiting no external indications 
of its real character, without Informing them as to the danger. In the exer- 
cise of his lawful rights, every man has a right to act on the hypothesis that 
every other person will perform his duty and obey the law ; and in the ab- 
sence of any reasonable ground to think otlurwise, it is not négligence to 
assume that he is not exposed to a danger, which can only come to him 
through a disregard of law on the part of some otlier person. Jetter v. N. 
Y. & H. K. R. Co., 2 Keyes [*48 N. ¥.] 154 ; Earhart v. Youngblood, 27 Pa. St. 
332 ; I>eyo v. N. Y. Cent. R. R. Co., 34 N. Y. 10, 11 ; Curtisi v. Mills, 5 Car. & 
P. 489." 

In the leading English case of Brass v. Maitland, 119 Eng. Rep. 940, 
944, Lord Campbell, C. J., said : 

"It would be strange to suppose that the master or mate, having no reason 
to suspect that goods offered to him for a gênerai ship may not safely be 
stored away in the hold, rnust ask every shipper the contents of every pack- 
age. If he is not to do so, and there Is no duty on the part of the shipper of 
a dangeroua package to give notice of its contents or quality, the conséquence 
is that without any remedy agalnst tlie sliipper, although no blâme is imput- 
able to the owners or those employed by them, this package may cause the 
destruction of the ship and ail her crew and the lives of ail who sail in her." 

[ 1 ] We are not, however, determining the sufficiency of the complaint 
to State a cause of action against the Pacific Steamship Company. That 
question is not before us. We are dealing with the single question: 
Does the complaint state facts sufficient to constitute a cause of action 
against the défendant the Gliver Chilled Plow Works ? That défend- 
ant contends substantially that the machine was not so imminently or 
inherently dangerous as to impose a liability upon the shipper independ- 
ent of contract. The complaint allèges the fact that plaintifï was in- 
jured by handling the machine shipped by the Oliver Chilled Plow 
Works and that the dangers incident to such handling were concealed 
from view and were not observable; that the knives and other sharp 
parts had not been covered, guarded, or removed, and that plaintiff 
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was not informed of such danger. We think this statement is suffi- 
cient to constitute a liability independent of contract, subject, however, 
to the détermination of the next question. 

[2, 3] It is next contended by the défendant the Oliver Chilled Plow 
Works that under the rule of proximate cause fhe complaint states 
facts sufficient to introduce the défendant carrier as an independent 
agent between the shipper and the plaintiff, whose failure to warn the 
plaintifï of the danger incident to the handling of the machine was the 
proximate cause of the injury. This contention is based upon a- mère 
inference. If it is a fact, it is a matter of défense for this défendant. 
It was not stated in plaintifï's complaint and he was not required to do 
so. But, assuming that such an inference might be drawn, or that the 
pleadings might be made to présent such a défense, what, then, would 
be the application of the rule of proximate cause? 

This question has been before the courts in many cases, arising in a 
great variety of relations between the parties ; but we shall not attempt 
to State the conclusions of the court in any except in such cases as are 
of admitted authority and applicable to the facts stated in the com- 
plaint before us. In Milwaukee, etc., Railway Co. v. Kellogg, 94 U. S. 
469, 24 L. Ed. 256, Mr. Justice Strong, delivering the opinion of the 
Suprême Court, said (94 U. S. on page 474, 24 L. Ed. 256) : 

"The true rule is that what is the proximate cause of an injury is or- 
dinarily a question for the jury. It is not a question of science or of légal 
linowledge. It is to be determined as a fact, in view of the circumstances of 
fact attending it. The priraary cause may be the proximate cause of a disas- 
ter, though it may operate through successive instruments, as an article at the 
end of a chain may be moved by a force applied to the other end, that force 
belng the proximate cause of the movement, or as in the oft-citeU case of the 
squib thrown in the market place. Scott v. Shepherd, 2 W. Bl. 892. The 
question always is: Was there an unbroken connection between the wrongful 
act and the injury, a continuons opération? Did the facts constitute a con- 
tinuons succession of events, so linked together as to make a natural whole, 
or was there some new and independent cause intervening between the wrong 
and the injury? It is admitted that the rule is difficult of application. But 
It is generally held that, in order to warrant a flnding that négligence, or an 
act not amounting to wanton wrong, is the proximate cau.se of an, injury. it 
must appear that the injury was the natural and probable conséquence of the 
négligence or wrongful act, and that it ought to hâve been foreseen in the 
light of the attending circumstances." 

In the later case of Insurance Co. v. Boon, 95 U. S. 117, 24 L. Ed. 
395, the same learned justice said (95 U. S. on page 130, 24 L. Ed. 395) : 

"The proximate cause is the efficient cause, tlie one that necessarily sets 
the other causes in opération. The causes that are merely incidental or in- 
struments of a superior or controlling agency are not the proximate causes 
and the responsible ones, though they may be nearer in time to the resuit. It 
Is only when the causes are independent of each other that the nearest is, of 
course, to be charged wlth the disaster." 

The court then quotes from Mr. Phillips in his work on Insurance 
as foUows : 

"The maxim 'causa proxima spectatur' afCords no help in thèse cases, but 
Is, in fact, fallacious; for if two causes conspire, and one must be chosen, 
the more scientifie inquiry seems to be, whether one is not the efllclent cause, 
and the other merely instrumental • • * or the consummation of the 
catastrophe." 
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The court quotes further: 

"In case of the concurrence «f différent causes, to one of wMch It is neces^ 
i^ary to attrlbute the loss, it is to he attributed tp the efficient predominatlng 
péril, whether it is or is not in activity at the consumma tien of the disaster. 
* * * The proxitnate cause, as \ve hâve seeri, is the dominant cause, not 
the one which is Incideiital to that cause, Its raere instrument, though the 
latter may be nearest in place and time to the loss." 

The English case of Farrant v. Barnes (1862) 11 C. B. N. S. 553, 
142 Eng. Rep. 912, is very much in- point. The action was to recover 
damages for an injury sustained by the plaintifï from the breaking of 
a carboy labeled as contaiiling "acid," without any further identifica- 
tion. The carboy in fact contained nitric acidj an exceedingly corro- 
sive and dangerous liquid. While the plaintifï was carrying the carboy, 
part of the contents escaped, and, flowing over the plaintifï, injured 
hirri. The original producer and shipper was the défendant Barnes, 
whose forernan delivered the carboy to one Russell, who delivered it to 
the plaintiiï. The latter was the servant of Russell, the carrier. The 
carboy was to be carried to its destination according to the accustomed 
course of business. Erle, C. J., said: 

"The application to the plaintiff being an application to take charge of and 
to earry and dellver a dangerous article, it was the duty of the défendant 
(tlie shipper), who knew the danger, to talve care that the dangerous character 
of the article should be made linown to ail persons who were to be concerned 
in the carrlage of it." 

Willes, J., was of the same opinion. He said: 

"A person who glves another dangerous goods to carry, goods which require 
more care aiid caution than ordinary merchandise, and which are liliely in 
the absence of such caution to in,1\ire persons handling them, Is bound to glve 
notice Of their dangerous character to the party employed to carry them, and 
is liable fc«" the conséquences which ai*e likely to ensue from the omission to 
give such notice." 

Af ter referring to cases supporting this doctrine, the court continues : 

"Where a person employs another to carry an article which from its dan- 
gerous character requires more than ordinary care, he must give him rea- 
sonable notice of the nature of the article, and if he falls to do so he is re- 
tiponsible for the probable conséquences of his neglect." 

This case lias been cited as an, authority in this country in a number 
of cases. In Schubert v. Clark, 49 Minn. 331, 51 N. W. 1103, 15 E. R. 
A. 818, 32 Am. St. Rep. 559, there is a review of the leading Ameri- 
can authorities upon the subject and a striking application of the priii- 
ciple of liability of the producer or manufacturer of an article who puts 
it on the market with a concealed danger and injury results therefrom. 
It was held, as stated in the .syllabus of the case : 

"If one engaged in the business of manufaetoring goods not ordinarily of a 
dangerous nature, to be put iipon the market for sale and for iiltimate use, so 
iiegllgently constructs an article that by reason of such négligence it will 
obvlously endanger tlie llfe pt limb of any one: who maf use it, and if the 
manufacturer, knowing such defects, and knowlng that the same are so con- 
cealed that they are not likely to be discovered', pnts the article in his stock 
of goods for sale, hé is liable îor injuriés caused by such négligence to one 
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info whose hands the dan^erous implemont cornes for use in thé usual cours» 
of business, even thougli tliere be no contract relation between tlie latter and 
the manufacturer." 

In the récent case of Bryson v. Hines (C. C. A.) 268 Fed. 290, 11 A. 
L. R. 1438, several fédéral and state authôrities are cited where the 
question has been carefully considered. In answer to the défense set 
up in that case that "one injm-ed by a dangerous or defective instru- 
mentality in the hands of another person cannot recover against a third 
person who sold or furnished it, because of lack of privîty of contract," 
the court said (268 Fed. on page 294, 11 A. L. R. 1438) : 

"But tlie opposite rule applles wliere the person selling or furnishiug: tlie 
article or instrumenta lity kuows it to he dangerous, and also knows.it will hff 
used l)y other persons not aware of the danger ; and tbis rule holds, evcn it 
the person to whom the article was sold knows the danger. Watera-Pierce 
Oil Co. V. Deselnis, 212 U. S. 159, 179, 29 Sup. Ot. 270, 53 U Ed. 453 : O'Briet; 
V. American Bridge Co., 110 Minn. 3&1, 125 N. W. 1012, 32 Ij. R. A. (N. S.) 980. 
136 Am. St. Rep. 503, and numerous authôrities cited; Huset v. J. I. Case 
Thresliing Machine Co., 120 Fed. 865, 57 C. C. A. 237, 61 L. R. A. 303. In such 
case the additional tort of the buyer In concealing the danger does not caneel 
that of the seller ; the person injured has his remedy against two vvrong- 
doers, instead of one." 

We think that under the weight of authôrities the complaint states 
a cause of action against the défendant the Oliver Chilled Plow Works. 
The judgment of the District Court is accordingly reversed, with di- 
rections to overrule the deniurrer. 



McCREE V. DAVIS, Director General of Raiiroads. 

(Circuit Court of Appeals, Sixth Circuit. April 14, 1922.) 

No. 3590. 

(.Carriers ®=)307(l)— Raiiroad, as private carrier, may contract against li- 
ability for négligence. 

A railroad company, though a common carrier, when acting outside 
the performance of its légal duties, may contract as a private carrier 
and stipulate against liability for injury to persons causéd by its négli- 
gence. 
2. Carriers <g=s>307 (4), 320(1)— Contract against liability for wlllfui or wanton 
négligence invalld; willful or wanton négligence as affecting limitation of lia- 
bility held for jury. 

Plairitiffl, a eircus performcr, by her contract with a circus company, 
reléased it from any liability for Personal Injuries which might be sus- 
tained by her while being transportée! in the circus train, and also any 
railroad company engaged in moving such train, whether due to the fault 
or Tiegligence of employés of either company. The circus company niade 
a contract with défendant railroad company, by which tlje latter agreed 
to furnish trackage, motive power, and crew to move the circus train 
over 3. designijted route ; the contract providlng that, while so employed, 
the rnembers of the crew should be deemed servants of the circus com- 
pany, and that défendant should not be liable to such company, nor to 
any person or persons, for jh jury to any persons or property transported 
thereunder, causéd by defects in tracks, négligence of the train crew, "or 
arisirig fl-om any cause whatsoey,er." Plaintiff, while traveling in the 

^îfe=7For other cases see satne toplc & KKV-NVMBSR in ail Key-Numbered Dlgiesta & Indexe» 
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circus train, was injured in a collision between tliat train and a train of 
défendant. Held tliat, wliile the latter contract was effective to release 
défendant from liability for ordinary négligence, it was invalid, as 
against public policy, as a release from liability for willful or wanton 
négligence, and évidence tending to show that those in charge of de- 
fendant's train ignored block signais, which gave warning of the train 
ahead, and crashed at full speed into the circus train, which was standing 
still, was sufficient to require submission to tlie jury of the question of 
willful or wanton négligence. 

In Error to the District Court of the United States for the Western 
Division of the Northern District of Ohio ; D. C. Westenhaver, Judge. 

Action at law by Hettie McCree against James C. Davis, Director 
General of Railroads, as Agent (Michigan Central Railroad Company). 
Judgment for défendant, and plaintiff brings error. Reversed. 

The plaintiff in error, hereinafter called the plaintiff, commenced an action 
in the United States District Court for the Northern District of Ohio, West- 
ern Division, against Walkor D. Hines, Director General of Railroads, to re- 
cover damages for personal injuries sustained by her on the 22d day of June, 
1918, in a collision between two railway trains on the Unes of the Michigan 
Central Railroad Company at Ivanhoe, Ind., which collision, it is averred in 
the pétition, was caused by the wanton and willful négligence of the défend- 
ant in moving a train of cars on the tracks of the Michigan Central Railroad 
Company and approacliing the rear of the train on which plaintiff was riding, 
at the rate of 60 miles an hour, notwlthstanding the block signais, with which 
the defendant's railway System was equlpped, were displayed far in the rear 
of the forward train, in such manner as to show that the track In the rear of 
plaintiff's train was not clear, and that to proceed along such track would 
resuit in a collision. Later the défendant in error, James C. Davis, the présent 
Director General of Railroads, as Agent under section 206 of the Transporta- 
tion Act of 1920 (41 Stat. 461), was substituted as défendant in this action, 
and will hereafter be designated as défendant in this statement of facts and 
opinion. 

Hettie McCree is the wife of Reno McCree, both of whom are circus per- 
formers. Early in 1918 they entered into a joint contract with the circus 
Company, which contract provides, in substance, that the plaintiff and her 
husband would release and forever discharge the Hagenbeck-Wallace Shows 
Company from ail claims, damages, llabilities, and causes of action for per- 
.sonal injury or loss of property sustamed while in performance of duty, or 
whlle travellng in circus trains, or on railway tracks or yards, whether due to 
the fault or négligence in any degree, if any, of the circus company, its agent 
or employés, or any transportation company, its offieers or servants, in any 
manner, and also a release and discharge of every railroad company, Its 
offlcers and servants, engaged in transporting the Hagenbeck-Wallace Circus, 
from ail claims, demands, liabilities, and causes of action for injury to person 
or property while on its tracks or yards, or while being transported by such 
company. The contract further provided that the plaintiff and her husband 
would protect, indemnify, and save harmless the Hagenbeck-Wallace Shows 
Company with respect to any money it might be compelled to pay or sur- 
rénder, or to which it may be subject, in conséquence of any accident or in- 
jury or death of the plaintiff or her husband while occupying circus cars, 
or while upon the track of any railroad company, and further authorized the 
Hagenbeck-Wallace Shows Company to asslgn this contract to any such rail- 
road to be used in its défense. 

The Hagenbeck-Wallace Shows Company on the 28th day of May, 1918, 
entered into a contract with the Michigan Central Railroad Company and the 
Indiana Harbor Belt Railroad Company, each for itself and not for the other, 
by the terme of which contract thèse railway companies agreed to furnish 
tracks, siding, motive power, and crews necessary for the transportation of 
the Hagenbeck-Wallace Shows Company circus trains over their respectiva 
Unes from Toledo, Ohio, to FrankUn Park, 111., via a number of stations ta 
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Mîchigan and Tndiana, and to deliver at Franklin Pafk, 111., the loaded èquip- 
ment and circus cars and train to the Chicago, Mllwaukee & St. Paul Rail- 
way. The fifth paragraph of this contract reads in part as foUows: 

"Fifth. The llability of the respective parties hereto as to ail persons and 
property transported or to be transported in pursuance of this agreement shall 
be governed by the provisions thereof, and in that behalf it is agreed that this 
contract is not made with the said railroad company as a carrier, either 
common or spécial, of the said persons or property or any thereof (the com- 
pensation to be paid by said second party being whoUy inadéquate considéra- 
tion for any such undertaking), but as a hirer to the party of the second part 
of the motive power and of men to operate the .same, and of the rlght to use 
the road and tracks of the said railroad company, to the extent necessary In 
the premises, and that the conductors, engineers, trainmen, and other em- 
ployés furnished by the said railroad company hereunder shall, as between 
the parties hereto, while engaged in such employment, be deemed to be the 
servants of the party of the second part, and that the said railroad company 
shall not be liable to the said party of the second part, nor to any person or 
persons, for any injury or damage which may happen to said persons, cars, 
or property to be or which will be transported hereunder, which may be caus- 
ed by defeet in said railroad or tracks or unsuitableness thereof for such 
transportation, or by the négligence of said conductors, engineers, trainmen, 
or other servants, or any or either of them, or arislng from any cause what- 
soever." 

This contract was made pursuant to Freicht TarifE I. C. O. 5105, filed with 
the Interstate Commerce Commission May 29, 1918. 

About 11 o'clock p. m., .Tune 21, 1918, and after the night performance in 
Michigan City, Ind., the plaintifC and her husband retired to thelr sleeping 
berth in the car provided for them by the circus company. This car, with 
three or four other sleeping cars, was attached to the rear part of the circus 
train, consisting of about 25 cars in ail, which train was to be transported 
that night, to Hammond, Ind. Neither the plaintifC nor her husband paid any 
passenger fare, but accepted the transportation provided for them by the circus 
company in accordance with their contract with that company. 

There Is évidence in this record tending to prove that, as this section of 
the circus train approached Ivanhoe tower about 3:45 a. m. on the 22d of 
June, it was eompelled, on account of a hot box, to stop about 300 feet east 
of the E. .T. & E. tracks and east of Ivanhoe tower, where there is a spur 
track leading from the Michigan Central to the Gary & Western tracks; that 
the circus train moved on the crossover and stopiwd with about 10 or 11 
cars remaining on the main track of the Michigan Central and about 14 or 
15 cars on the crossover track to the Gary & Western; that east of Ivanhoe 
tower the tracks of the Gary & Western Railroad parallel the tracks of the 
Michigan Central for a distance of 4 or 5 miles. There is also évidence tend- 
ing to prove that the Michigan Central was then equipped with automatic 
block signais; that the Ivanhoe tower was equipped with such a signal, and 
also with other arms to indicate whether the crossover track was open or 
not ; that directly east of the Ivanhoe tower there are a séries of block 
signais ; that, whenever a train is in one block, the signais in thè flrst block, 
immediately to the rear, will show red, and the signais in the second block to 
the rear will show yellow ; that, if for any reason the means of eontroUing 
thèse signais fail to operate, then ail signais in ail of thèse blocks will show 
red. 

There is also évidence tending to prove that the circus train was followed 
by another train eonsisting of some 20 empty Pullman coaches, to be used for 
the movement of troops, which train is usually referred to in the évidence and 
briefs as the troop train ; that, when the circus train stopped, the rear brake- 
man procured a couple of fusées, got off the train, and started to walk back 
eastward along the track. After he had walked some 200 or 300 feet east he 
heard the exhaust of the troop train, but was unable to tell from the sound 
whether the troop train was on the Michigan Central tracks or the tracks 
of the Gary & Western; that he could not see the train, because It was 
around a sharp curve three-quarters of a mile eaSt of the Ivanhoe crossing;, 
that he contlnued walking to the rear, without increaeing his speed untll he 
280 F.— 61 
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saw tfate heàdligîit eoming' arotind the ciirve; tliat he bnew the Michisan 
Central Tt'as éqtripped wifh a bloclc system; ■ krid he also knèw thftt there wàs 
a block signal Just-around the curve^that is, just west of it; that when he 
iSaw the train îwas upon the Michigan Central track he realized the engineer 
of theapproaching train wasuot obeyingthis block signal; .that he then start- 
ed to nin eastwaid down the track, and as the troop traltt kept coming on- 
ward he lit one of the fusées he had taken with him and swung it a few times 
across the track ; that he observed no indication that the train was chêcking 
its speed, and when it was almost upon him he stepped ofC of the track to his 
loft, and threw tbe llghted fusée at the window of the engine cab: This avail- 
ed'nothingi and the train shortiy thereafter crashed into the rear end of the 
■*cus train.' ■ 

At the conclusion of the plaintift's evidenée the défendant moved for a di- 
rected verdict, which motion was sustained by the trial court, and the plain- 
tifC's exceptions noted. 

■ "Harold W. Fraser and Percy R. Taylor, both of Toledo, Ohio (Mar- 
shall &• Fraser, of Toledo, Ohio, on the brief), for plamtifif in error. 

J. Walter Dohany, of Détroit, Mich, (Potter & Carroll, of Toledo, 
Ohio, and Frank E. Robson, of Détroit, Mich., on the brief), for de- 
fendant in error. 

: Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

,DONAHUEj Circuit Judge (after stating the facts as above). The 
trial court, as appears from its opinion, copied into the record in this 
case, Sustained the motion of the défendant for a directed verdict upon 
the theory that the contract between the plaintiff and her employer, the 
circus Company, and the contract between the circus company and the 
raiiroad con^pany, were valid contracts, barring plaintiff from re- 
covery of àny damages in this action. It is unnecessary to consider 
thèse contracts in détail. If either is valid, it would be a bar to plain- 
tifï's recovery of damages for injuries which she may hâve sustained 
by reason of the ordinary negHgence of the railway's employés. 

[1] While the vâHdity of the contract between herself and the circus 
company niight well be challènged as an Ohio contract (section 6243, 
Gen. Code, Ohio ; Railway Co. v. Kinney, 95 Ohio St. 64, 115 N. E. 
505, L. R. À. 1917D, 641, Ann. Cas. 1918B, 286), regardless of the at- 
tempt to escape the settled public fiolicy of Ohio by providing that the 
l.aws bf the District ôf Cqlumbia, or some otlier state or country, hav- 
ihg no connection whatever either with the making or performance of 
the contract,* should control (Insurance Co. v. Cléments, 140 U. S. 226, 
232; 11 SUp. Ct; 822, .35 L. Ed. 497; Insurance Ço. v. Cohen, 179 U. 
S. 262, 21 Slip.' Ct. 106, 45 L,. Hd. 181, quoted and approved in Insur- 
ance Co. v. Hill, 193 U. S. 551, 554, 24 Sup. Ct. 538, 48 L. Ed. 788), 
or as so ofifending against'the public of Ohio that it would not be en- 
foi-ctedîiï the courts o^ Ohio (Bank v. Earle, 13 Pet. 519, 10 L. Ed. 274; 
Qrosm?in y. IJnion Trust Co., 228 Fed. 610, 143 C. C. A. 132, Ann. Cas. 
191 7B, 613), oriby a fédéral court in Ohio, for the reason that the law 
of Ohio is; iîi âcase ôf this character, çqtially the lex fori as if the case 
wetie pertding iii an Ohio jtfôurt (Ptîtchard v. Norton, 106, U. S. 129, 1 
Sàp. Çt. 102, 27 t. :Ëd,',l'ti4;, Trust Co. v. Grosman, 245 Û. S. 412, 418, 
38 Sup. Ct, 147, 62C*Ed. 368;^ Grosman v. Union Trust Co., 228 
Fed.;&10, 143 C. C. A. 132, Ann: Cas; 1917A, 613 ; Keystone Wood 
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Co. V. Boom Co., 240 Fed. 296, 153 C. C. A. 222); nevertheless the de. 
cision of either pf thèse questions would avail nothing, for the reason 
that the authorities are unanimous in holding that the failroad Com- 
pany, although a common carrier, when açting outside the performance 
of its légal duties, may contra et as a private carrier and stipulate from 
liability for injury to persons or property caused by its négligence, and 
that the employés of the circus company, accepting transportation 
under such a contract, are bound by its terms (Railroad Co, v. Maucher, 
248 U. S. 359, 39 Sup. Ct. 108, 63 L. Ed. 294; Glough v. Grand Trunk 
Ry. Ce, 155 Fed, 81, 85 C. C. A. 1, 11 h. R. A. [N. S.] 446; Wilson 
V. Railroad Co. [C. C] 129 Fed.. 774; Railroad Co. v. Wallace, 66 
Fed. 506, 14 C. C. A. 257, 30 L. R. A. 161 ; Railway Co. v. Henry, 170 
Ind. 94, 103, 105, 83 N. E. 710). 

[2] There is, however, a serions controversy between counsel as to 
the correct construction of the fifth paragraph of this contract between 
the railroad company and the circus company. It is contended on the 
part of the défendant that the words "or arising from any cause what- 
soever" comprehend and include the négligence of any of the railway 
company's servants and employés. It is contended on the part of coun- 
sel for plaintiff in error that this construction is entirely too broad, 
and that this provision should be construed in accordance with the doc- 
trine of ejusdem generis. It is ûndoubtedly a canon of construction 
that ail contracts limiting liability must be strictly construed against 
the carrier. Nevertheless the words used in a contract must be giveri 
their plain, usual, and ordinary meaning, and where that meaniilg is 
clear and unambiguous it cannot bè controlled or changed by any rules 
of interprétation that might be useful and applicable to the interpréta- 
tion of ambiguous language or uncertain or indefinite terms in a con- 
tract. This language is plain and comprehensive. In so many words 
it provides that the railway company shall not be liable to the dircus 
company, or to any person or persons, for any injury or damage which 
may happen to said person, cars, or property "arising from any cause 
whatsoever." It is true that there are a number of spécifie causes of 
accident or injury mentioned, such as defects in railroad or tracks, or 
unsuitableness of tracks for the purpose, or the négligence of conduc- 
tors, engineers, trainmen or other servants or any or either of them. 

It would seem from other parts of this paragraph that the employés 
specifically mentioned, were the conductors, engineers, trainmen, or 
other employés furnished by the railway company to the circus com- 
pany for the moving of the circus train and engaged in the handling of 
the circus train, nevertheless the application of the doctrine of ejusdem 
genéris to this comprehensive provision "or arising from any cause 
whatsoever" would necessarily defeat the intent, purpose, and effect 
of this provision. This court is therefore of thé opinion that para- 
graph 5 of this contract must be construed as. à release of this railway 
company from àll damages to persons and property of the employés' 
of this circUs company caused by the ordinary négligence of àny.of the 
employés of the railway company, and that, the plaintifï in error having 
acCepted transportation undèr this contract, she'is' bound by its terms. 
The railroad company, however, could not contract, either, with the 
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circus Company or the employés of that company, for a release from 
any willful and wanton négligence on its part; therefore this compre- 
hensive provision, "or arising from any cause whatsoever," cannot be 
held to include wanton and willful négligence on the part of the rail- 
road company or its employés, and, if so construed, it would be void 
as against public policy. 

The second amended pétition charges that the injury to the plaintiff 
was occasioned by the wanton and willful négligence of the defendant's 
agent, servants, and employés in charge of and operating the troop 
train, which collided with the rear end of the circus train, and if there 
is any évidence tending to support this allégation of the plaintiff's péti- 
tion, then she would be entitled to hâve that question submitted to a 
jury, regardless of the contracts, and regardless of the fact that she 
did not sustain the relation of passenger to the railway company. It 
is insisted, however, that there is no such thing as willful négligence, 
for the reason that the term implies intentional injuries, and that, in 
the case of intentional injury, négligence is of no importance. There 
is, however, a substantial différence between the terms "willful nég- 
ligence", and "intentional injury," as thèse terms are commonly under- 
stood. A person may be guilty of willful négligence, without having 
formed the actual intent to injure any person, much less the particular 
individual who happens to be injured by the resuit of that négligence. 

It is also said that the terms "wanton" and "willful" are merely vi- 
tuperative epithets, that add nothing whatever to the charge of nég- 
ligence. The Suprême Court of the United States does not seem to 
entertain this view of wanton and willful négligence. On the contrary, 
in the case of Railroad Co. v. Mohney, 252 U. S. 152, 157, 40 Sup. 
et. 287, 289 (64 L. Ed. 502» 9 A. L. R. 496), that court said: 

"But the Conrt of Appeals afflrmed the Judgment on two grounds, one of 
which was that ail of the judges were 'clearly of the opinion that the négli- 
gence in the case, under the évidence, was willful and wanton.' This court 
does not weigh the évidence in such cases as we hâve hère, but it bas been 
loolJed into sufficiently to satisf y us that the argument that there is no évidence 
whatever in the record to support such a fiuding cannot be sustained. A car- 
rier by rail is liahle to a trespasser or to a mère licensee willfully or wan- 
tonly injured by its servants in charge of its train (Commentaries on the I/aw 
of Négligence, Thompson, §§ 3307, 3308 and 3309, and the same sections in 
White's Supplément thereto), and a sound public policy forbids that a less 
onerous rule should be applied to a passenger injured by Uke négligence when 
l^wfuUy upon one of its trains. This much of protection was due the plain- 
tiff as a human being who had intrusted his safety to defendant's keeping. 
Southern Pacific Co. v. Schuyler, 227 U. S. 601, 603; Chicago, Rock Island & 
Pacific Ry. Co. V. Maucher, 248 U. S. 359, 363." 

It is said, however, that the doctrine announced by the Suprême 
Court in the Mohney Case applies to passengers only, because the court 
expressly used the word "passenger" in connection with willful and 
wanton négligence. The court, however, in the language above stated, 
expressly applied this rule of liability for willful and wanton injury to 
trespassers or mère licensees. In Railway Co. v. Maucher, supra, the 
Suprême Court said : 

"Furthermore, plaintif^ was not even a passenger on the railway. His 
claim rests, not upon a contract of carriage, but upon the gênerai right of a 
human being not to be injured by the négligence of another." 
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To the same effect is the doctrine announced in Railway Co. v. 
Schuyler, 227 U. S. 601, 613, 33 Sup. Ct. 277, 57 L. Ed. 662, 43 h. R. 
A. (N. S.) 901. 

This plaintiff was not a trespasser or mère licensee. Even if she 
did not sustain the relation of a passenger to the railroad company, 
she was being transported, either by the railroad company, itself, or by 
the circus company using the tracks, motive power, and train crew 
furnished to the circus company by the railroad company, not gratui- 
tously, but at a price satisfactory to the railroad company, and paid to 
the railroad company by the circus company. Therefore she was en- 
titled to ride upon this train, and she was rightfully upon the tracks of 
the défendant company. Under the authority of the cases above cited, 
the plaintiff as a human being was entitled, at the very least, to be 
protected from the wlllful and wanton négligence of the agents and 
servants of the railroad company engaged in the opération and move- 
ment of other trains upon its tracks. It was .sald by this court in the 
case of Fluckev et al. v. Southern Ry. Co., 242 Fed. 468, 155 C. C. A. 
244, that : 

"Gross and wanton négligence of a railway company, to avoW the con- 
tribiitory négligence of a person .sti'uclv by a railway motor car, must be really 
willful or so highly reckless as to constitute the ecinivalent of willfulness." 

In Perna v. Rapids Ry. Co., 250 Fed. 728, 731, 163 C. C. A. 60, 
63, this court said : 

"We thinlî there wa.s error in failins to sive effect to the charges introduced 
into the amended déclaration and to the évidence tending to support theip. 
This was not to présent a ca.se of mère négligence on the part of a wrongdoer, 
which might be defeated by the contributoi-y négligence — that is, the mère 
négligence — of the person injured. It is a case of culpability in the wrong- 
doer, différent in kind from ordinary négligence, and créâtes Uability in favor 
of an injured person whose own ordinary négligence contributes to the injury ; 
the two kinds of culpability thus involved have no relation to each other" — ■ 
citing Aiken v. Holyoke Street Railwav, 184 Mass. 269, 271, 68 N. B. 238 ; Mc- 
Ghee v. Campbell, 101 Fed. <àm, 942, 42 C. C. A. 94, 100. 

The court also quotes with approval from the opinion of McGhee 
V. Campbell, supra, the following: 

"In ca.ses where the injury i.s wanton or wlllful, the doctrine of contributory 
négligence has no application." 

While the doctrine announced in thèse cases is not applicable to the 
facts in the case at bar, nevertheless they are pertinent for the pur- 
pose of showing that this court has not heretofore considered the terms 
"gross," "wanton," and "willful" as merely vituperative adjectives. 

It is a settled rule of law that a contract purporting to release the de- 
fendants from ail Uability for négligence would be ineffective as a dé- 
fense, where the injury to the plaintiff results from such willful and 
wanton négligence on the part of the servants of the défendant. Rail- 
way Co. v. Mohney, supra. The wanton and willful négligence 
charged in the Mohney Case was that the second section of the train 
ran past two block signais indicating danger ahead, and collided with 
the rear car of the first section in which Mohney was riding, causing 
him serious injury. Therefore the question hère presented as to the 
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facts constituting wanton and willful négligence is identical with the 
question in the MohneyCase, and, as wehave heretofore noted in this 
opinion, the Suprême Court in the Mohney Case was merely applying 
the rule of liability to a trespasser or to a mère licensee for willful or 
, wanton négligence to one riding upon a pass, regardless of whether that 
pass was or was not gratuitous. 

The plaintiff in this case has specifically stated the facts upon which 
she predicates the averment that the négligence of the defendant's 
servants was willful and wanton, There is évidence in this record tend- 
ing to prove thèse averments of her pétition charging willful and 
wanton négligence on the part of the employés of the railway company 
other than those employed in the movement of the circus train, and 
whp under no construction of this contract between the circus company 
and the railway company could be held to be the servants of the circus 
company. Therefore it was a question for the jury to détermine wheth- 
er the plaintiflf had sustained, by a prépondérance of the évidence, the 
truth of the allégations of her pétition in this respect, and, if so, 
whether the f allure of the railway employés in charge of the troop train 
to observe and obey the block signais and the signais given by the rear 
brakeman of the circus train evidenced such reckless disregard for 
human life and human safety as to constitute willful and wanton négli- 
gence. 

For the reason above stated, the trial court erred to the préjudice 
of the plaintiflf in error in sustaining the motion of the défendant for 
a directed verdict. The judgment of the District Court is reversed, 
and the cause remanded for a new trial in accordance with this opinion. 



HINES, Dlrector General of Rallroads, y. WOODSON. 
(Circuit Court of Appeals, Seventh Circuit. January 17, 1922.) 

No. 2964. 

1. Raîlroads «§=51/2, New, vol. 6A Koy-No. Séries— No liability without previout 

notice for obstruction of stream by predecessor in title. 

The Dlreotor General of Railroads held not liable for flooding of land 
«Heged to be due to obstruction of a stream by a bridge built by a rail- 
road company niany years before he toolj control of its opération, and of 
the Improper construction of which he was not given notice. 

2. Railroads $==> 108— Change of bridge over water course held not required by 

statute. 

Hurd's Rev. St. Hl. 1917, c. 114, S 20, requiring railroad companiea to 
restore water courses which their roads follow or cross to thelr former 
State, and to construct such culverts or sluices as the natural lay of tlie 
land requires for proper drainage, helâ, not to require the Dlrector General 
of Railroads to change the eoustruction of a bridge built by the rail- 
road company before the statute was euacted, and which also, under the 
conditions existing when it was built, conformed to the requirements of 
the statute. 

'3. Waters and water courses (S=9.I68— Prescriptive right gives no right tg re- 
quire change. 

t; ; The fact that owpers of land constructed an artiflcial channel througli 
whici water flowed under a bridge previously' built by a railroad com- 

$=s>For oUier cases seesame tppic & KEY-NVMBBR In ail Key-Numbered DlgesU & ladezu 
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pany aud miiiiitahied it for more thari 20 year» gnve them a prescriptlve' 
right, if at ail, only in fhe use of the chànnel in its then condition and no' 
riglit to requiro tiie bridge to be altéred. 

In Error to the District .Court of the United States for the South- 
ern Division of the Southern District of Ilhnois. 

Action at law by Orion A. Woodson against Walker D. Hines, Di- 
rector General of Raih'oads. Judgnietit for plaintift, and défendant 
briiigs error. Reversed. 

Défendant in eiTor, boroin callod plalntiff. for 13 yearig part owner of a 
]0-acro tract of land and lessee for the same time of the land of the coplaintiiï. 
((Hsmissed ont of this casi'), obtained a jndfïnient against plaintifif In error, 
Director General of Hailroads, herein callod défendant, on the charge that, 
défendant had wrongfnlly and illegally cau.«ed to be placed and maintaineil 
within tUe cliannel of a natural water course tvvo bridges, by reason whereof. 
the timber and piling parts of said bridges caught driftwood, etc., thereby ob- 
.^tructing the natural t!ow of the water, so that it overflowed and injured 
plaintiff's erops. The Wabash lîailway Company was also made a défendant, 
but was dismissed froni the case by plaintiff. 

The gênerai course of the Keokuk line of the Wabash Railroad from BlnfiEs, 
in Scott county, 111., to bridge 27TA, the most easterly of the two bridges com- 
))lained of, was substantially east and west. The natural flow of ail waters 
in that vlcinity was from the north and northeast to the south and South- 
west, and the railroad, prol)ably at the time of its construction, built, as a 
part of its road, bridge 500, one of the bridges complained of, just east of 
Bluffs, and made numerous other openings for the passage of the water to the 
.south. Wolf creek, origiuating in the territory north and east of Blutïs, pass- 
ed unobstructed through bridge 500 to the south and wrst, and it is conceded 
that no injury accrued to plaintiff from that bridge. This Is Important be- 
cause it is the only bridge eovered by the déclaration built over a natural 
water course, and with that bridge out of the case there is no complaint or 
évidence that the openings in the roadbed, as it was originally built, were not 
and had not at ail times sinee been sufiicient to permit the escape of the waters 
from north of the railroad to the south. 

Bridge 277A, which it is claimed caused the damage sufifered by plaintiff, 
was built in 1888, and was supported by abutments at each end and by three 
lients, or wooden piling, one in the middle and the others about 16 feet either 
side of the middle, and the bridge has been maintained in that position and 
condition ever since its construction. Before the building of that bridge there 
probably liad been an opening or passageway for cattle, through which no 
water passed, unless at times some surface water passed toward the south. 

The évidence shows that Wolf creek, passing through bridge 500, followed 
down the south side of the railroad to a point some 600 to 1,000 feet from 
the point where bridge 277A was afterwards placed, and there it emptied ofP 
into the swamp southwest of the railroad and over the land in question in this 
case. 

Bridge 277A was built by the Wabash Railroad on the request of the former 
owner of plaintiff's land and the owners of other lands, as a part of their 
plans to reclaim their lands from overflow. A year after 277A was built the 
landowners made a channel under the bridge and along the south side of tlie 
right of way towards the we.st, and al.so built on the south thereof a low levée, 
so that the waters frcm Wolf creek, instead of overflowing their lands, were 
carried through the channel to and under the bridge. That part of the chan- 
nel made along the south side of the right of way of the railroad was so made 
that it was necessarj' to niake a right angle turn to get under the bridge. The 
bridge was made some 10 feet longer than was asked for by the propert.y 
owners, and the three bents above mentioned were placed at an angle from 
northwest to .southeast, so as to, facllitate the flow of the water. In addition 
to the fact that the évidence shows the bridge to hâve been properly consttuct- 
ed and adéquate for ail known j)ilrposps when built, the évidence also shows 
no complaint whatever, by anybody, then or since, except that in 101& brush, 
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plank, pôles and a varlety of drlftwood were cought by the bcnts, so that 
the passage of the water was stopped and backed up, from which the overflow 
resulted. Thls is the Injury for wblch recovery Is sought. 

There is some évidence in regard to the levée, whoUy uncontradicted, that 
Is Important in this case, and it Is that from a point 200 to 250 yards north- 
west of bridge 500 down to bridge 277A there was, 30 years ago, a small levée, 
which was bullt higher at différent times slnce then. There Is no évidence 
that shows whether the process of building up was completed more than 20 
years ago or not, but it does appear that in 1919 the levée had been raised 
to such a height in places that, if there was sufficient water, and the levée 
held, the water would go over the top of the Wabash rails. 

While the plaintifC testifled that it does not take much of a raln for the 
dfibris, rubbish, and driftwood to accumulate at bridge 277A and stop the flow 
entirely four or flve times in a season, yet it does not appear that plaintiff's 
crops were damaged at any time except In 3919, the year in question. On the 
other hand, the piaintiff testifled that he raised some corn, wheat, and aifalfa 
on this land every year when It was not too wet to put them in, and that there 
had never been a season since he had been there that the rain had bothered 
it over an hour or two. Tbe carrying capacity of the ditch, by reason of the 
closeness of the levée to the railroad embankment, grew smaller n» the artifi- 
cial channel approached bridge 277A, so that at a point near 277A the atea 
was only about one-tliird of what it was to the west near bridge 500, and in 
addition to this, at various points across the chnnnel there were barbed wire 
fences and rail fences, and at one point the plalntiff had constructed a bridge 
of planks and pôles to enable him to pass from his land over the top of the 
levée and across the railroad track, which bridge at the time of the overflow 
in question was carried away and lodgeC against bridge 277a, contrlbuting ita 
part to whatever stoppage there was at the bridge. 

From thèse facts several questions are presented upon various assignments 
of error, but défendant, at the close of ail the évidence, made a motion to 
instruct the jury to return a verdict for the défendant, which motion was de- 
nied. Error was asslgiied on this refusai of the court, and, as such a motitm 
raised every légal objection to a recovery by the plaint iff on the pleadiugs, 
évidence, and law, we consider the questions as arising under that motion. 

Walter Bellatti, of Jacksonville, 111., for plaintiff in error. 
Oscar J. Putting, of Springfield, 111., and John A. McKeene, of 
Winchester, 111., for défendant in error. 

Before AI.SCHULER, EVANS, and PAGE, Circuit Judges. 

PAGE, Circuit Judge (after stating the facts as above). [1] 1. 
Défendant contends that the Director General of Railroads neither 
built the bridge nor had any notice of its insufficiency, and therefore 
cannot be held liable for damages. We are of opinion that the courts 
of Illinois hâve determined this question in accordance with defend- 
ant's contention. 

Plaintiff's urge is that in GroflF v. Ankenbrandt, 124 111. 51, 15 N. E. 
40, 7 Am. St. Rep. 342, the only question was the sufficiency of one 
count of the déclaration, which did not allège that défendant erected 
the levée. In this, we think that counsel is in error. What the court 
said was : 

"Inasmuch as the count does not state that the levée or embankment was 
erected by the défendant or originally placed by him where it is, it wlll be 
presumed that such levée or embankment was already upon the land whec 
the défendant became possessed of it, and that consequently he was only re- 
eponslble for allowing the obstruction to remain as It was when the premises 
came Into hIs hands." 
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The court further said : 

"Where a party cornes Into possession of land, as grantee or lessee, with an 
existlng nuisance upon such land, and ïie merely permits tlie nuisance to re- 
main or continue, he cannot be held lial)le in an action for (ramages until he 
lias been flrst notifled or re(iuested to remove the nuisance." 

In Tetherington v. St. Louis, Trov & Eastern R. Co., 226 111. 129, 
132, 133, 80 N. E. 697, 699 (12 L. R. A. [N. S.] 571), the Suprême 
Court reaffirmed the holding in the Groft" Case, but held that authority 
not applicable to the facts in the Tetherington Case. After quoting 
the Illinois statute (Hurd's Stats. 1917, c. 114, § 20) relied on in this 
case by plaintiff, the court said : 

"This section, we think, changed the rulo of law with référence to nuisanœs 
as held in the Groff Case, supra — at least in so far as applied to railroads 
coristructed after the passage of the act." 

The Tetherington Case can hâve no application hère, because it there 
appeared that the embankment was built by the original company, in 
violation of the express terms of the act, in that it failed and neglected 
to construct necessary culverts and sluices to protect the adjoining 
owners against overflow, whereas in the case at bar the proofs show 
that ail necessary openings were made so as not to obstruct the naturaï 
flov/ of the waters, and that the bridge in question, when built by the 
Wabash Railroad, many years before the Director General had any- 
thing to do with it, was constructed pursuant to the request of prop- 
erty owners, and was much more than sufficient to meet ail of the then 
contemplated requirements as a new artificial water course ; and, too, 
it was built long prior to the enactment of the statute of 1891. 

The District Court of Indiana cited with approval the Groflf Case 
in Central Trust Co. v. Wabash, St. L. & P. Ry. Co. (C. C.) 57 Fed. 
441. The latter case was quoted from and approved in Phila. & R. R. 
Co. V. Smith, 64 Fed. 679, 682, 12 C. C, A. 384, 27 h. R. A. 131 (3d 
C. C. A.). In 1916 the Eighth Circuit Court of Appeals, in Union Pac. 
R. Co. V. Campbell, 236 Fed. 708, 711, 150 C. C. A. 40, cited and ap- 
proved the Smith Case and Central Trust Co. Case, »supra. 

[2] 2. Was there any obligation upon the défendant to in any man- 
ner alter or change the bridge under the circumstances shown in the 
évidence? In the Tetherington Case, supra, the court not only re- 
affirmed the doctrine of the Groff Case, but in its construction of the 
statute of 1891, above cited, said that the efïect of that act was to. 
change the law with référence to nuisances, as held in the Grofï Case, 
in so far as applied to railroads constructed after the passage of the 
act. 

Before the Tetherington Case, decided in 1907, Wabash R. Co. v. 

Sanders, 47 111. App. 436, was decided in 1893, and the court there 

said, referring to the statute of 1891 : 

"This section shows that it applies to roads constructed after that act went 
into effect." 

Renner v. St. Louis, Iron Mt. & S. Ry. Co., 197 111. App. 11, decided 
in 1915, is to the same effect. 
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ït is not thought that the statute of 1891 caii hâve any influence on 
this case. Authority is thei;eb\: given to a railrqad to construct its rail- 
way_across, aloug, or upon aily stream of 'water: or water, course, but, 
requires that it shall restore the stream\or water course to its former' 
State, or to such state as not unnecessarily to hâve impaired its use- 
fulness. Inasmuch as the water course in question in this case did not 
exist when the bridge in question was constructed, thére was no stream 
of water or water course to- restore. The further provision "that in 
no case shall any railroad company construct a roadbed without first 
constructing the necessarv culverts or sluices as the natural lay of the 
land requires for the necessary drainage tjiereof" cannot possibly apply 
to this case, because there was no natural lay of the land at the point 
pf bridge 277A that required or made necessary any briçige to carry 
water toward the north. It necessarily follows that ail of those cases, 
like the Tetherington Case, supra, Ramey v. B. & O. S. W. R. Co., 235 
m. 502, 85 N. E. 63,9, and many like cases decided under the statute 
of 1891, or under some spécial charter requirement of like character. 
or under a common-law obligation not to erect and maintain a nuisance, 
can haye no bearing on this case, for the reasons above given, and also 
for the further reason that the bridge, when it was constructed, was 
not a nuisance that was in violation of the rights of plaintiff or any 
one else. On the contrary, it seems to hâve been built for the sole ac- 
commodation of the prôperty owners, of whom a reniote grantor in 
the ehain of plaintiffs' title presumably was one. At least the record 
shows that that land before that time was low, swampy land, overflow- 
ed by the water which subsequeritly passed through bridge 277 A. No 
statutory or common-law obligation devolved upon the Director Gen- 
eral. 

[3] Great stress is laid upon the averment and claim that the water 
flovving under bridge 277A became, after a lapse of 20 years, a natural 
water course, and also gave the plaintiff and other prôperty owners 
prescriptive rights. 

; In Ribordy v. Murray, 177 111, 134, at page 140, 52 N. E. 325, 327, 
a water course is described as follows: 

"If tlie conformation of the land was sucli as to give the surface wator 
flowing from one tract to anotlier a fixecl and determhiate course, so as to uni- 
formly discharge it upou the ser vient tract at a fixecl and deflnite point, the 
course thus unlforml.v followed li,v the water in its flow is a water course, 
within the meanin.g of the rulo applicable to this class of cases. Lambert v. 
Al corn, 144 111. 313." 

In Lambert V. Alcorn, 144 111. 313, 324, 33 N. E. 53, 56 (21 L. R. 
A. 611), supra, the court added : 

"Dçubtless snçh water course eau exist only where there is a ravine,. svvale, 
or deprassioii 'of greater or less depth, and extending fi'ora one tract on to tliH 
other, and so sitiîatGd ap to gather up the surface water lalling upon the domi- 
nant tract and to conduct it aloiig a defined course to a definite point of dis- 
charge upon. the seryient tract." 

Plaintiff relies upon Broadwell Drainage Dist. v. Lawrence, 231 111. 
.86;,, 99; 83 N.rE. 104, 108,, in support of his contention that the water as 
it flowed under the bridge was a natural water course. AU that that 
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case held is that, if an artificial channel has been made to serve as à 
permanent channel, and the flow of water is continued for the period 
of prescription, owners of land through which it flows may âcquire the 
right to use the artificial channel as if it were a natural stream. That 
much admitted, it does not follow that it is a natural water course. 
After quoting from many authorities, the court quotes f rom Washburn 
on Easements language which it accepts as the gênerai principle un- 
derlying ail such cases : • ' 

"Where one who owns a water course in whicli another is interested Or by 
the use of wliicti another is affected does or suffers acts to be done afEecting 
the rights of other proprietors whereby a state of things is created which he 
cannot change without materially injuring anotlier who has been led tO' act 
by what he himself had done or permitted, the courts often apply the doctrine 
of estoppel, and equity, and sometimes law, will interpose to prevent his eaus- 
ing such change to be made." 

Even if it appears that property owners, including the plaintifï, gain- 
ed some prescriptive right in the fîow of the water under bridge 277A, 
the underlying principle stated by Washburn and adopted by the Illi- 
nois courts is based upon the proposition, not that either party may be 
compelled by the other to make changes, but that the existing condi- 
tions must continue without change. In C., B. & Q. R. Co. v. Ives, 202 
m. 69, 66 N. E. 940, the court said: 

"In order that a way may be established by prescription the use and en- 
joyment thereof must hâve been adverse, under a claim of right, exclusive, 
uninterrupted, and with the knowledge and acqiiiescence of the owner of the 
land in or over which the easement is claimed, for the period of twenty years. 
Rose V. City of Farmington, 196 III. 226. A mère permissive use never ripens 
into a prescriptive right. Washburn on Easements, p. 132." 

The Indiana Court of Appeals, in McCaslin v. State, 38 Ind. App. 
184,75 N. E. 844, said: 

"In Worthley v. Burbanks, 146 Ind. 5.34, 45 N. R. 779, it is said that, in 
order to constitute adverse possession, five indispensable éléments must ap- 
pear: '(1) It must be hostile and under a claim of right; (2) it must be ac- 
t\ial ; (3) it must be open and notorious ; (4) it must be exclusive ; (5) it must 
be continuons.' In support of this rule the court cites numerous authorities. 
In Peterson v. McCullough, 50 Ind. 35, the court said: 'To acquire a right by 
prescription, there must be an actual enjoyment. Prescription acquires for 
the party precisely what he has possessed, and nothing more, and in proving 
a prescription the user of the right is the only évidence of the extent to which 
it has been acqulred. The use and enjoyment of what is claimed must hav© 
been adver.se, under a claim of right, exclusive, continuous, uninterrupted, and 
with the knowledge and acquiescence of the owner of the estate, in, over, or 
out of which the easement prescTibed for is claimed, and wliile such owner 
was able in law to assert and enforce his rights, and to resist such adverse 
claim If not well founded.' " 

Thèse authorities state the gênerai rule with référence to rights by 
prescription. The piles or bents under bridge 277A were part of the 
bridge when it was constructed. When the property owners dug the 
trench under the bridge the bents and piles were there, and hâve been 
ever since. Neither the plaintifï nor any property owner ever had any 
right to the flow of water under the bridge, except as its flow was af- 
fected by the présence of the piles and bents. It necessarily follows. 
then, that plaintiff never had any right which was hostile to the rail- 
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road company's rights to retain and maintain the piles and bents, and 
it does not appear that there was at any time until the commencement 
of this suit any claim of right to hâve the bents or piles removed. 
There was no enjoyment without the présence of the piles, and, if it is 
tnie that "prescription acquires for the party precisely what he has 
possessed, and nothing more, and in proving a prescription the user 
of the right is the only évidence of the extent to which it has been 
acquired," it necessarily follovi's that the plaintiiï gained nothing by 
prescription as against the présence of the piles or bents. In this 
case it is the plaintifif that is insisting upon a change, not the défendant. 

This case must not be confused with cases arising under drainage 
and other acts in Illinois, such as Cache River Drainage Dist. v. C. 
& E. I. R. Co., 264 m. 97, 105 N. E. 699, cited bv plaintifif, and East 
Side Levée & San. Dist. v. East St. L. & C. Ry., 279 111. 123, 116 N. 
E. 720. 

4. It appears that the diverting of the waters, the right to the con- 
tinuance of w^hich was gained by prescription, if at ail, did not begin 
at the point where the waters went upon the defendant's right of way 
and under the bridge, but that the diversion began some hundreds of 
yards toward the east, and that the railroad company at no time had 
anything to do with diverting the waters. The record discloses that, if 
the small levée, built about the time the bridge was built, had not been 
increased from time to time, great quantities of water would hâve at 
times continued to flow over the plaintift's land, and never would hâve 
arrived for passage under the bridge, and it seems clear from the record 
that without additional height being added to the levées the débris, 
driftwood, etc., would probably not bave reached the bridge at ail, but 
would hâve gone off over plaintifï's land. There is nothing in the rec- 
ord whatever to show that the levée had been there for 20 years or 
more. It also appears that plaintif! himself contributed to the injury 
by placing across the waterway an insecure bridge, which was carried 
down by the water, lodged against the bridge, and formed one of the 
main obstructions causing the overflôw. Other property owners placed 
rail and other fences in the stream that were doubtless carried down 
to the bridge by high water. 

The judgment is reversed, and the cause remanded for proceedings 
in harmony with this opinion. 



SMITH V. GALLEY. 

(Circuit Couit of Appcals, First Circuit. May 17, 1022.) 
No. 1541. 

1. Master and servant ^^='201 (I)— Concurrent négligence of master and fellow 
. servant actionable. 

The employer is liable If liis négligence contributed with that of a 
fellow servant to produce the injury complained of. 

2. Master and servant (g=»l07(l)— Injury to workman in hatcli held actionable. 

Where the évidence shovved. that the methods pursued and the instru- 
mentallties used hy the employer in the conduct of his business were 
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flangerous, and that the dangers could hâve been easily avoided by rules 
or régulations requiring men in tbe hatch to lieep out from under a 
bucket, whicli discharged îts contents on libelant when it was raised, 
or by simple safety devices, a decree against the employer was proper. 

Appeal from the District Court of the United States for the Dis- 
trict of Maine ; Clarence Haie, Judge. 

lyibel in admiralty by Frederick J. Galley against Robert M. Smith 
to recover for personal injuries to libelant, sustained while in em- 
ployment of libelee. Decree for libelant (272 Fed. 999), and respond- 
ent appeals. Afïirmed. 

Charles A. Strout, of Portland, Me. (Strout & Strout, of Portland, 
Me., on the brief), for appellant. 

Raymond S. Oakes, of Portland, Me., for appellee. 

Before BINGHAM, JOHNSON, and ANDERSON, Circuit 
Judges. 

BINGHAM, Circuit Judge. This is an appeal from a decree of, the 
District Court for the District of Maine in favor of the libelant, Galley, 
in an admiralty suit brought by him against the libelee, Smith, for Per- 
sonal injuries sustained while in the employment of the latter, 

[1] The sole question is whether the libelant's in jury was occasion- 
ed by the négligence of fellow servants or was due to the négligence 
of the libelee. The court below found that it was due to the négli- 
gence of the Hbelee. The libelee contends that this was error ; that the 
évidence clearly shows that the in jury complained of was occasioned by 
the négligence of fellow servants, and that he was in no way at fault. 
It must be conceded that, if the libelee was négligent and his négligence 
contributed with that of fellow servants to produce the injury com- 
plained of, the decree of the court below must be sustained. 

[2] We do not find it necessary to review the évidence in détail. 
It clearly shows that the methods pursued and the instrumentalities 
employed by the libelee in the conduct of his business were dangerous ; 
that the dangers could hâve been avoided by rules or régulations re- 
quiring the men in the hatch to keep out from under the bucket when it 
was being raised, or by providing a pennant so that the usual slack 
in the cable on the burden winch would not come in contact with the 
arm or handle on the bucket and raise the latch, or by providing some 
simple catch to hold the latch, so that it would not be raised and the 
bucket discharged in case the handle became engaged with the slack in 
the cable or hit against the hatch coamings; that the libelee had rea- 
son to apprehend this danger; that reasonable care required him to 
provide against it, which he failed to do ; and that by reason of this 
failure the slack in the cable of the burden winch engaged the handle 
of the bUcket, raised the latch, and caused the bucket to discharge its 
contents upon the libelant, while at work in the hatch. 

The decree of the District Court is affirmed, with costs to the ap- 
pellee. 
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WAHL V. MAIN. 

(Conrt 6f Appeàla ot District 6f Golmnbla. Submitted March 15, 1922. De- 
cdded April 3, 1922. Behearing Denied April 29, 1922.) 

' No. 1485. ; 

1. Pktents <@^3^0rlglnal application, containing subject-matter disolosed/ but 

not claimed, in prior application, must be made withio two years after patent 
to anpther, ;' > 

^here an application for a patent dlsclosed, but did not claim, an In- 
vention subsequently patented to another, the original appllcant must 
aie bis original application, makiûg sucb clalm, within two years after 
the issuance of the other patent, unless the delay is excused, by analogy to 
the statute of public use (Rev. St. § 4886 [Comp. St. § 9430]). 

2. Patents <s=3lQ6(2)— Whether public knpwledge of invention prevents patent to 
' papty entltled to prlbrity oannot bo deterniined In lnterf«rencâ proceedings. 

Whether the party entitled to priority in interférence proceedings had 
knowledge of the Invention disclosed in a prior application, whlch dld 
, Bot çlaim- it, so as -to prevent the issuance of a patent to him, Is a ques- 
.tipji' whlch cannot be decided In Interférence proceedings. 

Appeàl from the Commissioner of Patents. 

Interférence proceeding between John C. Wahl and Fred F. Main. 
From a décision of the Commissioner of Patents, awarding priority to 
Main, Wahl appeals. Afïirmed. 

See, also, Wahl v. Bâtrett, 5& App. D. C. 391, 273 Fed. 355; Same 

V. Wright,— App. D. C. —, 273 Fed. 766; Id., App. D. C. 

—.276 Fed. 455. 

. Joseph H. Milans and Calvin T. Milans, both of Washington, D. 
C., for appellant. 

B. C. Stickney and William L. Morris, both of New York City, for 
appellee.. . 

VAN ORSDEL, Associate Justice. This appeal is from a décision 
of the Commissioner of Patents awarding priority of invention to ap- 
pellee, Main. Main filed his application November 12, 1910, upon 
which a patent was issued Jànuary 2, 1912. Wahl filed his application 
May 23, 1911. 

The invention relates to. combined typewriting and Computing ma- 
chines, the object of which is to provide a Computing mechanism. Opér- 
able from the numéral keys, and so connected with the carriage of the 
typewriter, that computation may be effected as the typewriter prints 
in any column. It is unnecessary to consider the mechanism, since 
ttie appeal can be disposed of upon questions of law. 

Wahl reduced the invention to practice as early as April 1, 1910, 
in whât has been designated as "the Jacobson Machine." This is 
prior to any date which can be accorded Main. The same invention 
was considered by this court in the case of Wahl v. Wright (Nov. 7, 
1921) -i— App. D. C. —, 276 Fed. 455. In that case, the court af- 
fïrmed the findings of the tribunals of the Patent Office that the Jacob- 
son machine constituted a réduction to practice. The same holding has 
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been made by the Examiner and Board ôf ExarainerS iji Chief in the 
présent case, ànd in this we again cpncur. ! ..; .; r, ;., , ' 

[1 ] Wahl failed to make, the counts 0f: the présent issue in his origi; . 
nal application, but attertipted, almost 4V^ years after the issue of tlu'. 
Main patent, to copy the counts from Main's application. .N^) excuse 
is offered hy Wahl for his delay in copying the daims. The tribunal? 
below, therefore, held Wahr éstopped to- make the claîrîis uilder the 
holding in Chapmanet al. v. Wintrpath, 252 tJ. S. 126, 40 Sup. Ct. 2^',' 
64 L. Ed. 491. In that case it was held that, where an application dis- 
closes an invention, which was not claimed by the inyentor until the 
invention was later patented to another, the original inventer is al- 
lowed two years, after the issue of such intervening patent, within 
which to file a second or divisional application claiming the invention. 
The allowance of this period of two years by the court w^s made by 
analogy to the statute of public use. R. S- § 4886 (Comp. St. § 9430). 
Wahl undoubtedly would hâve had the right to make thèse claims at 
any time within two years from the issue of the patent to Main, but 
his failure to do so opérâtes as an estoppel. 

[2] But it is contended on hehalf of Wahl that in no event can Main 
be awardedpriority, since the Jacobson machine had been complétée] 
and knowledge thereof imparted to the public before Main came into 
the field. This, however, raises a question with which we are not con- 
cerned in this proceeding. Norling v. Hayes, 37 App. D. C. 169. 

The décision of the Commissi'oner of Patents is affirmed. The costs 
incurred on the pétition for certiorari to be paid by the moving party. 



!n re CHAS. R. LONG, JR., CO. 

(Court of ,\ppeals of District. of Coluinbi.i. Svibmitted March 13, 1022. De- 

cided Apri! 3. 1922.) 

No. 1476. 

1. Trade-marks and trade-names and unfair compétition <S=>3 (4)— "Stabrite," ap- 

plied to métal polish, is descriptive word. 

The Word "Stabrite," as applied to a polish or coating for the front 
end and staclfs of locomotives to préserve the métal, is a descriptive 
word, and cannot be registered as a trade-marlt, in the absence of évi- 
dence of Us having acquired a secondary meaning. 

2. Trade-marks and trade-names and unfair compétition <^=>44 — Commissioner 

can require disclaimer of descriptive words apart from associations shown. 

ïhe Commissioner of Patents has .authority to require, as a condition 
précèdent to registration of a trade^mark, that the applicant shall dis- 
claim the use of a descriptive word apart from the associations shown. 

3. Trade-marks and trade-names and unfair compétition <@=:43— Descriptive words 

are not protected by act giving effect ta trade-mark convention. 

Act March 19, 1920, to give effect to the convention for the protection 
of trade-marks and commercial names, which, by section 1, par. "b." ex- 
cepta frora its opération the marks spedfied in Ïrade-Mark Act, § 5, par. 
"a" and "b" (Comp. St. | 9490), which prohibit, among other thin!;s. the 
registration of descriptive words as , trade-marks, does not enbir^e tlie 
rights of an applicant to ihave registered, a trade-mark containing a 
descriptive wbrd. 

' '•••■! ' , ■ ——il 
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Appeal from the Commissioner of Patents. 

Application by Chas. R. Long, Jr. Company for registration of a 
trade-mark. From a décision of the Patent Office requiring a disclaim- 
er of a descriptive word as a prerequisite of the registration of the 
mark, the applicant appeals. Affirmed. 

Thomas M. Baker, of Washington, D. C, Paul Carpenter, of Chica- 
go, III., and William S. Glyck, of New York City, for appellant. 
T. A, Hostetler, of Washington, D. C, for Commissioner of Patents. 

ROBB, Associate Justice. Appeal from a Patent Office décision 
requiring appellant to file a disclaimer of a descriptive word as a pre- 
requisite to the registration of a claimed trade-mark. 

One spécimen of the mark filed with the application comprises a 
diamond-shaped figure around a similar figure inclosing a third dia- 
mond shaped figure containing the word "Stabrite." Appellant, how- 
ever, contends that the following is the mark relied upon: 

[1] In its application 
appellant alludes to the 
goods upon which its mark 
is applied as "a polish or 
coating for the front end 
and stacks of locomotives 
to préserve the métal over 
which it is applied." The 
Examiner, being of the 
view that the predominat- 
ing feature of the mark by 
which the goods would be- 
come known is the word 
"Stabrite," and that the dia- 
mond-shaped figures sur- 
rounding it merely accentuate the word, required appellant to add to 
the drawing additional words apparently appearing on the mark as 
actually used, and to file a disclaimer of the descriptive word "Sta- 
brite." The Commissioner, entertaining the view that the words re- 
quired to be added form no part of the mark, ruled that it would be 
necessary to disclaim the use of the descriptive words "apart from the 
associations shown." 

Appellant first challenges the ruling that the word "Stabrite" is de- 
scriptive. We agrée with the Patent Office that, as hère used, it is 
aptly so, and that there is no évidence of its having acquired a sec- 
ondary meaning. 

[2] It is next insisted that the Commissioner is without authority 
to require disclaimers. But in Beckwith v. Commissioner of Patents, 
252 U. S. 538. 40 Sup.Ct. 414, 64 L.Ed. 705, it was ruled that it is 
not error for the Commissioner to require a disclaimer in a proper case. 
[3] In his reply brief and in his argument at bar, however, ap- 
pellant has contended that his rights are enlarged by the Act of Mardi 
19, 1920 (41 Stat. 533), "to give efïect to certain provisions of the con- 
vention for the protection of trade-marks and commercial names, made 
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or signed in the city of Buenos Aires, in the Argentine Republic, Au- 
gust 20, 1910." But paragraph "b" of Section 1 of that act, particular- 
ly relied upon by appellant, excepts f rom its opération marks specified 
in paragraphs "a" and "b" of section 5 of the Trade-Mark Act of Feb- 
ruary 20, 1905 (33 Stat. 724 [Comp. St. § 9490]). Under paragraph 
(b) of the Trade-Mark Act, a mark consisting "merely in words or 
devices which are descriptive of the goods with which they are used, 
or of the character or quality of such goods," may not be registered. 
The act of 1920, therefore, does not change the status of appellant hère. 

It is apparent that the question whether the mark bef ore the Patent 
Office is registerable is not before us, and therefore not decided. We 
merely décide that, assuming the mark is registerable, it was not er- 
ror for the Commissioner to require the disclaimer. 

The décision is affirmed. 

Affirmed. 



HOPP V. CALLOWAY et al. 

(Court of Appeals of District of Columbia. Submitted Febniary 13, 1922. De- 
cided April 3, 1922.) 

No. 3681. 

1. Appeal and error <s=>l008(l)— Finding of trial judge should not be disturbed, 

uniess it is clearly error. 

In a suit to establisli a trust, a décision of the trial judge, who ob- 
sei-ved the witnesses, that plaintifC's conveyance was made to defraud his 
wife, will not be disturbed, unlesa clearly error. 

2. Trusts <s=348— Plaintiff, because of fraud, held not entitled to enfonce trust. 

Where plaintiff conveyed realty to défendants ancestor, and took a 
secret deed bacli, to defraud his wife of her inchoate dower interest, and 
later let a mortgage be foreclosed, after which his grantee repurchased, 
plaintiff, because of his fraud, cannot enforce a trust against his grantee's 
heir, 

Appeal from the Suprême Court of the District of Columbia. 

Suit by Richard Hopp against Thomas J. Calloway and others. 
From a decree dismissing plaintiff's pétition, plaintifif appeals. Af- 
firmed. 

Irving Williamson, of Washington, D. C, for appellant. 
James A. Cobb, Mason N. Richardson, C. S. Shreve, and William L. 
Houston, ail of Washington, D. C, for appellees. 

ROBB, Associate Justice. Appeal from a decree in the Supj-eme 
Court of the District, dismissing appellant's pétition for the establish- 
ment and enforcement of a trust. 

On December 26, 1906, Susan Hopp, mother of appellant and the 
owner and occupant of the real estate in controversy, executed a deed 
of trust to secure an indebtedness of $3,000, payable three years after 
date, with interest at 5 per cent, per annum, payable semiannually. 
She died in April of 1907, before the first installment of interest became 

due, and more than 21^ years before the principal fell due. Appellant, 

f—, ■ — — ^ — — , ~— 
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her orily son' and heir,' and Adeline Hume, were living with hér at 
that time, and contîniied to réside on the premises until the death of 
Mrs. Hume in 1917. Hopp had been separated from his vvife for sev- 
eral years, although iht parties had net been divorced. On May 8, 
1907, which it will bé obseryed was prior to the due date of the first 
installment of inrerest, Hopp'conveyed the property to Mrs. Hume by 
deed in fee for an expressed considération of $10. This deed was re- 
oorded. At the sametime Mrs. Hume! execùted a similar deed to Hopp, 
which Avàs not recorded until August of 1908. 

In his pétition' appellant avers that this step was necessary, because 
he had discovered that his mother was in arrears in her payments under 
the deed of trust ; that a new loan was required, and that his wife had 
refused to join in the necessary conveyance; and that heheld the 
deed from Mrs. Hume, reconveying the property to him, "until it was 
found, under advice given to him, that the conveyance to said Hume 
as trustée did not remove the difificuhy as to the inchoate dower of his 
wife, and that it would be impossiljle for said Hume to exécute a new 
deed of trust, which would be accepted as a means of obtaining a loan 
to take up the old trust, and so on August 4. 1908, the deed from said 
Hume, trustée, above referred to, to the plaintiff, was recorded," etc. 
In September following the property was sold under foreclosure pro- 
ceedings, although the évidence leaves no room for doubt that appel- 
lant would hâve had no difificulty in meeting the intere.st due. 

At the foreclosure sale the surplus in the hands of the trustées was, 
by direction of Hopp, paid to Mrs. Hume. The purchaser at thisi sale 
was the appellee Calloway, who entered into a secret written agreement 
with Mrs. Hume, under which, upon the fulfillment of certain condi- 
tions and payments on her part, the property was to be conveyed to her. 
Thereafter payments were made under this agreement, and Mrs. Hume 
was recognized by Calloway as the équitable owner. After her death, 
Hopp filed his pétition. The appellee Délia Hume is the daughter of 
Adeline Hume, and she bas been recognized by Calloway "as the suc- 
cessor in title in respect of said property of said Adeline Hume." 

,[1] The learned trial justice, who had opportunity to observe the 
witnesses, reached the conclusion: 

"That the poiiveyance undfr which this tive was vcsted in Adeline Hume 
wîis i)io(urG(i liy the plaintiff for the pnrpAie of fraudulently depriving his 
wife of her inchoate right of dower, anj he is not entitled to the aid of a 
court of eqiiity in the premises." 

In such a case as this, where ail the circumstances point to the con- 
clusion reached by the trial justice, that conclusion ought not to be 
disturbed, unless error clearly appears. Comptograph Co. v. Adder 
Co.. 41 App. D. C. 427; McLarren v. McLarren, 44 App. D. C. 555; 
ElHson y. Splain, 49 App. D. C. 99, 261 Fed. 247. It is sufiicient to say 
tlîàt in otir view the conclusion hère is fully sustained by the évidence. 

[2] Appellant contends that he consulted Calloway, who is an at- 
torney, and that the foreclosure prpceedings and the agreement with 
Mrs. Hn'me were the resuit. Calloway dénies that he acted for Hopp, 
but the question is not important, since it is apparent that tlïe intent 
of Hopp to defraud his wife of her dower was formed long prior to the 
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foreclosure proceedings. The deed to Mrs. Hume and the secret deed 
back to Hopp, m the circurastances in which they were made, clearly 
indicate this. The facts, then, bring this case clearly within the ruie 
that— 

"It Is against the polley of the law to enable elther party, In controversies 
between themselves, to eaforce an agreement in fraud of the law, or which 
was raade to Injure another." Dent v. Ferguson, 132 V. S. 50, 10 Sup. Ct. 
13, 33 L. Ed. 242 ; Schermerhorn v. De Chiunbrun, 64 Fed. 195, 12 C. C. 
A. 81. , ■ _ 

Appellant has no standing in a court of equityy and the court below 
was right in so holding. 
The decree is affirmed, with costs. 
Affirmed. 



KNABE V. TERRELL & LITTLE, îne. 

(Court of Appeals of District of Cohimbia. Submltted February 0, 1022. De- 

dded April 3, 1922.) 

No. 3624. 

rime <S=>I0(9)— Half day preceding Christmas, on which municipal court was not 
epen, not excluded from time to file bond. 

Under Code, § 31, requiriug a bond for appeal from a municipal court 
to be filed within six days, exclusive of Sundays and légal bolidays.th© 
day preceding Christmas is not to be excluded in computing the tinie, 
though the clerk's office was closed during the af ternoon of that day, 
where the appellant did not attempt to file hls bnnd thereaf ter untll more 
than six days, exclusive of SÙndays and légal holidays, after the entry 
of the judgment. 

Appeal from the Municipal Court of the District of Columbia. 

Landlord and tenant proceedings between E. J. Knabe and Terrell 
& Little, Inc. From a judgment dismissing an appeal from a judgment 
in the municipal court, Knabe appeals. Affirmed. 

Raymond M. Hudson, of Washington, D. C, for appellant. 
B. H. Warner, Jr., and Joseph Stein, both of Washington, D. C, for 
appellee. 

ROBB, Associate Justice. Appeal from a judgment in the municipal 
court of the District, dismissing appellant's appeal from a judgment in 
the municipal court, in a landlord and tenant proceeding in which the 
appellant was défendant, for failure to perfect the appeal by filing a 
"bond "within six days, exclusive of Sundays and légal holidays, after 
the entry of judgment." Code, ^31. 

The appeal was entered in the municipal court on the 18th of Decem- 
ber, 1920, and the bond was not filed until the 28th of that month. Ap- 
pellant filed a pétition in the court below, alleging that the municipal 
court, including the clerk's office, was closed on the afternoon of the 
day preceding Christmas, and that this half day should be excluded in 
counting the six days within which the appeal was required to be per- 
fected. 

©=>For other caseg see satne toplc t KEY-NUMBER In ail Key-Numb«red Dlgesti <L Index»» 
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Without stopping to inqtiire whether this addition to the municipal 

court record could be thus made (see Dreslin v. Phillips, App. D. 

C. , 279 "Fed. 303, présent term, or whether the exclusion of this 

time really would benent appellant, we will détermine whether the time 
should hâve been excluded. The Code excludes Sundays and légal holi- 
days for the obvious reason that it is assumed that business will not 
be transacted on those days, and hence that one would be unable to pro- 
cure sureties or to perfect his appeal on such days. Assuming that the 
municipal court was not in session on the afternoon preceding Christ- 
mas, appellant was in no way prejudiced, because that day was not a 
légal hohday, and he did not attempt to file his bond until the next 
Tuesday, which was more than six days, exclusive of Sundays and lé- 
gal holidays, after the entry of judgment. 

It follows tliat the judgment below was right, and must be afFirmed, 
with costs. 

Affirmed, 



H. MARRIS &. CO. V. WELLER et al. 

(Court of Appeals of District of Colurabla. Submittea Aprll 4, 1922. De- 

cidecl May 1, 1922.) 

No. 3725. 

1. Brokers iS;=3 106— Evidence held to show purchaser knew It was paying agent'» 

commission. 

Where the original contract for the sale of a building provided that 
a portion of the suin paid should apply on aeeount of the purchase priée, 
and $10,000 on fee charged, and a subséquent agreement stated the pur- 
chase priée at $10,000 less than the former, but the vendnr's agent re- 
quired settlement on the basls of the original contract price, the pur- 
chaser's attomeys must hâve Unown that the contract required them to 
pay the agent's commission, which Is not an unusual provision In con- 
tracta, though the commission is customarily paid by the vendor. 

2. Vendor and purchaser @=>34i (I)— Delay of one year in seeking damages aris- 

ing from sale held to bar relief. 

The right of a purchaser to relief agalnst an excessive purchase price 
exacted from him in the purchase of a large building, where the purchas- 
er's représentatives were business men, who knew that delay In a trans- 
action of that magnitude would be almost certain to préjudice the rights 
of a former owner, is barred by a delay of one year in seeking relief. 

3. Landiord and tenant (S=>8i*/2, New, vol. ISA Key-No. Séries— Expectation of 

renewdl of lease Is not property right as hetwecn the parties. 

The expectation by a tenant that the landiord would renew his lease at 
the expiration of its term Is not, as between the landiord and tenant, a 
valuable property right, though it may give the tenant a right agalnst 
interférence therewith by others. 

4. Vendor and purchaser i@=335— Owner has right to remain undisclosed. 

Equity will grant no relief to a purchaser because the owner remalned 
undisclosed, as he had a right to do, even though the purchaser might 
hâve made a better trade with the owner, if the latter had been disclosed. 

5. Brokers. (@=:9 102— Fact that agent exacted for principal more than the lat- 

ter's minimum price Is no ground for relief. 

The fa et that the agent for 'he undisclosed owiier of a building demand- 
ed on behalf of his principal, and recelved from the purchaser, a larger 
price for the building than the minimum for which the vendor would 

^KsFor oUier cases see same topic & KEY-KUMBER tn ail Key-Numbered Dlgests & Indexes 
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Bell, and in addition reqiiired the purchaser to pay liis commission, 
wlilch was flxed at a reasonable amount, does not entltle the purchaser to 
équitable relief. 

6. Vendor and purchaser (§=9334(7)— Purchase price held not excessive. 

Where Ùie tenant of the grouiid floor of a building, for whom the lo- 
cation possessed peculiar value, paid for the building a sum which ex- 
ceeded by $115,000 the amount paid for tlie l»uilding by his vendor a 
short time before, but his veudor hud niade u good-faitli offer of $100,000 
for the immédiate cancellation of the lease, the price paid by the pur- 
chaser was not excessive. 

7. Vendor and purchaser (^=^122— Contract cannot be rescinded in part only. 

A contract of sale cannot be avoided in part only, though wheuever the 
point at w-hich fraud begins clearly appears, there may be such a division. 

Appeal from the Suprême Court of the District of Columbia. 

Suit by R. Harris & Co., a corporation, against Joseph I. Weller 
and others. From a decree dismissing the bill, plaintiflf appeals. Af- 
firmed. 

D. W. O'Donoghue and A. A. Alexander, both of Washington, D. 
C, for appèllant. 

Stanton C.Peelle and C. F. R. Ogilby, both of Washington, D. C, 
for appellees. 

ROBB, Associate Justice. The appeal is from a decree dismissing 
plaintiff's bill for relief, growing out of the purchase by it of the 
Jenifer Building, so called, a six-story brick store and office building 
located at the northwest corner of Seventh and D Streets, Northwest, 
in this city. The facts, as detailed by the bill, are substantially thèse: 

Plaintifïs and their predecessors, for approximately 25 years, had 
conducted a jewelry store under the name of R. Harris & Co., occupy- 
ing for this purpose the first floor and basement of the Jenifer Building, 
which "for some time ( the exact period not being mentioned) was owned 
by Miss Joséphine Davis, one of the défendants. On March 11, 1915, 
plaintiff's immédiate predecessor entered into a written lease of that 
portion of the building occupied by the firm for the term of 5 years, 
beginning March 1, 1916, and the lease was duly recorded. This lease 
"was in eiïect a renewal of a then existing lease agreement, which, in 
turn, was in effect a renewal of a still prior lease agreement." The 
owner of the building "was in the habit of renewing and extending or 
giving a new lease, from time to time," and this "was a very valuable 
asset" of the business. In May of 1915 Abraham D. Prince, who prior 
to that time had conducted the business under the name of R. Harris 
& Co., died, and his daughters, as devisees and legatees under his will, 
sold to the plaintiff corporation the personal property and good will of 
the business "and the unexpired lease, * * * which included the 
expectancy" that at the expiration of the lease it would be renewed or 
a new lease given. Plaintiff, desiring to continue business in the same 
location after the expiration of the lease, communicated with the 
owner of the btiilding, Miss Davis, in the early part of the year 1919, 
looking to thè tenewal of the lease. Plaintifï was referredto Henry E. 
Davis, Esq;, the brother of M iss Davis, who, "after several mo.nths of 

Ê=îFor other cases see saiûe tôpic & KEY-NUMBER In aU Key-NUmberea Dlgests & Indexes 
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nègptiatibti," and a f ter he had informed plaintiff that a iiew lease or 
renéwâl would be given, finally, on April 18, 1919, "informed plaintiff 
that no definite promise for a new lease or renewal of lease could be 
given," and shortly thereafter Mr. Davis informed' plaintiff that the 
building had been sold by his sister, "and, without informing plaintiff 
of the namé of the allégea purchaser, told plaintiff that in the matter of 
said alleged sale his said sister was represented by the défendant Na- 
tional Savings & Trust Company, or by its président, the défendant 
William D. Hoover, and that the alleged purchaser in said alleged purr 
ëhase was represented by the- défendant Joseph I. Weller." Plaintiff 
was further informed that the new purchaser "would, no doubt, give 
plaintiff a new lease, * * * to take effect on the expiration of its 
then existing lease." Mr. Hoover was consulted, but he refused to give 
plaintiff any information as to the identity of the new purchaser, other 
than to inform plaintiff that Mr. Weller, a local lawyer and real estate 
broker, represented the purchaser. 

On April 14, 1919, plaintiff recèived a letter from Mr. Weller, who 
stated that he recently had negotiated the sale of the Jenifer Builditig> 
and asked whether plaintiff would consider a proposition to cancel its 
lease and give possession in about 60 days from date; that, if this could 
be accomplished, the purchaser desired to remodel the building in time 
"for thé f ail business of"l9i9." Thereafter, on April 27, 1919, plain- 
tiff meanWhile having sought a renewal of the lease, Mr. Weller wfote 
plaintiff that his client, the new owner, had purchased the property for 
the purpose of occupying it, "and they therefore woùld not be interest- 
ed in tying ilp a large ariiount of money in a building merely to lease 
it to some one else" ; that he: expected to hâve an answer from the pur- 
chaser as to whether the purcha,s«r would be willing to sell it. He fur-r 
ther stated that, if plaintiff was "willing to accept $100,000 cash totcan- 
cel the existing lease, and togive possession on July Ist," he was of 
opinion that his party would be willing to give it. This letter was fol- 
lowed by efforts on the part of plaintiff to effect the purchase of the 
property. , , 

On May 17, 1919, there was recorded a deed, dated May 15, 1919, 
froni Miss Davis to the défendant Helma M. Erickson, a clerk in the 
office of Mr. Weller and without financial resources. The considérât 
tion for this transfer was $75,000 cash and $225,000 secured by deed 
of trust, in which Mr. Davis, Mr. Hoover, and Mr. Weller- were named 
as trustées. On July 9, 1919, there was recorded a deed in trust, dated 
June 30, 1919, conveying the Janifer Building to the United States 
Mortgage & Trust Company, a New York corporation, with its prin- 
cipal place of business in New York City, Under this deed of trust the 
trust Company was empowered to lease, sell, or mortgage, or othefwise 
dispose of, the Jenifer Building. 

In June of 1919 plaintiff employed Alexander Wolfe, a local attor- 
ney, "to represent it in negotiations with the défendant Weller to pur^- 
chase the Jenifer Building." Mr. Wolîe undertook this service, and, 
after some preliminary negotiations, on October 20, 1919, he wroté 
Weller, who previously had offered to submit a bid of $410,000 to his 
client, that he (Wolfe) had had numerous conversations with his clients. 
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ànd that they toolc the position ''that the' price of $410,000 is an ex- 
cessive pfice forthis property." Mr. Wolfe said, however, that acting 
under his advice they finally had agreed, if Weller could give positivç 
assurance that the property could be purchased for that sum, to author- 
ize Wolfe tô accept the ofifer, and that lie was incïdsing an agreement 
to that aiïect and a deposit, in the form of a check, for $10,000. On 
the 23d of October following, Weller, as agent for the owner, sent 
Wolfe an âcknowledgment of the receipt of the check "under sale con- 
tract dated October 23, 1919, setting forth the ptirchase price of said 
property at $410)000, with the terms as set forth in said contract, pro- 
vided said confract is approved, and, if not approved, that the said sum 
of $10,000 be t^turned to R. Harris & Co. within a period of five days 
from date hereof." Wolfe, on October 25th, notified his client of the 
receipt of this communication from Weller. 

On October 31, 1919, Wolfe verbally informed the président and sec- 
retary of the plaintifif company that Weller , had conveyed to him 
(Wolfe) information that the building could not be purchased for less 
than $415,000, with a cash deposit of $25,000, and that Weller had 
offered to returnthe $10,000 check, which he represented had not then 
been cashed. Thereupon plaintifif drew its check, dated November 
1, 1919, payable to Weller as agent, in the sum of $15,000, and de- 
liVered' the 'same to Wolfe, who in turn ma,de delivery to Weller, taking 
from Weller a receipt, dated November I, 1919, "the same being writ- 
ten at the bottom of the previous receipt for said $10,000, thus making 
the total cash deposit of $25,000, in accordance with the demand of 
the défendant Weller as communicated to plaintiiï by Wolfe." There- 
upon a written agreement of even date for the purchase of the building 
was entered into between plaintiff and Weller, as agent of the owner, 
Ihe price being fixed at $415,000, with $25,000 cash deposit, the as- 
sumption of the trust for $225,000, the exécution of a second trust in 
the sum of $43,000 for the benefit of the United States Mortgage & 
Trust Company, and the payment of the further cash sum of $122,000. 
At the end of this agreement, and immediately before Weller's signa- 
ture, was the following ; 

"Approved by the agent of the owner of the above-desoribed property under 
niithority to him by said owner. Of the purchase price of $415,000, thé sum 
of .$405,000 shall apply on adcount of purchase price and $10,000 on account 
of fee charge." 

The Columbia Title Insurance Company and the Real Estate Title 
Insurance Company hâve joint offices and are jointly interested in the 
business of examining, searching, and cértifying titles to real estate, 
and in making settlements in the matter of real estate purchases. 
Thèse companies represented the plaintiiï in this transaction, and, 
when the président and secfetary of the plaintiff, on December 6, 1919, 
were about to call at the office of thèse companies to efïect a settlement 
on their agreement to .purchase the Jenifer Building, théy stopped at 
Mr. Wolfe's office at his suggestion, atid there met Mr. Weller, who, in 
the présence of plàintiffs officers, asked Wolfe whether they "had seen 
the new agreement of saleof thé Jenifer Building, and then Wolfe pro- 
duced from his desk three copies of a new agreement, and showed it to 
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the président and secretary ; that being the first time that plaintiff or any 
of its officiais had seen or heard, directly or indirectly, of the same." 
This so-called new agreement reduced the sum to be paid in excess of 
the cash deposit to $380,000, instead of $390,000, but in other respects 
it was the same. Weller insisted that, aUhough the total price named 
in this new agreement was $405,000, "the plaintiff, in making settle- 
ment at the Title Insurance Companies' offices, would be required to 
make settlement on the basis of the purchase price of $415,000 to be 
paid by plaintiff; that, in view of the exigencies of the situation then 
presented to it, the fact that plaintiff 's necessities in carrying on its 
business required it to be located in the building, and the fact that 
plaintiff, in reliance on the signed agreement of November 1, 1919, 
had made ail arrangements to complète the purchase of the building, 
and particularly in view of the fact that the défendant Weller absolute- 
ly refused to go ahead and complète settlement of the sale to plaintiff 
by delivering the deed conveying the Jenif er Building to plaintiff, un- 
less the new agreement was executed by plaintiff to take the place of 
the then existing agreement, and in view of this refusai of the défend- 
ant Weller, plaintiff was confronted with the necessity of yielding to 
said duress and compulsion of the défendant Weller, or enter upon 
litigation to compel the conveyance of the building to it in accordance 
with the: existing agreement, with the record title to the building not 
being in it during the litigation, but in the défendants United States 
Mortgage & Trust Company, * * * plaintiff, under said exigen- 
cies and duress and compulsion practiced on it by the défendant Weller, 
signed the new agreement." Thereupon plaintiff, having fulfilled the 
conditions of the agreement, received a deed dated November 29, 1919, 
executed by the mortgage and trust company, and conveying the prem- 
ises to plaintiff in fee simple. 

Subséquent to this settlement— and, in the absence of a more spécifie 
statement, and because of the inhérent probabiHties, we must assume 
it was very soon thereafter — plaintiff discovered that Weller, notwith- 
standing his statement to the contrary, had cashed the check for $10,- 
OOO. It may be noted hère that this check was not certified. 

Plaintiff says it did not discover, until the month of May, 1920, "that 
the défendant Weller was charging, or purporting to charge, plaintiff 
with a fee of $10,000, or with any fee or charge of commission what- 
soever in the matter"; that it discovered (but when it is not stated) 
the circumstances surrounding the transfer to Miss Erickson, namely, 
that the transfer to her "was merely to hide the name and identity of 
the real person or persons in interest" ; and, finally, that "owing to the 
means employed by the défendants Weller, Erickson, United States 
Mortgage & Trust Company, and others as hereinbefore set forth, 
* * * the plaintiff was, under the duress and compulsion practiced 
upon it, induced to pay more for the Jenifer Building than the real 
person or persons in interest, or real owner or owners of the building, 
would hâve been willing to accept on a sale thereof to plaintiff, and 
has been damaged accordingly ; that plaintiff, in addition, has been 
damaged to the extent of the $10,000 of its money paid over by the de- 
fendants the Title Insurance Companies to the défendant Weller in 
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the settlement of the purchase as hereinbefore set forth; and that 
plaintifif, by reason of the means and duress and compulsion practiced 
upon it as hereinbefore set forth, was induced and compelled to pay 
more for the purchase of the Jenifer Building than the building was at 
said time, and is now, actually worth." 

The prayers of the bill are: First, for the discovery of the identity 
of the real owner ; second, an accounting by Weller of the cash received 
by him from the Title Companies; third, that the United States Mort- 
gage & Trust Company and the Union Exchange National Bank, both 
foreign corporations, be restrained from disposing of the notes for the 
$43,000; fourth, for a personal decree against Weller, and any other 
défendant or défendants, in such sum or sums as the court may find 
plaintiff to be entitled; and, fîfth, for gênerai relief. 

[1] Plaintifï corporation presumably is composed of business men. 
ït affirmatively appears that Julius I. Peyser, Esq., was its secretary and 
attorney throughout this transaction, and that Mr. Wolfe, another at- 
torney, also represented plaintifï. We therefore are not dealing with 
a case involving parties unfamiliar with business affairs or likely to be 
easily imposed upon. In such circumstances, courts ought to look 
with disfavor upon any undue delay in seeking équitable relief. Hère 
plaintifï received its deed to this property early in December of 1919. 
Nothwithstanding the averment in the bill, to the efïect that its officers 
did not discover until May of 1920 that they actually had paid Weller 
a fee of $10,000, the conclusion is irrésistible that at the time the trans- 
action was completed they must bave known, not only that fact, but 
ever other material circumstance upon which they rely. Attached to 
the first agreement of November 1, 1919, was this provision: 

"Of the purchase prlce of ,$415,000, the sum of $405,000 shall apply on ac- 
count of purehaso price and $10,000 on account of fee charge." 

It would be a tax upon our credulity to ask us to assume that Mr. 
Peyser and Mr. Wolfe, who represented the plaintifï, and who were in 
touch with Mr. Weller, did not fuliy understand the exact meaning of 
this plain provision. It meant, and could hâve meant, only one thing, 
namely, that the purchaser was to pay the agent a fee of $10,000. 
While it is customary for the owner to pay such a fee, it is not at ail 
unusual for an express agreement to the contrary to be made. The 
agreement of even date, which superseded this agreement, did not dif- 
fer from it in efïect, for under the second agreement plaintiff was to 
pay $405,000 for the property and pay Weller a fee of $10,000. For 
aught that appears, the second agreement may hâve been drawn by Mr. 
Wolfe, who produced it. At ail events, it presumably was signed 
under the advice of plaintifif's two attorneys. The first agreement was 
enforceable, and plaintifï was put to an élection whether to sign the 
second agreement or stand on the first. There is no question as to 
Weller's authority to represent the légal owner, the United States 
Mortgage & Trust Company, whose deed plaintifï finally accepted; and 
that Miss Erickson was an employée of Mr. Weller, and without finan- 
cial resources sufficient to enable her to purchase this property, must 
hâve become known to plaintifï's officers immediately. Moreover, the 
owner had a right to place the record title in Miss Erickson, and thus 
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make her a conduit of title. This alone, therefore, was not a suspiciotis 
circumstarice. Wè already hâve intirnatedthat the fact that Mr. Weller 
cashed the check for $10,000 must hâve been discovered very soou 
thereafter. The check not hâving been certified, it was not strange 
that he should hâve cashed it, and thus made the deposit a reality. Im- 
mediately upon ascertaining that the owner would not accept $410,000 
(which we mùst assume included hîs fee), Mr. Weller offered to re- 
turn the deposit. This was ■ a strict compliance with the language em- 
ployed in his receipt, for he there said : "The sum of $10,000 to be re- 
turned to R. Harris & Co!" if the contract was not approved. 

[2] Plaintiff further says that it has been unable to discover the real 
owner, and allèges that it lias been compelled to pay morb for the prop- 
erty than the real owner "would hâve ijeen willing to accept on a sale 
thereof to plaintiff." For aught that appears, plaintiff had as much 
information on this point when it received the deed as noW. We hâve, 
then, a case where a corporation, composed of business men and rep- 
resented by able counsel, deliberately acceptcd a deed to a pièce of 
property, and thus ostensibly closed the transaction. Notwithstanding 
that, in a transaction of this magnitude, delay would be almost certain 
to préjudice the rights of the former owner, plaintiff waited almost one 
year before bringing suit, and even then asked, not for a rescission, 
but, in substance, for a réduction in price. We are of the view that, 
in the circumstances, even had plaintiff souglit rescission, the delay 
would hâve been too great. McLean v. Clapp, 141 U. S. 429, 12 Sup- 
Ct. 29, 35 L. Ed. 804: Shappirio v. Goldberg, 192 U. S. 232, 24 Sup. 
Ct. 259, 48 L. Ed. 419. 

|3] While the decree might be affirmed, therefore, on the ground of 
undue delay in seeking redress, we prefer to discuss the merits to some 
extent. In the first place, the contention that the expectancy of a re- 
newal or extension of plaintiff's lease was a valuable property right, as 
betvveen plaintiff and the owner, cannot be sustained, since the rights 
of the parties to a lease are controlled by its terms and the statute. 
Morse v. Brainerd, 42 App. D. C, 448. Indeed, any other rule would 
tend to perpetuities. The case of Davis v. Gray, 16 W^all. 203, 227, 228, 
21 L. Ed. 447, is relied upon by plaintiff, but that case involved the 
question of équitable relief against forfeiturc of a landgrant by the 
State of Texas to a railroad company upon the fulfillment of certain 
conditions précèdent. The Civil War having caused delay in the ful- 
fillment of those conditions, the court relieved against forfeiture of the 
grant by allowing additional time for the fulfillment of the conditions, 
The court incidentally referred to the good will of a lease, which the 
landlord was ili the habit of renewinsf, as property subject to protection 
in equity, and cited Phyfe v. Wardell & Woolley, 5 Paige (N. Y.) 268, 
28 Am, Dec. 43P,, wherein the Chancellor said : 

"AlthoURh, as between lamilord and tenant, tiie coniplainant had no légal or 
équitable right to a renewal, a.s it depended upoii the .niere voUtion of hli* 
landiord, yet, in regard to third persons, he had an iutei-est which a conrt of 
eqUity recbgnize^'as.a valuable and veudible intere.st." 

' iltwas further pointed out that a renewaî of a lease by a tenant irt 
possession is considered in equity as a mère continuance of the original 
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lease. In that case the complainant, as the lesseé of premises, part of 
which he had lét to a subtenant, contractée! with the défendants to sell 
his interest in the premises to them, for the purpose of enabling them 
to obtain a renewal without préjudice to the rights of the subtenant. 
In conséquence of the agreenient the défendants obtained a new lease 
in their ovvn names, and then proceeded to evict the subtenant, where- 
upon the complainant was compelled to make gdod his loss. It was 
held that the complainant was entitled to a decree for spécifie per- 
formance of the agreement with the défendants, and to be indemnified 
against the claim of the subtenant. It is apparent, therefore, that the 
case involved third parties, as did Jones v. Slauson et al. (C. C.) 33 
Fed. 632, cited by plaintiff. 

[4] The conclusion that, had the real owner of the building corne for- 
ward, a better trade might hâve been' efïected than was secured through 
his agent, fufnishes no basis for équitable relief. As we hâve seen, 
the deed was delivered early in December of 1919, ail the niaterial facts 
were of record, and certainly ail were 'attempted to be set forth in the 
bill filed in November of 1920, yet the real owner has not complained, 
and hence must be assumed to be without cause for complaint. The 
owner had an absolute right to be represented by an agent and to re- 
main as an undisclosed principal. Huffman v. Long, 40 Minn. 473, 
42 N. W. 355; Moorehead v. Gilmore, 17 Pa. 118, 18 Am. Rep. 435. 
It is not averred that he had fixed a price for the property and that the 
agent exacted a higher price and fraiidulently retained the différence, 
as in Hokanson v. Oatman, 165 Mich. 512, 131 N. W. 111, 35 L. R. 
A. (N. S.) 423, and other cases cited by plaintiff. 

[5] The most the agent has done in this case has been to secure the 
highest possible price for the property of his principal, and to exact 
from the purchaser, presumably by direction of his principal, his 
broker's commission. It will be observed that $10,000 is approxinjately 
21/0 per cent, of the purchase price of $405,000, and is not an unreason- 
able fee. Certainly the agent was entitled to do what his principal 
could hâve done, namely, obtain the highest price the purchaser could 
be induced to pay, and such is the law. McLennan v. Exchange Co., 
170 Mo. App. 389, 156 S. W. 730; Ripv v. Cronan, 131 Ky. 631, 639, 
640, 115 S. W. 791, 21 L. R. A. (N. S.)'305. In the case last cited the 
court, after directing attention to the fact thât nO obligation to buy 
rested upon the purchaser, said: 

"If the law were as contended for by appellant, then every vendee of prop- 
erty eoiild escape the obliîjation of his eontraet, just so he afterwards es- 
tnblished the fact that at the time of the sale the vendor or the agent repre- 
sentlrig him was wllling to take less than he represented that he would take 
for the property dlsposed of. Thls would impose no duty on the purchaser. 
The validity of his purchase would dépend, not upon what he was willing to 
pay, but upon the price at which the property might be purehased." 

[6] While it is alleged that the price paid for the property was ex- 
cessive, the facts disclosed by the record tend to the contrary.' Al- 
though it was sold by Miss Davis for $300,000, plaintiff's lêase on the 
ground floor and basement had a substantial term to run, and that this 
lease seriously affected the value of the property is apparent from the 
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averment that plaintifï was tentatively offered $100,000 by the pur- 
chaser to cancel it. As the good fajth of this offer is not impugned, we 
must assume that the new owner was willing to expend a total of $400,- 
000 to get what plaintifï received for $415,000 — that is, immédiate pos- 
session of the entire property — and plaintiff admits the property poj- 
sessed peculiar value to it. 

[7] Reduced to its last analysis, the plaintiff was confronttd with 
the necessity of making an élection between buying this property or re- 
moving its business to another location. With knowledge of every 
material circumstance, it deliberately chose the former course, and 
must abide the conséquences. We are clearly of the view that there is 
no ground for the rescission of this contract, much less for the particu- 
lar relief prayed, for it is the rule that a contract of sale cannot be 
avoided in part only, although, whenever the point at which f raud be- 
gins clearly appears, there may be such a division. Veazie v. Williams, 
8 How. 134, 12 L. Ed. 1018. 

The facts alleged in plaintiff's bill impose no équitable or légal liabil- 
ity upon the défendants, or any of them ; so that it wduld be futile to 
direct a transf er of the case to the law side of the court, and we there- 
fore affîrm the decree, with costs. 

Affirmed. 



WARDMAN V. HANLON (two cases). 

(Court of Appeals of District of Côlumbia. Submitted April 3, 1922. Decided 

May 1, 1022.) 

Nos. 3711, 3712. 

1. Husband and wife ©=5229(2)— déclarations for injuries to tenant's wlfe held 

to State action ex delicto, and not ex contractu. 

Declarutions alleglng that défendant Uad leased an apartment to plain- 
tiff liusband, wliereby défendant agreed to give plaintiffs tlie use of the 
apartment, and that it then became the duty of défendant to furnish to 
plaintiffs the use of the bathroom projjerly equipped with running water 
of proper température, which he failed to do, resulting in injury to tlie 
plaintitf wifei states a cause of action ex delicto, not ex contractu, the al- 
légation of lease being merely by way of inducement to estabUsa the 
status from which the alleged duty «(rose, and défendant cannot claiiti 
the action was oontractual, especlally where he pleaded not guilty, which 
was the proper plea in an action of tort, but not in an action on contract. 

2. HUsband and wife i@=»209(2)— Action in tort may be maintained by tenant's 

wlfe. 

Regardless of whether the wlfe of a tenant can maintajn an action for 
breach of the landlord's covenant, she can maintain an action in tort for 
breach of tlie landlord's duty arising from the status ereated by the lease. 

3. LandJord and tenant <s=sl62— Landlord of apartment building owes duty to keep 

portions for common use reasonably safe. 

Where the coutrol of the entire structure bas not passed Into the ten- 
ant's hands, but the landlord retains exclusive control over a part of the 
building, for the common use of tlie tenants, the law places on the landlord 
an implied duty to use reasonable care to keep the parts retained under 
his control In a reasonably safe condition. 
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4. Landiord and tenant (S:=>I62, 169(4)— Furnishing scalding water in toilef tank 

supports inference of landlord's négligence. 

The landiord of an apartment building, who had exclusive eontrol of 
the supply of water to tlie building and of the pipes through. whieli it 
was conveyed to tlie bathroom in plaintilïs' apartment, owed the tenant's 
family the duty to exert reasonable care to prevent steam and scalding 
water from entering the toilet tank, and the fact that the tenant's wife 
was injured by scalding water in the tank supports an inference that the 
landiord failed to perform that duty. 

5. Evidence (S:=3460(5)— Paroi évidence Is admissible to prove leased premises in- 

clude a batliroom. 

Wliere the written lease to plaintifls covered a numbered apartment 
in a designated building, without stating what the apartment comprised, 
paroi évidence was admissible to show that it included a bathroom. 

6. Landiord and tenant <S==}I69(I I)— Proof of proper construction of plumbing 

does not entitle landiord, sued for négligent opération, to a directed verdict. 
Where the déclaration for injuries to a tenant's wife charged négligent 
opération of the water supply System, whereby hot water entered the 
toilet tank, proof by the landiord that the plumbing System was properly 
constructed and was not negligently maintained did not entitle the land- 
iord to a directed verdict. 

7. Landiord and tenant <s=>l69(4)— Res ipsa loquitur does not make landiord in- 

surer or compel inference of négligence. 

The doctrine of res ipsa loquitur merely permlts an inference of the 
landlord's négligence from the fact that scalding water and steam en- 
tered a toilet tank, and it does not compel such inference, nor make the 
landiord an Insurer of the safety of his tenants. 

8. Landiord and tenant <s=:>l64(t)— Ruie landiord does not warrant condition does 

not exempt from liability for négligent opération. 

The rule that there is no implied warranty by a lessor that the leased 
premises are safe and fit for occupation does not defeat the landlord's 
liability for injuries to a tenant, caused by négligent opération of the 
plumbing system which was under his eontrol. 

9. Trial is$=3260(l)— Requested charges covered by gênerai charge were properly 

refused. 

Charges requested by défendant were properly refused, where, in so 
far as they stated the law correctly and were applicable to the case, they 
repeated what was said by the court in its gênerai charge. 

Appeal from the Suprême Court of the District of Columbia. 

Separate actions by Mary A. T. Hanlon and by J. L,eo Hanlon 
against Harry Wardman, to recover damages for personal injuries to 
the plaintiff in the first action. Judgment for the plaintiflfs in each ac- 
tion, and défendant appeals. Affirmed. 

Dan Thew Wright and Philip Ershler, both of Washington, D. C, 
for appellant. 

D. W. O'Donoghue and A. A. Alexander, both of Washington, D. 
C, for appellees. 

SMYTH, Chief Justice. Thèse cases were submitted on the same 
record. Mary A. T. Hanlon, plaintifï in the first case, is the wife of 
the appellee, plaintiff in the second one. She averred in her déclara- 
tion that the défendant, at the time of the accident which forms the 
basis of the action, was in the eontrol of , and operating, an apartment 
house in Washington ; that she was then in the lawf ul possession and 

(g=3For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Dlgests & Indexe» 
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cfccupanèy 'of an apârtment therein, under a lease.from the défendant 
to her husband, for the use of himself and family; that the apartment 
inclijdéd a bathroom, equipped with the usual toilet fàciïtties; that the 
défendant neghgently and carelessly àllowed the flush tank connected 
with the toilet in the bathroom, and pipes leading to it, to become 
filled with superheated water and steam ; that while she was using the 
toilet she opened â valve for the purpose of admitting water to flush the 
bowl, and thereypon a stream of scalding water and steam was thrown 
against her bare body at that place where the limbs join the trunk, 
causing severe burns, from which she suffered great pain and agony. 
Her husband; alleging substantially the same facts, sued for the expense 
which he was put to in protiding her with médical and surgical atten- 
tion, and servantfey and for loss of her society and consortium. 

To each déclaration the défendant filed a plea of not guilty. The 
évidence was without substantial çonflict, but there was a dispute as 
to the inference to be drawn from it. Verdicts were returned in fkvor 
of the plaintiffs, upon which judgments were entered. Appellant brings 
the cases to this court asking for a new trial. 

[1] He ailëgés many errors, but groups them under five captions; 
He argues that the action is ex coïitractu and not ex delicto, and 'says 
the plaintiffs were not entitled to recover, because they were not able 
to show that any particular provision of the written contract was vio- 
lated. He did not so construe plaintiffs' déclarations when he filed his 
pléaé, for, instead of presenting the pleas appropriate in an action on 
contract, he pleaded not guilty, which was proper in an' action for tort. 
It is true the déclarations àVer a lease, but only for the purpose of es- 
tablishing the status of ttîe parties from which flowed the duties later 
alleged. The allégations with respect to the contract are màde by way 
of inducement to the gênerai cause of action, and, not. as the founda- 
tion of it. In an early case this language occurs: 

"The subjects proper for action on the case are of two distinct classes. 
First, where there Is a tort * * * entlrely unconnected with any con- 
tract. Secondly, when there is a contract, either express or implied, from 
which a common law duty lesults, an action on the case lies for a breaçh of 
that duty; In which case the contract is laid as mero inducement, and the 
tort arising from the breach of duty as the frravamen of the action." Emigh 
V. Railroad Co., 4 Blss. 114, Fed. Cas. No. 4,449. 

In accord with thèse views is the opinion of the learned Judge Ham- 
mond in Whittenfon Manûfacturing Co. v. Memphis & Ohio R. P. 
Co. (C. C.) 21 Fed. 896, where he refers to many authorities. 

The dédarations say that the plaintiffs were in possession of the 
apartment at the time of the accident under a letting whereby the de- 
fendant had agreed to give to them the use of the apartment, which in- 
cliided a bathroom and toilet facilities. Stress is laid upon the word 
"whereby," and it is urged that it indicates that whatever rights the 
plaintiffs had were contractual. But this is not ail the déclarations al- 
lège on the point. '• Following immediately the part just mentioned they 
■say: ■.'■•' _'.'■• 

"And it then and therè becaiïie and \vas the duty of the défendant to fur- 
nish to the plijintiff's husband and his family * * * the use of said bath- 
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room, suitably and proporly equipped wlth ranning water," of a proper tem- 
purafui-e, for flushing the bowl, etc. • , 

In other words, having set forth the relation of the parties as es- 
tabhshed by the lease, they then aver.the duties which the common law 
attaches to the relation. 

. [2] Cases which rule that a déclaration niust proceed upon some 
definite theory are quite beside the question with which we are deal- 
ing. The doctrine they announce is not in dispute hère. Nor îs it 
correct to say that this case turns on whether or not a lessee of premises 
or his wife may recover for personal injuries due to the lessor's failure 
to keep a covenant. Plaintifïs, as we hâve said, did not sue for breach 
of a covenant but for breach of a common-law duty arising out of 
the contract of tenancy. Many décisions are found in appellant's brief 
to the effect that the wife of a tenant cannot maintain a tort action 
against the landlord for injuries, where the action is based on a viola- 
tion of the landlord's agreement to repair. The reason assigned is that 
there is no privity of contract between the landlord and the tenant's 
family. But we repeat : This action is not bottomed on contract, and 
hence the doctrine of those cases is inapposite. 

[3] There is a wide distinction between cases where the landlord 
retains exclusive control over a particular part of the building and those 
where the control of the entire structure has passed completely out of 
him and into the possession of the tenant. O'Hanlon v. Grubb, 38 App. 
D. C. 251, 257, 37 L. R. A. (N. S.) 1213. Cases pointing out this dis- 
tinction are lowa Apartment House Co. v. Herschel, 36 App. D. C. 
457, 465, Ann. Cas. 1912C, 206; Security Savings & Commercial Bank 
v. Sullivan, 49 App. D. C. 119, 261 Fed. 461; Squire, Vandervoort & 
Co. V. Ryerson, 150 111. App. 255, 261 ; Shoninger Co. v. Mann, 219 
m. 242, 76 N. E. 354, 3 L. R. A. (N. S.) 1097 ; Doyle v. Franck, 82 
Neb. 606, 118 N. W. 468. He who has no power of control over an 
agency which causes an in jury is not liable for the conséquence of its 
careless management. The rule is quite différent, however, where he 
bas the exclusive power of control, as the défendant had hère. In such 
a case he is liable for what happens through his neglect. 
■ Thus in the Shoninger Case, supra, 219 111. 245, 76 N. E. 355, 3 L. 
R. A. (N. S.) 1097, where the suit was for damages resulting to the 
plaintiff in conséquence of having fallen down an unguarded elevàtor 
shaft iii a building, the landlord being in exclusive control of the ele- 
vàtor, the court said that the law was well settled— 

"that a landlord who rents diffei-ent parts of a building to varions teuantsi aii,d 
retains control, «f the stairwîjys, passageways. ballways, <)i\ other, methods of 
approach to the several portions of the building fur the (-ommon nse of the 
tenants, has resting upon him an implied duty to nse reasonable care to keep 
such places in a reasonahly safe condition, and that he is liable for injuries 
which resuit to persons lawfully in the buildin.g from a falluic to perform 
such duty." 

,, This States the law correctly, and by a parity of rea:soning is as ap- 
plicable to the landlord who retains exclusive control of the supply 
of wàtèr for toilet purposès as to one who hàs control of the thiiigs 
mentioned in the quotation. ' ■ > 
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[4] A prayer to instruct the jury that there was not sufficient évi- 
dence of négligence on the part of the défendant was properly refused. 
It was admitted that the supplying of the water, the pipes througli 
which it was conveyed to the bathroom, and its température were un- 
der the exclusive control of the défendant. Clearly, he owed to the 
tenant and each member of his family the duty to exert reasonable 
care to prevent steam or scalding water from going through the pipes, 
for by fumishing the water he in efïect represented that it would be 
suitable for the purpose intended, so far as proper care on his part 
could make it. The accident and the circumstances under which it 
transpired were sufficient to support, although they did not compel, 
the verdicts of the jury that he had violated his duty. They gave 
"ground for a reasonable inference that, if due care had been employed, 
* * * the thing that happened amiss would not hâve happened." 
In such a case the law says "res ipsa loquitur." Sweeney v. Erving, 
228 U. S. 233, 33 Sup. Ct. 416, 57 L. Ed. 815, Ann. Cas. 1914D, 905; 

Robertson v. Washington Railway & Electric Co., App. D. C. , 

279 Fed. 180. 

[5] Is there a variance between the déclarations and the proof? 
Appellant points to the averment in the déclarations that the landlord 
agreed to fùrnish to the tenant a bathroom and toilet facilities, and 
says there is no provision in the written lease whereby he expressly 
undertook to supply those things. Nor is there anything in it defining 
what an apartment comprises. The apartment is identified by a num- 
ber, and what it embraces may be shown by paroi. Speaking of a like 
lease, this court said : 

"Paroi testimony may be introdnced when it is apparent that the written in- 
strument does not express the whole agreement of the parties." O'Hanlon v. 
Orubb, 38 App. D. C. 251, 256 (37 L. R. A. [N. S.] 1213). 

And it is so apparent hère ; in conséquence, there is no variance. 

[6] Appellant asked the court to charge the jury to return a verdict 
for défendant on the ground that the évidence showed that the plumb- 
ing System in the building was properly constructed and was not negli- 
gently maintained, which it refused to do. Even if the jury found 
thèse things, it would not justify a verdict for défendant, because it 
would not tend to show that the System had been carefully operated, 
and failure to so operate it was the basis of plaintiflfs' case. As we 
hâve already shown, the circumstances under which the accident oc- 
curred were sufficient to support a conclusion of négligence. It fol- 
lows that the request was properly refused. 

[7] Exception is taken to the instruction of the court applying the 
doctrine of res ipsa loquitur to the case. We hâve already pointed out 
that this is a proper case for its application, but we add, in response to 
what is said in appellant's brief, that this doctrine does not require that 
négligence must be inferred from the mère happening of an accident. 
Nor does it make the landlord a surety for the safety of the premises 
without référence to the terms of the lease, nor eliminate the necessity 
of notice in a proper case. This must be manifest from the above 
discussion of the subject. 
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[8] There îs no claim that there was a defect in the water System, 
but it is averred, and correctly, the jury found, that it was negligently 
and carelessly managed by the défendant, who was in exclusive con- 
trol. Cases to the effect that there is no implied authority by a lessor 
that the leased premises are in good condition or are safe and fit for 
occupation hâve no tendency to illustrate any of the questions involved 
hère. 

[9] Finally, the appellant states without argument that there is an 
error in the failure of the court to give certain other instructions re- 
quested by him. We hâve examined them, and, so far as they state 
the law correctly and are applicable to the case, we find they repeat 
what was said by the court in its gênerai charge, and hence the re- 
quests were properly refused. Finney v. District of Columbia, 47 App. 
D. C. 48; Sinclair v. United States, 49 App. D. C. 351, 265 Fed. 991 ; 
Smith V. United States, 50 App. D. C. 208, 269 Fed. 860; Henry y. 
United States, 50 App. D. C. 366, 273 Fed. 330. 

Finding no error, we affirm the judgments, with costs. 

Afïirmed. 



STANDARD OIL CO. v. McDANIEL. 

(Court of Appeals of District of Columbia. Submltted April 5, 1922. Deelded 

May 1, 1922.) 

No. 3719. 

1. Municipal corporations <s=:>706 (8)— Evidence held to authorize instruction un- 

der iast clear chance doctrine. 

Evidence that plaintiff's intestate started across the street diagonally 
awny from defendant's approaching truclc and without paying attention 
to the truck, whose driver was sounding his whistle and hom, and that 
the driver of the truck, though intestate was In plain view and could hâve 
been avoided by stopping the truck or swerving to the right, ruade no at- 
tempt to do either until he was wlthln two feet of Intestate, warranted the 
coin-t in givlng an instruction authorizing verdict for the plaintlff un- 
der the Iast clear chance doctrine. 

2. iVlunicipai corporations (S=3-705(IO)— Possibillty tliat pedestrian could hâve sav- 

ed himseif at any moment does not prevent reoovery under Iast chance doc- 
trine. 

The fact that a pedestrian, injured by a truck, could hâve saved him- 
seif by the exercise of the slightest degree of care at any time before he 
entered upon the line of danger, does not prevent recovery under the 
Iast chance doctrine, where the driver could bave seen that the pe- 
destrian was oblivious to the danger and could hâve avoided the acci- 
dent. 

3. iUunicipal corporations 4@=>703( 10)— Concurrent négligence no défense to re- 

covery under iast chance doctrine. 

Where the évidence warranted a recovery by plaintifC under the doc- 
trine of Iast clear chance for the death of his intestate, caused by de- 
fendant's motor truck, a charge requested by défendant that there could 
be no recovery if the Injury was caused by the concurrent négligence ot 
both parties was properly refused, since the rule of concurrent négli- 
gence does not defeat recovery under the Iast chance doctrine, which con- 
siders the négligence of the party havîng an opportunity to avert the ac- 
cident as the sole proximate cause of the Injury. 

4=9For other cases see same topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indexe* 
2S0 F.— 63 
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4. Mtenieipal corp'ot'âtlohs (g=370ft(a)"-Ret)uésted înstrudtion thât fruck dfiyer 
could presum^ pedestrian woitld say« himself uçtil , danger was imminent held^ 
prppérly refused. ., 

In an, action for' fhe ^de'atli Of a i^edestrian, wlio wàs struok by defend- 
ant's ijQOtor truàk, a requésté^d' htstruction that the ti'ùck driver could 
prôstime that ïMdestrian.woiild exercise : reasonaWe ^ care so long as tlm 
danger iQf striking hini, did not appear, imminent .was properly refused, 
since the word "imminent" does not indieate how neàr the danger must be, 
and the, test is whether the driver employed reasonable care, wUich is 
■' usuajly à question for thè jUrjf; 

Appeal from the Suprême Court of the District of Columbia. 
'Action by Samuel Leigh McDanièl, as administrator of the estate 
of Sarnuel B. McDaniel, deceased, against the Standard O'û Company. 
Judgme'ht for -plaintifï, and défendant appeals, Affirmed. 

Joseph 'T. Sherier, of Washington, D. C, for appellant. 
■Wilton^J: tâmbert and R. H. Yeatman,' both of Washington, D. C, 
for appellee. 

SMYTH, Chief Justice. This is an action to recover damagesifor 
the death of plaintiff's intestate through the négligence of the défend- 
ant, appellant hère. From a judgment on the verdict of a jury, de- 
fendant appeals. ' . , < 

On themorning of the accident employés of the défendant ,drove 
two large trucks, loaded with gasoline, each weighing about seven tons, 
west on Pennsylvania Avenue, ]SÎ,-,W., to Eighth street, then turned 
into L,ouisiana avenue, where it intersects that street, and proceeded 
sôtitïiwèstT ' THere is évidence' tîlât the trucks wére racing. The one' 
in, the lead, was driven by a man named Hargett. Pedestrians were 
compelled .to ryn in order to avoid being struck by it. As it procçed- 
ed, McDaniel, ■who viras some distance in front of it, lef t the south curb 
of thé avenue, where he had bèen talking with another person, and 
went diâgonally in a northwësterly direction across the avenue. As he 
did heseemed.to continue conversation, with the person whpm hehad 
left behind, ail the time keeping his head turned to the lef-t and away 
from the advancing trpck. He had reaxihed about the center of the. 
avenue whenthfetruck' struck him. iTiiere wais nothing,.taobstruct Har- 
gett's.view of ,McDani,el for a. considérable time before the accident 
occùrred. He adtnittçd.th'at'he saw him crossîhg the avenue some time 
before he struck him, ttiat his head was turned away froni him, and 
that he showed no appréciation of the approaching danger although 
he (Ha'rgètt) blew the whistle and sdunded the Klaxon on the truck. 
But he did not apply the brakes until he came within two feet of Mc- 
Dàriîel.''''"'l'h'ere" was plèrity "oï ' tdom -f or Hargètt to tt^rn . to the righf- 
and thys ayoid the- colliçion, but he. dî^'ihot dd'sd. ' ,Instè,ad'he cohtin- 
ued straight ahead. It must, h^vc teen perf eotly apparent to him that, 
if McDianiel did not awakeri tohis péril, he would be struck, unlesS the 
ti^ck wàs stoi)pèd or swervéd tû the right, and ît ■\vasinhis pOwer to do 
eithejr..!^;' "'. .■' ' .,ï, ,,„':''" , . , ' ,^ V. l.„ ' .■: 

. ![.1,], The: Gqmplaint of the. appellaot relûtes ,.to, the. granting.of a 
prayer requested by the plàintrfif'andto'the refvsal, of, three pra5'ers 

(g=*Por other cases scie same toplc & KEY-NUMBEH lii àll KayiNumbered Dtgests & Indexa» 
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inade by appellant. The prayer .givep: at. the instance of tlie plaintiff 
said in eiïect that, if McDaniel was guilty of négligence in exposing 
himself to risk of injury, nevertheless, if Hargett saw, or by. the exer- 
cise of reasonable care çould hâve seen, him in lime to avoid injury, 
and negligently failed to do sp, the i\\jy should find for plaintjff. The 
objection to this is based on the assumption that there was not suffi- 
cient évidence, to warrant the jviryin finding that Hargett,. was guilty 
of neghgence after he had discovered, or could bave discovered, Mc- 
Daniel's péril. We cannot accède to this. , From :the facts we hâve re- 
cited it must be patent that there was; quite enough évidence to warrant 
the jury in finding tbat if ;Hargett had used reasonable care he covild 
hâve avoided the collision. We recently held in Bremmerman v. 
Georgetown & T. Ry. Co., 50 App. D. C. 378, 3.80, 273 Fed- .342, on 
facts quite similar to those now beîore us, that there was sufficient to 
sustain a finding of négligence on the part; of the défendant. In that 
case the motorman on a street car saw the person approaching the track 
diagonally, so that his back was partly turned to the advancing car. He 
showed no sensé of consciousness that danger was near. The motor- 
man did nothing to stop the car until it was too late. The court said : 

"It should hâve been apparent to a reasnnably prtideiit perSon, situated as 
was the raotorman on the rapidly approaching car, that the décèdent wa.s not 
aware of the approach of the car, aiid therefore did not appreciate his péril. 
• * * But he failed to do anything, either to warn the decedeut or ar- 
l'est the speed of the car, until the accident was unaVoidable." 

The same mtist be said of the driver in the instant case. A like doc- 
trine was annouhced in Capital Traction Co. v. Apple, 34 App. D. C. 
,S59; Washington Railway & Electric Co. v. CuUembér, 39 App. D. C. 
316; Washington-Virginia Railway Co. v. Himelright, 42 App. D. C. 
532; and it is the settled law in this jui-isdicfion. 

[2] Appellant urges that the exercise of the slightest degree of care 
at any moment before McDaniel reached the line of danger would bave 
saved him. Perhaps so, but that is immaterial. This case does not 
turn on his négligence, but on the négligence of Hargett after he, as 
a reasonably prudent man, had reason to believe that McDaniel was im- 
conscious of the approaching danger. Where the driver of a truck ob- 
serves, or should observe, a person about to cross in froiit of him, and 
it is reasonably apparent that he does not appreciate that danger is near, 
the driver should employ ail reasonable meàris in his pdw'er to avoid 
injuring him. He should proceed oh the theory that the pedestrian 
may continue in his course heedless of his péril, and therefdré should 
bring his vehicle under control so that he may stop if necessary before 
striking. He has no right under such circumstances to act on the as- 
sumption that the pedestrian will hait in time to save himself, or. if he 
does not, and is injured, that the fault will be his and not the driver's. 
It is the law that — 

"The contributory négligence of the party injured will not defeat the action, 
if It be shown tbat the défendant might, by the exercise of reasonable care 
and prudence, hâve avoided the conséquences of the Injured partv's négli- 
gence." Grand Trunk Railway Co. v. Ives, 144 U. S. 408, 429, 12 Sup. Ot. 
679, aST (36 L. Ed. 48,5), citing several cases. 
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The same view is expressed in Chunn v. City & Suburban Railway, 
207 U. S. 302, 309, 28 Sup. Ct. 63, 52 L. Ed. 219, which went up from 
this District. 

[3] Appellant asked the court to instruct the jury that, if they be- 
lieved that McDaniel and the driver were at fault, and that the injury 
w^s caused by the concurrent négligence of both parties, there could 
be no recovery by the plaintiff. Under the facts of the case, if the in- 
struction had been given, it would hâve nuUified the one with respect 
to the doctrine of last clear chance. The rule of concurrent négligence 
was modified a long time ago by Davies v. Mann, 10 Mees. & W. 545, 
so as to admit the last-named doctrine. 1 Thomp. Neg. § 241, and 
cases cited in note. 

"The party who has the last opportunity of avoldlng accident is not excused 
by the négligence of any one else. Hls négligence, and not that of the one 
Jlrst in fault, is the sole proximate cause of the injury." 1 Shear. & K. Neg. 
(5th Ed.) § 99. 

See also Great Northern Ry. Co. v. Harman, 217 Fed. 959, 133 C. 
C. A. 631, L. R. A. 1915C, 843; Sait Lake & U. R. Co. v. TrumbuU, 
246 Fed. 806, 159 C. C. A. 108. 

The third and fourth instructions requested by the plaintiflE remain 
to be noticed. By the first the court was asked to charge the jury that 
they should return a verdict for the défendant. For the reasons al- 
ready given, it is obvious that this instruction should not hâve been 
granted. 

[4] As to the fourth it said, in effect, that the driver had the right to 
indulge in the presumption tjiat McDaniel was in the full possession of 
his sensés and would exercise reasonable care under the circumstances 
for his own protection so long as the danger of striking did not "ap- 
pear imminent." How near must the danger be in order that we may 
speak of it as "imminent"? It may be that, if the driver waited until 
it became imminent before doing anything to avoid the accident, he 
would hâve waited too long. That is what Hargett seems to hâve 
donc. The word does not occur in the formulas f ound in the United 
States Suprême Court cases cited above. They employ reasonable care 
alone as the test. Whether such care was observed is usually a question 
for the jury, as it was hère. We think the use of the word would hâve 
had a tendency to confuse, rather than aid, the jury, and that the court 
did not err in refusing the request embodying it. 

The judgment is afiirmed, with costs. 

Affirmed. 
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EICHELBERGER et al. v. ARLINGTON BUILDING, Inc., et al. 

(Court of Appeals ot District of Columbla. Submitted February 7, 1922. De- 

cided May 1, 1922.) 

No. 3506. 

1. Corporations <s:=9l— Corporation is a distinct entity, and property belongs to It 

and not to stocl<liolders. 

A corporation is a di.stinct entity, and property acquired by it belongs 
to it, and not to tlie stockholders, even where ail the stock is owned by 
one person. 

2. Corporations i@=s>l— Entity disregarded, when used to perpetrate fraud. 

The separate entity of a corporation is not recognized, wliere its récog- 
nition would resuit in promoting illegality, fraud, or injustice, since the 
franchise is granted by the state for a useful purpose, and may not be 
eniployed to further wrong, and where It is so. employed the law wlU go 
lie.\()iid the fiction, and treat the stockholders as if the corporation did 
not exist. 

3. Corporations <s==330(5)— Alleged création of and conveyance to corporation 

by partners held not frauduient, so as to Justify disregarding corporate entity 
and treating stockiiolders as owners of property. 

Where a blll charged that a corporation formed by partners, purchas- 
ers of a building, to take title to the property, was a mère shell or paper 
eoi-poration, but not alleging that it was not properly organized, or that 
It was Vieing fraudulentiy used, and its allégation that the property was 
conveyed to the corporation for the purpose of hindering plaintiff, one of 
the alleged partners, of his just claims and demands as one of the pur- 
chasers, was not sustained by the proof, it was not shown that the cor- 
poration was formed for a frauduient or illégal purpose, so as to justify 
disregarding its corporate entity nnd treating the stockholders as the 
owners of the property. 

4. Judgment <@=3l7(l)— Personal Judgment cannot be rendered, uniess personal 

service Is had. 

Service by publication gives no rlght to a personal judgment against 
Individuals not personally served. 
6. Corporations (Sf=>393— Custody of corporate funds does not give jurisdiction 
over stockiiolders. 

The fact that the court acquired custody of funds belonging to a cor- 
poration does not give it jurisdiction over the stockholders controlling it, 
who vvere not personally served, and none of whose funds were within the 
court's jurixdic-tion, there being no showing of fraud which Justifled the 
court in disregarding the corporate entity. 

6. Appsarance i@=> 10— Défendant appearing as wltness at hearing on motion lo 

dismiss does not submit to jurisdiction. 

A (iefondant, who entered a spécial appearânce to move to dismiss the 
bill because of want of personal service on him, can appear as a witness 
and testify at a hearing on his motion to dismiss, without submittlng to 
tbe jurisdiction of the court. 

7. Appearânce ^:::>I0— Party can défend on merits and reserve rlght to review 

overruling of motion to dismiss. 

A défendant, whose motion to dismIss for want of service on him has 
boen overruled, can contest the suit on its merits, and at the sanie tlme 
reserve for review the question whether the court had erred in overruling 
his motion. 

Appeal from the Suprême Court of the District of Columbia. 
Suit by Harry D. Êichelberger and another against the Arlington 
Building, Incorporated, and others. From a decree sustaining motions 

■ ' ■ , ...... . ■ ^^ 
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to quash the service and dismissing the bill, claimants appeal. Af- 
firmed'. ' ' ' 

ban Théw Wright and R. H. McNeill, both of Washington, D. C, 
for appellants. 

Charles A. Douglas and Joseph V. Morgan, both of Washington, D. 
C, 'and Lewis C. Wilhams, of Richmond, Va., for appellees. 

SMYTH, Chief Justice. Eichelberger filed his bill against Oliver 
J. Sands, James O. Winston, Thomas S. Winston, Jules Breuchaud, 
the Arlington Corporation, The Arlington Building, Incorporated, Wil- 
liam G. McAdoo, Secretary of the Treasury of the United States, and 
John Burke, Treasurer of the United States, asking for certain relief. 

The bill aheges that Eichelberger was a partner with Sands, the Win- 
stons, and , Breuchaud for the purpose of purchasing and selling at a 
profit what is known as the Arlington Hôtel property, Washington, 
and that he, by virtue of the partnership, was to hâve a one-eighth in- 
terést in the property and the profits derived from the sale of it; that 
the propçrty was subse4uently purchased by the partnership, and title 
taken in the name of the défendant the Arlington Corporation ; that 
the corporation was a mère shell afifair, organized for the purpose of 
carryihg into efïëct the partnership agreement, and that he, Sands, the 
Winstùins, and Breuchaud were its directors; that, for the purpose of 
hindering the plaintiff in procuring his rights under the partnership, 
the directors organized: another corporation, called the Arlington Build- 
ing, Incorporated, and caused the first corporation to convey to it the 
.property rnentioned; that the building corporation was also a shell af- 
fair, organized to shield Sands, the Winstons, and Breuchaud, the only 
persons interested in its capital stock, and that plaintifï's ownership of 
the one-eighth interest in the partnership and in its profits "is evidenced 
by a certain paper writing signed by the plaintiflf, by said Oliver J. 
Sands, James O, Winston, Thomas S. Winston, and Jules Breuchaud, 
and which paper was at or about the time of its exécution delivered to 
the American National Bank of Richmond, Va., as agent and trustée 
for the plaintiflf"; that the property, since its purchase by the partner- 
ship, had largely increased in value, and was readily salable at large 
profit; that the partnership expended large sums of money in and 
about the improyement , of the property; that it had been sold to the 
United States government for $4,200,000; that the sum was payable 
by the Treasurer of the United States to the vendors, and would be 
paid to them by the Secretary of the Treasury and the Treasurer of 
thé United States, urllessthéy are restfained from doing so. The bîll 
prayed for an injunction against the Secretary bf the Treasury and 
the Treasurer, and for an accounting against the other défendants. 

By agreement $50,000 was paid into the registry of the court to 

await the disposition of the case, and the Secretary of the Treasury 

and the Treasurer of the United St?,tes were dismissed from the .suit. 

, Qne iI^IcNèin filed what he called an intervenirig bill, and later a sup- 

piemental bilU but théy are immaterîal to the controversy. , 

At first Personal service was not niade on any of the défendants, ex- 
cept the Secretary ôf the Treasury and the Treasurer of the United 
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Stàtës. Afterwards they were served by publication. Appearing 
specially, thc Winstons, BreuchaUd, Sands; a'ndthe Arlington Corpora- 
tion moyed toqiiash the service made upon theiti, on theground that 
Ihere was iiio iiersonàl property in the Distriétof Columbia belonging 
to them, rii- either of them, and tbat the personal property in the Dis- 
trict of Cohimbia allegedas the bâsis of the motion for the èrder di- 
recting tbat! they be served by'pubHcationbelonged wholly to the Ar- 
lingtoii Building", Incorporated. 

Later one of the Winstons ànd the Arlington Corporation,' by serv-' 
icé' on Winston, wCre served'personally, it is clàimed. Ile appeared 
specially' and attacked the service, on the ground tbat at the tiine'it was 
made he ivas à résident of Virginia, and was in the District atteriding as 
a witness in this Case. Much testimony was takeh,at the close of whick 
tlie court sustained the motions to quaish, and disnlissed the billy inter- 
venting bill, and supplem'éntal bill. :■' ■ 

It will be remembered that the bill charges tbat the agreemént upon 
which Eichelberger bases bis' suit is in writing, signed by Sands, the 
Winstons, Brèuchaùd, and himself; There is but one agreemént in 
the record signed by those persons. and it does not state that Eichel- 
berger is entitled to anything from them. It does provide that a certain 
percentage of the profits derived from the property shall be paid to the 
American National Bank of Richmbnd, Va., but there is nb provision 
for the payrnent'of anything to Eichelberger. Pièces of oral and writ- 
ten évidence, when considercd tôgethfer, seem to indicate that Eichel- 
berger was to recêive part of the profits, but this does not prove thé 
contract alleged in the bill. 

[t] The motiey in the hands of the ■ United States against which 
Eichelberger is seeking to enforce bis claim represents, as we hâve said, 
a part of the'purchase money paid by the United States government 
for the property. Concededly, the Arlington Building, Incorporated, 
had title to this property at the time of the sale, and conveyed it to the 
government, A corporation ïé a distinct entitv, and property acquired 
by it belongs to it, not to the stockholders. Hollins v. Brierfield Coal 
& Iron Co., 150 U. S. 371, 14 Sup. Ct. 127, 37 E. Ed. 1113 ; Donnell v. 
Herring-Hall-Marvin 'Safe Co., 208 U. S. 267, 28 Sup. Ct: 288, 52 L. 
Ed. 481; McCaskill Co: v. United States, 216 U. S. 504, 30 Sup. Ct. 
386, 54 É. Ed. 590. And this is true,'evèn where ail the stock is owned 
by one person. Atchison, T. & S. F. Ry. Co. v. Weeks et al; (D. C.) 248 
Fed. 970; Peckett et al. v. Wood et al, 234 Fed. 833, 148 C. C. A. 431. 

[2] But there is an exception to the entity rule, where its récogni- 
tion would resuit in promoting illegality,fraud, or injustice. In other 
words, since the franchise is grànted by the .state for a useful and vaHd 
purpose, it may not be emplôyed tb further wrong. Where it is soem- 
ployed the law will disregafd thé rule, go behind the fiction, and treat 
the stockholders as if the corporation did not exist. McCaskill Co.v. 
United States, supra; United States v. United Shoe Machinery Co. 
(D. C.) 234 Fed. 127; Linn & Lafle Timber Co. v. United States, 236 
U:,S. 574, 35 Slip. Ct. 440, 59 L. Ed. 725; State v. Standard Oil Coi, 
49 t)hio St.- 137;'30N. E. 279, 15 L. R. A. 145, .34 Am. St. Rep. 541.-; 

[3] The bill does not chargé that thé corporation was fôrmed, or is 
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being used, for any of the pûrposes just mentioned. It is, however, al- 
légea that it is a mère shell or paper corporation. ■ Just what is meant 
by this is not clear. There is no claim that it was not properly organ- 
ized under the laws of its domicile. It has stockholders and directors. 
It is true the stockholders control it, but that surely does not render 
it invalid. The biU also charges that the conveyance to the corpora- 
tion was with the intention of hindering and delaying the plaintiff "in 
his just claims and demands." Even if we construe this as charging 
that the corporation is being used for an improper purpose, there is 
no proof in the record to sustain it. The right claimed is against the 
individuals who own the stock of the corporation. It is true they con- 
veyed the property to the corporation, but it is admitted that they own 
ail, or substantially ail, the corporate stock. A judgment in favor of 
Eichelberger could be enforced against their stock holdings. Even if 
it could not, there is neither allégation nor proof that they are insol- 
vent, and hâve not sufficient other property to respond to any judgment 
that rnight be obtained against them. How, then, can it be said that 
the création of the corporation and the conveyance to it of the prop- 
erty had the effect of perpetratirig fraud or injustice against Eichel- 
berger ? 

[4, 5] Since the claim alleged was upon a contract made by Sands 
and his associâtes, the plaintiff was not entitled to judgment against 
the corporation. Even if the claim was against them, they were not 
subject to judgment, as they had not been served personally, and 
they could not be served by publication, because there was no property 
of theirs in the custody of the court. Fidelity & Deposit Co. of Mary- 
larid v. Nelson, 267 Fed. 746, 50 App. D. C. 102, where many cases 
are cited. 

[6] But counsel argues that, because one of the Winstons actually 
appeared in court and gave testimony, he submitted to its jurisdiction. 
And the question is asked: How can a défendant come into court to 
be a witness in his own case, on his own behalf, without appearing 
personally ? We do not think the query as applied to the f acts of this 
case présents any difficulty. Winston appeared specially and moved to 
quash the alleged service, for the reasons which we hâve already stated. 
His motion and the one made by his codefendants came on for hearing 
together. It appeared that, in order to dispose of them, it would be 
necessary to go into the testimony bearing on the question as to wheth- 
er or not the money impounded in the registry of the court belonged 
to the moving défendants or to the corporation. This induced an 
agreement, made in open court, for the convenience of ail concerned, 
that the testimony taken should apply, not only to the motions, but also 
to the merits, and that if, at the conclusion of the testimony, it was 
found that the property belonged to Sands and his associâtes, the mo- 
tions should be overruled and an accounting ordered. 

[7] Winston appeared as a witness in support of his motion. We 
do not think that under the circumstances he thereby submitted himself 
to the jurisdiction of the court over his person. Church v. Church, 50 
App. D. C. 239, 270 Fed. 361, 14 A. L. R. 769, and cases cited. The 
fact that this is a civil proceeding does not distinguish it from the 
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Chiirch Case, as is amply shown by décisions there referred to. If 
Winston's motion had been overruled at the opening of the case, he 
would then hâve had a right to contest the suit upon its merits, and at 
the same time reserve for our review the question as to whether or not 
the court had erred in overruling his motion, provided, of course, he 
had noted a proper exception. In re Chicago, Rock Island & Pacific 
Raihvay Co., Petitioner, 255 U. S. 273, 41 Sup. Ct. 288, 65 L. Ed. 631, 
decided February 28, 1921. We perceive no différence in principle 
between what we hâve just supposed and what he did. Of course, 
the mère fact that the two Winstons were in court during the taking 
of testimony with respect to the motions did not give the court juris- 
diction over their persons, for the reasons given in the Church Case, 
supra. 

We think no error was committed, and therefore we affirm the de- 
cree, with costs. 

Affirmed. 



RHEES V. MORRIS. 

(Court of AppeaLs of District of Columbia. Submitted April 7, 1922. De- 
cided May 1, 1922.) 

No. 3739. 

1. Dismissal and nonsuit €=»25— Nonsuit can be entered as to minor défendants, 

and action continued against adults. 

In action for iiroker's commission against tlie owners of property, some 
of whom were minors, it was proper, under Code, §§ 1205, 1209, after is- 
sues were joined, to enter a nonsuit as to the minors and to proceed 
against tlie remaining défendants. 

2. Appeal and error ©=>928(i)— Instructions not in record presumed correct. 

Where tlie charge is not in the record, the Court of Appeals must as- 
sume the instructions were proper. 

3. Tenancy in common (S=35l— One cotenant can contract to pay brol<er's com- 

mission. 

One of several owners of propert.v can make a valid agrçement with a 
broker to pay the latter a commission for procuring a purchaser for the 
property, thougli some of the co-owners are minors. 

4. Brolcers <g=s86(l )— Evidence heid to sustain verdict finding against contention 

that broker's contract was uelivered on a condition. 

In an action for a broker's commission, évidence that the broker re- 
fused to take the contract, when défendant stated he had no authorîty 
from the co-owners, but accepted contract a few days theréafter, whe» 
the plaintiflf stated he had such authority, except as to the owners who 
were minors, held to sustain a verdict flnding against defendaui'g con- 
tention that contract was delivered to the broker on condition it should 
not take effect untll tlie other owners authorized it. 

5. Brol(ers ©=344 — Appointment of brolcer as trustée to sell infants' interest In 

property held not to defeat right to commission under contract with adult 
owner. 

A broker's right to commission for procuring a purchaser for property 
under a contract with one of the adult owners is not defeated by the 
fact that the broker was theréafter appointed trustée to sell the interest 
of the infant owners, on the theory that the subject-matter of the agency 
was thereby taken out of such adult owner's oontrol and the brokers* 

©:=3For other cases see same toplc & KBY-NUMBBR in ail Key-Numbered Digests & iDdtsxeï 
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ajSf^ncy.vyffs termina ted, sincc a contract eiuploying a brol^er.to ptocurç 
à purchaser Ôoes not require the party eraplojliig hlm to havé Suy inter- 
est tn the firoperty or control' dver it. 

Appeal froiri the Suprême Court of the District of Columbia. 

Action by Charles W. Morris against B. R. Rhees and others to re- 
cover on a contract for broker's commission. Judgment for plaintiff 
against the named défendant, and that défendant appeals. Affirmed. 

lyévi Cooke, Guy H. Johnson, and Ralph P. Barnard, ail of Wash- 
ington, D. C, for âppellant. 

Thomas C. Bradley, of Washington, D. C, for appellee. 

SMYTH, Chief Justice. Morris sued Rhees and others to recover 
money claimed to be due him on a contract. lie alleged that under the 
contract he was employed by Rhees as his exclusive agent to procure 
a purchaser for a tract of land located in the District of Columbia, and 
was to be paid a certain commission if he submitted a bona fide ofifer 
of purchase, or if the property was sold by Rhees or any other person 
during the time the agreercKnt was in force. 

Rhees, his mother, sisters, and two minors were the owners of the 
land. He entered into negotiations with Morris, a real estate agent, for 
the purpose of having him procure a purchaser for the property. At 
first Rhees said to M orris that he' represented the adults and had au- 
thôrity from them to make sale of theproperty, but that, as some of the 
owners were infants, no sale could be m^de without an order bf court. 
Morris declined to accept the agency unless E-hees had full authority 
to act for ail the parties interested. Thereupon the contract in suit was 
signed by Rhees and Morris personally. Rhees did not assume there- 
in to represent any one but himself. He alone, according to the ternis 
of the contract, employed Morris. The contract was delivered, and 
Morris, acting vmder it, conveyed prospective purchasers to the land, 
advertised it, and continued to do so until he was informed by Rhees 
thaf the property had been sold. Later it developed that a sale was 
efïected through another real estate agent. 

[1, 2] Upon learning of the disposition of the property, Morris de- 
manded his commission as provided in the contract ; but Rhees refused 
to pay, and Morris then brought this action. He sued Rhees in his own 
right and as trustée, under the order of the Suprême Court directing 
the sale of the property, and sued the other défendants in their own 
right, alleging that they, acting throtigh Rhees as their duly authorized 
agent, entered into the cotitract. Issues having been joined, a nonsuit 
was entered as to the minors, and the suit proceeded against the remain- 
ing défendants. This course was proper under Code, §§ 1205, 1209. Un- 
der correct instructions-r-we must assume, because the court's charge 
is not in the record (Boley v. Griswold, 20 Wall, 486, 488, 22 h. Ed. 
375'; Stu'rges v. Carter, 114 U. S. 511, 522, S Sup. Ct. 1014, 29 D. Ed. 
2^0; Shreveport v. Cole, 129 U. S- 36, 42, 9 Sùp. Ct. 210, 32 t. Ed. 
589) — the case was submitted to a jury, which found against Rhees and 
in favor of the other défendants,- From a judgment on the verdict 
Rhees appeals. 
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A similar contract was made by Rhees and Morris with respect rto 
other land owned by the sàme parties. Morris procured a purchasef- 
for the other land, but it was necessary to apply to a court of equityfor 
authority to sell. The application was made, and Morris appointed a 
trustée to inake the sale. He sold the property, and his action was 
ratiiîed by the court, and thereupon he resigned as trustée. 

Rhees asks for a reversai upon two grounds, namely: (a) That the 
contract was unenforceable from the beginning; and (b) that, if en-, 
forceable at any time, it was terminated by plaintiff's accepting the 
trusteeship in the equity suit. 

[3, 4] The contract was not violative of any law. It was deliberate- 
ly entered into by Rhees. Morris, with Rhees' knowledge and acqui- 
escence, proceeded to perform it, and observed its provisions until 
Rhees breached it. But Rhees urges that it was delivered upon condi- 
tion that it was not to become binding until he had obtained full author- 
ity from ail the owners, including the minors, to employ Morris. The 
record, however, does not bear him eut in this. Morris says he told 
Rhees he would not undertake to sell unless Rhees had "full authority 
to act for ail parties interested in the property" ; that Rhees then left 
his office, and in a few days thereafter returned and said that he had 
such authority. Thereupon Morris handed him drafts of the two pro- 
posed contracts. We are concerned only with the one in controversy. 
He read it, made objection to the amount of the commission named 
therein, then waived the objection, and signed the contract. Nothing 
was said to the effect that it was not to become effective until Morris 
had secured authority from the other owners. There was no reason for 
saying anything about it, according to Morris' theory, because Rhees 
had already assured him that he had the authority. The fact that 
Morris knew, or should bave known, that Rhees did not hâve the au- 
thority to speak for the others, is immaterial. He did not by his con- 
tract attempt to dispose of their interests, or to impose any obligation 
upon them. He was a part owner of the property, and it was entirely 
proper for him to engage Morris to procure a purchaser and to agrée to 
pay him for his services. 

Rhees gives a spmewhat différent version of the affair. He says 
he informed Morris that he did not hâve authority from the adults, 
and could not, of course, secure any from the minors, but that never- 
theless he signed the contract, because Morris insisted. He does not 
say, however, that he did so on condition of any kind—certainly not 
on the condition that it would not be binding until he had secured the 
authority of ail the others. That Morris did not understand that the 
contract was conditional is evidenced by the undisputed fact that he 
proceeded at once to perform it by advertising and otherwise endeav- 
oring to procure a purchaser. Even if we assume that there was a dis- 
pute of fact with respect to whether or not the delivery of the contract 
was conditional, that dispute was submitted to the jury and resolved 
against Rhees. It must therefore be said that the contract was deliv- 
ered unconditionally and is enforceable. 

Cases are cited by the appellant to the point that, where a contract 
is delivered on condition, it does not become effective until the condi- 
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tion is satisfied. We do not deny this principle, but it has no applica- 
tion, because the jury found there was no condition. 

[5] The appointment of Morris as trustée by the equity court to sell 
the property covered by the other contract is of no importance. The 
suit in which the appointment was made was a friendly one, instituted 
by Rhees for the purpose of securing authority to sell the minors' in- 
terest. It embraced the property covered by both contracts. Rhees' 
theory is that, when the court acquired jurisdiction of the parties and 
the property, the subject-mâtter of the agency was taken out of his con- 
trol, and thereby the Morris agency was terminated. But this is a mis- 
apprehension of the scope of the contract. It did not authorize Morris 
to sell the property, but to procure a purchaser. To make such a con- 
tract it was not necessary that Rhees should hâve had any control 
whatever over the property, or even any interest in it. 

There is no merit in either of the contentions advanced by Rhees, 
and therefore the judgment is affirmed, with costs. 

AfSrmed 



DEVLIN V. ESKER et al. 

(Court of Appeals of District of Cohiinbia. Submitted April 5, 1922. De- 

eifled May 1, 1022.) 

No. 3720. 

Dower <@=s46(4)— Inchoate right of wife of tenant in common is defeated by sale 
for partition. 

Under Code, § 88, providing that tlie wife of a tenant in common need 
not be made a party to partition, but that her riglits shall attach to the 
portion assigned to her husband. section 89, anthorizing the court to as- 
sign dower to a widow before sale, section 00. authorizing sale for par- 
tition free from right of dower by the wife of any cotenant, and section 
93, providing for division of the proceeds of the partition sale among the 
parties, the inchoate dower right of a wife of a tenant in common, as 
distinguished from the vested right of the widow of such tenant, is not 
to be set off to tlie wife on sale of the property for partition, but her 
husband is entitled to his entire distributive .sharc. 

Appeal from the Suprême Court of the District of Columbia. 

Partition proceedings between Albert D. Esher and others, in which 
lima Devlin filed exceptions to the auditor's report. From a decree 
overruhng the exceptions, lima Devlin appeals. Affirmed. 

W. C. Sullivan, of Washington, D. C, for appellant. 

Albert D. Esher, of Washington, D. C, for appellees. 

ROBE, Associate Justice. Appeal from a dçcree of the Suprême 
Court of the District, overruling appellant's exceptions to the report of 
the auditor of that court, the sole question being whether the wife of 
a tenant in common of real estate is entitled, in partition proceedings, 
to dower in her husbard's share of the proceeds of the sale thereof. 

Section 88 of our Code provides that, in an application to. the court 
to decree a partition of real estate between tenants in commoii, it shall 

tS=>FoT other cases see same toDic & KEY-NUMBER in aU Key-Numheréa nigests S Indexes 
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not be necessary to make the wife of any cotenant a party to the pro- 

ceeding, but that — 

"hcr right of dower shall attach to whatever part of such property may be 
assigned in severalty to her husband, and the other parts thereof shall be 
assigned free of Baid right of dower." 

Section 89 provides that, whenever a decree is rendered for the sale 
of land in the whole of whîch a widow is entitled to dower, if she shall 
not consent to a sale free of her dower, the court may, if it appears 
advantageous to the parties, cause her dower to be laid off and assigned 
as aforesaid. But if she will consent in writing to a sale of the proper- 
ty free of her dower— 

"the court shall order the same to be sold free of her dower, and shall allow 
her, in commutation of her dower, such portion of the net proceeds of sale 
as may be just and équitable, not exceeding one-sixth nor less than one- 
twentieth, according to the âge, health, and condition of the widow." 

Section 90 reads as f ollows : 

"AVhenever real property is decreed to be sold for the purpose of division of 
the proceeds between tenants in common hecause the said property Is in- 
capable of being dlvided between them in specie, the court may decree a sale 
of the property free and diseharged frnm any right of dower by the wife of 
any of the parties in bis undivided sliaro." 

Under section 93 there shall be a division of the proceeds of a par- 
tition sale "among the parties, according to their respective rights." 

In Randall v. Krieger, 23 Wall. 137, 148 (23 L. Ed. 124), after point- 
ing out that, since the Statute of the 3 and 4 William IV, abolishing 
dower ad ostium ecclesise and ex assensu patris, dower given by law is 
the only kind which has existed in England, "and it is believed to be the 
only kind which ever obtained in this country," the court said : 

"I>uring the life of the husband the right is a mère expectancy or possibility. 
ïn that condition of things, the law-inaUing power may deal wlth it as may 
be <leemed proper. It is not a natural right. It is wholly given by law, and 
the power that gave it may increase, diminish, or otherwise aller It, or wholly 
take it away. It is upon the same footing with the expectancy of heirs, ap- 
parent or presumptive, before the death of the ancestor. Until that event oc- 
curs the law of descent and distribution may be moulded according to the will 
ol the législature." 

Haggerty v. Wagner, 148 Ind. 625, 48 N. E. 366, 39 L. R. A. 384, 
involved the question whether, in a partition suit between cotenants, 
the wife of one of them is a necessary party, and, if not made such a 
party, whether she will be bound by the proceeding and sale, though 
she outlives her husband and becomes his surviving widow. Both thèse 
questions, after an exhaustive considération, were ruled against the 
wife. There the statute provided that the monies arising from a par- 
tition sale, after payment of costs and expenses, "shall be paid by such 
Commissioner to the persons entitled thereto,. according to their- re- 
spective shares." 2 Gav. & H. Rev. St. p. 365, § 23. The court, after 
pointing out that a wife's interest exists by virtue of seizin of the husr 
band and therefore is subject to any incumbrance, infàrrnity, or inci- 
dent attaching to that seizin, including thç right to corapel a partition 
by sale,' said : 
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-■'.'But fhere is anoUiêr reason why the right to partition by sale is para- 
mount to the iuchoate rlght of tlie wife, of a cotenant, and that is the co- 
tenant's title is an actual présent existing estate in the real property, whereas 
tlie Inclioate right bf the' wife tliereln is only the possibility of ■ sucli an estate 
acortiing to the wife dépendent upon un certain' future events whieh may nevei- 
happen, and, therefore, such estate may never exist. To hold that the co- 
tenanÇ's riglit to partition. is not paramount to his wife's inchoate rlght, is to 
hoM. that a présent absolutely existiiig eSttlte U faot'superior and paramount 
to'a mère possibility of the : existence ' tjf' such an estate.": 

^ In Weaver v. Gregg, 6 Ohio St. 54?, 67 Am,. Pec. 355, ît was held 
that a partition sale and -deed, without making tlifi.wife of a cotenant 
a party, extinguished her inchoate right of dower, .under, a statute sim- 
ilar to our Code. ,. , 

In Flynn v. Flynn, 171 Mass. 312, 50 N. E. 650, 42 t. R. A. 98, 68 
Am. St. Rep. 427, a well-reasoned case, it was ruled that when land is 
taken by the right of eminent domain, the wife of the person whose 
land is so taken is not entitled, by reason of her inchoate right of 
dower, to hâve a portion of the proceeds set apart for her in the evént 
she survives her husband. 

In Moore v. New York, 8 N. Y. 110, 59 Am. Dec. 473, recognized and 
affirmed in Witthaus v. Schack, 105 N. Y. 332, UN. E. 649, the court 
said : 

"Thequestion Is whether the possibility of d^iWer accruing to the wife aftcr 
marrîage, but béfore the death. of her husbflnd, is an interest Injaw, withiu 
the purview pf this statute. * * * Such a possibility may be relëâsed, but 
it is not, it is believed, the subject of grant or assignment, nor îs it ih any 
sensé an Interest in real estate." 

Washburn on Real Property thus states the law: 

"The wife of a tenant in common holds her inchoate right of dower so com- 
pletely sufj-ject to the incidents of such an estate that she not only takes her 
dower out of such part oîily of the coninion estate as shall hâve been set off to 
her husband in partition, but if by law the entire estate shonld be sold in 
order to efCect a partition, she loses by such sale ail claim'to the land, al- 
though no party to such proçeeding." 1 Washb. Real Prop. 208. 

Coming back to the provisions of our Code, we find that, under sec-' 
tion 88, if a partition in kind is made, the wife's dower interest attaches 
to the part assigned her husband. Section 89 deals with the vested 
dower interest of a widow, as distihguished from the "mère expect- 
ancy or possibility" of a wife's interest. Randall v. Krieger, 23 Wall. 
137, 148, 23 L. Ed. 124. Recognizing this vested character of a wid- 
ow's interest, Congress in this section required that interest to be either 
assignfed or commuted, but in section 90, dealing with the "mère ex- 
pèctancy or possibility" of a wife's interest, Congress in terms provid- 
ed that a partition may be decreed "free and discharged from any 
right of dower by the wife of any of thé parties in his undivided .share." 
And in section 93 it is provided that the proceeds of such a sale shall 
be'divided "among the parties, according to their respective rights." 
Wè '. think the conclusion irrésistible that the terms "parties" and 
"righti^" mentioned in section 93 are defined and limited by the provi- 
sions of thé preceding secti<ms to which \ve hâve ref erred ; in other 
words, that under the provisions of section 90 the husband is the sole 
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party interested, and hence entitled tq.his distributiye share îu thepro- 
caiês of the partition sale, as found by the trial court. ■' ; 

Decree affirmed, with eosts. 

Affirmed. . - 



RUDOLPH et al. V. KNOX.«t al. 

(Court of Appeals of District of Columbia. Submitted April 7, 1922. Declded 

■ Mayl, 1922.> 

No. 3737. 

1. District of Columbia <s=>l6— Act of 1914 did not anthorize macadamizing ooun- 

try roadway; "flxed pavement." ' 

WitLin Act July 21, 1914, àiithoriziiig an assessmeiit for the improvë- 
ment of the roadway of any streét t)y:l'aying à flew pavement not legs 
than one square in extent from eurb to curb, where tfie material usèd Is 
fixed pavement, the term "flxed pavement" does not include common or 
water-bound macadam, and tie, référence to the sguare and the tùrbs 
applies to a city or village street, and not to a country ' road, so that the 
act does not authorlze an assessment for macadamizing a country road. 

2. District of Columbia <s=»l 6— Act of 1916 Is limitpd to "streetsi" and does not 

authorlze paving country road. .! , 

Act Sept. 1, 1916, § 8, authorizing levy of assessments for the cOst of 
paving SI i— -vdway with macadam or other pavement against the property 
abutting the slfle of the street so improved, and providing that only tjje 
cost of the roadway abutting the property between the lines nonaally 
projecting from the building Une at intersecting streets is llmited to 
"streets," which are defined as publlcwàys in a city, town, or village, ftnd 
does not authorlze a levy of the cost Of improvlng a country road agahist 
farm property abutting thérèon. > • 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Street.] 

3. Statutes is=>245— Levying taxes are strictiy construed. , 

Statutes levying taxes are to be strictiy construed, and their provi- 
sions are not to be extended by implication beyond tlie clear import of 
the language used. 

Appeal from the Suprême Court of the District of Columbia. 

Suit by Anna M. Knox and others against Cuno H. Rudolph and 
others, as Commissioners of the District of Columbia, and the District 
of Columbia, to cancel a spécial assessment. Decree for plaintiffs, and 
défendants appeal. Affirmed. 

F. H. Stephens, of Washington, D. C, for appellants. 
Vernon E. West, of Washington, D. C.,- for appellees. . 

SMYTH, Chief Justice. This is an appeal from a decree canceling 
a spécial assessment levied by the appellants on the property of the 
appellees for paving a roadway in front of their property with whàt 
is designated as common macadam.- 

There is an agreed statement of facts which shows that the property 
lies in a rural section of the District of Columbia, and that it abuts 
on what is kuown as Naylor road; that it consists of a farm of a little 
over 56 acres ; that it is rough, broken, hilly, and eut by deep ravines, 
and is not fit for any other purpose than that of pasturing'and farming; 

cgssFof other cases see saœe toplo & KBY-NUMBER lu aU Key-Numbered Dlgebt» & Indexés 
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that it îs valued at about $11,300, and that the assessment amounts to 
$2,199.53; that the land extends along the road 2,660 feet; that Nay- 
lor road is an old highway, having been in existence for over 30 years, 
connects the District line with an important Maryland state highway, 
and is about 90 feet wide; and that the macadamized surface covers 
a width of 18 feet, 9 feet on each side of the longitudinal center of the 
road, thus leaving about 35 feet bètween the macadam and the property 

Congress by Act of July 21, 1914, said: 

"Hereafter whenever under appropriations made by Congress, the roadway 
of:,any streetj avenue, or road in the District of Columbia is improved by lay- 
ing a new pavement thereon or completely resurfaclng the same, not less 
than one sQuare in estent, from curb to curb, or from gutter to gutter where 
no curb exists, where the materlal used is * * * asphaltlc or bituminous 
macadam, concrète, or other flxed roadway pavement, such proiwrtion of the 
total cost of the work * * • shall be levied pro rata accordlng to the 
linear frontage of sald property on the S;treet, avenue. Or road, or portion 
thereof upon the roadway of whlch sald new pavement or resurfaclng is laid." 
38 Stat. 517, 524. 

Thé agreed statement of facts admits that the Board of Commission- 
ers and the District construed this act as not authorizing the levy of 
an assessment for laying common or water-bound macadam pavements. 
Ih 1916 Congress passed another act (39 Stat. 676, 716), wrhich proyides 
in section 8; 

"That hereafter the half cost of the pavlng or repaving of a roadway bè- 
tween the side thereof and the center thereof with sheet asphalt, * * » 
macadam, or other form of pavement shall be assessed agalnst the property 
abuttmg the side of the street so improved," and that "there shall be included 
in the area the cost of whlch is assessable hereunder only the roadway area 
abutting the property between Unes normally projeeted from the building line 
of the street being improved at the points of intersection with the building 
llnes of Intersecting streets." 

The question for our considération is whether or not thèse acts, or 
either of them, authorized the levy of the assessment assailed. 

[1], It will be noticed that the first act dealt with a "fixed" pavement, 
and that the pavement for which the assessment was levied is a com- 
mon or water-bound macadam, which, it seéms to be conceded, is not 
such a pavement. This, we infer, is the reason why the District and 
the commissioners f elt that the act of 1914 did not authorize the laying 
of such a macadam. Besides, the act says the pavement shall be laid 
"not less than one square in extent from curb to curb or from gutter 
tO; gutter." This language applies to a city or village street, not to a 
country road, for it is unusual to spèak of squares or curbs when refer- 
ring to a road of that character. 

[2] The act of 1916 doeâ not hâve the word "road"; it authorizes 
"the paving or repaving of . a roadway between the side thereof and the 
center thereof" with certain, kinds of paving material, and provides 
that one-half the cost of doing'the work "shall be assessed against the 
property abuttihg the side of the street so improved." When further 
speaking of the property to be assessed, the act mentions "Unes nor- 
mally projeeted from the building line of the street being improved at 
the points of intersection with the building lines of intersecting streets." 
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Generally, building lines and intersecting streets hâve nothing to do 
with rural roads. 

We are convinced that, when Congres s employed the words and 
phrases we hâve quoted, it was thinking of streets in a city or village. 
A Street is defined as a "public way, with buildings on one or both 
sides, in a city, town, or village" (Standard Dictionary) ; as "a public 
thoroughfare or highway in a city or village" (Bouvier) ; and it has 
been adjudged that the words "streets" and "alleys" relate exclusively 
to ways or thoroughfares of towns and cities (Debolt v. Carter, 31 Ind. 
355, 367). Consult, also, State v. Stevens, 36 N. H. 59, 62; United 
States V. Bain, 24 Fed. Cas. 940, No. 14496. 

[3] It is a familiar principle that statutes levying taxes are to be 
strictly construed. The Suprême Court of the United States has said: 

"In the interprétation of statutes levying taxes it Is the established rule not 
to extend their provisions, by implication, beyond the clear import of the lan- 
guage used, or to enlarge their opérations so as to embrace matters not speclfl- 
cally pointed out. In case of doubt they are construed most strongly against 
the government, and in favor of the citiJien." Gould v. Gould, 245 V. S. 151, 
153, 38 Sup. et. 53 (62 L. Ed. 211), in which several cases are clted. 

To the same efïect, see Allman v. District of Columbia, 3 App. D. C. 
8, and 25 R. C. L. 94. 

Applying the doctrine of the Gould Case to the two acts before us, 
we are convinced that the assessment in question was levied without au- 
thority. This renders it unnecessary to consider any of the other ques- 
tions raised. 

The decree is affirmed, with costs. 

Affirmed. 



REED V. REED. 



(Court of Appeals of District of Columbia. Submitted Aprll 10, 1922. De- 

cided May 1. 1922.) 

No. 3744. 

1. Divorce €=3211, 286— Temporary alimony resta in trial court's discrétion. 

The granting or refusing of temporary alimony is committed to the 
Sound discrétion of the trial court, and that discrétion will not be dis- 
turbed by the reviewing court, unless the latter is thoroughly satisfled if 
has been abused. 

2. Appeal and error ©=^1074(3)— Déniai of supersedeas held hartniess, where or- 

der was afflrmea. 

Error in denying a right to supersedeas on appeal from an order is 
harmless to appellant, where the order was affirmed on the appeal. 

3. Mandamus (S=:357(l)— Proper remedy on déniai of supersedeas. 

The remedy of an appellant to test his right to a supersedeas is by ap- 
plication for mandamus. 

4. Mandamus (S=>I72— On mandamus to compel supersedeas court will examine 

propriety of order. 

Since mandamus does not issue to further a wrong, but only to protect 
a right, the Court of Appeals, on an application for mandamus to compel 
the lower court to grant a supersedeas on appeal from an order flxing 
temporary alimony, would ascertain whether the order was proper, and. 
If so, would refuse the writ.. 

feiaPor other cases see same topio & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
280 F.— 64 
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•'i'Appeal from the Supreine Court of the'DistrictjDf CôlUiiitiia.T 

Suit for separate maintenance by Clara C. Reed againsi Daniel M. 
Rééd. ,From;anord'er overryling defetidant's motion to. reduce the 
;uyard of temparary alitnony, defendstiiit appeals. Affirnjed... 

, T. M. Warhpler, bf Washingtoii; D. C, for appellant. 
C. T, Clayton and Cliiitbn R. Cdlvin, both of Washington, D. G., 
for âppellee. ■ ■ ■ > ' . i 

/'SMYTH, Çhief Justice. This suit by Clara C. Reed, wife of the 
appellant, was for separate miàinténance under section 980 .bf the Code: 
In her bill she çharged^ amOng other things, that her husband.wâs earn- 
iisg in the néighbprhood of $250 a nionth^ that he had been côntfibut- 
ing to the support bf their house $150 eàch month, but suddénly reduc- 
é'd theja.llowanUe tô $50 each Mlf rnonth, and then to $40, informing 
her at the same tirne that she shoxild Ijave'no more; and tHat this was 
not enough to meet the usual family expenses. She asked for an order 
requfi-ing him tb' pay her reasonable alimony pending the disposition 
of the suit. A rule to show cause was laid upon him, and he answered, 
dènying that his wages were. more than $190 per month^ admitting the 
réduction of his wife's allowance as alleged by her, and statmg that 
$80per month was ample for her support and maintenance. The court 
accepted his view; and ordered that he pay that amount in semimonthly 
installments of $40. Later he moved to reduce the amount, and filed 
his affidavit in support of the motion. He asserted therein that his 
earnings had been reduced to $165 per month. The wife in a counter 
affidavit denied this, and alleged that he was earning in the neighbor- 
hood of $216 per month. The court overruled the motion to reduce, 
directed that he pay alimony which was in arrears, and repeated the 
provisions of the prior order vvith respect to the payment of $40 semi- 
monthly. Défendant excepted to the ruling and asked that the amount 
of a supersedeas be fixed. The request was denied. 

[ 1 ] It is well settled that the matter of granting or ref using tempo- 
rary alimony is committed to the sound discrétion of the trial court, 
and that this discrétion will not be disturbed by the reviewing court, 
unless it is thoroughly satisfied that it has been abused. Tolman v. 
Tolman, 1 App. D. C. 299: Shaw v. Shaw, 2 App. D. C. 204; Lesh v. 
Lesh, 21 App. D. C. 475 ; Wygodsky v. Wygodsky, 134 Md. 344, 106 
Atl. 698. Appellant admits this principle of law, but asserts that his 
wife has a sufficient income from her separate estate to provide for 
her maintenance, and hence was not entitled to alimony. She denied 
that she had, and set forth facts which, if true, were quite sufificient to 
justify the conclusion that her statement was correct. There was, then, 
a confiict in testimony on this point. Whether or not her version was 
true was for the détermination of the court of first instance, and we 
appfove its action in that respect. In passing, however, we remark 
that wedo not hold that if it was established that her income Ajras suffi- 
cient tOîrnaintain her pendente lite, it would. be a good reason tp deny 
her application for temporary alimony. ;T-hat question is not ruled 
upon. 
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[2] With respect to the action of the court iii denying thesuper- 
sedeas, if erroneous, it wàs without préjudice to the appellant,; in view 
of the conclusion w'e hâve reached upon the other phase 6i the case. 
Since the ordér to pay thealiniony was proper, no injury resalted to the 
appellant by being compelled to pay it during the pendency of the ap- 
peal hère. ■ - •'; 

[3, 4] If the appellant desired to test his right to a supersedeas, he. 
shbuld hâve applied to this court for a mandamus (Ex. parte Railroad 
Cô:, 95 U. S. 221, 24 L. Ed. 35s) ; but it does not foUow that he would 
hâve obtained it. Mandamus does not issue to f urther a vvfrong, but 
only to protect a right. Lane v. Duncan Townsite Co., 44 Aiîp. D. C. 
63, 67; Id., 245 U. S. 311, 38 Sup. Ct. 99, 62 L. Ed. 309. We would 
hâve looked into the record for the purpose of ascertaining whether 
or not the order was proper, and, if we found that it was, we woUld, 
hâve refused the writ. What our conclusion would hâve been is very 
definitely indicated by the disposition which we now make of the or- 
der. 

The order is affirmed, with costs. 

Affirmed. 



CAMPBEIjL V. RAWLINGS. 

(Court of Appeals of District of Cohimbia. Submitted Aprll 5. 1022. De- 

cided May 1, 1922.) 

No. 3728. 

1. Brokers (S=:352— Entltled to commission when lessee procured by broker exer- 

cises option to purchase. 

Where a broker, authorized to negotlate a sale of the property, pro- 
cured a lessee thereof, and the lessee exercised tbe option tô purchase 
glven by the lease, the option was based on a valnahle considération, and 
Its exercise completed a contract for sale between the parties, and the 
broker was as much entitled to his commission as if he had procured the 
sale direct or Initially. 

2. Brolters (g=»43(l)— Oral brolter's contract not Invalid under statute, wher» 

purchaser might exercise option within tlie year, 

■ An oral contract with a broker for the sale of property is not invalid. 
under Code, § 1117, requiring pronii.<!es not performable within a year to be 
in writing, where the contract of sale procured by the broker was consuni- 
mated by the exercise of an option in a lease negotiated by him after the 
expiration of a year, if the option might bave been exercised within a 
year. 

Appeal from the Suprême Court of the District of Columbia. 

Action by Jesse W. Rawlings against Elena P. Campbell to recover 
a broker's commission on the sale of real estate. Judgment for plaintiff, 
and défendant appeals. Affirmed. 

Chapin Brown, of Washington, D. C, for appellant. 
C. R. Ahalt and George C. Shinn, both of Washington, D. C, for ap- 
peliee. 

ROBB, Associate Justice. Appeal from a judgment in the Suprême 
Court of the District for the plaintiff, appellee hère, in an action for 
the recovery of a br oker's commission on the sale of certain real estate. 

^=jFor other cases see same topic & KBY-NUMBER in ail Key-Numbered Digesta à indeie» 
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The évidence for the plaintiff tended to show that he was employed 
by the défendant, appellant hère, to represent her in the sale of premises 
No. 2101 G. Street, Northwest, in the District of Columbia, upon a 3 
per cent, conrimission basis ; that as a resuit of his efforts the property 
was leased to George Washington University for five years, with an 
option to purchase at a stated price within the terni of the lease ; and 
that this option was exercised a little more than a year after the exécu- 
tion of the lease. At the close of ail the évidence the défendant sought a 
directed verdict and offered certain prayers, ail of which were refused. 
Thereupon the court instructed the jury — 

"to the effect that the plaintiff could not recover unless he had made out 
that the défendant understood that she was employing him as her agent to 
procure for her a purchaser, and that he did procure the University to make 
the lease containing the option which was afterwards exercised by the 
University, and that as far as the amount of his recovery was concerned 
he could recover only a reasonable compensation by way o( commission, un- 
less the jury found that a commission of 3 per cent, was agreed upon between 
the plaintifî and the défendant." 

[1] It is insisted that the plaintiff was not entitled to recover because 
the exercise of the option by the University was not "a part of the orig- 
inal transaction to obtain a purchaser." An exauiination of the cases 
cited in support of this contention, however, discloses that ail are in- 
apposite for the reason that the options therein provided for were not 
exercised. The option hère was upon sufficient considération (House 
v. Jackson, 24 Or. 89, 32 Pac. 1027; Napier v. Darlington, 70 Pa. 64; 
Maughlin v. Perry, 35 Md. 352), and, inasmuch as it ran to the lessee 
and its assigns, was assignable (Robinson v. Perry, 21 Ga. 183, 68 Am. 
Dec. 455; Hollander v. Cefitral Métal, etc., Co., 109 Md. 131, 71 Atl. 
442, 23 L. R. A. (N. S.) 1 135 ; Gustin v. Union School District, 94 Mich. 
502, 54 N. W. 156, 34 Am. St. Rep. 361). When accepted by the Uni- 
versity, "a contract of sale between the parties was completed." Wil- 
lard V. Tavloe, 8 Wall. 557, 19 L. Ed. 501, 564; 39 Cyc. 1247. See, 
also, Block V. Ryan, 4 App. D. C. 283, 288. That the sale was attribu- 
table to the provisions of the lease is plain, and the plaintiff, having 
procured the lease which thus ripened into a contract of sale, was as 
much entitled to his commission as though he had procured the sale 
direct or initially. In other words, the court below correctly interpre- 
ted the law in the charge given. 

[2] It is insisted further that plaintiff was precluded from bringing 
this action by our statute of frauds (Code, § 1117), denying the right to 
bring an action — 

"upon any agreement that is not to be performed within the space of one year 
from the making thereof, unless the agreement upon which such action shall 
be brought, or some mémorandum or note thereof, shall be in writlng." 

But, while plaintiff's contract with the défendant was in paroi, the 
option might hâve been exercised within a year, and the statute there- 
fore does not apply. Warner v. Texas & Pac. Rd. Co., 164 U. S. 418, 
17 Sup. Ct. 147, 41 Iv. Ed. 495. 

Finding no error in the record we affirm the judgment, with costs. 

Affirmed. 
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SNOW V. SNOW. 

(Court of Appeals of District of Ooliimbla. Submitted April 5, 1922. Decided 

May 1, 1922.) 

No. 3726. 

1. Divorce (S=>298(l )— Custody of child rests In court's discrétion, to be exer- 

cised for its welfare. 

The disposition of thc custody of tlie child of divoreed parents rests in 
the Sound discrétion of the court, subject to the rule that the child's wel- 
fare is the paramount thing to be considered. 

2. Divorce <s=>298(l)— Custody of chiid siiould not interfère witli schooling or 

estrange frotn eitlier parent. 

In awarding the custody of a child of divoreed parents, it is important 
that the child's schooling should not be interfered with, if possible, and 
that nothing should be done which would hâve a tendency unnecessarily 
to estrange the child from either of its parents. 

3. Divorce <g=>303(l)— Repeated efforts to cliange cliild's custody are regarded 

with disfavor. 

Repeated efforts by divoreed parents to change the provisions for the 
custody of a child are very detrimental to the building of the child's 
character, and wiU be looked on with disfavor, unless the change is sought 
for grave reasons. 

Appeal frora the Suprême Court of the District of Colunibia. 
Suit for divorce from bed and board by Addis H. Snow against Ches- 
ter A. Snow. From a decree modifying the previous order as to the 
custody of a minor child, défendant appeals. Modified and affirmed. 
See, also, 50 App. 0. C 242, 270 Fed. 364, 
George P. Hoover, of Washington, D. C, for appellant. , 
Henry E. Davis, of Washington, D. C, for appellee. 

SMYTII, Chief Justice. This appeal relates to a contest betv^reen 
parents, divoreed a mensa et thoro, concerning the custody of their 
child, a boy 8 years of âge. In the decree granting the divorce, which 
was entered in November, 1917, it was provided that the mother was 
to hâve custody of the child, with the right in the father to hâve it in 
his custody every vSunday from 10 o'clock in the forenoon until 4 
in the afternoon. Later, July, 1920, the parents having been engaged 
in other litigation in the meantime, the decree was modified, so as to pro- 
vide that the défendant should hâve the custody of the child every al- 
ternate month during the period of one year, and that during the month 
thàt the father had its custody it should be at the home of the mother 
on each Sunday from 10 in the forenoon until 4 in the afternoon, and 
during the month the mother had its custody it should be at the home 
of the father each Sunday between the same hours. 

In February, 1921, a motion was made to change this order, and 
much testimony was received for and against the motion. The order 
was set aside, and the custody of the child given to the mother, with the 
right in the father to hâve its custody on each Siinday between the 
hours 9:30 a.' m. and 7 p. th., until October 1, 1921, and thereafter on 

®:3For other caees see same topic & KËY-NUMBER in ail Kej -Numbered Digests & iDdezea 
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Saturday of each week during the same hours. From this order the 
présent appeal was taken. "• - 

: We'Bhadl not review hère the testipiony, whiçh toQk-a wide range, 
on which the order was based, because we cannot conceive of any use- 
lui purpose which it would serve. 

[1, 2] The disposition of the custody of the child rests in the sound 
discrétion 'of' the court, subject to the rule that.its welfare is the para^ 
mount thing to be considered. Wells v. Wells, 11 App. D. C. 392; 
Stiçkel y. Stickel, 18 App. D. C. 149; Seeley v. Seeley, 30 App. D. C. 
191, 12 Ânn. Cas. 1058. The child's sçhooln'jg is an important matter, 
and should not be iijLterfered with, if,, possible; yet iiothing shoùld be 
done which would hâve a tendency to' urinecessa'rily èstrânge the child 
from either of its parents, or either of its parents f,f om the child. Care 
must be taken that the child is not tosSed about like a bail between the 
contesting parties. Conscipusness on its part that a struggle, with its 
inévitable, bitterness, takès place at short 'intervais between its parents, 
must be very detrimentâl to the building of the child's character. In 
view of this we think that the order before us should be modified, so 
that the mother shall hâve the custody of the child during the public 
school year iri Washington, and the f ather its custody on each Saturday 
during that period between the hours of 9:30 o'clock a. m. and 7 
o'clock p. m,, the f ather : to provide for obtaining the child at the 
home" of the mother and fôr retuming him thereto at the hour last men- 
tioned, and that the f ather shall hâve the custody of the child during the 
public school vacation period, the mother to hâve its custody on Sunday 
of each week during that period between 9:30 a. m. and 7 o'clock p. 
m., the f ather to provide f o,r sending the child to the home of the 
mother and for conveying it baçk to his home. 

[3] We think it proper to add that herëafter this court will, and the 
lower court, in our judgment, should, look with much disfavor upon 
any effort to change the order hère provided for until the child has 
reached the âge of 12, except where the change is sought for grave 
reasons. . , 

The order appéaled fromis modified. as just indicated, and, as so 
modified, is aflfirmed ; appellant to pay the costs of the appeal. 

Affirmed, as modified. ' 



PITTSBURGH & VV- V. RY. CO. v. INTERSTATE COMMERCE COMMISSION. 

(Court of Appealg of District of Columbla. Submitted April S, 1922. De- 

cided Ma.y 1, 1922.) 

No. 3709. ■ 

I. Injunction <®=328— Liability for costs does not authorize Injunction to restraln 
Interstate Commerce Commission from proçeeding with hearing before It. ' 

The fact that the Interstate (Commerce Commission has no authority to 
award costs, and that a party ta a l>roceedingr before the Commission un- 
der an unconstitutional statute would be llable for Its costs, does not: es- 
tabllsh Irreparabje Injury, entltllng such party to restraln the proceed- 
ings. ■ '.-■:■. 

©saFor ather cases see same topic & KBY-NtIMBER In aU Kev-Nombered Dlgests & Indexe» 
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2. Injunction i@=»29->-Possibility of multiplicity of suits does itot maka statutory 
remedy against Commission's action inadéquate. 
The possibility tKa'l! niimerous proceedings may be Instituted before 
the Interstate Commerce Commission under tbe Interstate Commerce Act, 
does not make theptatutory remedy by proceeding in court for the enforce- 
ment of an award by the commission, or to baye the award set aside as 
inadéquate, so as to authorize an injunction against such proceedings, sinee 
a décision of that questibiï coiild be obtained by a resort to the statutory 
remedy in a test case almost as speedily as throligû the injunction proceedings. 

Appeal f rom the Suprême Court of the District of Columbia. 

Suit by the Pittsburgh & West Virginia Railway Company against 
the Interstate Commerce Commission. From a decree dismissing the 
bill, complainant appeals. Aflfirmed. 

F. M. Swacker, of Washington, D. C, and Marion B. Pierce, of 
New York City, for appellant. 

P. J. Farrell, of Washington, D. C, for appellee. 

ROBB, Associate Justice. Appeal from a decree in the Suprême 
Court of the District dismissing appellant's bill to restrain the Inter- 
state Commerce Commission, appellee hère, from proceeding to a hear- 
ing and détermination of a complaint filed with the Commission on 
February 24, 1921, by the Wayne Coal Company against appellant 
railway corrlpany, Sëeking an award of réparation for damages grow- 
ing out of allegefl preferential treatment in the matter of car supply 
during the period from October 1, 1917, to December 31, 1917. 

It is the contention of appellant that section 206f of the Transporta- 
tion Act of 1920 (41 Stat. 462) iè unconstitntional in so far, at least, as 
it attempts to revive réparation claims with the Commission which 
were more than two years oid prier to its enactment. That section 
reads as follows : : 

"ïhe period of fédéral control sliall not be coniputed as a part of tbe 
periods of limitation in actions against carriers or in elaims for réparation 
to the Commission for causes of action arising prior to fédéral control." 

Appellant's position is that the provision in section 16 of the Act to 
Regulate Commerce (Comp. St. § 8584), that such complaints shall be 
filed within two years from the time the cause of action accrues and 
not after, is a condition of the liability and of the right of action, rath- 
er than a mère statute of limitations. 

[1,2] Under our view of the case it is unnecessary to inquire into 
the validity of the provision of the act of 1920 challenged by appellant, 
for appellant concèdes that, under the Interstate Commerce Act, a 
complainant obtaining an award of damages must proceçd in a court 
for the enforcement of that award, or a carrier must resort to a court 
to hâve the award set aside. Counsel say that "there is, therefore, of 
course, a légal remedy respecting an erroneous final award of the Com- 
mission," but contend, first, that because the Commission has no au- 
thority to award costs, and, second, because the Comrpission may take 
jurisdiction of.jnany other' similar cases, the remedy provided by stat- 
ute is inadéquate. But no case has been cited, por haye we knowledge 

©KaFor otier taises 8ee same topic & KBY-NUMBER in aU Key- Numbefed DlseeU & Indexes 
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of any, in which a court has assumed jwisdiction în simîlar circum- 
stances out of considération merely of the élément of costs. In other 
vvords, we know of no case in which liability to costs has been deemed 
an irréparable injury. And as to the possible multiplicity of suits, it 
is apparent that a décision in a test case could be obtained by a resort 
to the remedy admittedly provided by statute almost as speedily as 
through this extraordinary remedy. 

We are of the view, therefore, that appellant should be remitted to 
its statutory remedy, and hence that the decree must be affirmed, with 
costs. 

Affirmed. 



STANDARD SAV. BANK v. STONE et al. 

(Court of Appeals of District of Columbla. Submitted April 6, 1922. De- 

cided May 1, 1922.) 

No. 3735. 

Covenants ^=»I30(3)— Grantee cannot compromise with tenants by sufferance 
and recover amount paid thereunder from covenantor. 

Wliere property, occupied by tenants under a paroi agreement for a 
term of nve years, which is made a tenancy by sufferance under Code, § 
1116, and could be terniinated upon 30 days' notice under section 1221, 
was conveyed by a spécial warranty, the grantee could not, ignoring the 
légal procédure to oust the tenants, compromise with them to secure pos- 
session of the property, and recover on the spécial warranty the amount 
paid under the compromise agreement. 

Appeal from the Suprême Court of the District of Columbia. 

Action by the Standard Savings Bank against Charles P. Stone and 
another. From a judgment for défendants, entered on a demurrer to 
the second amended déclaration, plaintiff appeals. Affirmed. 

William E. Richardson, of Washington, D. C, for appellant. 

George E. Sullivan, of Washington, D. C, for appellees. 

VAN ORSDEE, Associate Justice. This appeal is from the judg- 
ment of the Suprême Court of the District of Columbia, entered upon 
a demurrer to the plaintiff's second amended déclaration. 

The facts alleged in the first count are that défendants on June 24, 
1920, executed a spécial warranty deed to plaintiff bank for certain 
real estate situated in this District ; that défendants did not keep and 
perform the covenant of warranty, in that a portion of the premises 
was at the time leased to one Chakalakis, with whom it is alleged de- 
fendants had made a verbal agreement in November, 1919, giving 
Chakalakis a 5-year lease on the premises, in considération that Chakal- 
akis would pay an increased rent, which he paid on the Ist day of De- 
cember, 1919. It is f urther alleged that plaintiff notified the défendants 
of the claim asserted by Chakalakis, but that défendants refused to 
settle or adjiist the matter ; that Chakalakis filed a suit in equity to pre- 
vent any interférence with said property, as a resuit of which plain- 

tgsaPor other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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tiff was temporarily enjoined by the Suprême Court of the District of 
Columbia from interfering with the possession of said premises, as a 
resuit of which plaintiflf was compelled to pay Chakalakis, to secure 
possession of the premises, the sum of $2,500. 

It is also alleged that another portion of the premises was occupied 
by one Goodacre under similar circumstances and conditions, except 
that no suit was filed, and that plaintiff, to secure possession of this 
portion of the property, was required to pay Goodacre the sum of 
$3,000. 

The second count of the déclaration set forth the contract of sale 
between plaintifï and défendants, the existing tenancy at the time of 
making said sale, and that défendants knew that the property was pur- 
chased by the plaintifï for the purpose of remodeling the first floor 
for banking purposes, consisting principally of the two storerooms then 
occupied by Goodacre and Chakalakis. The remaining allégations are 
substantially the same as in the first count. Plaintifï prayed judgment 
for $5,500, with interest and costs. 

The estâtes claimed by the tenants were created by paroi, and come 
squarely within the provisions of section 1116, D. C. Code, which pro- 
vtdes : 

"Every estate in lands, tenements, or hereditaments for a greater term 
than one year attempterl to be created by paroi, or otherwi.se than by deed as 
provided in subchapter 1 of chapter 16, shall be an estate by sufferance." 

It is clear that at the time of purchase of the property by plaintifï 
bank the tenants were holding by sufferance, a tenancy which could be 
terminated upon 30 days' notice. D. C. Code, § 1221. It may well be, 
though unnecessary to décide, that any damage sustained by plaintifï, 
through delay or expense in securing possession of the property in the 
way provided for dispossessing tenants holding by sufïerance, could 
hâve been recovered in a proper action; but that was not the course 
pursued. It is not the cause of action set out in this case. Plaintifï 
could not ignore the légal procédure provided, and compromise with 
the tenants for a sum which it might elect to pay, and then recover 
back that sum from the défendants upon any basis of breach of war- 
ranty. The déclaration, for this reason, fails to state a cause of 
action, and the demurrer was properly sustained. 

The judgment is affirmed, with costs. 



BRADY V. FALL, Secretary of the Interior, et al. 

(Court of .\piieals of I>istrict of Colnml)ia. Submitted April 4, 1922. Decided 

May 1, 1922.) 

Xo. .3721. 

I. Public lands €=3l09— SuocessfuI applicant is indispensable party to suit to en- 
join issuance of patent. 

Where tUe I,and Office had decided a, contest in favor of one of tlie 
applicants, to wlioni a patent would ordluarily issue, the successful ap- 
plicant was an indispensable party to a suit to restrain the Secretary of 
the Interior and the Cominissioner of the General Land Office from issu- 
ing the patent. 



^ssFoT other cases see same topic & KEY-NUMBER in aU Key-Numbered Dtgest» & Infleie» 
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2. Public lands <Sï=»l06(l)--Deoision qf Land Depiartment withln jucisdiction can- 
not be controlled by injuaction, uniess arbitrâry. 

The décision of a land coi\test is withiii the junsdiqtiou o£ thé Depart- 
ment of tlie Ihterior, and Its décision may not Ik; <îontrolle(i by Injiinc- 
tion, in tlie absence of a slicwing of capiiciou.s or arbitrary action. 

Appeal from the Suprême Court of the District of Columbia. , 
Suit by Thomas N. Brady against Albert B. l'ail, Sccretary of the 

Interior, and another. From. a decree dismissing, the bill, plaintiff ap- 

peals. Affirmed. 

S. M. Stockslager, of Washington, D. C, f or appellant. 
C. E. Wright and Edwin S. Booth, both of Washington, D. C, for 
appellées. 

ROBB, Associate Justice. Appeal from a decree in the Suprême 
Court of the District, dismissing appellant's bill to, enjoin appellées 
from issuing a patent for certain public land to LiUie S. Hairner, and 
for other rehef . 

On October 27, 1915, according to the averments of the bill, Hàrry 
S. Harner instituted a Coritést proceeding against William Rattkamner, 
a homestead entryman of the land in controversy. On January 6, iPl-ô, 
the entry was canceled, but Harner was not notified tintil December 27, 
1918. Under the provisions of the Act of May 14, 1880 (21 Stat. 140 
[Comp. St. §§ 4.^36-4538]), Harner had the préférence right of èhtry' 
within 30 days af ter receiptof the notice. On January 1, 1919, or with- 
in Harher's 30-day period, the appellant, Brady, made a homestead 
settlement on the land. On FebrUary 17, 1919, Rudolph I^. Larson 
hled a homestead entry on the same land and on March 3d, folloîwing, 
Brady instituted a contest proceeding against Larson, alleging a prior 
settlement. On April 14th, following, Lillie S. Harner, as the deserted 
wife of Harry S. Harner, filed a pétition tointervene, which was âllow- 
ed on the next day. Hearing was had, at which "ail parties appeared 
in persori and by their attôrneys." The register and receiver decided 
that Mrs. Harner's ri^hts were paramount to those of -"either the con- 
testant or the contestée," and recohimended the cancellation of the 
Larson entry and that Mrs. Harner be allowed to etiter the land. 
Brady and Lardon both âppealed, ■ aftd the Department canceled the 
T^arson entry, dismissed the contesta aiid awarded the land to Mrs. 
Harner. The bill allèges that the Secretary was about to issue a patent 
to her when this suit was instituted. 

fi, 2] It is apparent frôm the foregoing .statement that Mrs. Harner 
isan indispensable party^.for the bill -seeks to deprivc her of rights 
to which she has been found èntitled. Foltz v. Payne, 50 App. D. C. 
155, 269 Fed. 671. FTaving found that Mrs. Harner's rights were para- 
mount;, the Departni«nt .;did not détermine the merits of appellant's 
contest with Larson, and y et we are asked to set aside its finding with- 
out the présence of Mrs. Harner and without knowledge of the facts 
upoq ''which the' Departmerit acted. ., Moreover, the question decided 
was one within. the jurisdictiori of the' Department and, there heing 
no showing of capricious or arbitrary action, the décision may not be 

ê=3ï'(*' otber cases see Bametopic & KKY-NUMBER in aU Key-Nambered Dlgeat» & Indexe» 
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controlled byinjunction. Gaines v. Thompson, 7 Wall. 347, 1-9 L. Ed. 
62; Hall v. Pàyne, 254 U. S. 343, 41 Sup. Ct.- 131, 65 L. Ed. 295'; 
O'Brien V. Une, 40 App. D. C. 493. , ,' .' ^ ' 

Decree affirmed, with costs. 

Affirmed. ' 



SEYMOUR V. TERRELL, Municipal Court Justice, et al. 

^Coiirt (if Appeals of District of Colmnbia. Submitted April 7, 1922. l)e- 

cided May 1, 1922.) 

No. iiU2. '" ^ 

Landlord and tenant (®=9278i/2, New, vol. MA Key-No. Séries— Possessory pro- 
ceedings are maintaihablé, if ntf appeal is talien by tenant froin dismissal by 
rent comirtission. 

Where the tenants complîilnt to the rent coininission liad been dis- 
missed by that commission, and no appeal from the order .o£ dismissal 
was takeu \yitliln 10 days after it was rèndered, the determliiation of the 
rent commission became final iinder tlïe Bail Act, and the laridlord eould 
institute possessory proceedings against the tenant lu the muUicipal court. 

Appeal from the Suprême Court ofthe District of Colurnbia. 

Pétition for writ of prohibition by B. E. Seymour against R. H. 
Terrell, one of the Justices of the Municipal Court of the District of 
Columbia, and Margaret Murphy. From a judgment dismissing the 
pétition, petitioner appeals. Affirmed. 

Raymond M. Hudson; of Washington, D. C, for appellant. 
Théodore W. Peyser and George E. Edelin, both of Washington, D. 
•C, for appellees. 

ROBB, As.sociate Justice. Appeal from a judgment in the Suprême 
Court of the District of Columbia dismissing appellant's pétition for a 
writ o^ prohibition. 

The material f acts are as f oUows : The appellee, Margaret Murphy, 
purchased an apartment and served notice upon the tenant to vacate. 
Thereupon the appellant filed a complaint with the rent commission, 
challenging the owner's right to possession. This complaint was an- 
swered, the same came on for hearing, and on June 30, 1921, the com- 
mission dismissed the complaint. From this final order of dismissal 
no appeal was taken, but, after the expiration of the time within which 
an appeal might hâve been talten, appellant attempted an appeal and 
submitted a so-called "billof exceptions" and "statement of case" to 
the commission, which the commission declined to entertain. There- 
upon the owner instituted a suit for possession in the municipal court, 
and appellant filed his pétition for this writ. 

. No appeal having been taken within 10 days after the final order of 
the rent commission dismissing appellant's complaint, the détermina- 
tion of the commission, under the provisions of the Bail Act, became 
"final and conclusive" (Killgore v. Zinkhan, 274 Fed. 140, 51 App D. 
C. — ; Davis v. Çopks ey, 274 Fed.; 143, 51 App. D. C. ), and the 

e=»Foi other c.ases see same toplc &. KEY-NUMBER 1d ail Key-Numbered Digests & Index» 
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owner, therefore, Vvas wîthin her rights in instituting possessory pro* 
ceedings in the municipal court. 

Judgment affirmed, with costs. 

Affirmed. 



HUTCHISON V. COLGATE & CO. 

(Court of Appeals of District of Coluinbia. Submitted March 10, 1922. De- 

cided May 1, 1922.) 
No. 3Î08. 

Pleading <s=>l55— Affldavit of défense on information and belief must allège abll- 
ity to prove facts at triai. 

Where tlie essential averment in an affidavit of défense is made on in- 
formation aftd belief, it'is incumbent on défendant to allège his ability to 
prove at the trial the facts on which he based his défense, or the affidavit 
is insufflelent. 

Appçal from the Suprême Court of the District of Columbia. 

Action by Colgate & Co., a corporation, against Hugh B. Hutchison. 
From a judgment for plaintifï, because of the insufficiency of an affida- 
vit of défense, défendant appeals. Affirmed. 

E, Hilton Jackson, of Washington, D. C, for appellant, 
E. C. Brandenberg and Louis M. Denit, both of Washington, D. C, 
for appellee. 

VAN ORSDEL, Associate Justice. This appeal js from a judg- 
ment rendered upon the insufficiency of an affidavit of défense under 
the seventy-thjrd rule. 

The essential averment of the affidavit is made by appellant, de- 
fendant below, upon "information and belief," and the other aver- 
meiits are made v^ith a disçlaimer of knowledge of the facts relative 
thereto. It was therefore incumbent upon défendant to allège his abil- 
ity to prove at the trial the facts upon which he based his défense, 
which was not donc. The affidavit, in the last analysis, is made upon 
information and belief, without a tender of proof of the facts upon 
which défendant intends to rely. This is insufficient. Woodmen v. 
Davis, 48 App. D. C. 614 ; Hazen v. Van Senden, 43 App. D. C. 161. 

The jvidgment is affirmed, with costs. 



LAKE et al. v. FLETCHER. 

(Court of Appeals of District of Columbia. Submitted Aprll 4, 1922. De- 

cided May 1, 1922.) 

No. 3714. 

Bills and notes ©=>448— Common counts déclaration auttiorizes recovery on notes. 

An action on promi.ssory notes may be maintained, where the déclara- 
tion was on the common counts ; it being unnecessary that plaintiffs spe- 
cially déclare on the notes. 

Appeal from the Suprême Court of the District of Columbia. 
Action by Rufus A. Fletcher against Félix Lake and another. Judg- 
ment for plaintiff, and défendants appeal. Affirmed. 

©ssFor other cases see same toplc & KEY-NUMBER In ail Key-Numbéred Digests & Indexes 
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Le Roy Pumphrey and Charles N. Joyce, both of Washington, D> 
C, for appellants. 
Andrew Wilson, of Washington, D. C, for appellee. 

ROBB, Associate Justice. The plaintifF, appellee herè, declared upon 
the common counts, and in his particulars of demand and affidavit of 
merit set out a séries of overdue promissory notes aggregating, with in- 
terest and a reasonable attorney's fee provided for in the notes, $10,- 
787.57. The défendant, appellaht hère, demurred; his ccmtention be- 
low being that it is impossible to décide whether the suit is brought 
upon the promissory notes or under the original considération. Hère 
the contention, in substance, is that plaintiff should hâve specially de- 
clared on the notes. 

The case is ruled by our décision in HoUey v. Smalley, 50 App. D. 
C. 178, 269 Fed. 694, wherein we held that— 

"A suit upon a promissory note may be sustained upon a déclaration in as- 
sumpsit, either upon tbe common comits or upon a déclaration upou tlie cou- 
tract." 

It follows that the judgment must be afïirmed, with costs. 
Affirmed. 



MEMORANDUM DECISIONS 



THE J. H. WILLIAMS. PENNSYL VANIA COAL CO. v. COTÎNELL 
STEAMBOAT CO. et al. CLEARY BROS. v. HINRS, Director General of 
Rallroads, et al. (Circuit Court of Appeals, Second Circuit. March 20, 1922.) 
No. 225-226. Appe.-Js from the District Court of the United States for the 
Eastern District of New York. Separate libels by the Pennsylvania Coal 
Company and by Cleary Bros, against the steara tug J. H. Williams, of 
which the Cornell Steamboat Company was claimant, and against Walker D; 
Hines, as Director General of Railroads. From decrees in favor of libelants, 
the Cornell Steamboat Company appeals. Affirmed. Park & Mattison, of New 
York City, for Pennsylvania Coal Co. Thomas C. Byrns, of New York City 
(John L. Stoneham, of New York City, of couBsel), for libelants Cleary Bros. 
Kirlin, Wcolsey, Campbell, Hickox & Keatlng, of New York City (Robert 
S. Erskine, of New York City, of counsel), for claimant. Macklin, Brown, 
Purdy & Van Wyck, of New York City (Pierre M. Brown, of New York City, 
of counsel), for respondent. Before HOUGH, MANTON, and MAYEU, Cir- 
cuit Judges. 

PER CURIAM. Decrees affirmed. 



LASKI V. UNITED STATES. (Circuit Court of Appeals, Second Circuit. 
May 4, 1922.) No. 319. In Error to the District Court of the United States 
for the Eastern District of New York. Joseph Laski was convicted of viola- 
tion of the National Prohibition Act, and brings error. Affirmed. Arthur 
Goodstein, of Brooklyn, N. Y., for plaintiff in error. Ralph C. Greene, U. S. 
Atty., of Brooklyn, N. Y. (Henry J. Walsh, Asst. U. S. Atty., of Brooklyn, N. 
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X; of eounsel), for tlie United States. Before BOGERS, IIOUGH, and MAT- 
KR, Circuit Jiidges.' ' ' ■. ■'•■■-■ ■'...■■ 

FER CURIAM. Judgment afflrmed in open court. 



PEPPERELL, Colleotor of Internai Revenue, v. RET.LE SPRIÎ^GS CEEAM- 
ERX CO. (Circuit Court of Appeals, Eiglith Circuit. June 1, 1921.) No. 5T64. 
l'n Erroi- to the District Court of the TJnitéd States for the District of Kansas. 
l'red Robertson and L. S. Harvey, l)oth qf Kansas City, Kan., for plaintiff in 
error. Thomas F. Doran, of Topelîa, Kan.,,,a»d G. W. Hurd, Arthur Hurd, and 
Bruce Ç. _Hurd, allof Abilene, Kan., for defepdant in error. 

PEK ÇURIAM. Judgment aflirmed, with qosts, without filing of opinion. 



rONZI V. FESSEfJbEN et al. (Circuit Court of Appeals, First Circuit. 
June 6, 1922.) No. 1525. Appeal froin the District Court oï the United States 
for the î)istrict of Massachusetts ; Clarence Haie, Judge. Pétition hy Charles 
Ponzi for writ of habeas corpus againist Franklin G. Fessenden and others. 
Writ denied, and petitioner appeals. Aflirmed, ijursuant to opinion of Suprême 
Court (257 V: S. — -, 42 Sup. Ct. 309, m L. Ed. — ), in answer to eertified ques- 
tion. See, also, 568 Fed. 997. The foUowlng- question of laW wàs eertified by 
the United States Circuit Court of Appeals for the First Circuit to the Su- 
prême Court of the United States: The facts in this case are as follows: 
September 11, 1920, 22 indietments were returned against Charles Ponzi in 
the superior court for SufColk county in the commonwealth of Massachusetts, 
<_-harging him with certain lareenies, with being an accessory before the f act 
to certain lareenies, and with conspiracy to commit larceny. October 1, 1920, 
two indietments charging violation of section 215 of the Pénal Code (Comp. St. 
S 10385) were returned agalust said Ponzi in the District Court of the United 
States for the District of Massachusetts. November 30, 1920, he was arraigned 
and pleaded gullty to the ttrst count of one , of thèse indietments, and was 
sentenced by said court to Imprisonmeht for five years in the Ilouse of Cor- 
rection at Plymouth, in the couuty of riymouth and the commonwealth of 
Massachusetts. April 21, 1921, the superior court for Suffolk county issued a 
writ of habeas corpus, , directing the master of the House of Confection, who, 
as fédéral agent, had custody of Ponzi by virtue of the nùttimus issued by the 
United States District Court, to bring said Ponzi forthwith before said court 
and from day to day thereafter for trial upon the 22 indietments pending be- 
fore it, but to hold Ponzi at ail times in hls custody 'as an oflîcer of the 
United States, subject to ttie sentence imposed by the United States District 
GOurt. Blake.the master of the House of Correction, made a return to said 
writ to the effect that lie held Ponzi pursuant.to proccss of the United States 
and prayed that the writ be dismissed. After service of this writ upon Blake, 
the Assistant Attorney General of the United States, by direction of the Ùnlted 
States Attorney Genieral, stated in open court that the United States had no 
ob.leetion- to the.tesuance of the writ, to the compliance with the writ by 
Blake, or to the production of Ponzi for trial in the superior court, and that 
the Attorney General dlreeted Blake to coraply with the writ. Upon Blake's 
refusai .to^produce ,Pon7.i, the superior court ad.judgedhùn in contempt and 
committed him to the custody of a sherift'. Blake thereupon filed in the United 
States District Court a pétition for a writ of habeas corpus, directed against 
the sherlff, whieh was dismissed April 27, 1921. From this order of disœlssal 
no ap;ieal was taken by Blake. Thereafter Blake produced Ponzi in the 
xuperior court pursuaiit to the writ of habeas c*orpus Issued by said court. 
May 2:>, 1921, Ponzi liled in the said District Court a pétition for a writ of 
habeas corpus-, directed-asuiiist the justice lOf the^uDerlor court who issuedithe 
writ in the State proceedings,, and against Blakp, fhe master of the House of 
Correctiony alJewing in pubstaiice that he. was witbln th^ exclusive jurisdlc- 
tion pf the United States, and that^ the state court , had no jurisdiction on 
halieas corpus proceedings directed against said Blajie, holding him as a fédér- 
al agent, to: try him/for said alleged crimes. If material, it further appears 
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in the record that Ponzi, having been produced imdcr said state process before 
the State court, was arraigiied and stood mute, and, a plea of not guilty baving 
been entered at the direction of tUe court, thereupon requested to be admitted 
to bail, the offense for wliic'li be was indicted being bailal)le, and tbat said re- 
quest was denied. l'onzi's pétition for writ of liabeas cori)us was denied by 
said District Court on May 2-i, 1921, and an appeal was taken to this court. 
We désire tlie Instruction of tlie Suprême Court upon tlie following question: 
May a prisoner, with the consent of the Attorney General, while servlng a 
sentence imposed by a District Court of the United States, be lawfuUy taken 
on a writ of habeas corpus, directed to the nuister of the Ilouse of Correction, 
who, as fédéral agent, under a mittluius issued out of said District Court, bas 
custody of such prisoner, into a state court, in the custody of said master and 
there put to trial upon indictments tliere pendlug against him? It is now, to 
wit, November 29, 1Ô21, ordered that the foregoing statement of facts, and 
question of law arislng thereou, be certiiied under the seal of this coiu't and 
transmitted to the Suprême Court. William H. Lewis, of Boston, Mass. 
(Daniel H. Coakley, of Boston, Mass., on the brief), for appellant. J. Westou 
Allen, Atty. Gen. (Edwin H. Abbott, Jr., Asst. Atty. Gen., on the brief), for 
appellee Fessenden. Charles P. Curtis, ,Tr., Sp. Asst. U. S. Atty., of Boston, 
Mass., for the United States. Asa 1*. Fi-ench, of Boston, Mass., for appellee 
Blake. Before BINGHAM, JOHNSON, and ANDEKSON, Circuit Judges. 

PER CURIAM. The facts in this case raised the question whether a pri.son- 
er might, with the consent of the Attoi'ney General, while serving sentence 
imposed by a District Court of the United States, be lawfully taken on a writ 
of habeas corpus, directed to the master of the Ilouse of Correction who, as 
fédéral agent under a mittimus issued out of said Disti'ict Court, had custody 
of such prisoner, into a state court in custody of such master and put to trial 
upon indictments there iiending against him. On November 29, 1921, this ques- 
tion was certified to the Suprême Court under section 2;J9 of the Judicia] 
Code (Comp. St. § 121G). The Suprême Court answered tbis question in the 
affirmative in an opinion of March 27, 1922, Ponzi v. Fessenden et al., 257 U. 

S. , 42 Sup. Ot. 309, m U Ed. — -, and by mandate dated May 12, 1922, 

directed this court to take further proceedings in conformity with said opin- 
ion. Pursuant thereto the decree of the District Court, dismissing the péti- 
tion and denying the writ, is atlirmed, with costs to the api>ellees. 



UNITED STATES FIDEDITY & GUARANTY CD. v. AMERICAN-HA- 
WAIIAN STEAMSHIP CO. (Circuit Court of Appeals, Fourth Circuit. May 
.'il, 1922.) No. 1957. Appeal from the District Court of the United States for 
the District of Maryland, at Baltimore; .lolin C. Rose, District .ludge. Suit in 
admlralty by the American-Hawaiian Steaniship Company against the United 
States lldelity & Guaranty Company. Decree for libelant, and respondeut 
appeals. AiJirmed. For opinion below, seo 274 Fed. 214. George W. P. Whip, 
of Baltimore, Md. (I^ord & Whip, of Baltimore, Md., on the brief), for appel- 
lant. Charles R. Hickox, of New York City (Kirlin, Woolsey, Campbell, 
Hickox & Keating, of New York City, on the brief), for appellee. Before 
KNAPP, WOODS and WADDILD, Circuit .Tudges. 

WOODS, Circuit Judge. The sole question in this appeal is whether Ameri- 
can Fuel & Shipping Company actually chartered from the American-Ha- 
waiian Steamship Company the steamship America. The contention of the 
former is that the transaction set out in tlio évidence amounted to only a gên- 
erai agreement for a charter, not to be bindiug vintil a formai charter was ex- 
ecuted. The évidence was conllic'ting, but it aft'ords abundant support for the 
flnding of fhe District Judge that a charter was niade. We can add nothing of 
value to the adéquate and satisfactory discussion contained in the opinion of 
the District Judge. Affirmed. 
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